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More  than  ten  years  liave  elapsed  since  the  appearance  of  the 
3rd  edition  of  "  Emden's  Building  Law,"  which  was  prepared  by 
the  learned  author  with  the  assistance  of  Mr.  Henry  Johnston. 

During  the  past  eleven  years  tliere  have  been  numerous  cases 
which  directly  or  indirectly  affect  the  interests  of  building  owners, 
builders,  and  architects.  It  has  been  the  aim  of  the  editors  of  the 
present  edition  to  incorporate  these  decisions  in  the  te.xt  without 
unduly  increasing  the  bulk  of  the  volume ;  and  in  order  to  make 
room  for  new  matter  they  have  been  compelled  to  eliminate 
certain  subjects  which  were  included  in  the  older  eilitions.  Thus 
theilaw  relating  to  employer's  liability  and  certain  statutes  of  minor 
importance,  has  been  omitted. 

In  Part  I.  reference  has  frequently  been  made  to  Scotch,  Irisli, 
Colonial,  and  American  cases.  References  are  also  given  to  cases 
which  arc  only  reported  in  the  Tinu^s,  the  Builder,  the  Bidldiiuj 
News,  and  other  journals.  The  chapter  dealing  witli  party  walls 
has  been  considerably  expandetl;  while  in  Chapter  XXVII.,  which 
deals  with  the  question  of  liability  to  pay  rates,  etc.,  an  attempt 
has  lioen  made  to  enumerate  all  the  various  "  outgoings  "  in  respect 
of  which  liability  has  been  discussed. 

Part  II.,  which  contains  forms  and  precedents,  contains  a 
number  of  new  forms.  Some  of  these  have  been  obtained  from 
the  Encijdopccdia  of  Forms,  by  the  kind  permission  of  Messrs. 
Buttenvorth,  the  publishers  of  that  work. 

The  form  of  contract  sanctioned  by  the  Koyal  Institute  of 
British  Architects,  and  the  forms  of  party  wall  notices,  have  been 
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inserted  with  the  kind  permission  of  the  Eoyal  Institute.  While 
it  would  have  been  impossible  to  print  all  the  forms  appertaining 
to  buUding  which  may  from  time  to  time  be  required,  references 
are  given  to  many  buUding  forms  of  special  importance,  which 
are  to  be  found  in  standard  works  on  conveyancing  and  elsewhere. 

The  notes  to  the  London  BuUding  Act,  1894,  and  the  other 
statutes  in  Part  III.  have  been  very  largely  expanded ;  and  the 
text  of  the  London  BivQding  Acts,  1898  and  1905,  has  been  printed 
with  full  notes.  It  is  hoped  that  the  notes  to  s.  157  of  the  Public 
Health  Act,  1875,  wUl  be  of  service  to  those  who  are  connected 
with  the  making  and  administration  of  building  byelaws. 

With  regard  to  the  Glossary,  this  was  omitted  from  the  3rd 
edition.  The  editors  desire  to  express  their  thanks  to  Mr.  Maurice 
B.  Adams,  f.k.i.b.a.,  for  his  courtesy  in  revising  and  bringing  it  up 
to  date.  A  number  of  cases  relating  to  building,  which  are  not  to 
be  found  in  any  of  the  law  reports,  are  printed  in  the  Appendix. 
These  are  reprinted  with  head  notes,  and  with  certain  necessary 
modifications,  from  the  Builder,  by  the  kind  permission  of  the 
editor  of  that  journal ;  and  are  the  resiilt  of  a  search  through  the 
files  of  that  paper  for  the  last  twenty  years.  The  editors  express 
the  hope  that  these  cases,  which  are  frequently  referred  to  in  the 
body  of  the  work,  may  prove  useful  not  only  to  builders  and 
architects,  but  to  the  legal  profession. 

The  table  of  cases  is  entirely  new.  In  former  editions  it 
contained  only  the  names  of  the  parties.  Eeferences  to  the 
reports  are  now  given  in  the  table,  only  one  reference  being 
printed  in  the  text.  The  editors  are  under  obligation  to  Mr. 
Charles  E.  M.  Ddlon,  of  the  Middle  Temple,  for  valuable 
assistance  in  the  preparation  of  this  table. 

Efforts  have  been  made,  though  perhaps  at  the  risk  of 
some  prolixity  and  repetition,  to  make  the  index  complete  and 
exhaustive. 

J.  B.  M. 
W.  V.  B. 
Tkmple, 

OcUAer,  1906. 
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ADDENDUM. 

In  Kine  v.  Jolly,  [1905]  1  Ch.  480  (p.  291,  pos(),  which  was  under  appeal  while 
this  work  was  in  the  press,  the  decision  of  the  Court  of  Appeal  has  been  affirmed, 
the  House  of  Lords  being  equally  divided.     See  23  T.  L.  B.  1. 


CORRIGENDA. 

p.  85,  note  (6),  last  line  but  one.  for  "  5  P.  C.  221 "  read  "  5  C.  P.  221." 
„  88,  note  (e),for  "(1905)"  read  "(1906)." 
„  90,  note  (to),  line  2.     For  "  482  "  read  "  624." 
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BUILDING  CONTMCTS,  BUILDING  LEASES, 
AND  BUILDING  STATUTES. 


CHAPTEK  I. 
rnELIMIXARY. 

To  a  person  possessetl  of  land,  the  value  of  which  he  is  desirous 
of  improving  by  building,  tliere  are,  in  general,  four  courses  open. 
(1)  He  may  enter  into  a  building  agreement  with  a  contractor  to 
erect  tlie  houses  or  buildings  for  him,  and,  when  they  are  completed, 
grant  leases  at  the  rack  rent.  (2)  (A)  He  may  let  the  land  at 
once  to  the  builder  on  buililing  leases,  reserving  a  ground  rent,  in 
wliich  case  the  builder  may,  by  sub-letting,  create  leasehold,  or, 
as  they  arc  misnamed  "improved"  ground  rents;  or,  (B),  as 
is  more  usual,  he  may  make  an  agreement  in  the  first  place  for 
building  leases  with  the  condition  that  the  lease  or  leases  shall 
be  grante<l  when  the  houses  have  been  either  covered  in  or  com- 
plete<l,  as  the  case  may  Ix?,  to  his  or  his  architect's  satisfaction. 
(3)  He  may  convey  tlic  laml  in  fee  to  the  grantee  for  building  in 
consideration  of  a  peqjetual  rent-charge.  (4)  Lastly,  he  may  sell 
j>art  of  the  lan<l  with  restrictive  covenants  as  to  building  in  order 
to  secure  uniformity  with  the  houses  erected,  or  to  be  erected,  on 
such  part  of  the  land  as  he  retains,  or  in  order  to  preserve  the 
character  of  the  new  neighlwurhood  for  the  benefit  of  the  several 
purchasers,  in  case  he  should  retain  none  himself. 

It  is  not  intended,  with  respect  to  building  leases,  to  enter  into 
any  preliminary  dissertation  upon  the  law  of  leases  generally. 
Such  a  course  would  only  swell  this  volume  to  an  unnecessary 
size,  and  the  law  upon  this  subject  will  Ixs  found  in  the  various 
IxKjks  on  landlonl  and  tenant.  But  it  is  proposed  to  consider  the 
law  directly  connected  with  matters  relating  to  the  improvement 
of  land  by  building.  We  shall,  therefore,  divide  the  subject  as 
follows : — 

E.B.C.  ^M  B 
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SefT.  If.     Lamis   Foitiiixii   TiiK   Subject-matter  or  Ruildi.no   Leahrh 

AMI    AciKKEME.VTS (J 

(1)  Settled  eKtates  and  land      ....  '       G 

(2)  Cliarity  land !       « 

(.3)  Copyliolds '.'.!•; 

(4)  Disused  Imrial  groonds    .  ....(> 

TnK  subject-matter  of  this  chapter  may  !«  dealt  with  in  two 
sertioim,  viz.,  Sect.  I.,  Wiat  i>crsot)M,  etc.,  may  make  l.uil.linr,' leases 
ami  agreoineiits ;  Sect.  II.,  What  lands  may  fonn  tlie  subject-matter 
of  building  leases  and  agreements. 

SKCT.    I.-PKRSOX.S,    ETC.,    WHO    .MAY    KXTEIt    INTO    BUILDING 
LEASES  AXI)  AGUKEMKNTS. 

(1)  General  Rlle. 
All  iK^rsons  who  are  not  under  any  legal  disability  may  make 
buihling  contracts,  and  may  grant  building  lea-ses  for  .such  terms, 
and  subject  to  such  conditions  and  restrictions,  as  are  not  in- 
<  onsistent  with  the  nature  and  quantity  of  the  estates  which  they 
have.(rt)  It  is  now  intendetl  to  refer  shortly  to  certain  statutory 
provisions  and  rules  of  law  n-Iating  to  exceptions  to  the  above 
general  rule. 

(o)  Woodfall,  Law  of  landlord  and  Tenant  (17tli  ed).  p.  1.     Ai  to  con>ora- 
tiona,  see  p.  43.  '   ■  1 
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(2)  Mortgagors  and  Mortgagees. 
The  difficulties  in  the  way  of  building  leases  by  a  mortgagor  or 
mortgagee  in  possession  have  been,  to  a  great  extent,  removed  by 
the  Conveyancing  and  Law  of  Property  Act,  1881,  sect.  18,  (&)  to 
which  reference  should  be  made,  (c)  This  section  only  applies  in 
the  absence  of  a  contrary  intention  in  the  mortgage  deed,  (d)  and 
it  must  be  borne  in  mind  that  it  is  a  very  common  practice  to 
exclude,  or  at  least  restrict,  its  operation,  and  in  that  case  the 
concurrence  of  both  mortgagor  and  mortgagee  must  be  obtained. 

(3)  Tenants  for  Life. 
Building  land  is  now  largely  developed  by  means  of  the  pi-o- 
visions  of  the  Settled  Land  Acts,  1882  to  1890.  (e)  Wide  powers 
are  given  to  a  tenant  for  life,  a  term  which  includes  almost  all 
limited  owners  with  the  exception  of  a  dowress  (who,  however,  is 
within  the  Settled  Estates  Act,  1877),  and  the  management  of 
settled  lands  is  thereby  practically  taken  out  of  the  hands  of 
trustees  and  placed  in  those  of  a  tenant  for  life. 

(4)  Tenants  in  Tail. 
Tenants  in  tail  are  tenants  for  life  within  the  meaning  of  the 
Settled   Land   Acts,  1882   to  1890.      The  Pines  and  Eecoveries 
Abolition  Act,  1833,  (/)  should  be  referred  to  in  relation  to  the 
powers  of  tenants  in  tail. 

(5)  The  Crown. 
By  the  1  Anne,  c.  7,  sect.  5  (Ruff.),  the  Crown  may  grant 
building  leases  for  any  term  not  exceeding  fifty  years  or  three 
lives.  In  modern  times  most  of  the  Crown  lands  have  been 
placed  under  the  management  of  the  Commissioners  of  Woods, 
Forests,  and  Land  Revenues,  who  may  grant  building  leases  for 
any  term  not  exceeding  ninety-nine  years,  subject,  however,  to 
certain  restrictions  and  conditions,  (y) 

(5)  44  &  45  Vict.  c.  41,  sect.  18. 

(c)  Wolstenholme's  Conveyancing  and  Settled  Land  Acts,  9th  ed.  (1905); 
Hood  and  ChaUis  on  the  Conveyancing  and  Settled  Land  Acts,  6th  ed. 

(d)  Renner  v.  Tolleij,  68  L.  T.  815. 

(e)  Settled  Land  Act,  1882,  45  &  46  Vict.  c.  38 ;  S.  L.  A.  1884,  47  &  48 
Vict,  e.  18 ;  S.  L.  A.  1887,  50  &  51  Vict.  c.  30;  S.  L.  A.  1889,  52  &  53  Vict. 
c.  36 ;  S.  L.  A.  1890,  53  &  54  Vict.c.  69.  See  the  works  referred  to  in  note  (c) 
supra,  and  see  also  Carson's  Real  Property  Statutes  (1902  ed.). 

(/)  3  &  4  Will.  IV.  c.  74. 

((/)  See  the  Crown  Lands  Acts,  1829  to  1885,  a  Hat  of  which  will  be  found  in 
the  second  schedule  to  the  Short  Titles  Act,  1892. 
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(6)  Companies  and  Corporations,  etc. 
Refeivnco  must  \ie  made  to  tlie  statutory  provisions  applicable, 
according  to  the  uatuiv  of  the  comiwiny,  corporation,  or  body ; 
such  provisions  do  not  fall  within  the  scope  of  this  work. 

(7)  Infants. 
See  5  &  6  Will.  IV.  c.  17;  11  Geo.  IV.  and  1  Will.  IV.  c.  65. 
And  soe  abio  the  Settled  Eftato.s  Act,  1877;  the  Conveyancing  and 
Law  of  ProiH-rty  Act,  1881 ;  and  the  Settled  Laud  Act,  1882. 

(8)   LlNATKS. 

The  law  relating  to  lunatics  will  now  be  found  in  the  Lunacy 
Act,  1890,  (A)  tlie  Settled  Estates  Act,  1877,  and  the  Settled  Land 
Acta,  1882  to  1890. 

(0)  Makiukd  Wo.men. 
Tlte  general  result  of  the  Married  Women's  Property  Act,  1882,  (i) 
is  that — 

(1)  Every  woman  married  after  1882,  and 

(2)  Every  woman  married  before  1883,  as  regards  property 

acquired  after  1882, 
can  make  building  leases  or  agreements  as  if  she  were  a  ferru  sole. 
In  all  otlier  case.s  marrie<l  women  are  still  goveme<l  by  the  old 
law,  for  which  reference  must  be  made  to  a  work  on  real  property, 
or  on  the  law  relating  to  hasband  ami  wife,  (k) 

(10)  Bankrupts. 
As  to  the  pfjwers  of  a  bankrupt,  see  the  Bankruptcy  Acts,  1883 
and  1890. 

(11)  E-XPRESS    POWER-S. 
Building  leases  are  often  grantcM  under  express  powers  conferred 
in  tenns  by  settlements  and  wills.     The  law  relating  to  iwwers 
does  not  fall  within  the  scojw  of  this  work.  (/) 

(*)  53  Vict.  c.  5.  See  the  Irish  case  of  Traey  v.  McCabe  (1893),  32  L.  K. 
(Ir.)  21  (nolo!  p<«/,  p.  29\  bjk  to  the  liability  of  the  committee  of  a  contractor 
who  h«.i  become  lunatic,  to  reimburse  the  surety. 

(0  45  tc  46  Vict.  c.  75. 

(4)  See,  e.g.,  Luth  on  Ilutbaml  and  H'l/e  (1890),  2nJ  cd.  But  the  powers 
conferred  by  the  Act  du  not  apply  to  property  of  which  married  women  are 
tra*tee«  for  "other  f«oplc  :  re  Ifarkneu  and  jlltnpp  (1896),  2  Ch.  368 ;  re  Unoke 
and  Frtmlin  (1898),  1  Ch.  C47. 

(J)  At  to  powers,  see  t'aru-tll  on  Potren,  2nd  ed. 
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SECT.  II.— LANDS  FORMING  THK  SUBJECT-MATTER  OF  BUILDING 
LEASES  AND  AGREEMENTS. 

(1)  Settled  Estates  and  Land. 

The  Court  was  empowered  to  authorise  building  leases,  contracts, 
and  grants  of  settled  estates  by  the  Settled  Estates  Act,  1877.  (m) 
This  Act  is  still  in  force,  but  in  practice  it  has  been  superseded 
by  the  Settled  Land  Acts,  1882  to  1890. 

(2)  Charity  L.vxds. 

Eeference  must  be  made  to  the  Charitable  Trusts  Acts,  1853  to 
1894,  for  powers  to  grant  leases  of  charity  lauds.  Leases  to 
trustees  for  cliaritable  purposes  must  conform  to  the  provisions  of 
the  Mortmain  and  Charitable  Uses  Act,  1888.  (/() 

(3)  Copyholds. 

It  is  a  cause  of  forfeiture  of  copyholds  if  the  tenant  makes  a 
lease  for  more  than  one  year,  except  under  a  special  custom,  or 
with  licence  from  the  lord.  Except  in  manors  where  the  fines  and 
fees  are  merely  nominal,  and  the  tenure  is  considered  in  the 
neiglibourliood  as  good  as  freehold,  it  is  usual  for  copyholders  to 
obtain  the  enfranchisement  of  the  land  before  disposing  of  it  in 
any  way  for  building  purposes,  (o) 


What  is  a 
"  disused 
burial 
ground." 


(4)  Disused  Buijial  Grounds. 

By  sect.  3  of  the  Disused  Burial  Grounds  Act,  1884,  (j))  it  is 
enacted  that,  after  the  date  thereof,  it  shall  not  be  lawful  to  erect 
any  buildings  upon  any  disused  burial  ground,  except  for  the 
pm-pose  of  enlarging  a  churcli,  cliapel,  meeting-house,  or  other 
place  of  worship. 

The  expression  "  di.uised  burial  ground "  means  any  ground, 
wliether  consecrated  or  not,  which  is  no  longer  used  for  interments, 
whether  or  not  such  ground  shall  have  been  partially  or  wholly 
closed  for  burials  under  the  provisions  of  any  statute  or  Order  iu 
Council.     This  definition  includes  land  which  has  been  set  apart 

(m)  40&41  Vict.  c.  18. 

(h)  51  &  52  Vict.  c.  42. 

(o)  Bee  Davidson,  vol.  ii.  p.irt  i.  (4tli  ed.),  52G,  where  will  he  found  a  pre- 
cedent of  a  surrender  of  copyholil  land  for  building  purposes,  and  also  a  deed  of 
covenant  to  accompany  tlie  same. 

(//)  47  il-  48  Viet.  c.  72.  See  Tni^ttes  of  St.  Sario'ir's  Ptntviij  iui>l  Oi/hrre, 
]..  1!.  'M  C.  I'.  412:   rV/,W«,»,v  v.  Chamherf,  1  C.  i<;-  1".  .',77. 
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for  the  purjwses  ut"  interment,  even  though  it  was  so  set  a^>;lrl  in 
coutruventiun  of  the  Onler  in  Council,  and  consequently  could 
never  have  been  lawfully  used  for  the  purposes  of  interment,  and 
8.  3  of  the  Disusfd  Hurial  Gmunds  Act,  1S84,  i)ri»hibit3  tlic  use  of 
any  jiart  "f  the  land  so  set  apart  for  building  purposes,  (y) 

The  expres-sion  '"  building  "  includes  any  temporary  or  movable  Meaning  of 

A  Ixindstand  is  a  building  within  the  meaning  of  this  section,  («) 
but  a  churchyanl  wall,  so  built  as  to  form  an  arcade  to  protect 
frescoes  on  the  wall  from  the  weather,  was  held  not  to  be  a 
building,  (t) 

A  borough  council  has  power  to  erect  a  hoarding  on  a  disuse  I 
burial  ground  for  tlie  puqxisc  of  preventing  the  owner  of  an 
a<ljoining  house  acquiring  a  right  to  the  access  of  light.  («) 

The  site  of  a  church  where  intramural  burial  luis  taken  place  "  Set  »p»rt 
has  not  been  "  set  apart  for  purposes  of  interment,"  and  is  not  °i  in^,^^^ 
within  the  prohibition  against  buikling.  (w)  mcnt." 

In  order  to  decide  whether  ground  lias  been  "  set  ajjart  for  the 
purposes  of  burial,"  the  cemetery  or  burial  ground  ought  to  be 
looked  at  as  a  whole,  and  the  whole  land  of  which  such  cemetery  is 
formed  is  to  be  deemed  as  "  set  aiiart  "  for  such  purposes,  although 
portions  of  it  may  never  have  been  used  for  interments,  (r) 

For  a  building  to  be  an  "  enlargement  of  a  church,"  it  must  have  "  Enlarge. 
physical  connection  with  the  church,  and  must  ser\"e  some  purpose  ^^h'"' 
ancillary  to  the  conduct  of  the  services.     A  vestry  or  a  heating 
chamber  fulfils  this  re<iuirement,  but  a  parochial  hall  does  not.  (y) 

A  disused  burial  ground  may  not  be  used  for  a  school  and  play- 
ground. (;) 

Apart  from  the  Disuse«l  Burial  Grounds  Act,  1884,  an  agreement 
to  build  on  a  disused  Hncon.secrated  burial  ground,  necessitating 
the  rcm<jval  of  some  tliousands  of  corpses — which  removal  would, 
of  necessity,  involve  an  outrage  on  public  decency,  amounting  to 
an  indictable  offence— is  illegal,  (a) 

(9)  Bo$wcirth  and  Ihr  Corporation  of  Qratxtend,  In  rt  (1905),  2  K.  D.  426. 

(r)  50  *  61  VicL  c  3-2,  «.  4. 

(•)  A.  G.  T.  St.  Pancnu  Valry  (1834),  C9  L.  T.  C27. 

(<)  St.  Dotolph,  eir.  V.  Parithiuner*  (1900\  P.  C9. 

(u)   Pad-UngUm  (.Maijur  of)  v.  Att.-Otn.  (1905),  22  T.  L.  R.  55. 

(w)  Rt  Urdrtinslienl  Cummifiown  and  S'ew  City  of  London  Brewery  Com- 
pany, ri895]  1  Cli.  702. 

(j-)   lie  Ponsford  and  Stwport  Di*trirt  School  Board  (1894),  I  Ch.  45.5. 

(.,     r    r  r  ^    ^....'i.,  ly  T.  L.  K.  C70,  It  p.  671. 
•«r«  Viidurl,  19  T.  L.  It.  72.1. 
.  '      ;      -rt.  1  <■.  ,v   K.  r,77:    .<;/.    p,u,'-,t%  V.  Si.  M<li-i!,.\  ul-ll.r. 
Fi'tdt.  6  .fiir.  X.  S.  :'.|o. 
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Preliminary. — Before  discussing  building  contracts,  it  is  necessary 
to  consider  certain  preliminary  matters  with  which  the  builder  must 
deal  before  the  contract  is  entered  into.  These  are  (1)  Bills  of 
Quantities ;  (2)  the  Schedule  of  Prices  ;  and  (3)  Specifications. 

SECT.    I.— BILLS    OF    QUANTITIES. 
(1)  Taking  out  the  Quantities. 

A  bill  of  quantities  for  work  to  be  done  in  erecting  a  building 
professes  to  be  a  correct  list  of  the  quantities  of  work  and  materials 
required  to  be  done  and  provided  in  the  erection  thereof,  (a) 

"  Taking  out  the  quantities,"  or  a  "  bill  of  quantities,"  is  the 
usual  mode  of  obtaining  tenders; (5)  a  schedule  of  the  items  of 
materials  and  workmanship  is  made,  and  copies  are  supplied  to  the 
various  competitors  for  pricing.  A  single  "  quantity  surveyor  "  is 
in  general  employed ;  but  two  surveyors  are  frequently  appointed 
when  the  works  are  extensive,  one  by  the  employer,  and  the  other 
by  the  builders  who  intend  to  furnish  tenders. 

(2)  Bills  of  Quantities  as  Part  of  the  Contract. 
Bills  of  quantities  are  sometimes  made  part  of   the   contract, 
and,  indeed,  this  is  very  often  the  case  in  small  contracts,  par- 
ticularly in  the  provinces ;  in  which  case  the  architect  takes  out 

(a)  See  Scrivener  v.  Pask,  L.  R.  1  C.  P.  at  p.  716. 

(b)  The  Council  of  the  Royal  Institute  resolved  in  1874  that  the  whole 
question  of  the  employment  of  quantity  surveyors  demands  much  further  con- 
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hia  o\vu  iiuantitiea,  and  the  contract  usually  consists  of  the  agree- 
ment, the  druwiu'is,  ami  hill  of  quantities.  But  it  is  not  safe  to 
make  a  contract  in  tliis  way.  Tlio  danger  of  making  the  hill  of 
quantities  part  of  the  contract  is  illustrated  hy  the  case  of  Kemp 
V.  Rose,  (c)  Tlio  effect  of  s<j  doing  may  he,  unless  controlled  hy 
other  terms,  to  make  the  contract  an  agreement  to  do  s«j  many  yards 
and  no  more.  That  course  is  ohviously  unsafe,  and  consequently 
not  usual,  hecau.se  it  can  hardly  ever  he  accurately  known  l)eforo- 
liand  what  is  the  exact  numhor  of  yards  tliat  may  he  necessary, 
and  in  that  case,  if  the  work  actually  executed  exceed  the  specifietl 
numher  of  yanis,  the  excess  will  Ik;  extra  work.  (</) 

Inasmuch  a.s  the  hill  of  quantities  must  often  he  referred  to  in  Necessity  for 

the  "  conditions  "  of  a  building  contract,  it  is  well  to  insert  a  con-  '^1'!}^  "*? 
...  .  "  eluding  the 

uition  providmg  that  "  any  reference  in  the  said  conditions  to  the  bill  o( 
hills  of  quantities  .shall  not  have  the  effect  of  constituting  them 'l"*""'"^' 
part  of  the  contract."  (e)  The  danger  of  omitting  this  precaution 
is  well  illustratotl  hy  the  case  of  I'atman  and  Fotheringham  v. 
rUditch.{f)  There  a  huilding  contract  provided  that  "the  con- 
tractors will  substantially  complete,  etc.,  for  the  sum  of  £17,000, 
the  several  work.s  required  to  !«  done  in  the  erection  of  a  hlock  of 
flata  on  the  site,  in  a  gixnl  sound,  lasting,  and  workinanbke  manner, 
according  to  the  plans,  invitation  to  temler,  spmjkalions,  and  bills 
of  quantitii-s,  signe/l  hy  the  cimtradors."  The  plans  and  8j)ccifica- 
tions  were  signed  hy  the  contractors,  so  was  the  price<l  hill  of 
quantities  which  he  gave  in.  The  huilding-owner,  who  was  him- 
self an  architect,  had  the  hills  of  quantities  prepared  hy  his  own 
clerk.  The  contractors  having  found  ili.screpaucies  in  the  quan- 
tities, sued  the  huilding-owner  for  the  deficiency,  alleging  that  the 
hill  of  quantities  forme<l  part  of  the  contract,  and  tliat  they  were 
entitled  U>  l>e  jiaiti  for  the  work  .shown  on  the  plans  and  .specifica- 
tions although  not  fully  taken  out  in  the  quantities.  It  was 
held  hy  Channell,  J.,  (a)  that  the  wonls  set  out  alcove  in  italics 
were  intended  (i)  to  define  the  work  which  wa«  to  \>g  done,  and 
turn  the  indefinite  "  a  "  hlock  of  flats  into  "  the  "  hlock  of  flats ; 

■idcration.  Sco  Scholule  of  R.  I.  B.  A.,  potl.  Sec  a  case  in  TimeM  of  February  A, 
187.S,  where  a  qaantity  mirvcyor  claime<l  2S  per  cent,  on  the  lowest  tender,  but 
the  custom  was  pronounced  unreasonable,  and  efi'lcnce  was  piven  tliat  \i  j>er 
cent,  was  llie  real  cuBtnm,  and  tliat  was  all  the  plaintilT  recovered.  And  sec  also 
Sorth  r.  liatMtt.  [IH'.lj]  1  Q.  B.  333. 

(c)   1  GilT.  ■J.'W  ;  and  sec  the  case,  pott,  p.  87. 

{<t)  lb.,  per  .Stuart,  V.C..  at  p.  2C8. 

(e)  A  clause  of  this  kind  proved  effective  in  tlic  case  of  Kirk  and  Randall  r. 
Wyndham,  liuHder,  July  2,  1904. 


Tn 


Appendix,  p.  074. 
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Implied 
authority  o£ 
architect  to 
employ 
quantity 
surveyor. 


and  (ii)  to  set  forth  the  iustructiou.s  as  to  the  mode  in  which  the 
work  was  to  be  done ;  (h)  that  if  the  hill  of  quantities  was  merely 
introduced  for  the  purpose  of  showing  the  way  in  which  the  extras 
Avei'e  to  be  priced  that  had  already  been  done  by  another  clause  in 
the  contract;  (c)  that  upon  the  true  construction  of  the  contract 
the  bills  of  quantities  and  plans  could  be  put  together  and 
looked  at  for  the  purpose  of  ascertaining  the  amount  of  work ;  and 
(d)  that  tlie  quantities  provided  the  amount  of  work,  and  that  if 
in  the  course  of  the  work  the  contractors  were  directed  to  exceed 
that  amount,  they  were  entitled  to  charge  extra. 

(3)  Akciiitect  as  Quantity  Surveyor. 

Although  the  architect  sometimes  acts  as  quantity  survejair, 
it  is  not  u.sually  advisable  to  allow  him  to  fultil  this  duty.  If 
paid  by  the  builder,  he  is  not,  when  differences  or  misunderstand- 
ings arise,  in  that  impartial  position  wliich  it  is  necessary  ho 
should  hold  between  employer  and  builder ;  and,  again,  the  fact 
of  the  architect  acting  both  professionally  for  the  building-owner 
and  also  as  quantity  surveyor  for  the  builder,  may  be  the  cause  of 
similar  difficulties  to  those  which  occurred  in  the  case  of  Scrivener 
V.  Fask.  (g)  The  Eoyal  Institute  of  British  Architects  recommend  (h) 
that  when  an  architect  supplies  builders  with  quantities,  he 
should  do  so  with  the  concun-ence  of  his  employer,  and  that  the 
architect  should  be  paid  by  him  rather  than  by  the  builder. 

(4)  Employment  of  Quantity  Surveyor. 

If  the  building  agreement  does  not  provide  (/)  in  M'hat  manner, 
and  by  whom,  the  expenses  incurred  in  taking  out  the  quantities 
arc  to  be  paid,  it  may  lie  shown,  in  accordance  with  the  rule  that 
extrinsic  evidence  of  custom  and  usage  is  admissible  to  annex 
incidents  to  ^^•ritten  contracts  in  matters  with  respect  to  which 
they  are  silent,  (h)  that  the  architect,  who  is  retained  to  prepare 
the  plans  and  specifications,  has  an  implied  authority  to  engage 
a  surveyor  to  take  out  the  quantities,  as  agent  for  the  employer. 
The  usage  is  a  notorious  one  and  valid,  (/)  that  the  fees  of  the 

{(/)  18  C.  B.  N.  S.  785,  aud  post,  p.  13. 

(/i)  See  the  Schedule,  R.  I.  B.  A.,  No.  IS,  post,  p.  472. 

(i)  For  a  precedent  of  a  clause  to  this  effect,  see  post,  p.  385. 

(k)  Parke,  B.,  in  Ilutton  v.  Warren,  1  M.  &  W.  "474;  and  notes  to  Wirjghs- 
imrlh  V.  DaUison,  Doug.  201. 

(?)  North  v.  iMsse<<,  [1892]  1  Q.  B.  33.  See  Moon  v.  Guardians  of  Witney 
Union,  3  Bing.  N.  C.  814;  Qwyther  v.  daze.  Times  (1875),  February  8,  p.  11  ; 
Piirdseyc  v.  Dover  Uarhour  Bd.,  Times,  April  14,  1881  ;  wliere  the  biiildinj;- 
uwncv  was  held  liaMe.     See  Tnylnr  v.  Unll,  4  Tr.  R.  C.  L.  AOil,  where  the  ciistuui 
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qiiautity  .surveyor  are  paul  l)y  the  builder  whose  tender  has  l«een 
accepteil  hy  the  huildin;;-o\viu'r ;  while,  if  no  temler  l>e  acccjitt'*!, 
or  the  work  be  aliandoiUHl,  or  an  eiitiivly  indejiendent  plan 
adopted,  tlic  buihIin;,'-owner  or  architect  (m)  is  liable. 

As  to  the  liability  of  the    builder,  it   has   lKH>n   decided  (/i)  LUbiliiy  to 
that  althonjjh  there   is   no  such  privity  lietween  the  buihicr  and  J]*-^ '"''^ '*'""* 
the  quantity  surveyor  as  to  enable  the  liuilder  to  ."sue  the  quantity  quantities. 
8ur\-eyor  for  negligence  or  breach  of  duty,  (o)  the  quantity  .-surveyor 
can    recover  his  fees  from   the   builder   wiio.so  temler  ha.s  Ixjcn 
accepteil.     The  eflect  of  the  employment  of  the  quantity  .surveyor 
i.",  not  that  therc  is  a  contract  by  the  building  owner  to  j>ay  the 
quantity  surveyor  in  any  event,  but  that  tlie  latter  is  to  be  jwiid 
by  the  builder,  if  his  tender  is  accepteil.  (mi) 

A  builder  cannot  divest  himself  of  his  liability  to  pay  the  Rights  o( 
quantity   suneyor   his   charges   out  of  the  first   instalment,  by  !J"*"\I'v  „„. 
taking  an  assignment  of  the  property  fn>m  the  building-owner.  (//)  aflected  by 

"  If  the  builder  choo.se,s  to  vary  his  ndations  with  the  building-  vari«tion"or 

owner,  he  mav  do  so,  but  not  so  as  to  in-ejudiciallv  aflVct  the  relations 

claim    of    a   third    jvirty   who    has    nothing    to    do    with    the  builder  and 

arrangement."  (g)  bmlding- 

'  owner. 

In  riim.fiul  v.  Lord  Kilmorcy,  (r)  the  plaintifl',  a  quantity  sur-  .^     , 

,  -oil    "-1  1-        Employment 

veyor,  conteniied  that  by  a  general  usage  or  practice  of  the  building  of  6ur\cyor  to 

trade,  an  architect  is  authorised  to  employ  a  quantity  surveyor  J"*^"'"  "P 

to  measure  up  tlie  work  which  has  been  executed,  for  the  pur]xjse  purpose  of 

of  a   final   certificate ;    that   his   commi.ssion   is  charged   in   the  <=«''ifi"'«' 

builder's  account,  and  on  payment  to  the  builder  the  amount  is 

handed  l>v  tlie  latter  to  the  surveyor.     In  giving  juilgment  the 

Court  said,  that  with   respect   to   the   general    u.sage,   of  which 

evidence  had  lieen   offere*!,  he  thought  a  jury  wouM  hesitate  to 

establish     it.     There    were     g'xnl    grounds     for    considering    it 

unreas<inable  as  applied  to  circumstances  such  as  were  presente<l  in 

this  case,  and  it  must  often  prejudice  a  buihliiig-owner. 

of  ll:'-  '  ■■■'  '■•  '    "    "•  xMwg,  out  qiiantiiics  wa.i  consi<lcrcd  ;  aiiJ  Youmj  v. 

Hmi'  i  •!  to  ill  Xurih  r,  liatutt,  tujrra. 

(x.    .' !  .ibility,  see  p.  12,  poit. 

(i»)  Xortfi  T.  UatMit,  $ujn-a. 

(o)  Priallri/  T.  Slonr,  4  T.  L.  It  730,  approved  by  A.  l^  Smitb,  J.,  in  Surfh 
r.  Baurit,  Dujn^i,  L.  K.,  p.  3.W. 

(oo)  FtT  .>Uthew,  J.,  in  Sorth  r.  litutrtt  (ISW),  1  Q.  B.  at  p.  335. 

\]>)  Mdlor  r.  liritton  (1900;.  16  T.  L.  K,  Af>b. 

\<l)  lb.,  per  Uigham,  J.     .Vs  to  rights  of  quantity  surveyor  where  buiMcr  fails 
to  complete,  see  prjtt,  p.  1 2. 

(r)   I   T.  Ij.  h.  4S.      Sec  also   Virdteut  T.  Dover  Jhrlour  Commluumtr*, 
Timn,   April   14,  18*1:    /,'«i/'.'  r.   ^tW,   10  ft.  of    Se»».  fn".     4lh  net. 
i-ifi. 
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sufficient  to 
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But  where  a  building-owner  or  an  employer  employs  an  architect 
only  to  prepare  plans,  and  not  to  prepare  the  specification  and  bill 
of  quantities,  and  the  architect,  ■svithout  authority  in  that  behalf, 
employs  a  quantity  surveyor,  who  gets  out  the  quantities,  and  the 
matter  is  not  further  proceeded  with,  the  remedy  of  the  quantity 
surveyor  is  not  against  the  owner  or  employer,  but  against  the 
architect  personally,  for  breach  of  warranty  of  authority,  (s) 

'Wliere,  however,  the  performance  of  an  accepted  contract  is 
prevented  by  the  act  of  the  builder  employed  to  carry  out  the 
work,  he  will,  according  to  the  above  custom,  ((")  if  proved,  be 
liable  to  the  siu-veyor  for  his  fees  in  taking  out  the  quantities. 

So,  where  a  builder  contracted  with  a  surveyor,  that  if  he 
would  supply  the  quantities  for  a  certain  projected  building,  he, 
the  Ijuilder,  would,  if  he  were  accepted  as  the  contractor,  pay  the 
surveyor  for  the  same  out  of  the  first  instalment ;  and  the  quantities 
were  furnished,  but  the  builder  subsequently  aljandoned  the  build- 
ing contract :  it  was  held,  (1)  that  it  was  implied  that  the  builder 
should  duly  proceed  with  the  buUding  contract;  (2)  that,  per- 
formance of  his  contract  with  the  sur\'eyor  having  been  rendered 
impossible  by  his  own  act,  he  was  bound  to  pay  the  surveyor  for 
the  quantities  furnished ;  and,  further,  that  it  was  not  a  condition 
precedent  that  the  first  instalment  should  be  previously  paid,  (u) 

It  is  not  sufficient,  however,  for  the  surveyor  to  prove  a  custom 
in  order  to  make  the  employer  liable.  So  where  an  architect 
was  employed  to  make  plans  for  a  theatre,  the  employer  objected 
to  the  cost  of  the  theatre  as  planned.  The  architect  then 
employed  a  quantity  surveyor  to  reduce  the  quantities ;  but  the 
employer  ultimately  decided  not  to  build.  It  was  held  that  the 
quantity  surveyor  could  recover  his  charges  against  the  employer 
only  upon  evidence  of  actual  instructions,  and  not  by  virtue  of 
any  custom,  (r) 


(5)  Eemuneeation  of  Quantity  Sukveyor. 

Where  it  was  found  by  a  jm-y  as  a  fact  that  the  architect  had 
power  to  employ  a  quantity  sm-veyor,  the  judge  to  whom  the 
decision   of  the  quantum   of  remuneration  was   left,  held    that 

(s)  AntiseU  v.  Doijle  (1899),  2  Ir.  R.  275.  See  also  Gordon  v.  Blackhurne, 
Builder,  February  1,  1879,  where  an  architect  was  held  liable  in  similar 
circumstances. 

{t)  p.  10,  supra. 

(a)  'McConnell  v.  KiltjaUen,  L.  R.  Ir.  2  C.  L.  119.  See  also  Oritton  v.  Moore, 
Builder,  July  10,  1869. 

(r)  Evans  v.  Carte,  Times,  May  5,  1881,  p.  4. 
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2i  per  cent,  on  tho  lowest  t«iider,  whicli  was  set  up  as 
customary,  was  unreasonable.  Ho  a.sse.sseil  tlio  damages  at  l.\ 
per  cent,  (w) 

Wliere  the  ilefenJants  employed  an  engineer  to  act  for  them  in  Bydo's  scale. 
certain  proceedings,  and  tlio  engineer  employed  tlio  plaintitl",  a 
Burveyor,  to  make  certain  surveys  and  reports,  and  nothing  was 
saiil  aliout  remuneration  :  it  was  heltl  that  there  was  a  custom  by 
which  tlie  plaintitT,  who  sued  for  fees,  was  entitled  to  payment 
in  accordauco  with  Eyde's  scale,  and  Day,  J.,  gave  judgment 
accordingly,  (x) 

The  caao  just  referred  to  is  not  consistent  with  the  decision  of 
Farwell,  J.,  in  tho  recent  case  of  Slenning  v.  Mitchell  &  Co.  (y) 
Tliere  an  architect  and  surveyor  sued  for  fees  estimated  upon  the 
l)asis  of  Ryde's  scale.  It  was  held  that  allho\igh  in  tiie  circum- 
stances of  the  case  the  scale  was  applicable,  it  was  not  always 
applicable,  and  that  it  was  tho  duty  of  the  Court  to  consider  the 
work  done  in  eadi  ]>articular  ca!<e. 

(6)  AccuKACY  UK  Bills  of  Quantities. 
It  is  a  rule  that  the  mistake  of  a  party  in  some  fact  or  circum-  Accuracy  not 
stance  collateral  to  an  agi-ccment,  thougli  it  may  have  induced  him  b^^enmloyor. 
to  make  the  agreement,  yet  if  it  do  not  enter  into  the  agreement  as 
matter  of  stipulation  or  warranty,  and  if  tlie  other  party  bo  not 
implicateil  in  any  way  in  the  mistake,  is  wholly  immaterial  to  the 
validity  of  the  agreement  at  law,  and  cannot  be  alleged  in  avoid- 
ance of  the  agreement ;  and  where  a  builder  entered  into  a  contract 
for  work  according  to  a  plan  and  specification,  upon  an  erroneous 
statement  of  the  quantities,  which  had  l)een  taken  out  by  tho 
arcliitect :  it  was  lield  tliat  be  had  no  claim  for  more  than  the 
contract  price,  in  resjxjct  of  extra  quantities  of  materials  used 
beyond  wliat  he  had  supposed  would  Ikj  necessary  ;  inasmuch  as 
tho  arclutect  had  not  acted  as  agent  of  tlio  employer  in  taking  out 
the  quantities,  nor  was  tho  latter  responsible  for  the  mistake,  (z) 

(w)  Owytfur  V.  Ooze,  Time$,  February  8,  1875.  Seo  also  Oordon  v. 
Blaeicburne  (1879),  Builder,  February  1,  where  the  architect  was  held  liable  to 
tho  quantity  mirreyor. 

(x)   Dudland  v.  Pawton  (1890).  C  T.  L.  R  421. 

(u)  Apponrlix.  p.  661.  Soo  also  nn  to  Byde'a  Rcalc,  Drew  r.  Jo$elyne,  4 
T.  L.  El.  717  ;   Dehenham  T.  King*  C<.lUgt,  Oimhridgt,  1  T.  L.  R.  170. 

(t)  Scnvener  r.  P<uk,  18  C.  B.  (N.  S.)  785.  See  .SAirpe  v.  San  Paulo 
By.  Co.,  L.  K.  8  Ch.  Ap.  597  ;  and  Thorn  v.  J/ui/or  of  lAmdon,  L.  R.  9  Ex. 
lt>3,  jxx',  (1.  17,  as  to  incorreotncs-s  of  BpecificationH ;  but  see  Kimhfrley  v. 
Dick,  L.  K.  13  Kq.  1,  an  to  tlio  a);oncy  of  tho  architect  in  superintending 
tho  worka  onder  a  contract,  poti,  pp.  87,  89. 
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The  mere  employment,  therefore,  of  an  architect  to  prepare  plans, 
etc.,  for  a  house,  and  to  procure  a  builder,  doe.s  not  render  the 
employer  responsible  as  guaranteeing  the  accuracy  of  the  bill  of 
quantities  furnished  Ijy  such  architect  to  the  builder,  (a) 
Effect  of  In  another  case,  {h)  a  Ijuilder  contracted  to  build  a  church  for 

£1998,  whereas  it  really  cost  him,  with  extras,  £3600.  The 
mistake  arose  owing  to  inaccuracies  in  the  bills  of  quantities.  In 
an  action  to  recover  the  cost  of  the  extras,  the  plaintiff  was  non- 
suited. 

In  re  Bcmrosc,  Ford  v.  Bcmrosc,  (c)  an  unsuccessful  attempt  was 
made  to  set  up  a  custom  or  usage  to  the  effect  tliat,  when  tenders 
are  invited  for  the  erection  of  works  in  accordance  with  plans,  and 
a  bill  of  quantities  is  furnished,  a  person  making  a  tender  is  not 
expected  to  verify  the  quantities  himself,  but  is  expected  and 
intended  to  assume  the  correctness  of  the  quantities  and  to  tender 
upon  that  assumption,  and  that  if  such  quantities  in  the  event 
prove  to  be  greater  or  less  than  the  actual  quantities,  the  price  is 
to  be  I'cduced  or  increased  by  an  amount  ascertained  and 
determined  by  the  scale  of  prices  given  in  the  tender  as  the  scale 
by  whicli  payments  for  extras  are  to  be  determined.  An  arbitrator 
fou)id  that  such  a  custom  or  usage  existed ;  liut  the  Court  of 
Appeal  held  that  it  contradicted  the  contract  and  could  not  be 
maintained.  The  contract  was  for  the  execution  of  the  works  in 
accordance  with  the  plans  and  specification  for  the  price  of 
£10,559. 

The  law  was  thus  stated  by  Collins,  M.E. :  "  It  is  a  well- 
ascertained  practice  that  the  building-owner  places  before  the 
builder  documents  specifying  the  materials  on  which  he  is  to  make 
his  tender.  But  I  think  it  equally  well  understood  that  a  bill  of 
quantities,  whether  it  forms  part  of  the  specification  or  is  a 
separate  document,  is  not  intended  to  be  a  representation  in  the 
sense  of  being  a  wai-ranty.  It  is  an  estimate  which  the  builder  may 
act  on  as  an  honest  estimate  made  by  a  qualified  person,  but  it  is 
not  a  warranty.  It  cannot  be  pushed  Ijej'ond  an  estimate  and 
turned  into  a  contract."  (d) 

It  follows  that  the  builder  will,  in  general,  in  the  absence  of 

(a)  See  Stevenson  v.  Wahoii,  L.  R.  4  C.  P.  D.  148.  See  also  Nutlall 
V.  Lynton  &  Barnstaple  By.  Co.,  82  L.  T.  17,  for  an  example  of  a  case  where 
it  was  a  question  whether,  on  the  construction  of  the  contract,  tlie  contractor 
was  entitled  to  claim  for  extra  work. 

(b)  Sherren  v.  Harrison  (18G0),  Times,  Febniarv  8. 

(c)  (1902)  18  T.  L.  K.  443. 
(rf)  Ih.,  at  p.  444. 


SECT.  I]  BII.1,8  OF  QUAXTITIES  15 

fraud,  l»e  l)ounil  l>v  the  ([uantilies  unless  he  can  show  that  the 
t'inph\ver  g\iunuitotHl  llieir  accuracy ;  (<)  and  even  wliere  tht< 
builder  might  not  be  bound  by  the  quantities,  he  must,  if  he 
wishes  to  dispute  theni,  stop  at  once  on  discovering  their 
inaccuracy.  (/) 

It  ia  the  custom  to  refer  in  the  building  contract  to  the  plans  I'rotoctloii 
and  specifications  only,  the  builder  being  supplietl  by  the  architect  ^g^\^^^i " 
with  bills  of  iiuuntitifs  from  which  to  make  his  tender.     From  iuaccuracy. 
the   above   cases   it   will   be   seen  that  the  builder,  under  such 
circumstances,  in  the  absence  of  fraud,  takes  the  whole  risk  of 
the  bills   of  quantities   being   inaccurate,  or  Inking  prepared  by 
incompetent    persons.      It    is    generally    fairer    to    the    builder, 
architect,  and  employer  to  insert  a  clause  providing  that  errors 
in  the  bill  of  quantities  shall  be  made  gixkl  within  a  prescribed 
time,  and  such  a  clause  is  now  frequently  in.serted  in  the  building 
contract.  (^) 

If  the  architect  is  employed  by  the  builder  for  reward  to  take  Liability  of 
out  the  quantities,  he  may  be  liable  if  the  bill  is  not  reasonably  f^^curacy"' 
accurate.  (A)  in  biiis  of 

qURntitiCH. 

(7)  Agreement  kelatixo  to  Bill-s  of  Quantities. 

It  would  seem  that,  in  genei-al,  complications  might  be  avoided 
by  an  agreement  in  the  first  instance  by  the  building-owner  with 
the  surveyor  to  pay  his  fees  for  taking  out  tlie  quantities,  with 
suitable  provisions  protecting  the  former  against  any  inaccuracies 
in  the  quantities,  and  stijiulating  that  the  surveyor  should  look  to 
the  builder  for  jiayment  in  ca.se  the  latter  refuse  to  proceed  after 
his  tender  has  been  accepted.  For  it  will  be  seen  from  the  alwvo  Building- 
cases  that,  whoever  cmi)loys,  or  is  dii-ectly  answerable  to,  the  S^fv"|^bie 
surveyor  for  the  bill  i>f  quantities,  whether  the  building-owner 
or  the  builder,  when  the  contract  is  performed,  the  money  for  the 
same  comes  out  of  the  pocket  of  the  building-owner  and  goes 
through  the  hands  of  the  builder,  and  he  includes  it  in  the  contract 
price;  and  that  where,  on  the  other  hand,  the  performance  is 
prevented  by  the  act  of  the  building-owner,  he  is  liable  for  the 
8un"eyor's  fees. 

t,  Kemp  V.  Hotf,  1  OiCr.  268;  Snivrnrr  v.  I'atk,  18  •'.  II.  X.  .S.  "85,  tiiprn. 
A-<  to  the  rectification  of  a  scliwliilo  of  qunnlitio!!  nnnoxc<l  to  a  contract  for  the 
execution  of  works,  boc  AViV/  v.  MiJIaml  Itij.  C,, ,  17  W.  H.  871. 

(/)  Kimberley  T.  Dick;  I..  U.  13  Y^.  'JO. 

(jl)  See  a  cUuDC,  F.  XI a.,  pott,  p.  392  n. 

(h)  Doit  T.  Thtma$,  nolo!  pott,  p.  80. 
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Where  by  the  terms  of  contracts  entered  into  with  a  local  authority 
for  the  purposes  of  the  Public  Health  Act,  1875,  the  surveyor  of 
the  authority  was  to  receive  from  the  contractors,  iu  respect  of 
bills  of  quantities  to  be  prepared  by  him,  certain  percentages,  he 
was  liable  to  a  penalty  under  sect.  193  of  the  Act  as  having  been 
"  concerned  or  interested "  in  a  contract  made  with  the  local 
authority,  of  which  he  was  an  officer  or  servant,  (i) 

SECT,  n.— SCHEDULE  OF  PRICES. 

(1)  Definition. 

A  schedule  of  prices  is  a  statement  of  the  values  of  the  materials 
and  labour;  it  is  occasionally  made  a  schedule  to  the  building 
contract,  where  a  bill  of  quantities  does  not  form  part  of  the 
contract. 

(2)  Disadvantage  of  Incokpokating  the  Schedule. 

But  a  contract  solely  on  tliis  footing  is  not  advisable,  as  it  gives 
the  employer  no  idea  of  the  total  expense.  Such  a  contract  may 
be  an  "  entire  "  contract  just  as  much  as  one  in  which  a  lump  sum 
is  ascertained.  So  where  contractors  offered  "  to  make  and  erect 
the  whole  of  the  machinery  of  the  best  materials  and  workmanship 
of  their  respective  kinds,  and  to  put  it  to  work  for  the  sums  above 
named  respectively,  and  to  keep  the  whole  in  order  under  fair 
wear  and  tear  for  two  years  from  the  date  of  completion.  All 
brickwork,  carpenters'  and  masons'  work,  and  materials  are  to 
be  provided  for  us,  but  the  drawings  and  general  instructions 
required  for  them  to  work  to  will  be  provided  by  us  subject  to 
the  architects'  approval."  This  offer  was  signed  by  the  contractors. 
There  were  ten  different  parts  in  the  speciiication,  to  each  of  which 
a  price  was  affixed.  It  was  held  that  no  payment  was  due  until 
the  whole  work  was  completed,  (k) 

SECT.  IIL— SPECIFICATIONS. 

(I)  Definition. 

The  specification  (I)  is  the  written  description  of  the  nature  of 
the  work  and  to  which  the  contract  relates. 

(i)    WJdteley  v.  Barhy,  21  Q.  B.  D.  154. 

{k)  Appleby  v.  Myers,  L.  R.  2  C.  P.  651.  See  also  Wtitaher  v.  Dunn,  3 
T.  L.  R.  602,  where  a  contract  to  lay  down  a  pavement  at  so  mucli  a  j-ear, 
on  completion,  was  held  to  be  an  entire  contract. 

{I)  See   AUtn  v.    YoxaU,  1  C.  &■  K.   315,  as  to   evidence    of  tender   and 
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Although  details,  which  were  kno^\'n  to  bo  clearly  necessary  to  I>«uil< 
carry  out  the  work,  are  not  expressly  raentioneil  in  the  specification,  gf^'g^lji^ 
yet  the  buihler  will  not  l»e  allowed  to  charge  for  such  evident 
omissions  as  extras.     For  instance,  where  the  specification  omitted 
to  refer  to  flooringr,  it  was  held  that  flooring  could  not  be  charged 
for  as  an  extra,  (m) 

(2)  ACCCBACY  NOT  WARRANTED. 

Where  plans  and  a  specification  are  {trepared  for  the  use  of 
those  who  are  asked  to  tender,  the  person  asking  for  the  tenders 
does  not  enter  into  any  implied  warranty  that  the  work  can  be 
snccessfully  executed  according  to  ."uch  plans  and  .'pecification.  (;i) 
As  R  general  rule,  this  is  made  quite  clear  by  a  clause  in  the 
building  agreement.  A  form  of  such  a  clause  will  be  found 
at  p.  37<s  ]>a</.  Tlie  builder,  therefore,  should  examine  them  for 
himself;  for,  if  he  undertake  the  contract  on  the  basis  of  specifica- 
tions which  understate  the  amount  of  the  work  to  be  done,  (o)  or 
specify  an  imi)ossible  mode  of  doing  it,  he  will  be  bound  by  the 
contract,  (p) 

It  seems  that  if  the  builder  has  any  remedy  under  the  above 
circumstances,  it  would  not  be  in  an  action  for  damages  as  for 
breach  of  warranty,  but  to  Ik?  paid  from  time  to  time  for  the  work 
he  has  completed.  (7) 

(3)  Devutions. 

If  a  builder  undertake  to  do  work  of  specified  dimensions  and 
with  specified  materials,  and  deviate  from  the  specification  withont 
special  orders  authorising  such  deviation,  he  cannot  recover  for 
the  work,  labour,  and  materials  as  upon  a  quantum  valeb(U.(r) 

■pedScation  forminc;  contrtct.  In  a  Canmdian  case  (Ryan  v.  Carhton  (1900), 
31  Ont.  L.  R.  639,,  it  was  held  that  plans  and  npecifications  drawn  for  the  erection 
of  >»iiMinc«,  the  specifications  being  divided  under  the  headings  "  Notes," 
••  r  "  and  "  Specifications"  referred  to  in  the  contract,  and  initialled  by 

tl  .   ill  U>un<i  up  together,  and  forming  one  document,  must  be  read 

tog'  til-  r  .1-  r..nstitutirig  one  cnliro  contract. 

(m)    WilHirnt  v.  Fitzmauricr.  3  II.  &  N.  844. 

(n)  Thvrn  v.  Mny<T  of  London,  L.  R.  9  Kl.  163;  Ih^  10  Ex.  112;  76.,  1 
App.  Caa.  Vii);  Sharpe  v.  San  Paulo  Ry.,  L.  \\.  8  Ch.  Ap.  597.  See 
Serivntr  T.  I'atk,  18  C.  B.  N.  S.  785  ;  and  antt,  p.  13,  as  to  accuracy  of 
qiuuititiei. 

(o)  SItarpt  v.  San  Paulo  Py.,  $upra, 

(p)    TTtom  T.  Mayor  0/  London,  tupra. 

ill'    Ty.urn  r.  Mayor,  per  Kelly,  C.ti^  at  p.  174  in  the  L.  R. 

V.   Ilamlm,  3  TaunL  52.       See  pr>$l.  Chap.  I.\.,  p.    126,   as   to 
<1-  .::d  right  to  paymeut,  and  pott.  Chap.  XIV.,  p.  182,  as  to  "  extras." 

E.RC.  C 
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And,  in  such  a  case,  it  will  be  seen  that  the  possession  of  the  land 
alone  cannot  raise  any  inference  of  acceptance  in  a  sense  implying 
a  consent  to  pay  for  the  deviations ;  but  there  must  be  some 
positive  request  or  acquiescence  iu  order  to  create  a  contract,  (s) 

In  an  American  case  the  specifications  iu  a  contract  for  masons' 
work  and  grading,  contained  the  requh'ement: — "Fill  the  walls 
solidly  as  laid  with  mortar,  carefully  pointed  inside  and  outside 
above  ground.  Below  ground  the  outside  of  walls  to  be  as  smooth 
as  possible,  and  plastered  from  footings  to  grade  with  half  cement 
mortar ;  this  is  to  be  allowed  to  dry,  and  the  wall  approved  before 
the  filling  is  commenced."  It  was  held  that  the  words  "  above 
ground"  qualified  only  the  words  "carefully  pointed  inside  and 
outside,"  and  that  the  contract  was  to  build  solid  walls  with 
mortar  below  as  well  as  above  ground,  (t) 

Where  a  builder  agrees  to  do  certain  work  in  accordance  with 
plans  and  a  specification,  and  by  the  specification  the  builder  is 
to  allow  for  the  value  of  the  old  materials,  although,  in  an  action 
by  the  builder  against  the  owner,  the  former  alleges  that  he  had 
made  this  allowance  iu  his  estimate,  no  evidence  will  be  received 
that  the  work  was  not  done  according  to  the  plans  and  specifica- 
tion, and  unless  the  builder  can  prove  that  he  had  informed  the 
owner  or  the  architect  of  his  having  allowed  for  the  old  materials 
in  his  estimate,  he  must  deduct  the  value  from  the  amount  of  his 
charge.  («) 


(4)  Prepaeatoey  Work. 

In  au  entire  building  contract,  preparatory  work  such  as  clearing 
away  old  buildings  on  the  site  appears  to  be  impliedly  included. 
There  is  no  English  decision  to  this  effect,  but  the  principle  has 
been  applied  in  New  York.  (?(') 

(s)  See  post,  Chap.  IX.,  under  builder's  ri^Iit  to  payment,  p.  120,  rl  sej. 

(()   Carberry  v.  Farnsworth  (1900),  177  Mass.  398. 

(«)  Ilarvey  v.  Lawrence,  15  L.  T.  N.  S.  571. 

{w)  Shute  V.  Hamillm  (1871),  3  Daly  (N.Y.)  4G2. 
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SECT.  I.— TENDERS. 

(1)  Generai-ly. 

A  L.VRGE  narnbcr  of  building  contracts  form  the  subject  of  public 
tender.  Care  should  always  be  taken  not  to  accept  a  tender  abso- 
lutely, but  only  conditionally  on  the  builder  signing  a  contract  iu 
a  preacribcd  fonn,  and  also,  in  some  cases,  finding  sureties,  (h)  to 
be  approved  by  the  cini>loyer,  for  the  due  execution  of  the  work. 

A  tender  made  by  a  contractor,  and  an  acceptance  by  the  cm- Tender  and 
ployer,  constitute  in  law  a  binding  contract  when  the  acceptance  may^consU- 
is  unqualified,  and  no  new  terms  arc  contemplated,  (c)     An  inti-  'uto  »  con- 
mation  in  the  written  acceptance  of  a  tender  that  a  contract  will 
be  afterwards  prei)ared,  does  not  prevent  the  parties  from  becoming 
bound  to  perform  tlic  terms  in  the  tender  and  acceptance  respec- 
tively mentioned,  if,  at  the  time  when  the  documents  were  signed, 
the  {lartics  had  a  contracting  mind,  and  it  was  their  intention 
thereby  to  enter  into  an  agreement,  and  the  preparation  of  the 
contract  was  contemplated  merely  for  tlie  purpose  of  expressing 
the  agreement  already  arrived  at  in  formal  language.  (</) 

(i)  Sm  pott,  p.  25.  (r)  See  poti,  p.  22. 

(<0  LeurU  V.  Bra*i,  L  B.  3  t^  0.  D.  Gti7  ,  aad  »eo  Croi$!ry  v.  May  cork,  L.  R. 

C  2 
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(2)  Form  of  Tender. 

An  offer  is  none  the  less  binding  because  it  is  in  the  form  of  an 
estimate  and  headed  with  the  -word  "  estimate."  So  where  builders 
wi'ote,  in  answer  to  a  letter  inviting  a  tendei',  "Estimate.  Our 
estimate  to  carry  out  the  sundry  alterations  to  the  above  premises 
according  to  drawings  and  specifications  amounts  to  the  sum  of 
£1230,"  and  this  tender  was  accepted,  they  were  held  liable  in 
damages  for  refusing  to  carry  out  the  work,  the  Court  holding 
that  this  was  a  firm  offer,  and  stating  at  the  same  time  that  if 
there  was  a  custom  or  understanding  to  the  effect  that  such  an 
estimate  was  not  an  offer,  that  custom  was  contrary  to  law.  (e) 

Suitable  forms  of  tender  will  be  found  at  pp.  372,  427,  post. 

(3)  Preparation  of  a  Tender. 

The  preparation  of  the  figures  upon  which  to  base  a  tender  by 
the  builder  is  a  matter  to  which  considerable  attention  should  be 
directed,  inasmuch  as  a  mistake  cannot  afterwards  be  rectified,  the 
contract  being  complete  (subject,  in  certain  cases,  to  the  execution 
of  an  agreement)  by  tender  and  acceptance.  In  a  recent  Scotch 
case(/)  the  defender  offered  to  execute  work  for  the  piu'suers  for 
the  lump  sum  of  £859.  His  offer  was  accepted.  He  afterwards 
found  that,  owing  to  an  error  in  calculation  made  by  his  son,  the 
offer  was  £826  less  than  it  should  have  been.  In  an  action  for 
damages  for  breach  of  contract,  the  defender  having  contended 
that  this  mistake  released  him  from  his  contract,  the  Court  held 
that  he  was  not  released — the  mistake  having  arisen  through  no 
fault  of  the  pursuers — and  that  the  pursuers  were  entitled  to 
damages,  (g) 

In  another  case,  (h)  a  tender  for  the  supply  of  granite  to  the 
plaintiffs  contained  the  words,  "weather  and  other  circumstances 
IJermitting."  These  words  were  struck  out  by  the  plaintiffs'  clerk, 
and  the  defendant  was  informed  of  the  fact.  No  reply  having 
been  received  from  him  for  several  days,  the  contract  was  sealed. 
Delays  having  occurred  owing  to  bad  weather,  the  plaintiffs  sued 

18  Eq.  180 ;  Jones  v.  Victoria  Dock,  46  L.  J.  Q.  B.  219 ;  Bolton  v.  Lambert,  41 
C.  D.  295.  See  the  Precedents,  F.  XXVI.,  post,  p.  426,  for  a  form  of  tender  for 
building  leases. 

(e)  Croshaw  v.  Pritchard  (1899),  16  T.  L.  R.  45. 

(/)  Seaton  Brick  Co.  v.  Mitchell  (1900),  U  F.  (5th  ser.)  550. 

(g)  See  also  Swing  v.  Lawson  (1900),  16  T.  L.  li.  140,  following  Smith  v. 
Bughex,  I..  R.  6  Q.  B.'597. 

(h)  Dartford  Guardians  v.  Trickett,  59  L.  T.  754. 
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for  breach  of  contract.     It  was  held  that  they  wore  entitled  to 
recover. 

(4)  Acceptance  of  a  Tender. 

In  LficU  V.  Brass  (t)  the  acceptance  of  a  tender  did  not  contaia 
any  terms  such  as  "  subject  to  signing  a  contract,"  and  it  was  not 
intended  that  the  agreement  should  be  conditional  upon  signing  a 
contract ;  if  it  had  contained  such  terms,  the  tender  would  only 
have  been  a  proposal  for  a  contract,  and  there  would  be  locus 
pctnitenticK  until  a  WTitton  contract  should  be  signed,  (k)  And,  in 
Winn  V.  Bull, (J)  where,  by  a  written  agreement,  the  defendant 
agreed  witli  the  plaintilT  to  take  a  lease  of  a  house  for  a  certain 
term  at  a  certain  rent,  "  subject  to  the  preparation  and  approval  of 
a  formal  contract,"  and  no  other  agreement  was  ever  entered  into 
between  the  parties;  it  was  held  by  Jessel,  M.K.,  tliat  there  was 
no  final  agreement  of  which  specific  performance  could  be  enforced 
against  the  defendant,  and  he  e.xplained  tlie  rule  as  follows  :  "  It 
comes,  therefore,  to  this,  that  wliere  you  have  a  proposal  or  agree- 
ment made  in  writing  expressed  to  be  subject  to  a  formal  contract 
being  prepared,  it  means  what  it  says ;  it  is  subject  to,  and  is 
dependent  upon,  a  formal  contract  being  prepared.  When  it  is 
not  expressly  stated  to  be  subject  to  a  formal  contract,  it  becomes 
a  question  of  constructiou,  whether  the  parties  intended  that  the 
terms  agreed  on  should  merely  bo  put  into  form,  or  whether  they 
should  be  subject  to  a  now  agreement,  the  terms  of  which  are  not 
expressed  in  detail."  (m) 

In  a  later  case,  (n)  where  one  of  the  conditions  was  that  the  of^^Uindcr 
person  tendering  should  undertake  to  execute  a  contract  for  the  iiy  a  local 
due  performance  of  the  works  and  enter  into  a  bond  witli  two  ""    °"  ^' 
responsible  sureties  for  their  due  and  .satisfactory  completion,  the 
plaintiff  tendea'd  for  the  work,  and  the  council,  having  resolved 
that  his  tender  should  be  accepted,  directed  their  clerk  to  write  to 

(0  3  Q.  n.  D.  GC7. 

(4)  Sec  |>cr  Cotton,  LJ.,  Q).,  at  p.  672  in  the  L.  R.  Ounrdiant  of  Kingtton- 
upon-IIuil  V.  Fetch,  10  Ki.  filO;  and  roo  Chinnock  v.  Miirchionos  of  Kly,  4 
I).  J.  &  8.  638,  per  Lonl  Wcstbury ;  Kottitrr  v.  Miller,  '.\  App.  Cns.  1 124,  and 
the  numcroua  camei  there  cited.  Jionnewtll  v.  JenkinM,  8  Cli.  U.  70;  Ihutnj  v. 
Ilorne-l'aune,  4  App.  Cos.  311.  See  Navan  Union  v.  McLaughlin,  4  Ir.  t'.  L. 
B.451. 

(0  L-  R-  7  Ch.  D.  29.  Sec,  however,  Eadie  v.  AddUon.  hi  L.  J.  Ch.  80 ; 
•ml  Rce  Harvey  v.  Barnard't  Inn,  50  L.  J.  Ch.  750;  Wood  v.  Silcock,  50 
L.  T.  251. 

(m)  L.  R.  7  Ch.  D.  at  p.  ."52,  applied  in  C7ar/t  r.  Ruhinton,  51  W.  R.  443,  and 
diacuascd  in  W'atu.n  v.  McAllum,  87  L.  T.  547. 

(n)  Dottoit  V.  Allrinchfim  i'.  D.  C,  C7  J.  1'.  397. 
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the  plaintiff  to  that  effect,  and  to  affix  their  seal  to  the  letter.  It 
was  held  that  the  acceptauce  of  the  tender  did  not  conclude  a 
contract  between  the  parties.  This  decision,  however,  was  partly 
based  on  the  fact  that,  by  the  rublic  Health  Act,  1875,  s.  174,  a 
contract  made  by  an  urban  authority  whereof  the  value  or  amount 
exceeds  £50  must  be  in  writing  and  sealed  with  the  common  seal 
of  that  authority.  Lord  Halsbury,  C,  in  the  course  of  his  judgment, 
pointed  out  that  if  the  members  of  the  council  had  been  individuals 
contracting  on  their  own  account,  the  unqualified  acceptance  of 
the  terms  proposed  would  have  made  a  contract. 

An  advertisement  offering  goods  for  sale  by  tender  does  not 
import  a  promise  to  sell  to  the  person  who  made  the  highest 
tender  or  to  accept  any  tender,  (o)  Of  course,  the  advertisement 
inviting  tenders  for  building  might  contain  words  amounting  to 
such  an  express  offer  as  would  be  made  binding  by  an  unqualified 
acceptance  by  tender.  But  in  advertisements  for  tenders  for 
buildings,  it  is  usual  to  reserve  the  right  of  rejecting  all  tenders 
or  of  accepting  any  tender  without  restriction. 

Where  the  defendant  offered  to  purchase  a  house  upon  certain 
terms,  "  possession  to  be  given  on  or  before  July  25,"  and  the 
plaintiff  agreed  to  the  terms,  and  said  he  would  give  possession  on 
August  1,  it  was  held  there  was  no  acceptance  of  the  defendant's 
offer,  (p) 

A  stipulation  that  the  builder  whose  tender  is  accepted  shall 
be  informed  of  the  fact  within  a  certain  period  from  the  date  of 
lodging  estimates,  and  that  during  that  period  the  builders  making 
tenders  shall  be  bound  to  abide  by  their  estimates,  cannot  be 
enforced  unless  the  day  for  lodging  estimates  is  fixed.  Thus  in 
an  action  for  implement  (for  specific  performance)  of  a  contract 
constituted  by  an  offer  to  execute  certain  mason-work  for  a  certain 
sum,  and  acceptance  thereof  within  eleven  days  of  the  date  of  the 
offer,  the  defender  relied  upon  one  of  a  number  of  "  conditions  of 
tendering  "  agreed  to  by  the  architects  in  Aberdeen  and  the  Master 
ilasons'  Association,  of  which  he  was  a  member.  The  condition 
relied  on  was  "that  architects  shall  within  seven  days  either  from 
date  of  lodging  estimates  (either  by  advertisement  or  otherwise) 
inform   the   contractors   who  have  tendered  for  work  as  to  who 


(o)  Spencer  v.  Ihrding,  L.  R.  5  C.  P.  561.  And  see  as  to  contracts  generally 
liy  advertisement,  Williams  v.  CarK-ardine,  4  B.  &  Ad.  621  ;  Tliatcher  v. 
I'jngland,  3  C.  B.  254;  Harris  v.  Nickerson,  L.  R.  8  Q.  B.  286  ;  Richardson  v. 
Silvester,  L.  \\.  9  Q.  B.  34;  Warlutu  v.  Harrison,  1  E.  &  Yl.  295;  Mainprice  v. 
Westky,  6  B.  &  S.  420 ;   CarliU  v.  Carholic  Smoke  Ball  Co.,  [1893]  1  Q.  B.  256. 

(p)  BontMge  v.  araiif  (1S24),  4  Bing.  653. 
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Ii.i-i  l>t.i.'li  ^UCi'L-3.srul,  auil  tliat  loutiailur^  shall  be  hflil  liouiul  lo 
abide  by  their  estiuiales  for  the  same  time."  No  diite  was  specified 
by  the  pursuer  for  the  lodging  of  estimates.  It  was  held  that, 
whether  or  not  these  conditions  mi'^lit  otherwise  enter  into  the  con- 
tract l>etwi»en  the  pursuer  and  defender,  the  contract  in  question 
had  DO  application  thereto,  being  designed  to  meet  a  state  of  matters 
where  one  definite  date  was  fixed  for  the  lo<lgingof  all  estimates,  (q) 

In  cases  where  the  building  owner  does  undertake  to  accept  the  what  is  tba 
lowest  tender,  the  meaning  of  this  term  may  have  to  be  considered.  "  'owe*'^ 
It  seems  that  a  tender  to  the  etVect  that  "  I  offer  £100  less  than 
any  other  builder  who  makes  you  a  tender"  would  not  be  tlie 
lowest  tender.  In  Smith  Htttoa  Coal  Co.  v.  Haswdl,  etc.,  Co.,  (r) 
the  owner  of  certain  eoal-mines  pniHJse*!  to  receive  sealed  tenders 
from  twti  jiarties  who  were  comp«"ting  for  the  purchase  of  the 
mines,  and  undertook  to  accept  the  "highest  net  money  tender." 
One  of  the  competitors  offered  such  a  sum  as  wnuld  exceed  by 
£J00  the  amount  offered  by  the  other.  It  was  held  that  a  tender 
in  this  form  did  not  answer  the  description  of  "  the  highest  net 
money  tender." 

A  proposal  to  receive  tenders  for  certain  building  materials  Tender  of 
which  were  to  be  sold  (specifying  no  limitation  or  qualification),  il^ou^J** 
and  an  acceptance  (also  specifying  no  limitation  or  ([ualification), 
were  held  to  be  a  coninict  for  the  whole.  Thus,  an  advertisement 
in  the  words  following:  "  Old  Westminster  Bridge.  Offers  will  be 
nreived  for  the  old  Portland  stone,  Bramley  Fall  stone,  etc.," 
followed  by  an  acceptance,  was  construed  as  a  contract  for  the 
whole.  (.«) 

A  person  inviting  tenders  may  revoke  his  invitation  ;  and  the  Withdrewal 
expenses  of  making  a  tender  c:innut  Ik?  n'covered  if  the  invitation  J^ 't^nd'er"*" 
is  withdrawn.  {I) 

A  tender  mav  lie  withdrawn  at  any  time  before  accep-  Withdrawal 
tancc.  (»)  '  °'  '""<*"• 

An  agreement  between  builders  to  the  effect  that  one  of  them  Agreement 
was  to  tender  at  a  low  price,  two  at  higher  prices,  and  that  one  pote. 

(7)  Murray  \.  Rrnnie  and  AnguM  (1897),  34  S.  L.  R.  7W. 

(r)  (1898)  1  Ch.  ■4C.1. 

(»)   Thorn  V.   Tht  '  'rt  0/  Puhlir  nulhlini/;  3»  Beav.  490.     Tlie 

friiience  nhow-i  that,  a  llie  custom  «(  the  trailc,  when  oM  material.')  nf 

a  l>aildinf;  are  offered  lur  ^.ilu  w.thout  reserve  a«  to  quantity,  the  whole  ii  umler- 
•(ocmI  by  vendor  an<l  piircha.«cr  to  lie  inclmled  in  the  ofTer  to  sell,  and  the  who'u 
ii  nndentood  In  like  manner  to  l>o  lnclude<l  in  the  ten<lcr  to  piircho-sc.  Jh..  49C. 
8td  qumrt. 

(I)  See  FTtirrU  v.  Sirkerton,  L  R.  8  Q.  B.  2W.  t'ljrrn. 

(«)  Roullnigf  r.  dmnl  n«-.»8  .  4  Hin'j.  CVJ. 
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was  not  to  tender  at  all,  was  held  to  be  valid  and  enforceable 
inter  se.  (w) 

(5)  Effect  of  Acceptance  of  Tender. 

Offer  to  When  tenders  are  advertised  for  to  supply  goods  or  for  the  per- 

supply  formance  of  work,  and  a  tender  offering  to  supply  the  goods,  or  do 

quantities  .  .  "  rr  j  o  > 

"a3  re-  the  work,  in  such  quantities  and  iit  such  times  as  might  be  ordered, 

quired."         jg  accepted,  there  is  a  sufficient  consideration   for  the  promise, 

although  there  is  no  binding  contract  on  the  part  of  the  person 

accepting  the  tender  to  order  anything ;  and  the  tenderer  is  bound 

to  supply  the  goods  or  perform  the  work  upon  any  order  being 

given,  (x) 

In  cases  where  tenders  are  invited  for  the  supply  of  building 
or  other  materials,  the  persons  inviting  tenders  do  not  always 
know  how  much  will  be  required.  In  the  Attorney-General  v. 
Stewards  &  Co.  (y)  the  Admiralty  had  invited  tenders  for  the  supply 
of  cap  and  roach  stone,  lying  in  rough  stacks  in  certain  quan-ies, 
"  in  such  quantities  and  at  such  times  as  may  be  required  by 
the  Admiralty."  The  defendants  had  intimated  that  they  could 
supply  2,000,000  tons,  but  in  the  acceptance  of  the  tender  by 
the  Admiralty  there  was  no  undertaking  to  accept  2,000,000 
tons.  It  was  held  that  the  Admiralty  were  under  no  contractual 
obligation  to  take  2,000,000  tons  of  stone,  but  only  such  stone 
as  they  might  from  time  to  time  require.  A  tender  to  supply 
goods  at  certain  prices  during  twelve  months  is  a  continuing  offer, 
which,  if  accepted  by  ordering  goods  under  it,  becomes  a  binding 
contract  to  supply  those  goods,  although  the  party  accepting  the 
tender  is  under  no  obligation  to  order  goods  (z). 

(6)  Fraud  ix  making  or  inviting  Tender. 

Where  contractors  obtain  the  acceptance  of  their  tender  by 
offering  a  bribe  or  commission  to  the  employer's  architect  or  other 
agent,  the  employer  can  either  have  the  contract  set  aside,  or,  if 
he  has  allowed  the  contract  to  go  on,  he  may  besides  recovering 
the  bribe  from  the  architect  recover  damages  from  the  contractor 
who  has  paid  the  bribe.  («)     Where  the  party  inviting  tenders  is 

(w)  Jones  V.  North  (1875),  L.  R.  19  Eq.  42(5. 

(x)  a.  N.  Ry.  Co.  V.  Witham,  L.  R.  9  C.  P.  16.     See  also  the  Australian  case 
of  Colonial  Ammunition  Co.  v.  Beid  (1900),  21  N.  S.  W.  Rep.  338. 
(y)  (1901)  18  T.  L.  R.  130. 
(2)  Beg.  V.  Bemers  (1900),  A.  C.  103. 
(a)  Sal/ord  {Mayor  of)  v.  Lever  (1891),  1  Q.  B.  168. 
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guilty  of  misroprescutation,  whicli  U  material  aiul  inJuced  the 
tender,  the  party  invitiug  the  tender  is  liable,  so  long  as  the 
contract  remains  unperformed,  to  an  action  for  its  rescission  (/*). 
If  the  misrepresentation  is  fraudulent  be  is  liable  to  an  action  for 
damages  fi>r  deceit. 

(7)  Architect  procl'rixg  Tenders. 

If  tlio  architect  has  jirocured  tenders  in  accordance  witli  tlic 
instructions  of  ids  employer,  it  is  customary  to  allow  1dm  un 
additional  half  per  cent,  on  the  estimated  cost  of  the  building.  (>) 

(8)  Sale  bv  Al'ctiux. 

An  advertisement  of  a  sale  by  auction  does  not  constitute  a  Building  land 
contract,   with   a   person   attending   the   sale,    that  all   the  lots  ^'j"'*^'^^ ° 
adverti.s«>d  should  be  put  up  for  sale.  (</)     But  an  advertisement  of  by  auction, 
of  a  sale,  knowingly  made  without  any  p<jwer  or   intention  of 
carrj'ing  it  out,  may  be  ground  for  an  action  for  fraudulent  mis- 
representation at  the  suit  of  a  pei-son  who  acts  ui)on  it,  and  incurs 
expense  in  insjH'cting  and  valuing  tlie  property,  (c) 

He  who  purchases  an  estate  by  auction  should  exerci.se  consider- 
able can",  for  tiie  moment  the  property  is  knocked  down  to  the 
purchaser  there  is  a  contract.  (/) 

SECT.  II.-SURETIES  TO  BUILDING  CONTRACTS. (<?) 

Where  building  contracts  are  for  the  erection  of  e.xtonsive  works, 
it  is  usual  to  obtain  security  for  the  proja-r  performance  of  tlio 
work,  and  it  will  be  convenient  here  to  refer  shortly  to  such 
arrangements. 

(1)  CosDiTios  precedent  TO  E-mployer's  Liabilitv. 

If  the  builder  is  to  give  security  for  the  due  j>erformance  of  Ids 
contract,  the  giving  of  the  security  is  a  condition  precedent  to  any 

(fc)   Ormei  v.  ntadrll  (18C1),  30  L.  .1.  Cli.  1. 

(ej  Sche<lulc,  K.  I.  B.  A.  (reviwd,  1898).  r.  '». 

(df)   //orrM  V.  Sickrrton,  L.  U.  8  Q.  H.  'l%i\. 

(e)  llirhitrtlMn  v.  Si/vnter,  L.  H.  'J  Q.  B.  ."M.  Krand  must,  however,  lie 
proTed.  Drrrif  v.  PeeJc,  14  A.  C.  3.37;  /,«  Lirvre  v.  OouiJ,  [Ih;».31  1  Q.  It.  VJl. 
See  Warlow  v.  Ihrriton.  E.  &  E.  295;  Mainprice  v.  Wallei/,  6  B.  .V  S.  4'.'<). 
A»  to  advertised  sale  "  wittioiit  rcser\'e,"  »co  tlie  Sale  of  Land  l)y  Auction  Act, 
1867,  30  &  31  Vict  c.  48,  r.  5. 

(/)    Tamplin  v.  Jama,  15  Ch.  D.  215. 

{g)  Sec,  generally,  Thr  Imw  of  Principul  and  Surtli/,  liv  S.  A.  T.  Rowlatt 
(1899)  ;  /wir  of  Huarantni,  by  H.  A.  De  Colv.ir  ^3rd  Q<\.  ,  (1897). 
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lialiility  on  tlie  part  ol'  the  emijloyer  uijoii  the  contract,  uuluss 
tlie  condition  has  Ijeen  waived  by  the  buihler  l)eing  required  to 
proceed  with  the  work,  or  the  work  liaving  been  executed  without 
security.  (Ii) 


How  surety 
will  be 
discharged, 
generally. 


Discharge  of 
surety  on 
"  comple- 
tion" of 
the  work. 


(2)  Discharge  of  Surety. 

A  surety  is  discharged  from  liability  if  a  new  agreement  with 
tlie  builder,  in  variation  of  the  original  contract,  is  made,  which  is 
equivalent  to  a  discliarge  of  that  contract,  and  a  substitution  of  a 
new  contract  in  its  place ;  and  he  is  not  affected  with  any  liability 
in  respect  of  the  substituted  contract,  unless,  witli  full  knowledge 
of  all  the  circumstances,  he  consent  to  continue  surety  under  it.  (/) 

Where  a  bond  had  been  given  by  a  surety  for  the  performance 
of  the  "  promises  and  agreements  "  in  a  contract  for  works  "  whicli 
on  the  part  of  the  contractor  were  or  ought  to  lie  performed, 
according  to  the  true  intent  and  meaning  of  the  contract,"  and  the 
employer  advanced  to  the  contractor  the  retention  money  provided 
ft  ir  by  the  contract,  the  surety  was  held  discharged,  (k) 

The  appointment  of  a  new  architect  may  operate  to  discharge 
a  surety.  In  Stiff  v.  Eastbourne  Local  Board  [l)  a  surety  who 
guaranteed  the  execution  of  a  contract  to  the  satisfaction  of  the 
surveyor  of  the  defendant  board  was  relieved  by  the  non-disclosure 
to  him  of  the  fact  that  the  board  had  arranged  with  the  Duke 
of  Devonshire  that  the  Duke's  surveyor  should  have  joint  control 
of  the  work. 

As  completion  of  the  work  to  be  performed  under  the  contract 
usually  discharges  a  surety,  it  may  be  necessary  to  consider  what 
constitutes  completion. 

In  Lewis  V.  Hoare,  (m)  money  was  advanced  on  a  guarantee  to 

(A)  Boherts  v.  Brett,  G  C.  B.  N.  S.  635;  11  H.  L.  C.  337;  Einqston  v. 
Preston,  Addison  on  Contracts,  10t!i  eil.  (190.'5),  p.  81G.  See  Andrews  v. 
Lawrence,  19  C.  B.  N.  S.  768,  as  to  becoming  security  for  payment  according 
to  building  contract.  As  to  contribution  between  co-sureties,  see  Steel  v.  Dixon, 
L.  K.  17  Ch.  D.  825;  Elhsmere  Brewery  Co.  v.  Cooper  (1896),  1  Q.  B.  75,  ;w<. 
See  the  Precedents,  F.  XV.,  post,  p.  400,  for  a  form  of  a  Bond. 

((■)  Whitcher  v.  Hall,  5  B.  &  C.  269  ;  Bees  v.  Berrinyton,  2  Ves.  Jun.  540; 
See  per  Cur.  in  Petty  v.  Cuoke,  L.  R.  6  Q.  B.  794;  B.  v.  Herron  and  Another 
(1903),  2  Ir.  Pi.  474.  As  to  co-sureties,  see  Ward  v.  National  Bank  of  New 
Zealand,  L.  R.  8  App.  Cas.  755 ;  and  as  to  deatli  of  one  co-surety,  see 
Beckett  V.  Addyman,  L.  \X.  9  Q.  B.  D.  783. 

ijc)   Caloert  v.  London  Dock  Co.,  2  Keen,  638. 

(0  (1868)  19  L.  T.  408  ;  see  also  B.  v.  Herron  and  Another  (1903),  2  Ir.  R. 
474. 

!m)  (1881)  44  L.  T.  66. 
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lie  r(>|>aiii  oji  the  i-iiii)]iK>(ion  of  six  houses  in  ncooiilaiicc  with  n 
coDtract.  t)iic  of  the  terms  of  thut  ciintniot  was  tliat  the  houses 
wens  to  Ihj  huilt  to  tlie  siitisfaeti-jn  of  n  surveyor,  and  jiayinent 
niadcou  \m  certificate.  Tlie  houses  were  in  fact  comjiletetl,  tlioufth 
no  certificate  of  conipK'tion  had  licen  obtained.  It  was  held  that 
"  completion"  in  llie  guarantee  meant  conijiletion  in  fact,  and  that 
they  were  none  the  less  complete  in  spite  of  the  withholding  of 
the  certificate. 

If  the  employer  does  any  act  ijijurious   to  the  surety,  or  in- NVhen  posi- 
consistent  with  the  right  of  tlie  latter,  or  if  lie  omits  to  do  any  j'l'J^red  b"v"  '* 
act  which  his  duty  enjoins  him  to  do,  and  the  omission  jirove  employer. 
injurious   to  tlie  surety,  the   latter  may  lie  discharged ;  (;;)  thus, 
where  hy  the  contract  between  the  builder  and  the  employer  the 
latter  agrc<«d  to  insure  the  work  from   fire  during  its  progress, 
which  he  failed  to  do,  anil  the  work  was  liuriutl,  and  the  completion 
of  it  was  thereby  prevented,  the  surety  was  held  discharged,  (u) 
So,  where  instalments  of  the  price  wei-e  jiaid  liefore  the  work  was 
done  for   which   they   were   due,  the   sun'ty   was    di.scharged.  (j') 
And  where  the  defendant  executc«l  a  liond  of  guarantee  fur  advances 
to  be  made  to  a  third  party,  upm  the  faith  that  no  advances  were 
to  be  made  lieyond  the  limit  of  the  guarantee,  he  was  held  dis- 
charged by  advances  Ijciiig  matle  to  a  greater  amount.  (</) 

But  a  surety  for  a  contractor  is  not  di.scharged  from  liability,  Fr»ud.  or 
although  his  jHwition  has  been  altereil  by  the  comluct  of  the  ""'^j^'i^"' 
employer,  where  that  conduct  has  lieen  caused  by  a  fi-audulent  act 
or  omission  of  the  contractor,  against  which  the  surety  has,  by  the 
contract  of  suretyship,  guaranteed  the  employer,  (r)  Thus,  where 
the  sureties  contractetl  with  the  employers  that  the  contractors 
would  "  well  and  truly  "  execute  the  works,  and  the  contract  gave 
the  employers  a  right  of  superintending  the  works,  through  their 
engineer,  and  jirovided  for  the  retention  of  a  certain  ]H>rcentage  of 
the  contract  price  until  a  final  certificate  should  Ije  given  by  such 
engineer  six  months  after  his  certificate  of  completion  of  the  works, 
and  jiortions  of  the  work  were  defectively  done  and  fraudulently 
concealeil,  the  final  certificate  was  given  and  the  retention  money 
paid,  and  in  an  action  against  the  sureties  it  was  found  that  the 
certificate   was  obtained    by   fraud,  but   also  that   then*  was   an 

(*)  Story •»  Kq.  Jur.  (1«8<'.  ,    hoc.  32.');     »'«//»  v.  ShuUlrtrorth.  .".  H.  \   X 
2»5;  and  wc  Black  v.  <itl.,man  Hank,  10  W.  R  H71,  I'.  C. 
(o)    Walt*  T.  ,S/tullleworlh.  »u//r.i. 

Q>)  General  S(nim  Sai-ujntion  v.  ndl,  C  C.  B.  X.  S.  550. 
Xl)    Gordon  V.  Knr,  H  K.  II.  !•)»;.'.. 
Ir)  Kii,g»lon-Hp.,nJMl   Mayor  of    v.  Harding,  [IMW]  2  Q.  I!.  404. 
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Sureties  not 
discharged 
by  final 
certificate. 


Creditor 
giving  time. 


Judgment 
against  prin- 
cipal not 
binding  on 

surety. 


Kights  of 
surety  where 
contractor 
becomes 
lunatic. 


omission  on  the  part  of  the  employers  to  properly  superintend  the 
work  which  led  to  the  scamping  of  it;  the  sureties  were  held 
liable  on  the  ground  that  the  mere  non-superintendence  was  not 
a  dereliction  of  any  duty  owed  by  the  employers  to  the  sureties, 
and  therefore  did  not  relieve  them.  Nor  were  they  discharged  by 
the  fact  that  the  engineer  had  given  his  final  certificate  although 
the  work  was  not  properly  done,  or  that  the  retention  money  had 
been  paid  thereon,  as  the  mere  giving  of  the  certificate  was  not 
shown  to  have  altered  the  position  of  the  sureties  for  the  worse, 
and  both  that  and  the  payment  of  the  retention  money  were  pro- 
cured by  a  dishonest  execution  of  the  work,  against  which  the 
sureties  had  guaranteed  the  employers,  (s) 

The  true  doctrine  on  this  subject  is  this  :  mere  omission  on  the 
part  of  the  employer,  or  mere  passive  acquiescence  in  acts  which 
are  improper  on  the  part  of  the  builder,  will  not  release  the  surety ; 
but,  if  there  be  an  omission  to  do  some  act  which  the  employer 
has  contracted  with  the  surety  to  do,  or  to  preserve  some  security 
to  the  benefit  of  which  the  surety  is  entitled,  the  case  is 
different,  (t) 

Again,  if  the  creditor  entei's  into  a  binding  contract  with  the 
principal  to  give  him  time  for  the  performance  of  his  contract, 
without  the  assent  of  the  sureties,  and  without  reserving  his 
remedy  against  the  sureties,  such  giving  of  time  discharges  the 
sureties  (unless  the  sureties  have  agreed  that  they  shall  not  be 
released  from  their  liability  by  reason  of  time  being  given  to  the 
debtor).  ((*)  But  to  produce  this  result,  two  things  are  necessary. 
There  must  be  a  binding  contract  to  give  time,  capable  of  being 
enforced ;  and  the  contract  must  be  with  the  principal,  (iv) 

In  the  absence  of  special  agreement,  a  judgment  or  an  award 
against  a  principal  is  not  binding  on  the  surety,  and  is  not  evidence 
against  him  in  an  action  against  him  by  the  credito]',  but  the 
surety  is  entitled  to  have  the  liability  proved  as  against  him  in 
the  same  way  as  against  the  principal,  (x) 

Where  a  contractor,  who  had  partially  completed  his  contract, 
became  of  unsound  mind,  the  surety  was  called  upon  to  complete 

(s)  lb. 

(0  M'Taggart  v.  Watson,  3  C.  &  F.  525;  Dawson  v.  Lawes,  Kay,  280; 
Durham  {Mayor  of)  v.  Fowler,  22  Q.  B.  D.  394 ;  Taylor  v.  Bank  of  New 
South  Wales,  11  A.  C.  596;  Pearl  v.  Deacon,  24  Beav.  186. 

{u)  Greenwood  v.  Francis  (1899),  1  Q.  B.  312. 

(w)  Samuell  v.  Howarth,  3  Mer.  272;  Frazer  v.  Jordan,  8  E.  &  B.  303; 
Clarke  v.  Birley,  41  C.  D.  422 ;  Bolton  v.  Buckenham,  [1891]  1  Q.  B.  278  ; 
Bolton  V.  Salmon,  [1891]  2  Ch.  48. 

(x)  Ex  parte  Youny,  In  re  Kitchen,  L.  R.  17  Ch.  D.  668. 
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the  work.  In  an  aciii)n  br<>ur;lit  by  liim  against  tlie  coniniittcc  of 
the  lunatic  for  work  and  niaterial-s,  it  was  held  in  the  Iri.sh  Court 
of  Appeal  that  the  contract  was  not  terminated  by  tlie  lunacy  of 
the  contractor,  and  that  the  .surety  was  entitled  to  recover  the 
cost  of  completing  the  contract  from  the  committee,  (j/) 

(3)  LUBILITY   OF   Co-S0KETIF,3. 

Where  there  are  co-sureties,  and  the  same  default  of  the 
principal  renders  them  all  responsible,  all  are  to  contribute,  and 
all  should  contribute  equally  if  each  is  surety  to  an  e([ual  amount, 
and  if  not  equally,  then  pnntortionately  to  the  amount  for  which 
each  is  surety.  (;) 

(4)  CONTIKUIXO   GUABANTV. 

A  continuing  gimranty  under  seal,  where  the  consideration  is 
given  once  for  all,  i.s  not  dcterminetl  by  the  death  of  the  guarantor, 
nor  by  the  fact  that  his  death  has  come  to  the  knowledge  of  the 
person  to  whom  the  guaranty  is  given.  Such  a  guaranty  cannot 
be  detcnnined  by  the  guarantor  or  his  executors  upon  notice, 
unless  there  \>e  an  express  stipulation  to  that  effect,  (a) 

(5)  SfRETiES  IN  Contracts  \nTii  Local  Authoritie-s. 

The  question  of  sureties  Ls  of  particular  importance  where  con- 
tracts are  entered  into  between  builders  and  local  authorities. 
Thus  urban  sanitarj-  authorities  are  directed  to  require  and  take 
sufBcient  security  for  the  due  perfonnance  of  any  contract  into 
which  they  rnter  to  the  value  or  amount  of  £100  or  upward.s.  (/;). 
Again,  in  a  contract  with  guardians  of  the  poor,  a  builder  mat/  be 
required  to  find  .security,  (c)  Cases  may  arise  in  which  it  may  be 
expedient  for  a  builder  to  have  security  for  the  payment  of  the 
contract  price. 

(y)   Triry  v.  i[cCah<  (IWS),  32  L.  R.  ([r.l  21. 

(f)  Ellamere  Breicenj  Co.  r.  Cooprr  (1896),  I  Q.  IJ.  75;  and  dec  Stfd  y. 
Dixon,  L.  H.  17  Cli.  D.  82.5  ;  »co  further  a«  to  co-sureties,  Fitzgerald  t. 
WOowan  (1808),  2  Ir.  1  ;  r<  <ler,nu  19«)3,  I  Ir.  It.  17.3. 

(a)  Crace,  In  re  ;  Ualfour  v.  frac"  (1902).  1  Ch.  733. 

(6)  Public  Health  Act,  187.5,  ».  174  (4).  Having  repard  to  tho  case  of 
Brituh  Instilatfl  Wirt  Co.  v.  I'retcot  U.D.C.  (1895),  2  Q.  B.  463  (which 
relmted  to  penalties),  this  provisinn  may  be  regarded  as  mandatory. 

(e)  General  Poor  Law  (.irdcr,  1847. 
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writing. 


SECT.  I.— GENERAL  OBSERVATIONS  ON  BUILDING  CONTRACTS. 

(1)  Form  of  Coxtr.vct. 

A  CON'TEACT  to  build  a  house,  or  the  like,  and  to  provide  materials 
for  the  purpose,  need  not,  it  seems,  be  in  writing,  unless  it  is  not 
to  be  performed  witliin  a  year.  Such  a  contract  is  clearly  not  a 
contract  relating  to  land  or  for  the  sale  of  goods  witliin  the  pro- 
visions of  the  Statute  of  Frauds,  (a)  nor  the  Sale  of  Goods  Act, 
1898,  sect.  4  ;  (&)  a  contract  to  build  a  house,  or  the  like,  not  being 
in  law  a  contract  for  the  sale  of  goods,  even  as  regards  the 
materials,  but  being  an  entire  contract  for  work  and  materials,  (r.) 

(a)  29  Car.  2,  c.  3,  s.  4.  (t)  56  &  57  Vict.  c.  71. 

(c)  See  Lee  v.  Griffin,  1  B.  &  S.  272 ;  Clay  v.  Yates,  1  H.  &  N.  7X  As  to  a 
building  contract  not  constituting  a  partnership,  see  Keily  v.  Scotto,  49  L.  J.  Ch. 
383,  and  post,  p.  133. 
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Wliilo  a  buildiu;^  coulnicl  need  uot  be  iu  wiiiiuj,',  iiiasiuucli  as  the 
biiilJor  lia«  no  rij;ht  in  tlie  lan(l,(</)  a  contract  for  tlie  sale  i>f  tlio 
"  buiblin;^  materials "  of  a  liouse — with  a  contiitiou  lluit  all 
materials  aiv  to  be  taken  down  and  cleui\'d  off  the  ground  w  ithin 
two  niontliH,  "aftiT  which  date  any  materials  then  not  cluaivd  will 
l»o  dwmeil  a  trespass  and  l»econie  I'orteileil,  ami  the  purchaser's 
rijjht  of  access  shall  absolutely  coise  " — is  a  conti-act  for  the  sale 
of  an  interest  in  land  within  sect  4  of  the  Statute  of  Frauds,  (c) 

Circumstances  in  the  conduct  of  two  iwrlies  may  esUiblish  a  signature  o( 
bioding  cuutract  between  them,  although  the  agreement,  reduced  ^™JJ  '^°"" 
into  writing,  as  a  draft,  has  not  be«'n  formally  executed  by  either. 
In  such  a  case  the  word  "  aj»iiroved,"  written  by  one  of  the  parlies 
at  the  end  of  the  draft  agreement,  must  be  t&ken  as  au  approval 
of  the  substance  of  the  draft,  and  not,  as  in  the  case  of  a  con- 
veyancer's or  solicitor's  draft,  an  approval  of  the  mere  form,  (y") 
Hut  where  parties  entered  into  a  preliminary  building  agreement, 
intending  to  execute  a  more  complete  and  formal  contract.  Bacon, 
V.C,  refusetl  either  to  decree  sjieciHc  performance  of  the  agree- 
ment or  to  give  damages  for  its  breach ;  (</)  and  iu  another  case  (li) 
the  Court  refuse<l  sj>ecific  performance  of  au  agi-eement  "  subject 
to  a  contract  to  l«e  settled,"  or  "  subject  to  a  proj)er  couti-act." 

A  mere  assent  to  the  terms  to  be  stated  iu  a  proposed  contract  .Acting  on 
would  not  l>e  binding,  but  acting  upon  those  terms  may  Imj  sufli-  {f^o^gj 
cient  to  show  the  adoption  of  the  writing,  and  to  constitute  it  a  contract. 
valid  contract.     The  onus,  however,  of  showing  that  loth  parties 
have  acted  on  the  terms  of  au  agreement  which  has  not  been,  in 
due  form,  executed  by  either,  lies  ujion  the  party  who  rests  his 
case  on  that  circumstance,  (i) 

In  practice,  however,  the  contract  is  always  in  writing,  and  its 
l«nus  will  dei»end  upon  tlic  extent  of  the  works  to  \>c  executed. 
It  is  unfortunately  the  case  that  building  agi-eemcnts  arc  frequently 
pT'iKired  by  persons  who  have  not  sufficient  knowledge  of  the  law 
lining  upon  the  various  clauses  required,  and  of  the  dangers  to 

(rf)  Kfw  Rivrr  Company  v.  Midland  RaUicay  (1877),  3C  L.  T.  N.  S.  h2a,  per 
IJrarawclI,  L.J.,  at  p.  i,iO. 

(e)  Lavtry  v.  /'urv//,  39  Cb.  D.  508. 

(JTj  IlTT'f/dfn  V.  Melropolilan  1/y.  Co.,  I..  K.  "2  Ap.  Co.  COG.  Sec,  however, 
AW.«  V.  Addi-'oti,  !>2  I..  .J.  Ch.  80.  See  Hi«/i  v.  Hull,  L.  «,  7  Ch.  D.  29,  ante, 
p.  21,  «ni|  Hariry  v.  Ilarnard't  //.«,  60  L.  J.  Cli.  7oO. 

(^)  Wovl  V.  Hitci^k,  50  L.  T.  251.  But  where  tho  work  is  clearly  defined, 
noe  poll,  Chap.  XVI.,  as  to  upecilic  jwrformancc.  As  to  remedy  in  case  of 
I  ,;  l-ike,  SCO  rarpl  v.  MarAall,  L.  It.  28  Ch.  I>.  2.'),'>. 

'I     Harvey  t.  {'rinrijiat  and  Arv:ient$  of  Barnard' t  Inn,  $upra. 
i';   Per  Lord  Blarklmm  in   Urngdfn  T.  .Vrlropjlit-in   By.  Co.,  L.  It.  2  A.  C. 
6<«,  mpra.    See  Pruton  t.  Licic,  L.  R.  27  Ch.  I).  497. 
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which  their  clients  may  be  exposed.  It  will  not  l>e  necessary 
here  to  refer  to  the  clauses  which  a  building  contract  should 
contain,  or  to  point  out  what  forms  should  be  avoided,  as  these 
matters  will  be  dealt  with  in  the  following  chapters.  Great  care 
should  be  taken  not  to  adopt  a  loosely-drawn  or  ill-considered 
form  of  contract.  In  particular,  it  often  happens  that  a  so-called 
"usual  form"  contains  clauses  as  to  extras  which  leaves  the 
employer  open  to  endless  expense  and  trouble. 

(2)  Special  and  General  Conditions. 

Contracts  for  extensive  works  frequently  comprise  the  following 
documents  :  A,  the  agreement ;  B,  the  general  Ijuilding  conditions ; 
C,  the  specifications;  and  D,  the  schedule  of  prices.     A  form  of 
such  contract  will  be  found  at  p.  391,  post.     Care  should  be  taken 
that   the   agreement  and   the  general  conditions  do  not  contain 
contradictory  or  ambiguous  clauses. 
Inconsistency      lu  a  Canadian  case  (k)  a  contract  for  the  construction  of  a  public 
between         work  contained  the  following  clause  :  "  In  case  the  works  are  not 
special  Carried  on  with  such  expedition  and  with  such  materials  and  work- 

conditions,  manship  as  the  architect  or  clerk  of  the  works  may  deem  proper, 
the  architect  shall  be  at  liberty  to  give  the  contractors  ten  days' 
notice  in  writing  to  supply  such  additional  force  or  material  as  in 
the  opinion  of  the  said  architect  is  necessary,  and  if  the  contractors 
fail  to  supply  the  same,  it  shall  then  be  lawful  for  the  said  architect 
to  dismiss  the  said  contractors  and  to  employ  other  persons  to 
finish  the  work."  The  contract  also  provided  that  "  the  general 
conditions  are  made  part  of  this  contract  (except  so  far  as  incon- 
sistent herewith),  in  which  case  the  terms  of  this  contract  shall 
govern."  The  first  clause  in  the  "general  conditions"  was  as 
follows :  "  In  case  the  works,  from  the  want  of  sufficient  or  proper 
woikmen  or  materials,  are  not  proceeding  with  all  the  necessary 
despatch,  then  the  architect  may  give  ten  days'  notice  to  do  what  is 
necessary,  and  upon  the  contractor's  failure  to  do  so,  the  architect 
shall  have  the  power  at  his  discretion,  with  the  consent  in  writing 
of  the  Court  House  Committee  (or  Commission,  as  the  case  may 
be),  without  process  or  suit  at  law,  to  take  the  work  or  any  part 
thereof  mentioned  in  such  notice  out  of  the  hands  of  the  con- 
tractor." It  was  held  by  the  majority  of  the  Court  that  this  last 
clause  was  inconsistent  with  the  clause  in  the  contract,  and  that 
the  latter  must  govern.  The  architect  therefore  had  power  tg 
(A)  Neelon  v.  Toronto  {City)  (1895),  25  Can.  S.  0.  Bep.  579, 
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dismiss  the  coutractor  without   tho  consent   in   writing  of  tho 
committee.  (/) 

(3)  Pakol  Evidence  when  Costilvcts  are  in  Writing. 

"  By  tho  general  rules  of  tlie  cnnnnon  law,  if  there  l>e  a  contract  Common  law 
whicli  has  been  reduced  into  writing,  verbal  evidence  is  not  allowed  "'^  ""• 
to  be  given  of  what  passes  between  tho  parties,  either  before  the 
written  instrument  was  made  or  du'ing  the  time  that  it  was  in  a 
state  of  pn-piiration,  so  as  to  add  to  or  subtract  from,  or  iu  any 
manner  to  vary  or  qualify  tho  written  contract."  (wi) 

Pand   evidence  may,  however,  lie  admissible  to  show  that  a  When  parol 
signed  document  purfwrting  to  \tc  an  agreement  is  not  a  contract  ^  admitted. 
at  all,  no  contract  having  in  fact  been  concluded  between  tho 
parties ;  (n)  or  to  show  that  a  contract  is  subject  to  a  condition 
which  suspends  its  operation,  (o) 

Again,  extrinsic  evidence  is  admissible  to  show  that  the  parties  Custom  or 
to  the  written  agreement  have  contracted  upon  a  common  basis  of  ^^  ' 
usage  or  custom  applicable  to  the  building  trade;  or  evidence  of 
usage  b  also  admissible  to  show  that  words  or  plirases  have  a 
sjieeial  meaning  in  tho  building  trade,  whether  such  words  are 
words  having  a  purely  local  or  a  tecl)nical  meaning.  The  evidence 
of  usage  will  not  be  excludetl  because  the  words  are  in  their 
ordinary  meaning  unambiguous;  the  principle  is,  that  words, 
perfectly  unambiguous  in  their  ordinary  meaning,  may  be  used  by 
the  contractors  in  a  different  sense  from  that. 

So  a  building  contract,  stipulating  for  "  weekly  accounts  "  of  tho  lUuglrative 
work  done,  was  constnietl  according  to  tho  usage  of  the  building  '^**"^" 
trade,  and  meant  accounts  of  day  work   only,  and  not  of  tho 
mea-  t,  work.  (/>)     Hut,  though  parol  evidence  of  usage  may 

be  H'  '.■•  to  e.x{ilain  what  is  doubtful,  it  is  not  admissible  to 

contradict  or  varj*  what  is  plain,  (q)    And  where  a  contractor,  by 
an  agreement  in  writing,  agreed  to  win  stones,  "  for  the  puri)0.se8 

(f)  Sec  aliio,  BR  to  inp^nxictc'tit  provinions,  tho  American  cage  of  Morrill  v, 
Whiton  Conftructvu  Cn.  (1904  .  186  Main.  217. 

<m)  Gou  X.  I^rd  Suijeut,  b  U.  &  Ail.,  58,  per  Denman,  C  J.,  at  p.  64. 

(n)  I'allJe  v.  Uomibrook  (1897),  1  Ch.  2b,  following  Furtu$$  v.  Mttk,  27 
L.  J.  Ex.  34. 

(o)  P^m  r.  Camphdl,  6  EI.  *  HI.  370. 

\p)  Mytn  r.  Sari.  .30  I,.  J.  y.  I?.  9. 

(7)  lb.  ;  prr  Cur.  iu  Urnicii  v.  Byrnt,  3  E.  &  B.  716;  Median  v.  May,  13 
M.  &  W.  517.  See  as  to  wHtfi-n  (-"rilracU  and  evidence  of  luiagc,  etc.,  Tayhir 
on  Evidrnrr,  vol.  iu  (Cth  1'  ■.  H  taj. 

A«  to  parol  evidence  of :  .re  by  an  agent  both  for  tho  principal  and 

In  bi«  own  right,  »co  Youvg  v.  k'.Jiu/er,  1 1  Q.  H.  D.  651. 

E.B.C.  D 
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of  bnilding  "  certain  cottages,  parol  evidence  could  not  be  given 
to  explain  the  sense  in  which  the  ■n-ord  "  building  "  was  used.  (?•) 
As  hereafter  stated,  (s)  if  an  agreement  refer  to  a  plan,  parol 
evidence  is  admissible  to  show  the  identity  of  the  plan,  (t) 

A  house  described  as  "  brick-built "  is  understood  to  be  brick- 
built  in  the  ordinary  sense  of  the  words ;  not  composed  externally 
partly  of  brick,  and  partly  of  timber  and  lath  and  plaster ;  (m)  but 
the  description  of  a  house  is  "  substantial  and  convenient "  is 
merely  relative,  and,  where  this  expression  was  used,  a  purchaser 
was  held  to  his  bargain,  although  one  of  the  external  walls  was 
only  half  a  brick  in  thickness,  (x)  Although  that  was  a  case  of 
construction  of  particulars  of  sale,  yet  it  shows  the  danger  of 
meagre  descriptions  in  writing  of  the  work  to  be  executed. 

Upon  an  agreement  to  do  work  at  a  measurement  price,  to  be 
settled  by  a  person  named  in  the  agreement,  the  settlement  of  the 
price  is  a  condition  precedent  by  which  the  parties  are  bound,  and 
not  a  mere  reference  to  an  arbitrator  which  can  be  revoked,  (y) 

When  a  contract  is  made  with  reference  to  certain  anticipated 
cu'cumstances,  and  where,  without  any  default  of  either  party,  it 
becomes  wholly  inapplicable  to,  or  impossible  of  application  to, 
any  such  circumstances,  it  ceases  to  have  any  application;  it 
cannot  be  applied  to  other  circumstances  which  could  not  have 
been  in  the  contemplation  of  the  parties  when  the  contract  was 
made,  (s)  Where  a  contract  was  made  in  the  month  of  June,  for 
the  execution  of  certain  works  for  a  water  company  within  four 
months,  the  company  contracting  to  be  ready  at  all  times  to  give 
possession  of  the  sites,  and,  by  reason  of  the  company's  delay  in 
giving  such  possession,  the  work  was  thrown  into  the  winter 
months,  when  wages  were  higher  and  the  works  were  more  difficult 
to  construct,  it  was  held,  that  a  summer  contract  having,  by 
implication,  been  in  the  contemplation  of  the  parties  when  the 
contract  was  made,  the  contractor  was  entitled  to  a  quantum  meruit, 
or  damages  in  respect  of  the  increased  expenditure  which  he  was 
compelled  to  incur.  («) 

(r)  Charlton  v.  Gibson,  1  C.  &  K.  541.  See  Beawn  Life  and  Fire  Assxirancc 
Co.  V.  Gihh,  1  Moore,  P.  C.  C.  N.  S.  73. 

(s)  See  post,  p.  63,  as  to  plans. 

(<)  Hodges  v.  HnrsfaU,  1  E.  &  My.  116. 

(m)  Powell  V.  Douhhle,  Sug.  29  (14th  ed.). 

(j;)  Johnson  v.  Smart,  2  Giff.  151.     Sea  post,  p.  202. 

(y)  Mills  V.  Bayley,  2  II.  &  C.  36. 

(2)  Jackson  v.  Union  Marine  Insurance  Co.,  L.  E.  8  C.  P.  572.  See  also 
Chandler  v.  Webster  (1904),  1  K.  B.  493,  and  other  cases  citeA  post,  p.  195. 

(a)  Bush  V.  Trustees  of  Town,  etc.,  of  Whitehaven,  52  J.  P.  392  ;  cf.  Dreiv- 
Bear  v.  St.  Pancras  Guard'ans,  Appendix,  p.  681. 
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(4)  Divided  Contiucts. 

Where  a  church  or  other  building  is  to  bo  erected  by  a  committeo 
formed  for  that  puqiosc,  it  is  sometimes  exixniient  to  modify  tho 
contract  so  as  to  divide  a  large  work  into  stages  or  sections,  at 
whicli  tho  committee  may  stop  if  funds  are  not  provided  for  going 
on.  In  that  case  it  is  fair  to  the  contractor  that  the  committeo 
shoiiM  bo  bound  to  say  within  some  reasonable  time  after  tlio 
first  section  is  completed  whetlier  they  require  him  to  go  on. 

(5)  Dirrv  OF  Parties  to  Bcildisg  Contuacts. 

(a)  Duty  indqpendentlij  of  Sptcial  Stipulations. — Wherever  there 
iro  concurrent  obligations  as  between  two  contracting  parlies,  tho 
I>arty  who  seeks  to  recover  against  tlie  other  must  show  that  he 
liiniself  has  always  l)eea  ready  and  willing  to  perform  the 
obligation  resting  upon  him.  {h) 

(h)  Duty  of  the  Builder. — Apart  from  special  provisions  in  tlio 
contract,  a  builder,  who  has  contracted  to  do  certain  work,  i.s 
l>ound  to  enter  upon  his  employment  without  delay ;  to  be  active, 
industrious,  careful,  and  diligent  in  tho  performance  of  tho  work ; 
to  do  it  according  to  orders  given  and  assented  to ;  (c)  to  complete 
it  within  a  reasonable  {Kjriod,  if  no  precise  time  has  been  agreed 
upon  for  its  fulfilment ;  and  to  exercise  a  reasonable  amount  of 
care  and  skill  in  its  execution,  (rf) 

If  a  man  contract  with  another  to  build  him  a  house  for  a  certain 
Bum,  it  will  not  be  sufficient  for  him  to  sliow  that  he  has  put 
together  such  a  quantity  of  brick  and  timber ;  he  must  be  prepared 
to  show  that  ho  has  done  the  stipulated  work  according  to  his 
contract  (<r)  in  a  prf^per  and  workmanlike  manner. 

Building  contracts  usually  contain  a  clause  to  the  effect  that  if  Dutj  to 
any  bad  work  or  defect  shall  be  discovered  within  a  given  time  after  l^^'^^^'^' 
the  completion  of  the  work,  the  builder  must  make  good  all  such  completion. 
bad  work  or  defects.     A  provision  of  this  character  extends  only  to 
V>ad  work  and  defects  which  arise  owing  to  the  builder  scamping 
his  work ;    it  does  not  enable  tho  employer  to  insist   that   tlio 
builder  shall  remedy  defects  which  are  inherent  in  the  design  of 
the  work  umlcrtaken.  (f) 

Where  tho  contract  provides  that  no  final  or  other  certificate  Liability  for 

a)  Forr»l  r.  Arrt^mny,..  R3  L.  T.  .335.  deviations. 

fe)  SlTrrirr  v.  Uorlofk,  7  Mooro,  287. 

(<^  Adliton  on  CntracU  (11)03\  p.  822. 

fe)  Seo  por  Lo  Illniii',  .1.,  in  Ilnsl'-n  v.  nultfr,  7  Knst,  481. 
/)  S«-o  Iloux  T.  C-./'.nm/  (h,<^nmmt  (1901),  18  S.  C.  (Cine  of  Good  IIopc) 
Bep.  143.    Soc  F.  VII.,  CI.  1.3,  x>o,i.  p.  .381. 
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shall  relieve  the  contractor  from  any  fraud  or  wilful  deviation  frona 
his  contract,  but  that  he  shall  remain  liable  for  a  certain  number 
of  years  for  such  acts,  the  employer  cannot  recover  damages  for 
such  deviations  unless  he  prove  something  in  the  nature  of 
deliberate  "  scamping."  (/)  Minor  deviations,  or  deviations 
which  could  have  been  prevented  by  proper  supervision  on  the 
part  of  the  employer  or  his  agents,  will  not  render  the  builder 
liable,  (g) 

Where  the  defendant,  in  building  a  house  for  the  plaintiff,  used 
mortar  which  was  compounded  otherwise  than  in  accordance  with 
the  provisions  of  the  London  Building  Act,  1894,  (Ji)  in  con- 
sequence of  which  the  plaintiff  was  compelled  to  pull  down  and 
rebuild,  it  was  held  that  the  plaintiff  was  entitled  to  recover  all 
the  cost  of  pulling  down  and  rebuilding,  and  damages  for  the  loss 
of  ground  rent,  {i)  This  decision  was  based  on  the  fact  that  the 
plaintiff  had  no  reasonable  opportunity  of  inspecting  and  rejecting 
the  mortar  before  it  was  used. 

An  ordinary  building  contract  imports  an  obligation  to  build 
either  within  the  time  stated  or  within  a  reasonable  time.  Thei-e 
are  certain  other  contracts  upon  which  a  question  may  arise  as  to 
whether  they  import  an  obligation  to  biuld.  Thus  in  Morcll  v. 
Neiu  London  Discount  Comjiany,  (j)  the  plaintiffs  and  defendants 
entered  into  an  agreement  which  contained  a  recital  that  the 
defendants  had  purchased  some  land  and  were  intending  to  build 
a  theatre  thereon,  and  by  which  it  was  agreed  that  the  plaintiffs 
should  contribute  in  a  certain  proportion  towards  the  expenses 
of  building,  and  should  become  managing  directors  of  the  theatre  at 
a  salary  for  a  term  of  years.  A  considerable  sum  having  been 
e.xpended  by  the  defendants  on  the  building  of  the  theatre,  towards 
which  the  plaintiffs  contributed  in  accordance  with  the  agreement, 
the  defendants  went  into  liquidation.  The  plaintiffs  sued  for 
damages  for  breach  of  agreement,  and  in  the  alternative  for  the 
return  of  money  paid  on  a  consideration  which  had  failed.  It  was 
held  that  the  defendants  were  not  bound  to  buUd  the  theatre, 
inasmuch  as  they  had  not  taken  upon  themselves  any  such 
obligation  in  express  terms  and  the  law  would  not  impliedly  place 
them  under  that  obligation. 

(/)  School  Board/or  London  v.  Johnson,  Appendix,  p.  665. 

(9)  lb- 

\h)  See  Byelaws  made  by  the  County  Council  under  s,  16  of  tlie  Met.  ^fjin. 

Act,  1878,  post,  p.  642. 

(i)  Smith  V.  Johnson,  Appendix,  p.  668. 
(j\  18  T.  L.  B.  507. 
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(r)  Duty  of  Employer. — Tliero  may  1k3  an  implied  contract  on 
the  part  of  the  employer,  which  is  not  part  of  or  necessarily 
connected  with  the  contract  in  writing,  to  do  certain  things 
previous  to  the  building  ojienitions ;  and  the  builder  will  be 
entitled  to  recover  damages  from  the  emphiyer,  if  ho  is  prevented 
from  proceeding  with  the  work  owing  to  unreasonable  delay  by 
the  latt^^T  in  doing  such  things,  without  which  the  building  oi>era- 
tions  could  not  proceed,  (k)  The  proper  meiisuro  of  such  damages 
would  be  the  loss  which  the  builder  had  unavoidably  sustained  in 
conse(iuenco  of  such  unreasonable  delay.  (/) 

Where,  for  instjince,  the  building  owner  fails  to  give  the  builder  Failure  to 
poesession  of  the  site  at  the  time  stipulated  in  the  contract,  the  ^jj°  ^J*^^ 
builder  will   be  entitled   to  recover  damages  as   for   breach   of 
contract,  (m) 

(6)  Clause  nEFEiiRiso  Disputes  to  Tire  Architect. 

The  custom  of  appointing  the  architect  of  the  employer  aa  Danger  of 
arbitrator,  which  is  almost  universal,  is  very  dangerous  for  the  *"°  » clause. 
builder,  inasmuch  as  the  questions  which  are  likely  to  arise  for 
arbitnition  are  generally  questions  wliich  the  architect,  in  the 
course  of  his  employment,  has  already  had  to  consider  and  t(j  form 
some  judgment  ui>on ;  but  the  builder  having  agreed  that  the 
architect  shall  be  arbitrator,  c^innot  object  to  him  on  the  grounds 
that  he  might,  under  the  circumstances,  1)C  susi)ected  of  bias 
towards  his  employer,  and  this  is  so,  even  if  under  the  terms  of 
the  submission  he  may  have  to  decide  disputes  involving  the 
question  whether  he  has  himself  acted  with  due  skill  and  com- 
petence in  a^ivising  his  employer  in  respect  of  the  carrying  out  of 
the  contract,  (n) 

It  may  seem  to  be  strange  that  the  law  should  sanction  what  I'arties  to  a 
amounts  to  a  reference  to  the  agent  of  one  party  to  the  contract ;  agreeThat"^ 
but  it  !i  IS  even  Ijeen  decide<l  that  the  jtarlies  to  a  contract  may  agree  "">  dee'"'"" 
t"  ntVr  ill  disputes  to  the  final  decision  of  one  of  such  parties.         bo  binding. 

In  a  Scotch  case,  (o)  it  was  held  that  a  reference  to  one  of  the 

(fc)  Lnumon  r.  ITo/Awy  L.  D.,  M  L.  J.  Q.  B.  302  ;  and  in  conrt  of  firxt 
instance,  11  Q.  B.  U.  229;  Hu>h  v.  TnuUe*,  etc.,  of  WhUthavtn,  hi  J.  P.  .302. 

(0  /*. 

(m)  See  Vrtic-Iirtir  v.  .S/.  Panmu  Gwuilian'.  Appomlix,  p.  CMl. 

(n)  Jjek»on  y.  Itnrry  Ity.  I'o..  [189.3]  1  C'li.  2.38;  Ecktrtley  v.  Mertey  Docki 
and  Ihirbour  Boar.l,  [1H94]  2  Q.  H.  66t  ;  hrt  and  liarker  \.  WiVant,  [1894] 
2  Ch.  478 ;  lif  fhnkin  and  the  Company  of  the  Proprietors  of  I,eedt  Canal, 
9  T.  L  IC  192. 

(..)  Bachan  v.  ilelnUe  (1902),  39  .S.  L.  R.  398. 
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parties  to  a  contract  of  all  disputes  having  relation  to  or  f  rising 
out  of  the  contract  is  legal  and  biudmg  and  must  receive  effect, 
provided  that  the  other  party,  when  agreeing  to  the  reference,  was 
aware  of  the  proposed  arbitrator's  interest,  {p) 

It  has  been  held,  moreover,  that  where  the  certificate  of  the 

architect  is  to  be  conclusive  evidence  of  the  works  having  been 

duly  completed,  the  architect  is  in  the  position  of  an  arbitrator, 

and  is  not  liable  in  an  action  for  negligence  in  giving  certificates 

for  work  done.  (5) 

When  sub-  In  certain  ch'cumstances  the  submission  to  the  architect  as  an 

architect  °will  arbitrator  may  be  revoked  by  the  Court,  as  where  other  matters 

be  revoked,     likely  to  pervert  his  judgment  arise,  or  are  discovered  after  the 

contract  has  been  entered  into. 

Thus  where  there  was  litigation  commenced  by  the  arbitrator 
sho\nng  "  some  warmth  of  feeling  "  between  him  and  one  of  the 
parties  to  a  submission,  although  the  litigation  arose  at  a  period 
long  subsequent  to  the  date  of  the  submission,  and  in  respect  of 
matters  wholly  unconnected  with  it,  the  Court  revoked  the  sub- 
mission, (r)  But  the  mere  fact  that  the  builders,  or  those  claim- 
ing through  them,  bring  an  action  against  the  architect  charging 
him  with  fraud  in  relation  to  the  contract,  does  not  entitle  them 
to  revoke  the  submission,  (s) 

If,  during  the  progress,  or  on  the  completion  of,  the  building 
operations,  the  employer  and  builder  wish  to  submit  any  particular 
disputes  to  arbitration,  they  are  always  free  to  enter  into  an 
agreement  for  this  purpose,  (t) 

(p)  In  that  case  the  arbitration  clause  was  in  tlie  following  form  :  "  In  case  of 
any  dispute  arising  between  the  proprietor  and  the  contractor  having  relation 
to  or  arising  out  of  the  contract  during  the  work  or  after  completion,  whether 
with  reference  to  the  execution  of  any  part  of  the  work  as  to  the  true  intent  and 
meaning  of  these  presents,  or  the  settlement  of  accounts,  or  to  anything  else, 
■whether  executorial  or  non-execntorial,  the  same  shall  be  referred  to  [the  de- 
fendant, naming  him]  architect,  whose  decision  will  bo  final  and  binding  on  all 
parties  without  further  appeal."  The  17th  clause  provided  that,  "  It  is  specially 
conditioned  that  the  architect  shall  not  be  disqualified  by  being  the  em- 
ployer." Citing  a  passage  from  BusseU  on  Arbitration  (8th  ed.),  p.  81,  the  Lord 
President  pointed  out  that  the  decision  of  the  Court  appeared  to  accord  with 
English  law. 

(q)  Chambers  v.  Goldthorpe  (1901),  1  K.  B.  624.     See  p.  84,  post. 

(r)  Baring  Bros.  &  Daulton,  In  re,  61  L.  J.  Q.  B.  704.  As  to  what  will 
constitute  lias  in  the  architect  or  engineer,  see  the  following  Scotch  cases : 
Dickson  T.  Orant,  8  JIacph.  506;  M'Bougall  v.  Laird,  22  R.  71 ;  M'LaugMan 
V.  Morrison  (1900),  8  S.  L.  T.  279. 

(si  Belcher  v.  Buedean  School  Site  and  Buildings,  Ltd.,  85  L.  T.  468,  dis- 
tinguishing Baring  Bros.  &  Doulton,  In  re,  61  L.  J.  Q.  B.  704,  supra.  See 
also  on  this  point  Nuttal  v.  Mayor  of  Manchester,  8  T.  L.  R.  512,  and  Pawley 
V.  Turnlull,  3  Gifl".  70. 

(0  See  form,  post,  p.  472.     See  also  Arbitration  Act,  1889. 
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^Vliere  a  biiiMiiig  contract  containoil  a  clause  tliat  all  disputes  Aw»H  of 
and  dittercucos  were  to  be  referred  to  the  deciaion  of  the  areliitect  u^'htK*^"°' 
appointed  by  the  bailding-owncrs,  and    tho   builders  issued   a  ^sido. 
writ  against  the  architect  for  damages  for  fraud  and  niisrcpresciila- 
tion,  and  a  summons  was  taken  out  by  them  to  revoke  the  sub- 
mission, and  the  architect  declined  to  admit  the  charges  mido 
against  him,  it  was  held  that  an  application  to  revoke  a  sul)- 
missioQ  is   one  to  be  granted  with  great  caution,  and  that  tho 
submission  should  not  be  revoked,  (u) 

Although  a  contract  ])rovides  that  the  architect's  decision  shall  Rcfcrenco 
bo  conclusive  "  on  any  ilifference  concerning  .anything  in  connection  conclusive 
with  tlie  contract,"  yet,  if  the  dispute  is  one  arising  from  a  breach  whoro  breach 
of  an  implied  contract  which  is  not  i>art  of  or  luces-iarili/  connected  contract, 
with  the  contract,  such  decision  will  not  be  binding,  (if) 

A  stipulation   that  "  should  any  dirforcnco  arise  between  the  ll«f«rcnco 

.  ,  ,     ,  .  ,  ,  clauso  whcro 

proi)netor  and   any   of  the   contractors    in   regard   to  tho   true  dispute  arUes 

meaning  of  the  plans,  drawings,  or  si)Ccifications,  or  the  manner*''*''.'''? 

,  .  r     .  ,    ■  .  ,  •  •  1  completion 

in  which  tho  work  is  to  bo  executed,  or  any  matter  arising  there-  of  coutract. 

out  or  connected  therewith,  tho  same  is  hereby  submitted  to  tlio 

determination  of  W.  H.  15."  (the  proprietor's  architect),  "whoso 

decision  shall  bo  final,"  does  not  include  a  dispute  regariUng  the 

a  of    the   measurements  of  the   work,  obtained   by  the 

I  r   for  the  plumber's  work,  after  the  building  had  been 

completed,  (x) 

SFXT.  IL— SUB-CON'TUACTS. 

(1)  Employment  of  StTB-coxinACTOB. 

If  there  is  no  stipulation  agaiast  sub-contracting  in  the  agree- 
ment, the  contractor  may,  in  general,  enter  into  sub-contracts  (y) 
for  the  completion  of  the  work;  but  not  where  the  contract  is 
founded  ui>on  the  jwrsonal  skill  and  taste  of  the  contractor,  (z) 
The  building  contract,  however,  usually  contains  a  clause  to  the 

(«)   BeUhrr  T.  Roedmn  Srhtol  Site  and  Buildingt.  Ltd.,  85  L.  T.  4G9. 

(iri  Li<non  r.  tt'allaiey  L.  B.,  52  U  J.  Q.  B.  302. 

{i\  It-i'tie  T.  M'lcirrr.r,  10  Ct.  of  Scss.  Cis.  1094.  Seo  also  Tough  v.  Dum- 
Uri.j,  .    ■      ■•  (1872).  1 1  Ct.  of  Sow.  Cas.  (.3rd  »or.)  R.  230.     As  to 

<li'iii'  T  within  stipulated  time,  and  reference  claose,  sco 

I.riy  \.  i  ,     .    ;i.  i-i  '  i.  Mi  .S«M.  Caa.,  1134  (^.c). 

(y)  .\  I'  Tm  ■'("  i«ii!f-c.)ntr.ict  will  bo  found  at  p.  .399,  pott. 

<  ■■  ^    «/,  Chip.  XII.,  p.  l.'>7,  and  ca»o  cited  by  Pattcson,  J.,  in  Wmtrcorlh 

\  A.  fc  K.  4.'..     Sv!  alio  Ito'tmn  v.  Df am  nond,  2  II.   &  Ad.  .308;  of. 

i  . Wajjik  Co.  T.  L-i  .t  Co.,  4T  I.    I  r   I,  .3»I     .ri>:jrr  V.  Waiker,  77 

L.  T.  llW;  PotkUr,  Loniye,  No.  421. 
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effect  that  the  builder  shall  not,  unless  with  the  written  consent 
of  the  employer,  employ  a  sub-contractor  for  the  execution  of  the 
works,  or  any  part  thereof;  but  shall  personally  superintend  the 
same,  (a) 

Sub-contractors  should  be  careful  to  see  that  the  builder  who 
employs  them  has  obtained  the  necessary  consent ;  but  the  sub- 
contract may  provide,  in  effect,  that  the  builder  must  obtain  the 
consent. 

It  was  held  in  a  Canadian  case  (b)  that  where  a  contract  with 
a  municipal  corporation  provided  that  it  should  not  be  sub-let 
without  the  consent  of  the  corporation,  and  the  sub-contract 
contained  a  clause  to  the  effect  that  it  was  made  subject  to  all 
the  terms  and  conditions  of  the  head  contract,  it  was  held  incum- 
bent on  the  contractor  to  obtain  the  consent  of  tlie  corporation 
before  sub-contracting,  and  if  he  failed  to  do  so  he  could  not  main- 
tain an  action  against  a  proposed  sub-contractor  for  not  carrying 
out  the  portion  of  the  work  he  agreed  to  do. 


Whether 
builder  is 
agent  to 
employ  sub- 
contractor. 


(2)   To   WHOM  ARE  SUB-CONTKACTORS    EeSPONSIBLE. 
Where   sub-contractors,   or   "specialists,"  are   employed   by  a 
builder,   a  question   sometimes   arises   as   to   how   far   tliey   are 
du-ectly  responsible  to  the  employer,  and  whether  the  employer 
is  directly  liable  to  them.     This  turns  upon  the  question  whether 
by  virtue  of  the  special  terms  of  the  contract  between  the  employer 
and   the   builder,  the  builder  was  constituted  the  agent   of  the 
employer  to  employ  the  sub-contractor,  or  to  purchase  goods  from 
liim,  and  to  establish  privity  of  contract  between  the  employer 
and  such  sub-contractor.     "Where  the  defendant  (a  building  owner) 
entered  into  a  contract  with  a  builder,  by  which  the  latter  agreed 
to  build  a  house  for  him  under  the  supervision  of  an  architect,  the 
contract  provided  tliat  the  provisional  sums  for  goods  to  be  ordered 
from  special  artists  or  tradesmen,  should,  as  the  architect  should 
certify,  be  payable  by  the  builder  or  the  building  owner.     Special 
goods  according  to  a  particular  design  were  ordered  by  the  builder 
from  the  plaintiff,  who  was  a  metal  worker,  and  the  architect 
certified  the  sum  for  these  goods  as  due  from  the  defendant  to  the 
plaintiff,  deducting  the  amount  from  the  certificate  given  to  the 
builder.     It  was  held  that  the  plaintiff  was  entitled  to  recover  this 
sum  dii-ect  from  the  building  owner,  (c)     In  this  case  the  contract 

(«)  For  a  precedent  of  such  a  clause,  see  p.  378,  post 
(h)  Itynn  x.  Willouyhbij  (1900),  31  Can.  S.  C.  Rep.  33 
(c)  Hohhs  V.  Turner,  18  T.  L.  R.  235. 
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between  building  owner  and  biiibler  contained  a  clause  to  tlio 
eftect  that  "  the  provisional  sums  mentioned  in  the  specilicatiou 
for  materials  to  l>e  supplied  or  for  work  to  be  performed  by  special 
artists  or  tradesmen,  or  for  other  works  or  fittings  to  the  building, 
shall  bo  paid  and  exj)c>nded  at  such  time  and  iu  such  amounts 
and  to  and  iu  favour  of  such  in>rsons  as  the  architect  shall  direct, 
and  sums  so  expended  shall  be  payable  by  the  contractor  without 
discount  or  deduction,  or  by  tlie  employer  to  the  said  artists  or 
tradesmen."  In  the  absence  of  such  a  clause,  a  specialist  or  sub- 
cmi tractor  would  be  compelled  to  look  for  his  remuneration  to  the 
lHr-..ii  who  directly  employed  him,  namely,  the  builder. 


(3)  Default  ob  Delay  dy  Sub-contractok. 

The  builder  who  employs  a  sub-contractor  should  be  careful  to 
make  it  clear  that  the  sub-contractor  shall  be  responsible  for  any 
•lefault  or  delay  which  may  render  the  builder  hini-self  liable  to 
the  building  owner.  The  insertion  of  a  clau.se  to  the  effect  that 
the  sub-contractor  must  replace  faulty  work  will  go  a  long  way 
towards  protecting  the  builder,  (d) 

Wiiere  the  eniplnyer  or  building  owner  reserves  to  himself  the  Employer 
right  of  employing  specialists  to  do  certain  portions  of  the  work,  Jlai,™!^'"^'"^ 
he  gives  no  implied  undertaking  to  the  builder  that  he  will  be  builder  for 
responsible  for  any  damage  caused  to  the  builder  by  any  delay  or  default  of  sub- 
default  on   the   part  of  the  specialists.     So  where  there  was  a  contractor, 
contract  in  writing,  with  specification  annexed,  made  between  a 
builder  and   building  owners,  the   builder  undertook  to  do  the 
whole  of  certain  work  fur  a  certain  sum.     Part  of  the  work  was  to 
bo  done  by  specialists,  who  were  to  be  appointed  by  the  building 
owners,  but  were  to  be  paid  by  the  builder  out  of  the  contract 
price.    The  builder  undertook  to  finish  the  work  by  a  certain  date, 
unless  the  works  were  hindered  by  (i7i/«T  alia)  delay  on  the  part 
of  the  engineers  or  other  specialists.     The  builder  was  not  to  bo 
liable  for  any  defects  in  works  provided  by  the  sjiecialists,  unless 
by  reason  of  contributory  negligence  on  his  part,  or  his  having 
paid  any  final  balance  to  the  sjnicialists  without  first  having  the 
architect's  written  authority  to  do  so.     In  the  course  of  the  work 
there  was  delay  on  the  part  of  the  specialists  whereliy  the  builder 
auflered  damage.     The  builder  brought  an  action  for  breach   of 

(</)  Prince  of  Wales  Dry  Dorl;  Co.  v.  Fuwnes,  00  L.  T.  Ull.     Sec,  furtlicr, 
CMC*  notc<i  at  p.  20C,  /«</. 
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contract   against   tbe   building   owners,  alleging   that  under  the 

contract  and  specification  there  was  an  implied  promise  on  the  part 

of  the  building  owners  that  the  delivery  and  pricing  should  be 

done  at  such  reasonable  times  as  to  enable  the  builder  to  complete 

his  work  within  a  reasonable  time  thereafter,  and  that  the  building 

owners  had  broken  one  or  both  of  these  implied  promises.     It 

was  held  that  on  the   proper  construction  of   the  contract  and 

specification  there  was  no  such  implied  promise,  and  that  there 

was  no  breach  of  contract  on  the.  part  of  the  building  owners, 

affording  the  builder  a  right  to  damages,  (c) 

Sub-con-  ^'^  ^  '^^T  recent  case  (/ )  the  question  was  considered  whether, 

tractors  may  in  the  cii-cumstanccs  which  arose,  the  sub-contractors  were  bound 

the  provisions  liy  tliG  rcteution-money  clause  in  the  head  contract.     The  sub- 

of  the  head     contract  provided  (inter  alia)  that  "  the  terms  of  payment  for  the 

work  in  question  shall  be  exactly  the  same  as  those  set  forth  m 

clause  30   of  the   said   conditions   of  contract  above  referred  to 

(meaning    the  head  contract) ;   and  in  fact  we   are  willing  and 

hereby  agree  to  be  bound  in  every  respect  by  the  whole  of  the 

terms,  clauses,  and  conditions  set  forth  in  the  said  contract."     It 

was  held  by  the  Court  of  Appeal  that  the  moneys  due  under  the 

sub-contract  could  be  retained  in  the  manner  provided  by  the 

retention  clause  in  tlie  head  contract. 

Sub-contracts      -^  recent  American  case  illustrates  the  advantage  of  making  a 

to  comply       condition  that  the  sub-contractor  shall  comply  with  the  specifica- 

fication.  tiou  under  which  the  builder  himself  is  working. 

The  defendant  contracted  to  construct  a  water  reservoir,  and 
sub-let  the  work  of  excavation  to  the  plaintiff  under  a  contract 
which  requii-ed  the  plaintiff  to  perform  his  work  as  required  in  the 
Bj)ecification.  One  clause  of  the  specification  provided  that  the 
vertical  faces  or  cuts  resulting  from  the  excavation  should  be 
sustained  by  means  of  braces  until  tlie  concrete  walls  were  put  up. 
It  was  held  to  be  the  plaintiff's  duty  to  prevent  the  caving  or 
sliding  of  the  vertical  walls  before  the  completion  of  his  work,  and 
hence  he  was  not  entitled  to  recover  for  extra  work  in  removing 
earth  which  slid  into  the  excavation  from  the  walls,  (g) 

(e)  Mitchell  v.  Oitild/ord  Union.,  08  J.  P.  54,  following  Leslie  v.  Metropolitan 
Asylums  Board  (1896),  G8  J.  P.  8G.  For  a  c;ise  in  which  tliu  sub-contractor 
was  held  not  bouml  by  tlie  arbitr.itioa  clause  in  the  heatl  ooutract,  see  Goodwins 
V.  Brand,  (1905)  7  F.  995  (Ct.  of  Sass.).  See  the  Scots  case  of  Constant  v. 
Kiucaid  (1902),  4  F.  (5th  ser.)  901.  See  also  an  American  case,  Eeichenbaoh 
V.  Sage,  52  Am.  St.  Rep.  51. 

(f)  Geary  Walker  <fc  Co.,  Ltd.  v.  Lawrence  &  Son,  Appendix,  p.  G78. 
0/)  Eely  V.  Hoerl::  (1905),  82  S.  W.  402 ;  26  Ky.  L.  R.  644. 
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(4)  Rights  of  Sl'b-contiuctou  on  Biildeu's  B.vxkuiitcy. 

Tlio  ri^'lits  of  a  sub-coutractor  upon  tho  liaiikruiitcy  of  tlio 
liuililer  liy  wliom  he  is  employed  are  dealt  with  elsewhere.  Soo 
po*l,  p.  1C8. 

SECT.  III.— CONTB.VCTS  BY  OR  WITH  CORPOR.VTIOXS. 
(1)  Gkxeb.vl  Rule  that  Contracts  must  he  usdek  Seal. 

As  corporations  are  frequently  parties  to  building  contracts,  it 
will  1k3  usofid  to  refer  shortly  to  tlie  formation  of  siicli  contracts. 
A  jierson  contracting  with  a  comiany  must  not  imagine  tiiat  his 
security  ia  complete  as  soon  as  he  has  ascertained  that  the  directors 
have  iM)\ver  to  enter  into  the  contract.  In  many  cases  he  must 
see  tliat  tho  scjil  of  tlie  comixmy  is  atlixed  to  the  contract,  as 
corporations  at  common  law  can  iii  general  only  contract  by 
instruments  under  seal.  (//) 

It  is  tho  general  ride  titat  a  corporation  can  make  a  contract  Exceptions, 
only  by  \VTiting  under  seal,  with  certain  exceptions,  which  may 
generally  1k3  referred  to  tliree  cla.s.ses,  viz.  (i)  contracts  autliori.sed 
to  l»e  made  witliout  seid  by  tho  i>articular  jjurjwse  and  constitution 
of  the  corporation ;  or  (ii)  upon  tho  general  ground  of  convenience 
and  necessity ;  (i)  or  (iii)  contracts  made  on  behalf  of  comianies 
registere<l  under  the  CV)nii)anie8  Act.s,  or  incori>orated  under  statutes 
sanctioning  other  forms  of  contracts,  (j) 

For  instance,  as   examples   of   the   general   rule,  a   municipal  lilusirativo 

1  iirfMiration  was    held   not  to  l>o  liable  for  the  costs  of  certain  '^'^^^• 
building  alterations  and  improvements  in  tho  Iwrough,  executed 
under  an  order  given  at  a  corporate  meeting,  ami  entered  in  tho 
corj).>rato  bo<)ks,  but  not  untler  .seal. (/.)     So,  again,  an  agreement, 
confirmed  by  a  resolution  of  the  board  of  directors,  for  building 

(  Uton  the  land  of  a  railway  company,  was  disalbjwcd,  as 

II  li    contract   liad   Ijeen  entered  iuto.  (/)     So  also  was  an 

(A)  lUcon.  Al>r.  "Corporation."  Com.  Dig.  "  Franclii«c,"  F.  1.3.  Sec  cises 
collcctol  ill  It'twlin.uiiiii  Municipal  Cvrpomtioni  Acti  (l'J03),  p.  74.  As  to  con- 
tracts with  urlun  niitliintioH,  icc  pott,  \>.  48. 

(0  1  Hlack.  C<nn.  475. 

(/)  Th"  Conipnics  Act,  18«57  (.30  &  .31  VicL  c.  131,  ».  37).  Tho  Companies 
(  8  *  y  Vict.  c.  10,  ».  117). 

r  of  I.wHow  V.  Charlton,  G  M.  &  W.  815 ;  JTuyor  of  Oxford  v.  Crow, 
[1  ■*:!.!)  :5Cii.  430. 

(/)  Cramplon  v.  Varna  Ry.  Co.,  L.  R.  7  Ch.  5>2 ;  Williams  r.  ChaUr  and 
l'..l,f\ri.l  H<i.  Co.,  15  .Iiir.  8J9 ;  r'«/>?  v.  Thama  Hnifn  Dnk  Co.,  3  Exch.  8il ; 
Fiohty  V.  Jlri^';l  iinU  Exeter  Jly.  Co.,  7  Ex.  4>rJ :  Frenl  v.  Dntnett,  i  Jur. 
N.  .S.  '<'.'7.     S'  il  nflix'."!  without  Juo  authority,  D'Arcu  v.  Timir  Ity.  Co.,  L.  R. 

2  Ex.  158;  c  .1:1-' ir;  £.x  parte  Contract  Corporation,  L.  11.  3  Ch.  105. 
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agreement  with  a  railway  company,  made  by  a  mere  order  of  the 
secretary,  (m) 

But  where  the  purposes  for  wliich  a  corporation  is  created 
render  it  necessary  that  work  should  be  done  to  carry  such  purposes 
into  effect,  or  where  general  convenience  requires  it,  and  the  work 
is  done,  and  the  whole  consideration  for  payment  is  executed,  the 
corporation  cannot,  as  a  general  rule,  refuse  to  pay,  upon  the 
ground  that  the  contract  was  not  under  seal ;  as,  where  a  contract 
was  entered  into,  not  under  seal,  at  a  meeting  of  a  board  of 
guardians  of  a  poor-law  union,  for  the  erecting  of  water-closets 
in  the  union,  (n) 

So  where  a  rural  district  council  employed  the  plaintiff,  though 
not  under  their  common  seal,  as  an  engineer  to  prepare  plans  and 
do  other  work  in  connection  with  a  sewerage  scheme,  which  they 
were  about  to  carry  out,  for  a  certain  area ;  and  the  plaintiff  duly 
did  the  work,  and  the  council  accepted  it.  In  an  action  to  recover 
remuneration  for  his  work  and  services,  it  was  held  by  the  Court 
of  Appeal,  following  Clarke  v.  Cuchfichl  Union,  (o)  that  as  the  work 
and  services  had  been  accepted  by  the  council,  the  law  implied  a 
contract  to  pay  for  them,  and  the  absence  of  the  seal  was  no 
answer  to  the  claim.  (|))  Loi-d  Justice  Vaughan  Williams  said,  (q) 
"  In  my  opinion  the  decision  in  Clarke  v.  Cuekfield  Union,,  and  the 
decisions  in  the  other  cases  decided  upon  the  same  lines,  are  to  be 
preferred  to  the  contrary  decisions." 

In  Start  v.  West  Blersea  School  Board,  (r)  an  architect  had  been 
requested  by  a  school  board  to  prepare  plans  for  the  enlargement 
of  a  school,  and  to  act  as  clerk  of  the  works  and  superintend  the 
construction  of  the  building.     He  prepared  plans,  but  the  lowest 


(m)  Di'gqle  v.  Bhickwall  By.  Co.,  5  Ex.  4-t"2 ;  and  see  London  Dock  Co.  v. 
Shinot,  8  K.  &  B.  3-17. 

(n)  Clarice  v.  Cuekfield  Union,  1  Bail  C.  C.  81.  In  R.  v.  Mayor  of  Norwich, 
30  W.  R.  752,  the  Court  refused  to  disallow  payments  made  out  of  the  borough 
fund  for  work  done,  on  the  ground  that  the  claim  was  unenforceable,  because  the 
contract  for  the  work  was  not  made  under  seal.  Sanders  v.  St.  Neofs  Union, 
8  Q.  B.  810. 

It  has  been  held  in  an  Irish  case  {Holmes  v.  Trench  (1898),  1  I.  R.  319)  that 
the  rule  above  formulated  did  not  apply  to  a  case  where  the  power  of  the  cor- 
poration to  do  the  act  was  not  to  come  into  existence  unless  or  until  a  certain 
prescribed  condition  had  been  performed  by  them  which  had  not  been  per- 
formed. 

(o)  Supra. 

(p)  Lawford  v.  Billericay  R.  D.  C.  (1903),  1  K.  B.  772.  In  this  case  s.  174 
of  the  Public  Health  Act,  1875,  did  not  apply,  and  the  case  therefore  was  free 
from  the  difficulties  created  by  that  section. 

(q)  At  p.  781. 

(r)  (1899),  63  J.  P.  440. 
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tender  was  for  a  hirj^er  sum  thau  was  estimated,  and  another 
architect  was  engaged  who  carried  out  the  work.  In  an  action  liy 
the  first  arclutect  for  professional  services  rendered,  a  jury  found 
in  his  favour,  but  Wills,  J.,  on  further  consideration,  rule<l  that  as 
the  agreement  was  not  under  seal,  the  plaintitV  was  not  entitled  to 
recover.  («) 

(2)   E.XTRAS   WHERE  THERE   13   A   Co.VTRACT   UNDER   SEAL. 

A  local  authority  has  lieen  held  not  liable  for  extra  work  dono 
under  a  contract  to  build  the  union  workhouse,  although  ordered 
by  the  architect  and  accepted  by  the  guardians,  (t) 

Tliat  case,  however,  was  appiirently  decided  on  tiio  ground  that 
the  ariliiltH;t  did  not  give  written  instructions  in  accordance  with 
the  contract ;  and  in  a  later  case  it  was  decided  that  where  au 
urlwn  authority  enters  into  a  contract  in  writing,  scaled  with  the 
common  seal  of  that  authority  pursuant  to  sects.  173  and  174  of 
the  Public  Health  Act,  1875,  with  a  contractor,  for  the  construction 
by  him  of  sewerage  works,  with  ]Kiwer  to  the  engineer  to  vary, 
alter,  and  enlarge  or  diminisii  any  of  them,  all  variations  and 
alterations  coming  within  the  terms  of  the  power  conferred  on  the 
engineer  can  V>e  validly  made  without  being  under  the  common 
seal  of  the  urban  authority,  (c) 

Such  extra  work  nmst,  however,  be  dono  in  accordance  with  the 
provisions  of  the  contract,  (w) 

On  the  whole,  it  may  be  considered  as  open  to  doubt  in  many  How  far 

cases  whether  a  conxiration  can  l>e  made  liable  upon  contracts  not  "t;<'™''°" 
11  .  1         •  /.I  liable  when 

under  seal,  even  when  the  consideration  of  the  contract  has  been  tho  work  has 

executed  for  the  benefit  of  the  corporation. (j)  ***"  ^°°°' 

(«)  Qtrrr,  whether  this  can  stand  with  l.aw/ord  t.  BUUricay  li.  D.  C,  lupru. 
'II  V.  Billrricatf  Union,  3  Ex.  283;  18  L.  J.  Ex.  282,  noted  at 
g:  U,poMl,n.-\. 

(u;  li  li.uimj  V.  Ilarmoulh  U.  D.  C,  77  L.  T.  383;  but  sec  Kelltll  v.  StoeJc- 
pnrl  Corpn.,  70  J.  !'.  154.  For  A  form  of  clause  providing  that  cxiras  phall  ho 
v!-'.  !  r  seal,  see  poti,  p.  ."580. 

riham  V.  M'olvfrhntnptoa  Waterur>rks  Co^  6  Ex.  137;  ilayor  of 
J.ii'i  ■  u-  V.  (  harltifn,  6  M.  &  W.  81.5,  tupra. 

(x)  Hunt  r.  WimhMon  I..  It.,  4  C.  I'.  U.  48.  Per  Brett,  LJ. :  "  It  is  said 
that  tliere  i'  -.  '"  ■•  "  ■'  "'  ■  '■•  ■  ' '  '^  "■•■  -'Vf-n  bv  or  on  lichalf  of  a  corporation, 
and  tlii>«io  or  i>.t,  though  not  under  seal,  and  tho 

party  willi  w .,  ,  .  :  mdi'  Imi  fulfilled  tho  whole  of  his 

iiart  of  the  contract,  and  tl).  iai      ■;    iilf  such  apparent  contract 

nas  been  made  accept  and  •  ■■■  h   .■    \  ■■.■:.•.     f  the  pcrfurmatice  of  tho 

contract,  that  then  the  corjx'rntion  in  liable,  although  tho  contract  is  not  under 
M«l.  I  doubt  very  much  whether  there  is  any  such  rule,  either  in  jaw  or  equity." 
Ih^  56.     Younij  V.  ilayor  of  Boyal  Leamington  Spa,  L.  R.  8  App.  Cas.  617. 
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Where  work  was  partly  performed  by  engineers  under  a  con- 
tract not  under  seal,  and  before  the  work  was  completed  the 
corporation  seal  was  affixed  to  the  contract,  it  was  held  that  the 
engineers  were  entitled  to  recover  under  the  contract,  {y)  The  case 
subsequently  went  to  the  Court  of  Appeal,  and  was  overruled  on 
another  point;  no  opinion  was  expressed  on  the  question  of  the 
seal,  (s) 

The  general  rule,  requiring  the  common  seal  in  contracts  to 
build  by  corporations,  applies  in  equity  as  at  common  law.  (a) 

As  will  be  seen  in  the  next  chapter,  where  a  landowner  allows 
another  man  to  spend  money  upon  the  land  in  the  belief  that  he 
will  have  the  profit,  such  conduct  amounts  to  a  contract  l)y  the 
landowner  that  ,the  person  who  spends  the  money  shall  have  pos- 
session of  that  on  which  the  money  is  spent,  and  the  enjoyment 
of  the  property  he  has  so  created.  (5)  Thus,  where  a  person,  under 
an  agreement  to  let  made  by  a  resolution  passed  by  a  municipal 
corporation,  entered  into  and  built  upon  the  demised  premises, 
with  the  acquiescence  of  the  corporation,  they  were  compelled  to 
grant  a  valid  lease,  (c)  This  equity  equally  avails  in  favour  of  a 
corporation,  {d)  But  where  the  builder  did  not  act  in  ignorance 
of  the  rights  of  tlie  corporation  or  landowner,  he  could  not  claim 
compensation  for  having  been  induced  to  build  on  the  land  of  the 
corporation,  (e) 


Care  neces- 
sary in 
dealing  with 
companies. 


(3)  Contracts  with  Companies, 
To  architects,  builders,  and  others  dealing  with  companies,  the 
following  observations  of  Baron  Martin  in  Williams  v.  Chester  and 

But  see  Maijor  of  Kidderinirrsler  v.  IlardwirJ:,  L.  R.  9  Ex.  13-  Melhourne 
Banking  Corporatwn  v.  llrongham,  L.  R.  4  App.  Cas.  156  ;  Mayor  of  Oxford  v 
Ci-ow,  supra ;  see  also  Aryio/d  v.  Mayor  of  Poole,  4  M  &  G.  860  •  Eaton  t* 

^l  Oh.  V.  b61.     As  to  the  liability  for  proportion  of  expenses  of  pavintr  etc 
x\-here  contract  is  not  under  seal,  see  Bournemoulh  Commissioners  v.  Watts'h  r' 
14  y.  D.  U.  iii,2>ost,  p.  626. 

(y)  Melliss  v.  Skirh;/,  etc.,  L.  B.,  14  Q.  B.  D.  911. 

(2)  16  Q.  B.  D.  446. 

(")   Crampton  v.  Varna  By.  Co.,  L.  R.  7  Ch.  562. 

(ft)  See  post,  p.  60,  et  seq..  East  India  Co.  v.  Vincent,  2  Atk.  83  ■  Alt  -Gen  t 
Bahol  College,  9  Mod.  411  ;  Laird  v.  Birkenhead  By.,  Johns.  500 ;  Wilson  v' 
West  Hartlepool  By  2D.  J.  &  S.  475.  See  Mayor  tf  Kidder^insler  v.  Earl 
1  Inst^r.-  H^^i^^l  '''^'"'  '■  ^™"''  tl893J  3  Ch.  439.     See  also 

if)  Crook  V.  Corporation  of  Seaford,  L.  R.  6  Ch.  551.  But  see  Hantv 
mmbledon  L  B  -Mayor  of  Oxford  v.  Crow,  [1893]  3  Ch.  439;  and  cases, 
supra,  with  which  it  is  difficult  to  reconcile  the  above  decision.  '       ' 

{d)  London  &  Birmingham  Rt/.  v.  Winter,  Cr.  &  Ph.  57 

(e)  Crampton  v.  Varna  Bij.  Co.,  L.  R.  7  Ch.  562,  supra^ 
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lloiijiuad  Railway  Co.(/)  aro  vcrj-  important,  and  slioulil  cou- 
Btantly  l«o  Ixirno  in  iniud  when  it  is  intenJc*!  to  enter  into  buildiu},' 
contracts : — 

"  Persons  dealing  with  these  companies  should  always  bear  in 
mind  that  every  such  comi>any  is  a  ctirporation,  a  body  essentially 
diffcrt^nt  from  an  ordinary  partnership  or  firm,  for  all  jjurposcs  of 
r  •  •  •  and  ospoeially  in  rosiwct  of  evidence  against  them  on 
1,  ;  and  should  iiwist  ujwn  these  contracts  being  by  deed 

under  liie  seal  of  the  comimny,  or  signed  by  directors  in  the 
manner  prescribctl  by  the  Act  of  Parliament.  Tliei-o  is  no  safety 
or  security  for  any  one  dealing  witli  such  a  body  upon  any  other 
footing.  The  same  obserN-ation  also  applies  in  respect  of  any 
variation  or  altoration  of  a  contract  which  has  Ijecn  made." 

Tlio   result  of  the  authorities  as  to  contracts  with  companies  Result  of  iho 
woulil  appear  to  amount  to  this,  that  any  person  dealing  with  a  ''"t'>°""c8- 
conijiany  shouUl  see — 

1st.  That  the  contract  is  within  tho  scope  of  the  company's 
powers. 

2ndly.  Tliat   tho    directors,   or   other  agents   engaged    in 
making  the  contract,  arc  duly  authorised  by  the  comiiany ;  and, 
La-stly.  That  tho  contract  is  under  the  seal  of  the  conqxiny, 
or  in  such  other  form  as  may  lie  prescribed  by  Act  of  Parlia- 
ment ;  or,  if  not,  that  tho  company  is  a  trading  corporation 
and  the  contract  relates  to  matters  necessarily  incident  to  the 
purposes  for  which  the  corj)oration  was  creatctl.  (^). 
In  agreements  between   builders  and  persons   having  a   cor-  Personal 
porntc  cajiacity,  or  trustees  of  building  funds,  it  shoidd  lie  clearly  paft'i^!g^(,°n. 
8tate<l  whether  the  liability  of  the  contracting  parties  is  jxirsonal,  tracting  for 
or  only  extends  to  the  amount  of  the  fund  of  which  they  have  to  0°  oirtrusucs 
make  use.     But  a  contract  by  persons  expressly  restricting  their  of  building 
liability  to  an  alleged  corporate  capacity,  not,  in  fact,  Iiaving  any  ""^  * 
iich  capacity,  was  held  to  bind  them  personally,  the  restriction 
being  r»'j<'<'t*'d  as  rfj^ugnant.  (A)     For  a  proviso  which  is  in  terms 
wliolly  repugnant  to  a  covenant  creating  a  personal  liability  is 
void ;  but  a  proviso  only  limiting  tho  personal  liability  without 
destroj-ing  it  is  valid,  (t)    Tlie  contract  may  bo  so  framed  that  tho 

(/)  15Jnr.  829. 

(jj)  Sep   Thring  on  Companiet,  Lijidley  on  Companiei,  and  Brice  on  Ultra 
I'lrM     '  ',  ei  §fq. 

■  K<   .  V.  Coombet,  5  M.  &  0.  73i;. 

nt,  Jcsscl,  M.U.,   in    Ili7/iam«   v.    Uathniray,  6  Cli.  D.  ."HO, 
I  ill  V.  Ojombrt,  tuprn.    Sec  MrCollin  v.  Gilpin,  G  Q.  B.  l'.  51 1>, 

ts  !o  worn  sijDcicnt  to  make  directors  personally  liable. 
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liability  of  the  trustees  of  a  building  fund  may  be  restricted  to 
the  period  during  which  they  are  the  trustees  and  terminate  ou 
theii  ceasing  to  hold  the  office,  and  it  may  also  be  stipulated  that 
their  liability,  in  any  case,  shall  extend  only  to  the  amount  of  the 
building  fund,  and  no  fm-tlier.(fe)  v,  i,  if  ^f  a 

Directors,  making  a  contract  without  authority  on  behalf  of  a 
company,  may,  of  course,  render  themselves  personally  liable  upon 
an  implied  warranty.  (0 

(4)  CONTKACTS  WITH  AN  URBAN  AUTHORITY. 
(a)  Statutory  Provisions  as  to.— A  contract  with  an  urban  authority, 
whereof  the  value  or  amount  exceeds  £50,  must  be  in  writing  and 
sealed  with  the  common  seal  of  such  authority,  (m)  and  should  m 
all  other  respects  conform  to  the  requirements  of  sect.  174  of  the 
Public  Health  Act,  1875. («)  ,    ,,        ,  .  , 

The  provision  as  to  a  seal  has  been  held  to  be  not  merely 
directory  but  imperative,  (o)  So  that,  notwithstanding  the  other 
party  may  have  executed  the  contract,  he  cannot  recover  agamst 
the  urban  authority  if  the  contract  was  not  under  seal.  _ 

(b)  Characteristics  of  Contracts  ivitli  Urban  Authonttes.—Bv%tt, 
L  J  in  Hunt  v  Wimbledon  Local  Board,  (p)  clearly  points  out  the 
important  difference  between  a  contract  when  made  with  an  urban 
authority  and  when  made  with  other  corporations  :  "  It  is  not  hke 
the  ca«e  of  a  corporation  where  directors  may  give  an  order  and 
make  In  apparent  contract,  and  those  on  whose  behalf  they  give 
tlie  order  may  either  reject  or  accept  it;  as,  for  instance,  if  the 
directors  of  a  railway  company  verbally  order  a  railway  to  be 
constructed  by  a  certain  contractor,  the  whole  corporation  (namely, 
the  shareholders,  on  whose  behalf  the  directors  have  given  the 
order)  may,  if  they  should  please,  reject  the  order;  but  if  the 
railway  is  constructed,  they  may  accept  it  by  obtaining  the  benefit 
of  what  the  contractor  has  done,  and  receiving  dividends  in  respect 
of  the  use  of  the  railway.  Where  there  is  a  body  of  shareholders 
capable  of  accepting  the  benefit  of  the  contract,  such  a  doctrine  as 

(it)  Williams  V.  Eaihaway,  6  Ch.  D.  544.    See  Eaton  v.  Basker,  7  Q.  B.  D. 

^^m  Weeks  V.  Propert,  L.  R.  8  C.  P.  427 ;  Firhank  v.  Humphreys,  18  Q.  B.  D. 
5iEmn3ton  v.  Hurter,  [1892]  2  Ch.  452. 

f2  fr ';S%'''l^'^'w£''™o«nts^th  good  contract  under  seal,  see 
Br^:L'.:^r^^^'J:ett  U.  DC  (1901)  1  K.  B.  601. 

(o)   Younq  v.  Leamington,  8  A.  Ij.  oil. 

(/)  4  C.  P.  D.  48. 
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1.-  1   iu;iy  lie  a|>i>licaMc.  (</)     Uiil  hero  llie  Inunl  is   the 

ci.r_  :;   who  are  attiug  for  llie  inlmhiUnts,  who  can  neither 

iroept  nor  reject  what  the  Imanl  liaa  done.  The  inhabitanU 
1  .iiiiiot  make  iis»'  of  what  the  ImarJ  onlers  in  the  same  way  or  in 
till' same  manner  a.-*  tlie  shareholders  of  a  railway  make  use  of  a 
niilway.  ...  It  seems  to  uie,  therefore,  that  in  the  case  of  such  a 
corporation  as  tlii.s  the  doctrine  suggested  woidd  not  be  applicable 
at  all."(r). 

(e)  Agrttitient  to  compromiu  Lilijation. — Where,  however,  a 
local  board  have  eml>arked  in  liti^^ation,  either  as  plaintiffs  or 
defendants,  and  in  the  course  of  that  litif,'ati>)n  they  make  an 
agreement  witl>  a  view  to  a  compromise,  the  agreement  so  made  is 
not  one  which  comes  within  the  Public  Health  Act,  1875,  s.  174 
(1),  and  need  not  be  under  seal.  (*)  And  this  principle  applies, 
whether  the  agreement  for  compromise  is  made  Iwfore  or  after  the 
actual  commencement  of  litigation.  (/)  "  The  test  of  the  thing  is, 
is  it  done  in  a  hom'i  fidf  atlemi)t  to  compromise  a  legal  claim,  or  is 
it  done  entirely  outside  ? "  (u) 

(f/)  Penaltifs  in  Contracix  irith  Urban  AuthorilitA. — The 
question  whether  the  provisions  of  sub-sect.  2  as  to  a  penalty 
are  obligatory  or  director)'  only  is  by  no  means  free  from 
doubt,  (tr)  In  a  ca<e  which  was  heard  by  the  Divisional  Court 
in  1895,  it  was  held  that  a  contract  which  did  not  specify 
any  pecuniary  i)enalty  could  not  Ihj  enforced  against  an  urban 
authority.  In  giving  judgment  Pollock,  B.,  ai)i»arently  relied 
ujion  Uie  ca.se  of  Young  v.  Leamington,  {x)  Tlie  aulliority  of 
the  British  Insulated  case  must  be  regarded  as  greatly  shaken 
by  a  recent  case(y)  in  the  Court  of  Apjieal,  in  the  course  of 
which,  however,  no  jtrcvious  autliorities  were  referred  to.  In 
that  case  liomer   and  Stirling,    L.JJ.  (Vaughan  Williams,  L.J., 

(</)  Soc  Riefu  V.  Athburif  drriiuje  Co.,  I..  U.  7  11.  L.  G53  ;  Smith  v.  Hull 
Olau  Co.,  11  C.  n.  897;  Jlrutrr  v.  El<r-lric  Tdegraph  Co.,  6  E.  &  It.  341  ; 
Spaekman  \.  Emnt,  ]..  II.  3  II.  L.  171  ;  Ki-ani  v.  Siiutllcombe,  ib.,  249 ;  llouldf- 
wurth  r.  Aixjnj,  i7..,  ■2i>^  ;  I'hmphaU  <>/  Lime  Co.  v.  <lr*en,  I,.  R.  7  C.  V.  43  ; 
London  Finnuriiil  At—'")  itioit  v.  Kelk,  '2G  Ch.  D.  107. 

'v.  H'imUnton  L.  It.,  was  approved  of  in   Young  v.  Mayor  of  Royal 
I  ■  Spa,  H  App.  Cm.  517,  and  followcii  in  Start  v.  !!'«<  Sfrrnea  Hrhool 

y.'-i    1.   I  •    r.   I..  U.  442.      S<-c  the  cones  there  cited;  and  see  also  Hoart\. 
JyTicii/uirn  Itn-iiijh  ('ouiiril,  8;'>  L.  T.  281. 

(.)  Atl.-Uf,,.  V.  (iatkill,  U.  K.  22  Ch.  I).  537. 

(0   WUliamM  T.  liarmouth  V.  I).  C,  77  L.  T.  383. 

(■)  76.,  per  Collins,  J.,  nt  p.  386  in  the  L.  T. 

(ic)  Brititk  latuJatfd  Wirt  Co.  v.  Prtaeott  U.  D.  C.  (1895),  2  Q.  B.  4C3. 

(x)  Supm. 

(y)  SootkUl  Upper  V.  D.  C.  v.  Wak^fiM  R.  D.  C,  21  T.  L.  R.  7CC. 

K.B.C.  E 
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not  agreeing),  lielil  that  the  latter  part  of  the  sub-section  as  to 
a  penalty  clause  was  directory  only  and  not  imperative,  and  that 
the  omission  of  a  penalty  clause  did  not  render  the  contract 
invalid,  (z) 

(z)  The  binding  effect  of  tliis  decision  may,  liowever,  be  questioned  hereafter, 
inasmuch  as  it  was  not  necessary  for  the  decision  of  tlie  appeal;  see  per  Romer, 
L.J..  at  p.  769,  col.  1,  of  the  T.  L.  R. 
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AGREEMENTS   FOB    Bl'ILDIXG    LEASKS   AXU    DESCRIPTION   OF   BCILDING 

L.\ND    BY   PLANS. 

TAOK 

SrcT.  I.     Aiiiir.KUESTs  run  Birii.iiisr.  Leases 51 

(1;  Form  and  re<piremeiiU  of  agreement  for  ImllJing  lease    .     51 
[,'2/  Iimcrtiuii  uf  covciiarils  in  an  agreement  for  8ub-lea.se         .     54 

(3)  I'oftiossion  nndi-r  agreement  for  a  lca.se         .        .         .     .     54 

(4)  Agreement  for  loose  where  tenant  or  landlord  is  to  build  .     5ti 
(6)  Conditions  precedent  to  grant  of  building  lease     .        .     .     5C 

(6)  Nature  of  paymenU  before  leoao  is  granteil       .        .         .57 

(7)  Agreements  to  build  scvcml  houses 58 

(6)  Grant  of  lease  to  nominee 5!) 

(9)  Building  leases  where  there  is  no  written  agreement      .     .     59 

(10)  Building  on  land  without  any  sjicciul  agreement        .         .     Gl 

(11)  Lancllonl's  title 02 

Bbct.  II.    DBacRimox  of  BriLorso  Lakd  nr  Plans     .        .        .        .63 

(1)  Description   in  agreements    for  building  leases,  and    in 

building  leases <!3 

(2)  Construction  of  plan C4 

(3)  References  to  plans 05 

(4)  Identity  of  plan C7 

8ECT.  I.-AORKEMENTS  FOR  BUILDING  LEASES. 
(1)   FOKM  AND  IlEQClREMENTS  OF  AGREEMENT  FOR  BdILPINO  LeaSE. 

As  a  general  rule,  when  land  i.s  to  Ijc  let  fur  liuilding,  the  Necessity  for. 
commencement  of  the  term  to  l»e  granted  is  jKKstiwned  until 
ojmpletion  nf  the  liouse-s,  and,  therefore,  an  agivenient  i.s  generally 
necoasar}'  in  the  first  place,  ami  thi.s  will  particularly  Ik;  the  ca.se 
wlierc  the  agreement  i.s  for  erecting  several  hou.scs,  and  the 
landlord  i.s  to  have  the  option  of  deferring  the  grant  of  the  several 
leases  until  a  j«vrticular  day.  (a) 

A  contract  to  huild  need  not  Itc  in  writinj,',  hut  a  cimtract  for  a  Must  be  in 
buililing  lease  is  a  contract   for  an  interest  in  land  within  tlic  ^"'"'S- C*) 
meaning  of  sect.  4  of  the  Statute  of  Frauds,  wliich  must  be  in 
writing,  or  of  which  there  must  be  a  memorandum  or  note  in 

(a)  See  forms,  n«if,  p.  4<V>. 

(&)  But  see  p.  W,  j^at,  for  the  rights  of  a  tenant  where  an  oral  contract  can 
be  proved  and  there  is  part  performance. 

E  2 
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be  granted. 


Power  of 
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for  purpose 
of  building. 


writing,  signed  by  the  party  to  lie  charged  therewith,  or  some 
other  person  by  him  lawfully  authorised,  (c)  But  an  agreement 
after  lease  granted  that  the  landlord  shall  enlarge  the  premises, 
and  the  tenant  pay  a  certain  percentage  on  the  landlord's  outlay, 
is  not  within  the  statute,  (d) 

An  executory  agreement  for  a  lease  does  not  satisfy  the  Statute 
of  Frauds  unless  it  indicate,  expressly  or  impliedly,  the  day  upon 
which  the  term  is  to  begin,  and  there  is  no  inference  that  the  term 
is  to  commence  from  the  date  of  the  agreement,  in  the  absence  of 
language  pointing  to  that  conclusion,  (c)  It  seems  that  the  words 
"immediate  possession  is  required"  in  an  agreement  for  a  lease 
do  not  point  to  the  commencement  of  the  term.  (/) 

It  is  usual  in  agreements  for  granting  building  leases  to  provide 
that  the  landlord  shall  grant  a  separate  lease  of  each  house  or  pair 
of  houses,  (ff)  This  is  done  in  consequence  of  the  danger  to  which 
otherwise  each  assignee  or  sub-lessee  of  part  of  the  demised 
premises  would  be  exposed  of  being  distrained  upon  or  evicted 
by  the  superior  landlord  for  non-payment  of  rent  or  breach  of 
covenant  by  persons  over  whom  he  has  no  control,  {h) 

"Where  a  lessee  assigns  part  of  the  land  comprised  in  his  lease 
and  sub-lets  the  remaining  part  at  apportioned  rents,  the  sub-lessee, 
if  he  be  compelled  to  pay  the  whole  of  the  rent,  has  no  right  of 
contribution  against  the  assignee  for  his  portion  thereof,  as  the 
assignee  and  sub-lessee  arc  not  suliject  to  a  common  demand,  (i) 

The  agreement  in  some  cases  simply  provides  that,  when  the 
houses  are  completed,  the  lessor  will  grant  the  lease  or  leases,  but 
that  the  lessor  may  enter  and  take  possession  of  all  the  buildings 
and  building  materials  {k)  if  the  lessee  fail  to  complete  the  houses 
■svithin  the  time  limited.  It  is  advisable  to  give  the  builder,  in 
the  first  place,  a  power  of  entry  only  for  the  purpose  of  building ;  (/) 

(c)  As  to  what  the  agreement,  or  the  memorandum  or  note  thereof  must  state, 
and  how  the  agreement  must  be  signed,  etc.,  see  Wood/aU's  L.  &  T.  (1902j, 
p   100,  et  sen.     And  see  Williams  v.  Brisco,  L.  R.  22  Ch.  D.  441. 

{d)  Bobi/  V.  Roebuck,  7  Taunt.  157  ;  Donellan  v.  Head  3  B.  &  Ad.  899  ; 
Zamftert  V.  AVm,  2  M.  &  W.  333.  „,,   t,wtm-3 

(e)  Marshall  v.  Berridge,  19  Ch.  D.  233  ;   Wyse  v.  Sussell,  11  L.  L.  (Tr.)  1(3. 

(/)  Eock  Portland  Cement  Co.  v.  Wilson,  52  L.  J.  Ch.  214. 

(g)  Lowther  v.  Hearer,  41  Ch.  D.  225;  and  see  j'/ra,  p.  54. 

(h)  See  post,  Chap.  XVIII. 

(i)  Johnson  V.  Wild,  44  Ch.  D.  146. 

(;;•)  And  retain  the  materials  as  his  own  absolute  property  ;  or,  m  sonic  cases, 
the  landlord  is  only  empowered  to  use  the  materials  and  plant  of  the  tenant  by 
paying  for  them.    See  as  to  stipulations  with  respect  to  materials, ;)0S<,  Chap.  XIIL 

(I)  %e  Goodtitle  d.  Estwick  v.  Way,  1  T.  K.  735,  and  post,  p.  55.  See 
Laird  V.  Briggs,  19  Ch.  D.  22,  as  to  the  right  of  a  person  m  possession  under  a 
power  of  entry  for  building  to  maintain  an  action. 
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ami,  after  in-Dviilinij  for  iletenniuing  tho  agrocmcnt  as  to  any 
mirliculur  j>an;el  of  ground  if  tlie  buiKlor  fail  to  complete  tlie  house 
or  houses,  to  provide  tliat  the  agreement  is  intended,  until  the 
Ieas*>,s  sluiU  1h'  cxecuteil,  to  create  a  tenancy  at  will  upon  the  terms 
mentionetl,  but  to  entitle  the  landlonl  to  tlie  like  power  and 
lemody,  by  distress  or  otherwise,  as  if  tho  lease  or  leases  had  been 
-■-anted,  (m) 

.:iies  a  building  agreement  contains  a  clause  which  gives  Op"on  *« 
the  builder  an  option  to  purchase  the  freehold  at  a  given  price  ^"''^ 
within  a  time  stated.  (;i)   Wliere  a  building  agreement  contains  such 
a  clause,  not  conditioned  on  the  due  performance  of  tlie  contract, 
the  builder,  although  in  default,  may  exercise  the  option,  and  as  a 
cons>'  r  so  doing  c.sc;ipe  the  consequences  of  such  default,  (o) 

In  ;rg  the  land  whicli  is  included  in  the  agreement,  it  is  Doscription 

advisable  to  refer  to  the  adjoining  land  as  "intended  to  be  built ° 
u|><)n,  up  to  tho  bind  hereliy  Ica-sed,"  so  that  there  may  1)0  no 
ground  for  any  doubt  u]>on  tliat  matter. 

AVhcre,  Ujwn  the  sale  of  a  building  plot,  it  is  desired  that  the  Walls, 
lessees  of  adjoining  plots  should  h.ive  the  right  of  building  into  or 
upon  the  said  walls,  upon  cerUiin  terms,  so  that  sucii  walls  may 
become  party  walls,  proper  stipulations  to  tliis  effect  should  be 
inserted  in  the  agreement  for  the  building  lease,  (p) 

In   framing  agreements  for  building  leases,  it  is  best  to  set  How  cove, 
out  in  extenso  the  several  provisions  which  the  lease  itself  is  to  """'!  *f  ^ 

.       '^  _  inscrtod  in 

contain ;  but  the  provi.sions  are  sometimes  referred  to  in  concise  building 

tenns  (as  the  les.see  to  covenant  to  {)uy  rents  antl  taxes,  to  rejjair,  i^'i^dudcd 

to  insure,  etc.),  and  are  left  for  exi)ansion  at  a  future  day,  a  some-  in  tbo  agroo- 

what  dangerous  course  of  proceeiling.     It  is  scarcely  necos.sarj'  to™""  ' 

say  that  an  agreement  stipulating  for  the  insertion  of  all  nsiial 

•renanta,  or  all  proper  curenanU,  or  the  like,  should  be  carefully 

avoided.  (9)     In  ca-sos  whore  the  building  estate  is  extensive,  it  is 

liost  to  insert  a  f<»nn  of  lease  in  tho  schedule  to  the  agreement,  (r) 

„.    S..>  .1/.  ,..  V    ///,,.r,  4  Q.  R.  [).  4*),  anl  poit,  p.  hi.     But  see  now 
W.il^h  V.  /..,./.,•.,  .'1  I  ■,.  I>.  '.I ;  infra,  p.  .Vl.     Soe  form,  p.  409. 

' ",  p.  Vi'i,  potl.     A  form  will  al.so  Imj  found  in 

I'  i/i/ra,  Bt  p.  H4«  in  llio  L.  B. 

.  1  Cli.  0.'17.     Tlio  option  must  not  infringe  tho 
r  V.  fliflun  (ItKtS),  2  Cli.  257. 

,  ,  .     .,        nor,.  T.  4*1.     Sec/wi/,  p.  418,  for  a  upccial 

itipulation  aa  to  party  wall.'*. 

(7)  Aa  to  what  arc  "  luiiuil "  cov.  ;.  n,;-,  -r-  j  j,.  55,  230. 
(r)  8m   form.*,  p.  429.     As  to  (tampa  on  agreements  for,  and  on   building 
l«MC«,  *e«  the  Stamp  Act,  1891. 
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(2)  Insertion  of  Covenants  in  an  Agreement  for  a  Sub-lease. 

In  Haywood  v.  Silbcr  (s)  an  agreement  for  a  sub-lease  was  entered 
into,  the  under-lease  to  contain  all  usual  covenants  (including  a 
covenant  not  to  assign  or  under-let  without  the  consent  of  the 
sub-lessor),  together  with  such  other  covenants,  clauses,  and 
provisos  as  were  contained  in  the  lease  under  which  the  premises 
•were  held.  The  original  lease  contained  (1)  a  covenant  that 
disputes  relating  to  the  demised  premises  between  the  lessee  and 
other  tenants  of  the  lessor  should  be  referred  to  the  arbitration  of 
the  lessor;  (2)  that  the  lessee,  his  executors,  administrators,  or 
assigns  would  not  assign  or  sub-let  without  the  licence  of  the 
lessor;  (3)  that  demises  and  assignments  should  be  prepared  by 
the  solicitors  of  the  lessor.  It  was  held  that  the  covenants  in  the 
original  lease  were  not  to  be  taken  as  models  and  inserted  into  the 
under-lease  with  the  names  of  the  under-lessor  and  under-lessee 
substituted  for  the  names  of  the  original  lessors  and  lessees 
respectively,  but  that  they  must  be  inserted  without  modification, 
so  as  to  bind  the  under-lessee  to  refer  disputes  with  other  tenants 
of  the  original  lessor  to  the  arbitration  of  the  original  lessor,  not 
to  assign  or  under-let  without  the  consent  of  the  original  lessor, 
and  to  have  his  demises  and  assignments  prepared  by  the  solicitors 
of  the  original  lessor,  a  decision  to  be  carefully  guarded  against 
when  such  is  not  the  intention  of  the  parties. 

(3)  Possession  under  Agreement  foe  a  Lease. 

It  is  now  decided  (/)  that  since  the  Judicature  Acts,  where 
there  is  an  agreement  for  a  lease  under  which  possession  has  been 
given,  the  possession  is  held  under  the  agreement.  The  tenant 
holds  under  the  same  terms  in  equity  as  if  a  lease  had  been 
granted,  it  being  a  case  in  which  relief  is  capable  of  being  given 
by  specific  performance.  The  landlord  can  exercise  the  same 
rights  as  he  would  have  had  if  a  lease  had  been  granted,  {tt)  On 
the  other  hand,  the  tenant  is  protected  in  the  same  way  as  if  a 
lease  had  been  granted ;  he  cannot  be  turned  out  by  six  months' 
notice  as  a  tenant  from  year  to  year,  {u) 

(s)  30  Ch.  D.  404.  See,  however,  Williamson  v.  Williamson,  T..  R.  9  Ch. 
729,  where  it  was  held  that  tlie  original  lease  was  to  be  a  model  only.  A  form 
of  sub-lease  will  be  found  at  p.  443,  post. 

(t)  Walsh  V.  Lonsdale,  21  Ch.  D.  9  ;  cf.  Adams  v.  Bagger,  4  Q.  B.  D.  480,  and 
infra,  p.  75.     For  an  example  of  a  clause  which  gives  possession,  see  post,  p.  409. 

(it)  But  see  Lewis  v.  Baker  (1905),  1  Ch.  46. 

(«)  Lowther  v.  Heaver,  41  Ch.  D.  248  ;  see  post ,  p.  57. 
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Tlio  nilo  in  WaUi  v.  LonjulnU,  liowever,  has  been  held  not  to 
apply  to  a  ojisc  in  which  the  action  is  bronght  in  a  County  Court 
ujMiu  a  contract  for  a  lease  of  which  tlio  County  Court  could  not 
decree  Hpecific  j)erforniance  on  the  ground  that  the  premises  agreed 
to  be  demised  excee<led  £"iOO  in  value,  (if) 

During   the    time  a  lessee  is  in   possession    under  au   agree- The  Sututo 
ment   for   a  lease   tlie   Statute   of    Limitations   does   not   l>egin  °'oqs"""*' 
to  run  against  the  owners  of  the  land,  inasmuch  as  they  have 
not  an  ell"e<live  right  of  cntr)'  or  action  for  the  recovery  of  the 
land,  (x) 

Covenants  not  to  carry  on  a  i»articular  trade,  or  in  restraint  of  Covcuanin 
trade  in  a  trading  locality,  are  not "  usual  covenants  ;  "  (j/)  whether  not  usuol 
tliey  are  so  or  not,  however,  is  a  question  of  fact.  (:)     Under  a  covenants, 
contract  for  a  lease  Uj  contain  usual  covenants,  where  the  lessee 
was  to  build,  and  not  to  u.sc  the  premi.ses  for  any  other  puri)oso 
than  a  glass  manufactory,  it  was  held,  that  the   le.ssor  was  not 
••ntilled  to  the  insertion  of  an  adirmativo  covenant  comjH^lling  the 
lessee  to  carry  on  this  business,  (a) 

Where  premi.ses  are  descrilxnl  as  "  loa.sehold  business  premises  "  "  l^awimU 

,  ,  >  •   1     1  1  •  ,       r  business 

the  purcliaser  is  entitle<l  to  liave  an  assignment  of  projterty  on  premise*." 
which  ho  can  carry  on  any  business,  subject  only  to  restrictions 
irai>oso<l   by  the  general  law,  or  iu  force  as   to  any  particular 
trade,  (b) 

Although  tliere  are  words  of  present  demise  in  an  agreement  for  Words  of 
o  lease,  if  the  document  provides  that  it  shall  not  operate  as  a  Sem^ws'. 
lease,  but  only  as  an  agreement,  it  will  lie  construed  as  such,  (c) 
An<i  wonis  of  present  contract,  with  an  agreement  that  the  le.s8ee 
should  take  pos-se-ssion  imme<liately  for  building  or  otIierwi.se,  and 
tliat  a  lease  should  l>e  executed  in  future,  operate  only  as  an 
agreement  for   a  lease,  ami   not  as  a  lease  it.self.  (li)     Again,  a 

ur<  Fo*Uf  V.  Itetitt  1892  ,  2  Q.  H.  'J.'i.i.  Unfortiinalcly  the  attention  of  the 
t'.nirt  w«»  not  ilirccted  to  s.  H9  of  the  Jiidiralure  Act,  1873.  Had  regard  Wn 
hail  to  tliat  ttecliun,  it  is  luhmittcd  tliat  the  decision  mast  have  )>ccn  tlic  other 
way. 

(z)    Warrtn  T.  Murray ,  [1894]  2  Q.  H.  tUS. 

(yl  WUbraKiim  v.  Litttry,  18  |l«>av.  2tiC;  Prupert  v.  Parker,  .3  Myl.  &  K. 
280  ;  Ian  v.  Curi*,  .1  Mvl.  *  K.  2r.9 ;  Re  Andrrtun  awl  Milner,  ■«.')  (  h.  I).  47C). 
See,  too,  llamtmhirt  T.  W%ekrn$,  7  C.  D.  55o  ;  lU  Lander  and  liagley,  [1892]  3 
Ch.41. 

(i)   BenntU  r.  Womaci,  3  C.  A  l".  06. 

(o)  Doe  d.  Marquu  o/  Bute  T.  Ouett,  I',  M.  A-  W.  160. 

(4)   In  re  Dant  and  Carey,  40  Ch.  I>.  C«U. 

'n  Perrinj  v.  /Jr<x.*,  1  Woo.  A  K.  610  ;  Tai/for  v.  Caldmll,  3  B.  4  S.  82C. 
Compare  Dvr  d.  Jaekton  v.  Athburnrr,  tt  T.  It.  1C3. 

d  (tordlille  d.  Etlwiek  r.  Way,  1  T.  It.  735.  8c«  Adam$  v.  Tlagger,  4 
Q.  H.  P.   4<'0.  pmt,  p.  Ul.  (11  to   r<>iil   pnyahlc.      Sec    Camdrn   (Mnri/nir)   v. 
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contract  that  T>.  should  receive  certain  sums  of  money  from  A., 
and  should  build  on  A.'s  land,  and  procure  responsible  tenants  at 
a  given  rate,  and  himself  pay  the  rent  from  a  certain  day  till  he 
procured  such  tenants,  creates  no  tenancy  between  A.  and  B.  (c) 

(4)  Ageeement  for  a  Lease  wheee  Texant  ok  Landlord 
ts  to  build. 

Where,  after  words  of  present  demise,  there  was  an  agreement 
to  grant  a  lease  when  certain  buildings  had  been  finished  by  the 
tenant,  it  was  considered  that,  as  the  tenant  had  to  lay  out  money 
on  the  premises,  he  took  an  immediate  legal  interest,  with  an 
agreement  for  a  subsequent  more  formal  assurance.  (/)  And  an 
agreement  for  a  lease,  with  stipulations  for  the  lessee  to  commence 
laying  out  a  considerable  sum  on  the  premises  (the  lease  to 
contain  certain  specified  covenants),  "  and  in  the  meantime,  until 
such  lease  shall  be  executed,  to  pay  rent,  and  to  hold  the  same 
premises  subject  to  the  covenants  above  mentioned,"  amounts  to 
an  actual  demise,  (g) 

UHurc  Landlord  is  to  Btdld. — But,  on  the  other  hand,  where  it  is 
the  landlord  who  agrees  to  complete  certain  erections  on  the  pre- 
mises, that,  it  seems,  is  an  argument  against  an  actual  demise,  (li) 


Approval  of 
plans  by 
landlord's 
architect. 


(5)  Conditions  Precedent  to  Grant  of  Building  Lease. 

It  is  frequently  made  a  condition  precedent  to  the  granting  of 
the  lease  that  the  Iniildings  shall  lie  duly  covered  in  to  the 
satisfaction  of  the  landlord's  architect,  in  conformity  with  plans 
to  be  approved  by  him.  The  law  with  respect  to  the  breach  of 
similar  conditions,  where  the  approval  of  the  architect  is  made  a 
condition  precedent  to  payment  or  any  other  matter,  will  be 
considered   in   a   future   chapter,  (i)      It   would    probably   be  a 

Baiterhury,  7  C.  B.  N.  S.  8(U,  imsf,  p.  57.  See  ante,  p.  52,  as  to  power  of  entry 
only  for  building. 

(c)   TdyJor  V.  JacJcson,  2  C.  &  K.  22. 

If)  Poole  V.  Ucnlley,  12  East,  168.  But  see  Wahh  v.  Lonsdale,  supra, 
p.  54. 

(.(/)  Pinero  v.  Judson,  6  Bing.  206 ;  BoUason  v.  Leon,  7  H.  &  N.  73  ;  Wilson 
V.  Chisholm,  4  C.  &  P.  474.  Compare  Bicknell  v.  Hood,  5  M.  &  W.  104  ; 
Curlinq  v.  Mills,  7  Scott,  N.  R.  709  ;  Anderson  v.  Midland  By.  Co.,  30  L.  J. 
Q.  B.  94  ;  Holland  v.  Kensington  Vestry,  L.  R.  2  C.  P.  565. 

(//)  Doe  d.  Jackson  v.  Ashburner,  5  T.  R.  163  ;  Beynart  v.  Porter,  7  Bing. 
451  ;  Gore  v.  Lloyd,  12  M.  &  W.  463;  Doe  d.  Wood  v.  Clarke,  7  Q.  B.  211. 
See  Whittick  v.  Mozhy,  1  Cababe  &  Ellis,  86. 

(i)  Seepos^,  Chap.  VIII.,  p  94,  et  seq.  See  post.  Chap.  XIX.,  and  p.  225, 
post,  as  to  covenants  to  complete  buildings  to  tlie  eatisfaction  of  the  surveyor. 
See  forms,  pp.  405,  412. 
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8unicient  reply  to  a  lundlurd,  relying  upon  tlie  ilefuult  by  a  leasee 
in  complying;  with  such  a  condition,  that  such  ilcfault  was  caused 
by  liio  fiiiluro  of  the  landlord  and  his  architoct  to  approve  the 
plans  when  submitted,  or  to  supply  plans  if  so  agreed,  (A)  But  if 
there  is  a  condition,  which  is  clearly  expressed,  makin}^  tlie 
architect  tlio  84)lo  and  exclusive  jud^o  in  all  disputes  which  may 
arise  in  consequence  of  breaches  of  the  conditions  in  the  agree- 
ment, the  lessee  will  be  bound  by  his  determination.  (/) 

An  ai^fiuent  by  a  builder  witii  a  lessee  to  erect  a  building  of  A»  to  approval 
such  a  class,  etc.,  as  shall  be  approved  by  the  freeholder  does  not,  ^  ("eeholdor. 
in  strictness,  make  the  approval  by  the  freeholder  a  condition 
prece<lent ;  but  it  is  a  tlelinition  of  wliat  is  agreed  to  be  erected, 
and,  if  the  freeholder  do  not  approve,  there  is  nothing  which 
can  be  performwl,  and  nothing  of  which  the  lessee  can  insist  upon 
the  i>erformance.  In  the  absence  of  such  approval  the  builder  is 
not  liable  for  bi-eoch  of  contract,  if  he  do  not  build ;  the  true 
construction  of  such  an  agreement  is  not  to  put  up  such  a 
building  as  the  freeholder  .shall  approve,  but  such  ns  he  sliall  have 
appn>ved — that  is  to  say,  when  approved  it  shall  be  put  up.  (m) 

The  remedy  of  the  lamllord  for  breaches  of  conditions  liy  the 
lessee  as  to  time  of  completion  is  dealt  with  in  Chap.  XI.,  jws<, 
pp.  136,  el  ttq. 

(6)  Natl'be  of  Payments  before  Lease  is- Granted. 

When,  as  is  fre<inently  the  case,  it  is  stipulated  that  sums  in 
the  nature  of  rent  shall  from  time  to  time  l>e  paid  liefore  the  lease 
is  granted,  such  payments  have  Ijeen  considered  sums  in  gross, 
qutui  rent,  but  not  rent,  (n)  Con.sequently,  assignees  of  the 
builder  do  not  accjuire  any  estate  in  the  premises,  nor  if  they 
l>ay  the  qutui  rent  do  they  assume  the  iKwition  of  yearly  tenants; 
the  i>erson  liable  to  pay  the  qua»i  rent  is  the  original  con- 
tractor, (o)  Tlie  same  jirinciple  was  acted  on  in  Adams  v. 
Hugger,  (p)  where,  although    the  builder   never   tfwk    possession 

!k]  Ilobrrli  v.  /Jury  Imjrrovtmcnt  Commiuioiier;  L.  R.  5  C.  P.  310.  Sco 
,«»l.Ch«p.  VII. 

•/)  HobtrtM  T.  Bury  Imprvrtment  t'ummiuionert,  lupra ;  Jonei  v.  Si.  John'i 
Colltgt,  Ozfimt,  L.  K.  r>  Q.  II.  115  ;  and  the  other  caaea  which  are  considered, 
;»»<,  p.  U>0.  Chap.  VIII. 

-rland  Ai-mut  Ili^rl  Co.,!il',l..T.HX\. 
!■     '  \f'irjuU,  V.  Jlatttrbiiri/,  7  C.  B.   N.  8.  804 ;    Ifuulrlt  v.  Tarte, 

IOC.  II.  N.  i>.  Bl.3. 

,«/  Cainden  {Marquit)  v.  lialterbury,  lupra  ;  WaUh  v.  Lotuilale,  21  Ch.  D. 
9.  >urira,  p.  51.     And  »ce  caieii  note*  I/]  and  'a),  p.  50.     .'■co  forms,  p.  409. 

r)  4  y.  n.  i>.  4»i. 
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of  the  land,  it  was  Leld  that  there  was  a  contract  coUateral  to  the 
intended  lease  to  pay  the  amount  of  the  rent,  and  that  non- 
possession  of  the  land  was  immaterial. 


Generally 
divisible. 


Eight  of 
mortagee 
under  such 
agreements. 


(7)  Agkeements  to  Build  several  Houses. 

As  will  be  seen  in  a  later  chapter,  (q)  agreements  for  building 
leases  are,  in  general,  intended  to  be  divisible  and  to  entitle  the 
builder  to  have  a  lease  of  each  house  when  finished,  without  the 
condition  precedent  of  finishing  all  the  other  houses.  The  contract 
is  also  made  divisible  in  this  manner,  so  that  the  builder,  as  soon  as 
he  has  built  to  a  certain  extent  on  portions  of  the  land,  may,  by 
obtaining  separate  lea.ses  of  the  houses,  take  them  into  the  market 
for  the  purpose  of  raising  money,  if  required,  to  enable  him  to 
complete  the  rest  of  the  contract,  (r)  And  there  is  no  obligaticm 
or  condition  implied  in  contracts  of  this  description  that  if  the 
intended  lessee  shall  assign  to  anybody,  that  assignee  shall  enter 
into  a  distinct  and  separate  agi-eement  and  covenant  on  his  part 
to  perform  the  whole  agreement,  (s)  In  such  a  case,  as  soon  as 
the  agreed  number  of  houses  has  been  covered  in,  the  builder,  or 
his  nominee,  is  entitled  to  claim  and  is  bound  to  accept  a  lease  of 
such  houses,  and  his  rights  and  liabilities  are  the  same  as  if  the 
lease  had  been  granted,  and  he  no  longer  holds  such  houses  on  the 
terms  of  the  building  agreement,  but  on  the  terms  to  be  inserted 
in  the  lease,  in  accordance  with  the  decision  in  Walsh  v.  Lons- 
dale ;  (t)  and  a  proviso  for  re-entry  contained  in  the  agreement, 
on  the  builder  discontinuing  building  operations  for  a  certain 
number  of  days,  cannot  be  exercised  against  the  completed 
buildings,  although  default  is  made  as  to  other  parts  of  the  land 
comprised  in  the  agreement,  and  although  a  lease  has  not  actually 
been  gi-anted  of  the  completed  buildings.  («) 


((/)  See  Cb.ip.  XVL,  p.  20^5. 

(r)  See  Chap.  X.,  p.  132,  post,  as  to  advances  to  builder. 
Meaning  of  W   ^Vilkinson  v.  Vlements,  L.  K.  8  Ch.  Ap.  9G.     In  this  action  one  defence 

"covered  in."  ^^s  that  the  houses  were  not  "covered  in"  in  accordance  with  the  contract 
because  water-pipes  had  not  been  put  up,  and  evidence  was  given  by  several 
surveyors  that  water-pipes  ought  to  be  put  up  before  a  house  can  be  said  to  be, 
strictly  speaking,  "  covered  in."  .James,  L.J.,  said  :  "  It  is,  however,  reasonably 
clear  that  a  water-pipe  to  a  cottage  costing  £200  must  be  a  matter  causing  only 
trivial  expenditure,  much  too  trivial,  I  think,  to  afford  a  ground  for  saying  that  a 
builder  who  had  omitted  it  had  not  completed  his  contract  for  tlie  present 
purpose."  As  to  a  wooden  roof  being  deemed  complete  though  not  covered  with 
zinc,  as  provided  by  the  agreement,  see  Loivtlier  v.  Heaver,  svjrra. 

(t)  21  Ch.  D.  9. 

(«)  Loidher  v.  Ihnrer,  41  Cli.  T'.  2G5  :  Stn-n;/  v.  Slringer.  (JI  L.  T.  47o. 
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From  iho  iiioiuont  tho  ri^'lit  to  liavo  a  Icn.so  has  accnie<l  us 
n'j,'arJ.s  any  iiarliciilar  plot,  that  plot  is  to  bo  treated  as  if  a  lease 
luiil  been  j,Taiiteil.  (j) 

Tl»e  ground  landlord  sustains  no  injury  by  treating  such  a 
contract  as  separable  in  this  ivsjwjct ;  ho  f;ots  a  particular  portion 
of  his  property  covered  with  houses,  finished  to  a  certain  extent, 
and  he  secures  a  lessee  of  those  houses,  who,  having  laid  out  money 
already  to  a  considerable  amount  upon  ihem,  will,  for  his  own 
sake,  bo  anxious  to  complete  them,  and  will  l>e  Innind  to  pay  him 
tho  ground  rent ;  and  he  still  retains  exactly  the  same  right  as  ho 
had  under  tho  original  agreement  as  regards  tho  remaining  grouniL 

(8)  Gr-vst  ok  Leask  to  Xomiske. 

It  is  common  in  tho  case  of  agreements  for  building  looses  to 
provide  that  tho  leases  are  to  l«e  granted  to  the  lessee,  or  to  his 
nominee  or  nominees,  (y)  Where  there  is  an  agreement  to  grant 
a  lease  to  a  nominee  only,  tho  ap)x)intment  of  a  nominee  is  a  con- 
dition proce»lont,  and  the  les.see  cannot  maintain  an  action  for 
specific  i>erformauce  of  tho  agreement  if  he  has  nut  i>crformcd  tlio 
condition,  (z) 

(0)    Bfll.tflXG    I.KASE.S    WHKRK   TIIEKK    IS    XO    WuiTTEX    AgIIEEMEXT. 

Although  a  mere  oral  agreement  for  a  building  lease  cannot  Ijo  Tcnn  niu»l 
sued  ujwn  as  such,  yet,  if  the  terms  of  such  contract  be  distinctly  ^  8i'»'«<l- 
proved  or  admitted,  and  there  arc  acts  of  jwirt  performance,  rcfer-  Part  por- 
able  solely  to  the  contract  as  alleged,  and  consistent  with  it,  and  formanco. 
which  arc  sufTicient  to  Uike  the  contract  out  of  the  operation  of  the 
Statute   of  Fraud-!,  an   action    for  specific   performance   ciin    Ikj 
maint^iincil.  (<»)     This  eq\iitable  iloctriue  will  particularly  apply  in 
the  r;v*<>  of  agreements  for  building  leases;  and  if  a  tenant  enter, 
and,  with  thi^  privily  of  ilie  landlonl,  build  in  such  a  manner  as 
cannot  l>e  referred  to  any  otlier  title  tlian  the  alleged  agreement, 
this  woidd  be  a  safficieut  part  perfonuancc  of  the  contract,  (b) 

(«)  Lotcther  T.  IJeavrr,  $upra. 

(jr)  Sec  fiirm,  putt,  p.  40.'i. 

(t)    MV/iamj  ».  JlriKT,.  22  Cli.  D.  441. 

(o)  Sec  prM,  Clinp.  XVI.,  on  Sjiocitic  Pcrfonnnnce,  ornl  pp.  40  anil  l!*'.'; 
Pn>^  T.  Salutlury,  32  Bear.  446.  AM.  Dom.  I'roc.,  14  b.  T.  N.  S.  110.  See 
MaddUon  V,  Atdrrmn,  8  App.  Co*.  467;  .Wr.l/ania  v.  Cooke,  35  C.  I).  CH\  ; 
J-armerw'  ami  Clevrl.iwl  Dairy  Co.  v.  Enkel,  1890  W.  N.  126. 

(h)  Will,  V.  Stmdiing,  3  Ves.  378 ;  Htocklry  v.  Stockley,  1  V.  &  B.  23 ; 
r  .  ■'  r.  .Vf,Uin^l,  I  Ball  A-  B.  393;  Sutherland  v.  liri-m,  \  Hare,  26;  Mundy 
\.  .//•/«,  U  Mvl.  .V  r.  ir,7  ;  Surronic  v.  I'inni'jtr,  3  Dc  G.  M.  &  U.  f.71. 
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Landlord 
allowing 
builder  to 
expend 
money  in 
building  in 
error. 


Where  by  a  parol  contract  the  plaintiffs  agreed  to  sell  to  tlie 
defendant  a  plot  of  land  with  a  house  thereon,  which  they  were  to 
build  for  her ;  and  during  the  progress  of  the  building  she 
frequently  visited  the  site,  and  made  suggestions  for  improvements 
which  the  plaintiffs  carried  out.  It  was  held  that  the  acts  done 
by  the  plaintiffs  in  compliance  with  her  suggestions  were  acts  of 
part  performance  entitling  the  plaintiffs  to  a  decree  for  specific 
performance,  (c) 

It  is  the  fraud  and  injustice  which  would  result  from  allowing 
the  landlord  to  refuse  to  grant  a  lease  after  the  laying  out  of 
money  in  buildmg  under  such  circumstances,  which  give  rise  to 
the  equitable  jurisdiction  in  decreeing  specific  performance  of  a 
parol  agreement,  (d) 

And  it  has  accordingly  been  laid  down  by  the  House  of  Lords,  (c) 
that  if  a  man,  under  a  verbal  agreement  with  a  landlord  for  a 
certain  interest  in  land,  or  under  an  expectation  created  or 
encouraged  by  the  landlord  that  he  shall  have  a  certain  interest, 
takes  possession  of  such  land  with  the  consent  of  the  landlord,  and 
upon  the  faith  of  such  promise  or  expectation,  with  the  Icnoidcdgc 
of  the  landlord,  and  without  objection  by  him,  lays  out  money 
upon  the  land,  this,  though  not  strictly  part  performance,  may 
raise  an  equity  analogous  to  that  which  is  raised  when  one  stands 
by  and  sees  another  expend  money  on  his  land,  believing  he  has 
good  title ;  and  the  Court  will  compel  the  landlord  to  give  effect 
to  such  promise  or  expectation.  So  if  a  tenant  from  year  to  year 
laid  out  money  in  building  upon  land  upon  an  eiToneous  supposi- 
tion, created  or  encouraged  by  the  landlord,  that  he  should  have  a 
lease,  a  Court  of  Equity  would  not  allow  tlie  landlord  to  profit  by 
such  expenditure.  (/)  But  if  the  tenant  failed  to  show  that  he 
had  any  absolute  riglit  as  against  the  owner  beyond  that  of  a 
tenant  from  year  to  year,  or  that  the  owner  knew  lie  was  expend- 
ing his  money  in  the  mistaken  belief  that  he  possessed  such  right, 
he  would  not  be  entitled  to  any  relief. 

(c)  Dickinson  v.  Barrow  (1904),  2  Cli.  339.  Sed  qiuere,  whether  the  acts  done 
by  plaintitVs,  being  done  upon  their  own  land,  were  exchisively  referable  to  the 
contract  within  the  authorities  :  were  they  not  in  their  own  nature  referable  rather 
to  the  plaintidV  ownership  ? 

(d)  Frame  v.  Dawson,  14  Ves.  380;  Lindsay  v.  Lynch,  2  Sch.  &  Lef.  1. 
See  Williams  v.  Evans,  L.  B.  19  Eq.  547,  where  an  outlay  by  a  sub  lessee  was 
held  to  be  as  much  a  part  performance  as  if  it  had  been  the  outlay  of  the  tenant 
himself. 

(e)  Ramsdcn  v.  Dyson,  L.  11.  1  II.  L.  129  ;  %te  per  Lord  Cranworth,  L.C.,  in 
Nunn  V.  Fabian,  11  Jur.  N.  S.  808. 

(/)  Per  Lord  Cranworth,  L.C.'in  Eamsden  v.  Dyson,  L.  1?.  1  H.  L.  142.  See 
also  Civil  Service  Musical  Instrument  Co.  v,  Whifeman  (1899),  08  L.  J.  Ch,  484, 
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It  shouM  ho  obsorve"!  lliat  tlip  ii^'recinonl  must  I'C  cuinplete  ns  Contract  in 
a  (H)ntnict,  whctluT  it  \*c  proved  l.y  one  or  more  writings,  or  '^y '^^tpl^"^^u'»t 
jwrol  ovitlenco,  coupletl  witli  Riiffieient  part  porfornmnco  to  tako  it  ho  mmpUU. 
out  of  tlio  Rtatute.  (//) 


(10)  lUiLiiixr.  ON  Land  wmioir  any  Si'Ecial  Acjkkemkm. 

It  will  not  bo  irrelevant  liere  to  refer  to  the  canons  laid  down  in  Canons  laid 
Jinnuilen  v.  Dyson,  (h)  witli  resjwct  to  building  on  land  where  there  ]{,„ntd<n  v. 
is  no  npeeial  agreement :  Dyson. 

1.  If  a  tenant  builds  on  his  landlord's  land,  lie  does  not,  in 
tlic  absence  of  special  circumstances,  acquire  any  right  to 
prevent  the  landlord  from  taking  possession  of  the  land  and 
buildings  wlien  tlie  tenancy  lias  deterniine<l. 

2.  If  tiie  tenant,  being  a  mere  tenant  at  will,  builds  on  the 
land  in  the  W(>/ that  lie  there) ly  acquires  a  title  afterwards 
to  claim  a  lease  of  the  land,  and  the  landlord  allows  him  so 
to  build,  hioxcing  that  he  is  acting  in  that  l^lief,  and  does  not 
interfere  to  correct  the  error  (Kcmble),  etjuily  will  interfere  to 
comjiel  the  grant  of  a  lease. 

3.  If  a  stranger  Ix^ins  to  build  ou  land,  supposing  it  to  be 
hU  own,  and  tlie  n\il  owner,  jicrceiving  his  mistake,  abstains 
from  setting  liim  right,  and  leaves  him  to  jiersevere  in  his 
error,  a  Court  of  I-^juity  will  not  afterwards  allow  the  real 
owner  to  assert  his  title  to  tlie  land. 

4.  Hut  if  a  stranger  luiilds  on  land  knowing  it  to  be  the 
property  of  another,  equity  will  not  prevent  the  real  owner 
from  afterwards  claiming  the  land,  with  the  benefit  of  all  tlie 
exjR'nilitun'  on  it.(i) 

A  person,  therefore,  exjicniling  money  in  building  by  mistake 
iijion  the  projierty  of  another  has,  it  seems,  no  equity  against  tlic 
owner,  who  was  ignorant  of,  and  did  not  encourage  him  in  his 
expenditure ;  but  if  it  were  necessary  for  tlie  owner  to  proceed  in 
equity,   be   wonld   jinbably  only  lie   entitled   to   its   assistance, 

./  Hfunlrn  V.  Difton,  L.  U.  1  U.  L.  I'i'J,  tupra  ;  Jiick$oH  v.  OglanJer,2 
II.  .V  M  1''.');  and  sec  Caton  v.  (Jaton,  L.  K.  2  it.  I>.  X'Sl  (commcDtoil  on  \>y 
'.,  in  Dickinton  v.  Ilnrrow,  mpra, at  p.  34.3  in  tho  L.  K^  ;  Ltivm  v. 
■hury,  L  U.  •>  Yj^.  270;  llnnkart  V.  Ttunnnt,  L.  It.  10  Kq.  141. 
.  .  ,. .  ,  V.  Htoue,  .1.3  \V.  It.  4'.M.  Soo  Hrryory  v.  Miijhtll,  18  Vcs.  328  ;  K<ut 
India  Co.  y.  Vinrrttt,  2  Atk.  8-3;  Stilrt  v.  fou^ier,  3  Ali.  G92 ;  Unity  Dank  v. 
King,  25  Iksav.  72 ;   Dann  v.  Spurrirr,  7  Vcs.  231. 

(A     .SM;>ra  ;    and  see  Jiankart  r.  Tennaut,  I,.  It.  10  (>].  141. 
(I    See  also  Rtnnit  v.  I'ouii^,  2  L>e  (1.  A-  .1.   I.3(i :   Crampton  v.    Varna  lly. 
Co.^1..  R.  7Ch.  Ap.  002. 
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NY  here  lessor 
is  ignorant 
of  his  own 
rights. 


Claim  for 
work  done 
although  no 
agreement 
within 
Statute  of 
Frauds. 


according  to  tlie  ordinary  rvilc,  by  doing  equity  and  making  com- 
pensation for  tlie  expenditure,  (k) 

So,  where  the  lessor  is  ignorant  of  his  own  rights,  and  there  is 
nothing  to  show  that  he  knew  that  the  plaintiff,  who  had  laid  out 
money  upon  the  laud,  had  been  acting  in  ignoi'ance  of  his  legal 
rights,  an  action  for  a  specific  performance  of  the  agreement 
could  not  lie  maintained  against  the  lessor.  (/)  Mistake  of  fact 
under  these  circumstances  is  not  the  less  a  ground  for  relief 
because  the  person  who  has  made  the  mistake  had  the  means  of 
knowledge,  (m) 

Although  the  agreement  be  not  in  writing,  and  the  plaintiff 
cannot,  therefore,  bring  an  action  on  it,  yet  under  special  circum- 
stances he  may  be  able  to  recover  the  amount  he  has  expended  on 
a  house  of  which  he  expected  to  obtain  a  lease,  as  for  work  and 
labour  done  at  the  defendant's  request,  (n) 


(11)  Landlord's  Title. 

By  statute.  The  Vendor  and  Purchaser  Act,  1874 (o)  enacts  that  "under  a 
contract  to  grant  or  assign  a  term  of  years,  whether  derived  or 
to  be  derived  out  of  a  freehold  or  leasehold  estate,  the  intended 
lessee  or  assign  shall  not  be  entitled  to  call  for  the  title  to  the 
freehold ; "  but  this  is  "  subject  to  any  stipulation  to  the  contrary 
in  the  contract."  An  agreement  to  deliver  an  abstract  of  the  title 
to  the  freehold  excludes  this  section,  (^j)  A  lease  comprising  a 
right  of  way  is  within  the  section  even  as  to  the  right  of  way.  (q) 
And  the  Conveyancing  and  Law  of  Property  Act,  1881,  (?•)  enacts 


(Ic)  Neesom  v.  Clarlson,  4  Ilare,  97. 

(?)  WiUmutt  V.  Barber,  15  Cli.  D.  OC  (apiilied  in  Ciril  Service  Musical 
Instrument  Co.  v.  Whileinan,  G8  L.  .J.  Ch.  484;,  where  tlie  circumstances  under 
which  the  owner  of  a  legal  right  will  be  precluded  by  his  acquiescence  from 
asserting  it  were  considered.  See  Qerraid  v.  O'ReiUy,  3  D.  &  AVar.  414,  433; 
Macher  v.  Foundling  Hospital,  1  V.  it  B.  188.  See  Jackson  v.  Cator,  5  Ves. 
090,  as  to  expenditure  by  lessee  giving  .in  equity,  but  this  case  was  questioned 
by  Fry,  J.,  in  Willmott  v.  Barber,  svpra.  See  the  case  cited,  however,  in 
Bank-art  v.  Tennant.  L.  R.  10  Eq.  141,  147. 

{m)   Willmott  V.  Barber,  supra. 

(n)  Pulbrook  v.  Lawes,  1  Q.  B.  D.  284. 

(o)  37  &  38  Vict.  c.  78,  s.  2. 

(p)  Be  Pursell  and  Deakin  (18931,  W.  N.  152. 

(?)  Jones  v.  Watts,  43  Ch.  D.  574. 

(r)  44  &■  45  Vict.  c.  41,  s.  13.  This  section  is  supplementary  to  s.  3  (1), 
which  is  as  follows  :  ''  Under  a  contract  to  sell  and  assign  a  terra  of  years  derived 
out  of  a  leasehold  interest  in  land,  the  intended  assign  shall  not  have  the  right  to 
call  for  the  title  to  the  leasehold  reversion." 

A  receipt   for  peppercorn  rent  is  not  a  reccijit  within  s.  3   '4   :    Mccdy  v. 
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that  on  a  cuiiUMct  !■>  ;,n\iiit  a  loaso  for  a  terra  of  year*  to  he  iloriveil 
out  of  a  loaschoM  interest,  with  a  leiisehold  ivversion,  the  intcnih'd 
lessee  shall  not  have  the  right  to  call  for  the  title  to  that  reversion. 
Tliis  section,  al*j,  does  ni>t  apply  if  a  contrary  intention  is  exi>ressc<l 
in  the  contract.  I'mlcr  a  contract  to  sell  and  assign  a  term  of 
years  derived  out  of  a  leasehold  interest  in  land,  or  to  grant  a 
lea.s6  for  a  term  of  years  to  be  derived  out  of  a  leasehold  interest 
with  a  lea-sehold  reversion,  the  intonde<l  assign  or  lessee  has  the 
right  to  call  for  the  lease  under  which  the  intended  assignor  or 
lessor  holds,  (j) 

If,  however,  the  intonde<l  lessee  purposes  to  build,  it  is  impnident 
and  unusual  to  take  a  lease  without  investigating  the  lessor's 
title,  (t) 


SECT.  II.— DESCRimON'  OF  BCILDINO  L.VND  BY  PLAN'S. 

(1)  Desckiptiox  is  Aoreemests  fob  IUtldisg  Le.vses,  and  is 
BuiLDixo  Leases. 

In  agreements  for  lea.ses,  and  in  lea.ses  of  land  wliicli  is  cut  up 
for  buiUiing  purposes,  the  parcels  are  frequently  described  by 
reference  to  a  schedule  and  plan.  This  is  a  convenient  mode  of 
describing  the  property,  but  a  plan,  though  a  useful  adjunct  to  a 
specific  description,  can  seldom,  especially  when  drawn  on  an 
inadequate  scale,  show  with  strict  accuracy  the  precise  position 
of  the  property  ;  and  a  slight  error  in  the  drawing  of  the  plan  may 
lead  to  complications  of  a  serious  natui-e.  In  using  plans,  there- 
fore, for  this  purpose,  there  should  be  an  independent  .substantive 
description  of  the  situation,  e.xtent,  and  dimensions  of  the  property 
intendetl  to  be  leased,  so  as  to  let  the  plan  Ix?  merely  in  aid  and 
explanation  of  this  description.  An  instance  of  the  prolmble  con- 
sequences of  relying  upon  the  description  of  the  ju-operty  by 
reference  to  a  plan  which  tunis  out  to  be  incorrect  will  be  found 
in  the  following  case.  A  dee«l  conveyed  a  piece  of  land,  and  the 
schedule  described  the  land  thus  : 

I'o/rt,  30  Ch.  D.  2-14.  A  piirchaitcr  is  entitled  to  min-cyor's  certificate,  an 
evi'lcni-e  of  pcrformanco  of  covenant  to  build,  ih.  But  cf.  lie  Johnion  and 
r,,./. ,.    's  I  f,.  I),  m.     Sec  lit  Stamford,  tic,  Contnet  (I'JOO).  1  Ch.  287. 

V.  Wool/,  [XVyX]  1  Q.  B.  31>.     But  »co  this  e««;  commented  on  in 
11  -  ..  ^I'.tl.  .1  \  p.  15. 

<m.,a8to  tlic  lessoe  lK>in:f  put  upon  inquiry  with  ro-ipcct 
to  r  ,  .         r  IcHior  ai  to  )>iiildiii;r :  and  pr'-cnntioiw  nere8->,irv  where 

the  l«mce  n  to  bnii<L 
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[CHAP.  VI. 


Number  on  tbe  Flan  of 
the  B.  F.  Estate. 

Description  of 
Premises. 

- 

- 

153  6 

A     small    piece 
marked  on  the 
plan 

In    the   occupa- 
tion of  A. 

34  perches 

The  plan  was  drawn  to  a  ?cale,  but  it  was  found  that  153  b  con- 
tained less  than  S-i  perches,  according  to  the  actual  measurement 
of  the  plan,  and  27  perches  only  according  to  the  actual  measure- 
ment of  the  land.  It  was  held  that  the  deed  passed  only  the 
portion  of  land  actually  marked  off  on  the  plan,  as  measured  by 
the  scale.  («)  And,  again,  where  a  deed  purported  to  convey  "  all 
that  messuage  and  several  closes  of  land  thereto  belonging,  called 
Gotton  Farm,  in  the  occupation  of  G.  S.,  and  consisting  of  the 
several  particulars  specified  in  the  first  division  of  a  schedule 
thereunder  written,  and  more  particularly  delineated  in  a  map  or 
plan  thereof  drawn  in  the  margin  of  the  schedule,"  and  there  were 
no  general  words ;  it  was  held  that  evidence  that  a  slip  of  land 
had  always  been  occupied  with  the  closes  mentioned  and  delineated 
in  the  schedule  and  plan,  and  treated  as  part  of  Gotton  Farm,  was 
not  admissible,  and  that  the  deed  was  conclusive,  (w)  But  on  a 
conveyance  of  a  plot  of  land  of  certain  measurements,  set  out  on 
a  plan,  with  two  houses  recently  erected  or  about  to  be  erected 
thereon,  it  being  proved  that  the  foundations  were  laid  before  the 
deed  was  executed,  the  Court  considered  that  it  was  immaterial 
that  the  ground  occupied  by  the  houses  exceeded  the  measure- 
ments stated.  (.(■)  Where  land  is  conveyed  by  reference  to  a  plan, 
and  there  is  an  adjoining  house  of  the  gi-antor  which  in  part  over- 
hangs the  land  so  conveyed,  the  overhanging  part  of  the  house 
passes  by  the  conveyance  of  the  land,  (y) 

(2)  CoNSTr.ucTiox  or  Plax. 
The  question  of  parcel  or  no  parcel  is  a  question  of  fact  for  a 
jury  to  decide ;  but  it  is  the  province  of  the  judge  to  explain  to 

(u)  LhweUyn  v.  Jersey  {Earl).  11  M.  &  W.  183.  See  Barton  v.  Dawes 
(1850),  10  C.  B.  261  ;  Walsh  v.  Trevanion,  15  Q.  B.  733  ;  Baherv.  Richardson, 
f)  W  B.  663  ;  Earris  v.  Pepperell,  L.  K.  5  Eq.  1 ;  Summer  v.  Schofield,  43  L.  T. 
763.  See  also  Davis  v.  Shepherd,  L.  R.  1  Ch.  Ap.  410  ;  and  i^ene  Valley 
Drainage  Commissioners  v.  DunMey,  4  Ch.  D.  1. 

iw)  Barton  v.  Dawes,  10  0.  B.  261,  supra. 

(d)  Manning  v.  Fitzgerald,  1  F.  &  F.  633. 

(y)  Layhourn  v.  Gridley,  [1892]  2  Ch.  53;  as  to  overliangmg  cornice,  see 
Whittaher  v.  Jackson,  2  H.  &  C.  926. 


SECT.  IL]  CONSTRUCTION'  OF   ILAX.  C5 

the  jury  iiow  tho  plaa,  as  auy  otbcr  i)ortion  of  tho  dcod,  is  to  bo 
construed,  (i) 

III  LyU  V.  liichanla  {a)  tho  boundary  in  a  lease  was  dcscribwl 
as  "a  line  dniwii  fmm  J.  V.'s  house"  to  a  bound-stone;  and  in 
the  description  of  tho  parcels  in  the  lease  it  was  said,  "  which 
said  premises  aru  {Mirticularly  described  by  the  map  on  tho  back." 
Tlie  boundar)'  lino  on  tho  plan  appeared  to  bo  drawn  frt)m  the 
north-east  corner  of  tho  house ;  but  tho  position  of  the  property 
was  inaccurately  represented  on  tho  plan,  and  tho  question  in 
dispute  depended  ujwn  what  part  of  tho  house  was  to  be  taken  as 
the  starting-point  fur  the  line.  Lords  Cranworlh  and  Chelmsford  (i) 
held  that  the  judge  below  was  bound  to  look  to  the  plan  as  forming 
part  of  the  deed,  and,  notwithstanding  tlio  inaccuracy  of  the  plan 
as  to  the  jioBition  of  tho  house,  to  direct  the  jury  tliat  the  lino  wiis 
to  1)0  drawn  as  marked  on  tho  plan.  Lord  Westbury  (c)  considered 
that  as  it  had  been  ascertained  that  tho  house  itself  was  incorrectly 
laid  down  in  tlio  plan,  it  was  impossible  to  know  by  an  examina- 
tion of  tho  deeds,  or  by  their  construction  alono,  from  what  corner 
of  the  hou-se  the  boundary  line  was  to  be  drawn  ;  and  that  conse- 
quently tlierc  was  a  latent  ambiguity,  wliich  was  to  be  determined 
by  evidence,  and  was  not  dependent  on  construction.  And  this 
seems  to  bo  the  Ijettcr  opinion ;  for  as  long  as  tlio  jilan  was  not 
found  to  bo  incorrect,  it  would  bo  inteqireted,  like  every  other 
part  of  tho  instrument,  by  the  judge;  but  when  tho  plan  was 
pro%'od  to  incorrectly  repri'sent  tho  position  of  the  house,  it  was  a 
question  of  fact  what  ]'.ircel.s  were  intended  to  Iw  compri.sed  in 
the  lease. 

Parcels  were  described  in  a  conveyance  by  reference  to  a  plan 
an<l  colours.  A  yard,  which  was  delineated  in  the  plan,  but  not 
colourod,  was  held  to  pass  under  the  word  "yards,"  which  was  used 
in  the  general  words,  (rf) 

(3)  Refere-nxes  to  Plans. 

So  where  land  is  sold  for  building  by  reference  to  a  plan  accom-  R«foronco  to 
panying  the  particulars,  wliich  is  incorrect,  it  will  l»e  a  material  "^  '"correct 

(«)  S«e  Lt/U  V.  Uichnrd*,  L.  It.  1  H.  L.  222.  As  to  parol  otidcnco  being 
•dmiwibia  on  tho  question  of  "  p«rccl  or  no  parcel,"  bco  Cole,  Fjcc.  240; 
Blmkhij  V.  Smith,  11  Sim.  150;  Owm  r.  TTiomat,  3  SIvl.  &  K.  353;  Price  r. 
ari^th,  1  L>c  G.  M.  *  O.  80. 

(a)  Nupra, 

(6)  I>iuentimU  Lord  Wcstbnry. 

(c)  /.v'e  ▼■  HirharrU,  iupra,  hi  p.  2.3^  in  iLo  L.  R. 

(<{)    Willis  T.  M'alnei/,  .51  L.  J.  Ox.  181. 

E.B.C.  F 
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plan  on  sale 
of  building 
laud. 


Where  plan 
represents 
intended 
state,  etc., 
of  adjoining 
land. 


consideration  with  the  Court  whether  the  purchaser  was  misled  by 
such  plan,  (c)  If  accurate,  it  is  merely  tantamount  to  a  view  of 
the  property.  (/)  Should  the  purchaser  be  misled  by  the  plan 
which  represents  adjoining  land  as  forming  part  of  the  property, 
the  Court  may  refuse  to  enforce  the  contract,  (g)  Where  lot  1 
was  described  as  building  ground,  and  was  expressed  to  be  sold 
subject  to  the  rights  of  way  reserved  by  the  existing  leases  of 
adjoining  property  2,  and  the  particulars  contained  plans  which 
disclosed  a  carriage-way  reserved  over  lot  1  to  2,  and  also  a  foot- 
way reserved  over  lot  1  to  another  lot  3,  but  gave  no  indication  of 
another  footway  reserved  over  lot  1  to  2,  the  misdescription  was 
held  sufficient  to  entitle  the  purchaser  to  rescind  the  contract,  (h) 
And  where  the  owner  put  up  the  whole  of  an  estate,  except  a  small 
piece  of  land,  for  sale  in  lots,  subject  to  restrictive  covenants  as  to 
the  class  of  buildings  to  be  erected  thereon,  and  the  different  lots 
were  coloured,  and  the  excepted  piece  of  land  was  uncoloiu-ed,  but 
was  not  marked  with  the  vendor's  name,  though  the  names  of  the 
adjoining  owners  were  printed,  the  Court  refused  to  enforce  the 
contract  against  a  purchaser  of  one  of  the  lots,  who  had  purchased 
in  the  belief  that  the  whole  of  the  vendor's  estate  was  included  in 
the  particulars  of  sale,  unless  the  vendor  entered  into  similar 
restrictive  covenants  as  to  the  excepted  plot,  (i) 

A  plan,  if  referred  to  by  an  instrument,  must  be  read  along  with 
it,  and  be  looked  to  for  the  purpose  of  explaining  it.  (k)  But  the 
mere  exhibition  of  a  plan  does  not  amount  to  a  representation  or 
warranty  that  all  the  ground  exhibited  in  the  plan  shall  ))e  put,  or 
shall  continue,  in  the  same  state  in  \vhich  it  was  exhibited  upon 
the  plan ;  (/)  and,  on  the  lease  or  sale  of  building  land,  the  exhibi- 
tion on  the  plan  of  intended  roads  or  other  improvements  on  the 
adjacent  laud,  does  not  bind  the  lessor  or  vendor  to  make  or 
execute  such  roads  or  improvements,  (m)    And,  again,  the  lessee  or 


(e)  Fewster  v.  Turner,  6  Jur.  144 ;  and  see  Gihson  v.  D'Este,  2  Y.  &  C.  C.  C. 
542. 

(/)  Th. 

(r/)   Weston  v.  Bird,  2  W.  E.  145  ;  Benny  v.  Eancoch,  L.  E.  10  Ch.  Ap.  1. 

(/i)  Dyhes  v.  Blahe,  4  Bing.  N.  C.  463.  See  Atf.-Oen.v.  Bij)hosphated  Quano 
Co.,  11  Ch.  D.  327 ;  Ashburner  v.  SeivdJ,  [1891]  3  Ch.  405. 

(i)  Bashcomh  v.  Beclcvnth,  L.  R.  8  Eq.  100 ;  and  ace  post,  Chap.  XXI.,  S.  III.  (11). 

(A-)  Clarice  v.  M.,  etc.,  By.  Co.,  1  J.  &  H.  031 ;  Aichohon  v.  Base,  4  De  G.  & 
J.  10.     See  Talk  v.  MoxJiay,  2  Phill.  774. 

(/)  Tucker  v.  Foit'te,  [1893]  1  Ch.  195.  See_pos<,  Chap.  XX.  as  to  restriclite 
covenants. 

(■»!)  Wldttliouse  V.  Bugh.  (1905),  22  T.  L.  E.  89;  Feoffees  of  Herwt's 
Hospital  V.  Oibso»,  2  Dow.  301 ;  Sijuire  v.  Campbell,  1  Myl.  &  C.  459,  4SG  ; 
A'urse  v.  Lord  Seymour,  13  Beav.  2G9  ;  Feuster  v.  Turner,  6  Jur.  144 ;  Tiilk  r. 


SECT,  a.)  IDKNTITY  OF  PLAN.  G7 

purulmscr  will  not  bo  outitlcd  to  a  grant  of  a  right  of  way  over  any 
roatU  80  laid  down  on  the  plan,  exct'iil  such  as  form  tho  direct 
means  of  conununicalion  with  llio  ueaa'st  liigliway.  (;i)  Of  courso 
where  tho  plan  has  boon  made  distinctly  and  cxpi'cssly  a  iwirt  of 
the  aj,Ti'enient,  tho  case  is  very  different.  (<»)  And  it  scvnis  tiial  it 
would  not  be  couiiietent  to  a  vendor  to  divide  the  land  in  a  dideivnt 
manner,  bo  aa  to  attract  an  occupancy  and  population  entirely 
different  from  that  which  would  have  been  pitxluced  by  acting  on 
tho  plan  pnjjxised  and  held  out  at  tho  sale.  (^<) 

Il'a  man  buy  land  with  notice  acquired  from  plans  or  otherwise 
tii.it  it  forms  j>art  of  a  building  estate,  ho  may  be  restrained  by 
otiicr  landowners  on  the  estate  fi-om  dealing  witii  the  laud  ho  has 
purchaso<l,  otherwise  than  in  accordance  with  the  restrictions  to 
which  such  land  is  subject  as  jwrt  of  such  building  osteite.  (</) 

Fur  tho  jiuqxise  of  identification,  it  has  been  held  at  law  to  ]jc  Roforcnco 
sufficient  tliat  an  alistract  should  refer  to,  without  containing  copies  '^'',^'^1 " 
of,  maps  or  plans  indorse«l  uixm  the  deeds :  (r)  but  this  am  .scarcely 
bo  so  in  cases  where,  as  sometimes  hapfx;ns,  a  deed  contains  no 
substantive  description  of  the  property,  but  conveys  it  merely  by 
reference  to  the  i)lan.(.'()  A  tracing  of  tho  plan  employed  to  defnic, 
or  to  elucidate  tho  description  of  tho  imrccls,  when  not  .sent  with 
tho  abstract,  is  usually  fumishe*!  u^wn  the  purchaser's  request, 
and  may,  it  -seems,  in  most  cases  Ije  insisted  on.  (t) 


(4)  Identity  of  Flak. 

If  a  building  agreement  expressly  refer  to  a  plan  as  an  existing  Parol 
di>cument,  fonuiug  a  term  in  the  contract,  jiarol  evidence  is  admis-  ^".^•"'co 
sible  for  the  purpose  of  identifying  the  plan,  (u)     But  the  evidence  planr°''  ^ 
must  be  such  as  to  establish  the  identity  of  the  plans  to  which 
the  reference  is  made ;  and  a  bill  was  disnussed  for  the  specific 

it'-  II-  774.  ninra.     Sec  Batkeomb  v.  DtckuUh,  lujira  ;  Schrciber  v. 

Or.  9  ;  SifJioiion  T.  Jlote,  4  Do  U.  &  J.  10  ;  Kaitwood  v.  Ltvev,  4  Do 

O-  J.  A;  -"i.  in  ;  bat  «cc  llenumont  r.  Dukn,  inc.  422. 

(li)  Itamlall  T.  //«//,  4  K-  U.  .V  S-  343.  Sco  also  ;»>/,  p-  2C7,  under 
•"  Itoodn,"  etc. 

(o)  Hankin  r.  llutkisauu,  4  Sim.  15  :  Site  r,  Corporatuin  of  Bradford.  4 
Gifl:2C2.  J  J       > 

(p)  Ptacodi  T.  Ptnton,  1 1  Bcav.  3.55. 

(7I    Tindall  r.  C'fulU,  62  L.  J.  Cli.  !>b:.  -.  .mi    .  .•  /,,/W,  C'liap.  XX. 

ir)  Sec  Blarkburn  v.  SmilK,  2  K.\(.ll.  ~'J\i  ,  tnl  .yu.frf. 

(»)  See  anU,  p.  ft4,  at  to  tlie  <laiig>.T  of  dcsorlMng  property  by  reference  only  to 
a  plan. 

ir  P.irf.  V.  ,v  r. 


1  It.  k  My.  1  ir..     Pee  CHnan  r.  Cooke,  1  Scb.  &  Lcf. 
rmoU,  3  N.  -t  P.  356. 
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performance  of  an  agi-eement  to  gi-aut  a  lease  of  "  all  those  premises 

at,  etc.,  as  per  plan,  etc.,"  because  the  evidence  failed  to  show  which 

of  several  plans  was  the  one  intended,  (w) 

Precautions        In  order  to  avoid  questions  of  this  nature,  the  plan  should  be 

necessary.       girrned  by  the  parties,  and  annexed  to  the  contract ;  or,  what  would 

be  still  better,  should  be  indorsed,  where  possible,  on  the  contract. 

In  a  Canadian  case,  where  a  contract  provided  that  works  should 

be  constructed  along  Notre  Dame  St.  from  Berry  St.  to  Lacroix  St., 

"  as  shown  on  a  plan  "  annexed,  these  words  were  held  to  mean  as 

far  as  the  plan  shows  along  Notre  Dame  St.,  but  not  exceeding 

the  most  distant  side  of  Lacroix  St.  (»;) 

!w)  Jlodges  Y.  nurs/all,  1  ^^.  &  "^ly.  nG,  supra. 

(.1-)  City  vf  Mlontreal  v.  Canadmn  Pacific  Sy.  Co.    (l'JO.5),   6i  Lan.  b.  b. 
Bcp.  396. 
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SECT.  I.— rMLIMIKAUY. 

Skvebal  of  the  statemeuts  in  this  auJ  the  following  chapters 
are  to  a  groat  extent  as  much  applicaljle  to  an  aj^cment  for  a 
liuiliiing  lea.sc  as  to  a  ImiliUnf;  contract.  Further,  it  may  be  stattnl 
that,  generally  sjxsaking,  the  jiosition  of  an  architect  under  a 
building  contract  is  substantially  the  .same  as  that  of  an  engineer 
under  an  engineering  contract ;  an<l  the  cases  which  have  been 
decide<l  in  relation  to  arcliitects  and  engineers  resjKictively,  may 
in  general  l>e  n>ganled  as  interchangeable  authorities. 

SECT.  H.— THE  APrOINTMEXT  OF  AN  AUCIIITECT. 

When  the  building  to  Ijc  erccte<l  is  of  importance  an  architect 
is  generally  retained,  being  aclecteU  either  by  competition,  (a)  or 
by  private  arrangement.  (/>) 

(a)  See  conditions  for  a  competition,  F.  L.,  jioul,  p.  4G8. 

(b)  See  form  of  agreement,  F.  XLlX.,  jiotl,  |i.  40u. 
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Agreement 
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No  particular  form  of  appointment  is  necessary,  and  the  retainer 
may,  witli  two  exceptions,  be  either  verbal,  or  implied  from  the 
acts  of  the  parties,  or  the  circumstances  of  the  case.  If  the 
agreement  is  one  Avhich  is  not  to  be  performed  -within  the  space 
of  one  year  from  tlie  making  tliereof,  (c)  that  is,  is  incapable  of 
being  completely  performed  within  the  year,  (rf)  it  must  be  in 
■WTiting.  As  to  secret  agreements  between  employer  and  architect 
or  builder  and  arclutect,  see  pp.  85,  87, 2Jost. 

If  the  arclutect  is  retained  by  a  corporation,  the  agreement 
should  generally  be  under  seal.  This '  is  for  the  reason  that  a 
corporation  can  only  contract  under  seal  except  in  certain  cases. 
Thus,  («)  where  an  xrrban  authority  verbally  directed  theu*  sur- 
veyor to  employ  the  plaintiff,  an  architect,  to  prepare  plans  for 
offices,  which  was  done,  and  the  authority  advertised  for  tenders 
for  building  the  offices  in  accordance  tlierewith,  but  when  these 
were  sent  in,  it  was  found  that  the  plaintiffs  plans  were  upon  too 
expensive  a  scale,  and  the  intended  oflSces  were  not  erected ;  but 
although  the  offices  were  necessary  for  the  purposes  of  the  de- 
fendants, and  the  plaintiff's  plans  were  necessary  for  the  erection 
of  the  buildings  for  which  they  were  designed  (the  case  was  decided 
in  reference  to  the  Public  Health  Act,  1875),  (/)  it  was  held 
that  the  plaintiff  could  not  recover,  on  the  gi'ound  that  the 
defendants  were  a  corporation,  and  that  the  contract  was  not 
under  seal.  ([/) 

So  a  claim  for  making  a  plan  of  one  of  the  parishes  of  a  union 
was  disallowed,  on  the  ground  that  this  was  not  a  contract  incident 
to  the  purposes  for  which  the  guardians  were  incorporated,  and 
therefore  not  within  the  exceptions  to  the  general  rule,  requiring 
contracts  by  a  corporation  to  be  under  seal.  (/;) 

It  is  important  to  note  that  in  the  case  of  R^cnt  v.  WimUcdon 
Local  Board  {i)  the  Court  was  really  deciding  a  matter  which  was 

(c)  Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  4.  Soo  Britain  v.  Bossiter  (1879), 
11  Q.  B.  D.  123. 

id)  DoneUan  v.  Bead,  3  B.  &  Ad.  899  ;  Birch  v.  Earl  of  Liverpool,  9  B.  &  C. 
382  ;  and  see  Jlohy  v.  Boehuck,  7  Taunt.  157  ;  Smith  v.  QoU  Coast  and  Ashanti 
Explorers,  Ltd.  (1903),  1  K.  B.  285. 

(e)  IJvnt  V.  ne  Wimbledon  L.  B.  (1878),  3  C.  P.  D.  208 ;  on  appeal,  L.  R. 
4  C.  P.  D.  48.  Approved  in  Young  &  Co.  v.  Mayor,  etc.,  of  Boyal  J.caminrjton 
Spa  (1883),  8  App.Cas.  517. 

(/)  38  &  39  Vict.  c.  55. 

((/)  See  cases,  ante,  p.  43,  ei  seq.,  as  to  building  contracts  by  corporations. 

(h)  Paine  v.  Guardians  of  Strand  Union,  8  Q.  B.  320.  But  see  Scott  v. 
Clifton  School  Board,  14  Q.  B.  D.  509,  wliere  "necessary  officer,"  in  the 
Elementary  Education  Act,  1870,  was  held  to  include  an  architect. 

(i)  Supra. 
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dealt  with  l»y  Act  of  rarliamciit.  In  iho  caso  of  a  local  authority  oH>or  loc*l 
other  that  an  urban  authority,  while  tlie  nilc  as  to  all  contniets 
being  uiuler  seal  is  still  of  f,'t'nei-al  application,  "if  the  purposes 
for  which  a  corporation  is  creatcil  render  it  necessary  that  work 
should  bo  done  or  goods  supplied  to  carry  such  purposes  into 
effect,  and  onlors  are  given  at  a  hoard  regularly  constituted  and 
iiaving  general  authority  to  make  contmots  for  work  or  goods 
necessary  for  the  purjwscs  for  which  the  corporation  was  created, 
and  the  work  is  done  or  goods  supplied  and  accepted  by  the 
coqwration  and  the  whole  consideration  for  jxiyment  executed, 
tlio  coqxMiition  cainiot  keep  the  goods  or  the  Ix'nelit,  and  refuse  to 
ji«y  on  the  ground  that,  though  the  nienilicrs  of  the  cori)oration 
who  onlenvl  the  gomls  or  work  were  coniixjtent  to  make  a  contract 
and  bind  tiie  rest,  the  formality  of  a  deed  or  of  afllxing  the  seal 
was  wanting,  and  then  say,  'No  action  lies;  we  arc  not  competent 
to  make  a  parol  contract,  and  wo  avail  ourselves  of  our  own 
disability.' "(;■) 

Enougli  has   been   said,  however, -to  show  that  an  agreement  Agrooment 
lictweon  a  local  Inxlyof  any  kind  and  an  architect  shouhl  generally  p"a<,°i<,^"y 
Ikj  made  under  seal ;    and  it  may  be  observed  tliat  it  was  inci-  essential.' 
dentally  pointed  out  in  the  case  alwvo  quoted  (A*)  that  while  sect.  50, 
sub.-sect.  1  of  the  Ix)cal  CJovcmuicnt  Act,  1894,  enables  certain 
local  authorities  to  delegate  authority  to  committees,  tlic  power  of 
making  contracts  cannot  be  .so  delegated.     An  architect  should 
tlierefore  take  care  that   he  makes   his  contract  with  the  local 
outhority   itself.      Letters   jvissing   lictwecn    him   and   the   com- 
mitteo  cannot  operate  as  a  valid  contract  between  him  and  tho 
coqwration. 

There  does  not  appear  to  be  any  English  case  relating  to  the  Dismis-sal  o( 
right  of  an  employer  to  dismiss  the  architect.  It  was  decided,  "^^  ' 
however,  in  New  South  Wales  tlint  under  the  terms  of  an 
or\linary  building  contract  the  employer  is  not  at  lilierty  to 
discharge  one  architect  and  sul^stitntc  another  in  his  place.  (/) 
In  contracts  of  any  magnitude  a  clause  is  usunliy  inserted  to 
provide  for  the  appfiintment  <S  -i  new  architect  or  engineer  as 
the  case  may  bo.  (m) 

^Vhe^e  the  work  is  to  be  i>erformed  under  tho  direction  of  an  Appointment 

mny  bo  con- 

"/  V.  I'.iUerii-ay,  li.  D.  C.  (I(»0.^),  1  K.  H.  772,  per  Vnn^li.iti 
U  1.,  nt  p.  781.     Sco  nlio  Start  v.  W'rtt  Mmra  ScJukA  Jtaird  (1899), 

C3  J.  r.  4  1(1.     Cf.  Il'iv'-om  V.  Kimhledon  L.  D.,  Times,  June  4,  1877. 

(*)   I^wfur.l  V.  IlillrTiray  II.  D.  C,  ib.,  at  p.  780. 

(0  Murraif  r.  Cohrn  a«8«:,  9  N.  S.  W.  IJcp.  V'i. 

(m)  Sec  CI.  .3,  F,  YIII.,  i<',$t,  p.  .38.3 
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ditiou  pre- 
cedent to 
builder's 
liability. 


architect  to  he  appointed  by  the  employer,  the  appointment  of 
such  architect  is  a  condition  precedent  to  the  liability  of  the 
builder  to  commence  his  work  ;  and,  if  the  architect  is  not  appointed 
within  a  reasonable  time,  the  builder  may  be  released  from  his 
engagement  to  do  the  work,  (n) 


Scale  of  the 
Royal  Insti- 
tute. 


SECT.  III.— REMUNERATION  OF  ARCHITECT. 

The  mere  employment  of  a  professional  person  impUes  an  under- 
taking to  give  him  a  reasonable  remuneration,  but  this  inference 
may  be  rebutted  by  circumstances,  (o) 

There  is  no  fixed  rule  regulating  the  payment  of  architects,  but 
a  Schedule  of  Eules  and  Charges  is  published  by  the  authority  of 
the  Eoyal  Institute  of  British  Architects.  (2))  These  rules,  of 
course,  cannot  be  binding  on  the  parties  to  a  building  agreement, 
unless  they  specially  agree  that  the  charges  of  the  architect  shall 
be  in  accordance  with  those  authorised  in  the  schedule. 

In  an  unreported  case  (q)  an  architect  was  employed  to  prepare 
plans  for  a  house.  The  lowest  tender  obtained  being  too  high, 
the  builder  abandoned  his  intention  of  building.  The  architect 
brouglit  an  action  to  recover  £169,  being  3  per  cent,  on  the 
lowest  tender.  It  was  alleged  that  he  was  entitled  to  this  sum, 
hax-iug  regard  to  the  rules,  (r)  Two  architects  who  were  called  on 
the  part  of  the  defendant,  said  that  the  rule  in  question  was  not 
universally  adopted,  and  that  the  sum  of  £75  tendered  by  the 
defendant  was  a  reasonable  fee  for  the  services  rendered.  Ken- 
nedy, J.,  held  that  the  rule  above  mentioned  was  generally 
adopted.  He  awarded  the  plaintiff  £125,  being  2^  per  cent,  on 
a  £5000  estimate  and  costs. 

Notwithstanding  this  decision,  it  is  most  advisable  that  the 
remuneration  of  the  architect  should  be  defined  by  a  written 
agreement  (s)  between  him  and  the  employer. 

(n)  Coo7nbe  v.  Greene,  2  D.  N.  S.  1023.  See  post,  Chap.  XIX.,  at  p.  225, 
and  cases  there  cited. 

(0)  Manson  v.  BailUe,  2  Macq.  H.  L.  Ca.  80 ;  and  see  Taijlor  v.  Breiver,  1 
M.  &  S.  290;  of.  Bryant  v.  Flight,  5  M.  &  W.  Ill  ;  Bird  v.  M'Oahen,  2 
C.  &  K.  707. 

{p)  These  were  revised  by  the  Ro3'al  Institute  in  1898.  See  posi,  p.  470.  As 
to  Ryde's  scale,  see  Stenning  v.  Mitchell  &  Co.,  Appendix,  p.  6G1. 

(9)  Whipham  v.  Everitt  (1900),  Times,  March  22  ;  Boscoe's  Digest  of  BuiU- 
■itifj  Cases,  p.  171. 

()•)  See  Rule  5,  post,  p.  470. 

(s)  For  the  meaning,  in  an  agreement  for' the  remuneration  of  an  architect, 
of  the  expression  "  the  total  cost  of  the  works,"  see  Bank  of  New  Zealand  v. 
Simpson  (1900),  A.  C.  182.  Unassisted  by  the  context,  it  is  an  ambiguous 
expression,  and  should  never  be  used  without  definition. 
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The  rcmiincratit)H  of   the   arcluWct,  if  ivjiuhited    l.y  contract,  lUmunor.. 
may  In?  made  outiiifjeiit  on  the  hapiH^uin^'  of  a  ceitain  event,  ami  ti„gon°t' 
he  will  not  lie  entitled  to  make  any  charge  nnless  such  event  subject  to 
actually  happens  ;(0  or  it   may  he   subject   to  the   plans,   t'tc,  •{>P^^val  of 
U'ing  previously  approved  of  hy  the  employer,  («)  in  which  aise  employer, 
no   right   to   iwnnent  will   arise   until    such   approval  has  been 
obtaine«I. 

Where    the    architect's   work   provc^s   to   Ixj   useless,   and   his  Loss  of  rj^ 
employer  derives  no  bi-netit  therefnim,  the  architect  may  cease  to  °"">«'*  °"- 
bo  cntitleil  to  recover  his  fees,  (w)  and  where  there  ha.s  been  a 
toUl  failure  of  consideration,  fees  alre;idy   iwiid  may  apparently 
l>o  recovered  l»ack.  (r) 

If  the  building  owner,  having  eniploycd  an  architect  to  prejiai-e  Whoro 
plans,  etc..  for  a  building,  and  to  supervi^io  the  building  oi^rations,  aUndoncd. 
abandons  his  project,  it  is  probable  that  where  there  has  been  no 
express  agreement  to  pay  the  architect  anything,  he  can  sue  as  on 
a  qua  Ilium  infruit.(y) 

Where  an  architect  was  employed  to  prepare  plans,  etc.,  for 
certain  buildings  at  a  fixed  sum,  and  the  owner,  finding  that  the 
buildings  would  cost  moi-e  than  he  wa.s  prepared  to  spend,  did  not 
pn«eed"with  the  works,  the  architect  brought  an  action  to  recover 
his  fee-s.  Although  Coleridge,  C.J.,  told  the  jury  that  if,  in  all  the 
circumstances,  they  thought  the  owner  wa.s  entitled  to  reject  the 
plans,  they  should  find  for  the  defendants,  the  juiy  awarded 
lhepkinti(r£JOO.(j) 

SECT.  IV.-H.\NKRUITCY  OR  DEATH  OF  ARCniTECT.  (zz) 

All  moneys  due  an<l  payable  to  an  architect  for  work  done  in  ^^''J^*';^^'^- 
the  course  of  his  profession,  before  bankruptcy,  pa.s3  to  the  trustee  bankrup°t!"°^ 
ujion  hLs  Itankruptcy,  and  professional  earnings  after  bankruptcy 
and  before  discharge  al.s<:»  jm-is  to  the  trustee,  subject  to  the  deduc- 
tion of  a  sufticient  sum  for  the  necessary  support  of  the  bankrupt 
and  his  family,  (n) 

(0  Moffatl  y.  Lawrie.  15  C.  H.  583;  soo  this  case,  ;v,ii/,  p.  "."i,  under 
prpliminnrv  plan*.     Sec  iilso  Hichar<Uon  v.  Dtalt  (1867),  Timn,  Juno  29. 

(u)  M..'ffatt  V.  DicX$v,t,  13  C.  U.  543;  8«o  thU  case,  poil,  p.  74,  under 
pri'limiimry  plnn^ 

•  '     S.  .•  fiirtliiT,  n»  to  tlii-i,  at  p.  82,  j>oit. 

iz,  Vdumhut  Co.,  U.  V.  CloiKM  (1W«\  1  K.  B.  244,  cited  at  p.  B3,poit. 

(v)  8eo  Spratt  v.  fhjrn/onl,  Tima,  Do(cml>er  1,  1862. 

(«)  flurr  v.  Ilidoul  (1893),  Tiina,  Febniary  22;  Builder,  February  25, 
1893,  p.  157. 

(tz)  As  to  architect'*  imcccsior,  ace  p.  383  n.,jx>tl. 

(a)  Emdtn  T.  Cartf.  k  R.  17  C'h.  1).  768.  But  ace  F.x  ]«rU  lUnxLtll,  lie 
Ilulton,  14  g.  B.  D.  .%1,  aa  to  future  earnings.     See  ;«t  Parke,  B.,  in  Otbion  v. 
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An  arcliitect,  who  is  an  undischarged  bankrupt,  may  maintain 
an  action  for  work  and  labour  done  1  ly  him  after  his  bankruptcy,  it 
the  tnistee  does  not  intervene,  (h) 

Contracts,  wliich  have  for  their  object  some  performance  or 
matter  which  is  strictly  personal  to  the  parties,  are,  in  general, 
construed  as  made  upon  the  implied  condition  that  the  con- 
tracting parties  shall  live  long  enough  and  continue  practically 
capable  to  perform  the  contract.  The  contract,  therefore,  of  an 
architect  is  discharged  by  his  death,  or  by  incapacity  from  illness, 
and  does  not  survive  to  or  against  his  representative,  (c)  So,  if 
there  was  a  special  contract  to  do  particular  work  for  a  certain 
sum,  the  representative  of  the  deceased  architect  could  not,  if  the 
work  was  not  entirely  performed,  recover  any  payment.  But  the 
death  of  the  architect  does  not  discharge  a  vested  right  of  action 
accrued  under  a  contract ;  for  instance,  instalments  already  earned 
under  a  contract  providing  for  payment  by  instalments,  (d)  It 
is  well  to  insert  in  an  agreement  with  an  architect  some  clause 
making  provision  for  what  shall  be  paid  on  his  death,  (e) 


SECT,  v.— EIGHTS  OF  ARCHITECT  IN    RESPECT  OF  PLANS  AND 
rRELIMINARY  DRAWINGS. 

Preliminary        Preliminary  plans  are  either  made  subject  to  a  special  contract 

plans.  fov  that  purpose,  or,  usually,  in  the  case  of  public  competitions,  to 

the  terms  of  the  advertisement ;  the  latter  mode  will,  therefore, 

requii-e  no  further  consideration,  beyond  stating  that  where  plans 

are  sent  in  for  competition,  the  employer  cannot  make  use  of  them 

if  the  competition  is  not  proceeded  with.  (/) 

Plans  to  be         If    an    architect    agree    to    prepare    probationary  plans    and 

approved  of     drawings  (which  Jervis,  C.J.,  considered  to  mean  "  drawings  to  be 

approved  of  liy  all  the  requisite  parties "),  and  he  fail  to  obtain 

such  approval,  he  will  have  no  cause  of  action ;  (ij)  and,  if  no  time 

is  fixed  within  which  the  plans  are  to  be  finished,  the  presumption 

Carruthcrs,  8  IM.  &  W.  321,  333.  And  see  Beckham  v.  Drake,  2  11.  L.  C.  570  ; 
Williams  v.  Chambers,  10  Q.  B.  337  ;  Whitmore  v.  ailmore,  12  M.  &  W.  808  ; 
and  Ex  parte  Iknwell,  supra,  as  to  contracts  requiring  the  bankrupt's  personal 
skill  and  labour. 

(i)  Jameson  &  Co.  v.  Brick  &  Stone  Co.,  4  Q.  B.  D.,  208. 

(c)  Hall  V.  V^Wiijht,  E.  B.  &  E.  765;  Taylor  v.  Caldwell,  3  B.  &  S.  835.  Per 
Parke,  B.,  in  Wills  y.  Murray,  4  Exch.  8GG. 

((7)  Stuhhs  V.  Uolywell  By.  Co.,  L.  R.  2  Ex.  311. 

(e)  For  a  precedent  of  such  a  clause,  see  F.  XLIX.,  CI.  15,  p.  4G7, 
post. 

(/)  Landless  v.  Wilson,  8  Gt.  of  Sess.  Cas.  289. 

(g)  Moffatt  V.  Dickson,  22  L.  J.  C.  P.  265. 
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will    1)0  that  a  reasonable  tiiiio  was  intciulod,  and  tlic  question 

wliothor  a  roxsonable  time  has  elapsed  will  lie  for  the  jury.  (A) 

Tlio  contract  in  the  above  case  of  Moffuil  v.  Dickson  is  not  unlike  Pl»ns  Bubjoct 
...,.,.  ,    .     .ft,    ...    .1         to  a  con- 

one  in  an  acti'm  in  which  the  same  i)Crson  was  plaintin;(t)  tliere  ii„goiicy. 

the  architect  was  to  make  all  reiiuisito  plans  for  laying,'  out  ccrttun 

laud  for  building  puqtose.^,  on  condition  that  ho  should  make  no 

clian^  for  such  services,  but  that  if  the  Liiid  was  di.spo.sod  of  for 

building  purjwse**,  ho  should  be  apiwinted  architect ;  the  land  was 

not  so  disposed  of,  and  it  was  held  the  architect  could  not  recover 

for  the  plans.     This  case  makes  it  clear  that,  where  an  architect 

enters  into  an  agreciuent  to  give  his  services  without  making  any 

charge,  except  ufwu  certain  events  Lap])ening,  when  ho  is  to  bo 

apjMiinte<l  anbiti'ct,  iir  is  to  receive  remuneration,  although  he  may 

have  given  his  services,  ho  will  nr»t  be  entitled  to  make  a  charge 

if  the  exccptetl  events  have  not  happened. 

In  an  action  by   an  architect  who.sc  ])lans,  after  having  Ijccn  Acceptance 
accepted,  are  rejected  on  the  ground  that  the  work  cannot  l»c  done  gu^|e"t''to 
for  the  amount  of  his  estimate,  it  seems  that  it  is  a  question  for  estimate 
the  jury  whether  it  is  an  express  or  implied  cimdition  of  liie  con-  ^^"ual'cost 
tract  that  the  estimates  shall  Ikj  reasonably  near  the  actual  coit.  (/.) 

All  agrccnients  should,  therefore,  clearly  set  out  the  terms  upon  Special  agree- 
which  prolwitionary  drawings,  etc.,  are  to  lie  piuvided ;  ami,  if  it  is  ITrobat'ionary 
intended  that  the  architect  should  make  a  charge  for  such  prelimi-  drawingn 
nary  work  under  the  circumstances,  or,  in  any  event,  for  work 
actually  done,  a  siMJcial  clau.sc  should  Imj  in-serted  to  that  effect.  (/) 
In  the  absence  of  an  agiecment,  tho  usual  fee  paid  to  the  architect 
for  work,  which  is  subsequently  almndoned,  is  2  J  per  cent,  on  tho 
cstimateil  cost,  (m)     But  it  bos  l)cen  decided  that  an  architect  is 
not  entitled  to  recover  commission  (claimed  on  the  amount  of  tho 
lowest  tender)  on  tlio  estimated  expense  of  a  building,  never  in 
fact  erected,  as  that  would  include  payment  for  supervision  of  tho 
works,  but  he  was  allowc<l  remuneration  for  plans,  specilications 
and  working  drawings,  and  quantities  taken  out  liy  him.  (n) 

SECT.  VI.— OWXERSIIIP  OF  PLANS. 

It  is  whnsable  that  a  special  provision  should  ho  in.<u?rte«l 
in   the  agreement  as   to  the  ownership  of  the  plans.     It   h.-^is 

(A)  nurttm  V.  Crifilh*,  1 1  M.  A-  W.  817. 

(0  Moffatt  V.  Laicrir,  24  L.  J.  V.  P.  50. 

{*)  See  DO-  Cockbuni,  C.J.,  in  Sthon  v.  Spooner,  2T.&F.  G13. 

!0  Sec  lortn,  pott,  p.  4CC. 
m)  See  Sche<hilo  of  R.  I.  D.  A.,  r.  5,  po§l.    Bnt  (ice  anle,  p.  72. 
(»)  Farthing  v.  T<,mj>kinii,  0  T.  L.  U.  5CC. 
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been  held  that,  supposing  a  custom  to  exist  that  the  architect,  in 
the  event  of  his  employment  being  put  an  end  to,  is  entitled  to  be 
paid  for  the  plans  and  retain  them,  such  a  custom  is  not  a  reason- 
able one.  (o)  And  even  where  the  employment  is  not  put  an  end 
to,  but  merely  runs  its  course,  the  law  recognises  no  such  custom. 
In  a  recent  case  (  f)  an  architect  was  employed  by  the  owner  of 
certain  houses  to  design  and  carry  out  the  conversion  of  the  houses 
into  flats,  and  he  was  to  receive  5  per  cent,  on  the  contract 
price  for  his  services.  The  architect  accordingly  prepared  plans 
and  specifications,  and  superintended  the  work  of  conversion.  At 
the  conclusion  of  the  work  the  owner  paid  the  architect  his  fees, 
and  claimed  to  be  entitled  to  the  plans  and  specifications.  At  the 
trial  the  architect  tendered  evidence  of  a  custom  in  the  profession 
by  which,  in  the  circumstances  of  the  case,  the  plans  and  specifi- 
cations were  the  property  of  the  architect.  It  was  held  that  the 
custom  was  unreasonable ;  that  the  evidence  was  not  admissible ; 
and  that  the  plans  and  specifications  belonged  to  the  building  owner. 


SECT.  VII.— DUTY  OF  ARCHITECT. 

Generally.  The  public  profession  of  an  art  is  a  representation  and  under- 

taking to  all  the  world  that  the  professor  possesses  the  requisite 
skill  and  al.iility.  And  when  architects  or  surveyors  are  employed, 
although  the  highest  possible  degree  of  skill  cannot  be  demanded, 
yet  there  is  on  their  part  an  implied  warranty  that  they  are 
reasonably  competent  to  the  task  they  undertake,  {q)  The 
architect  is,  moreover,  responsible  not  only  for  himself,  but  for 
those  whom  he  may  employ  under  him.  (r) 

It  was  at  one  time  held  that  valuers,  recklessly  valuing  pro- 
perty for  a  mortgagor,  were  liable  for  loss  sustained  by  a  moj-tgagce, 

(o)  Ebdy  V.  M^Oowan,  Times,  November  17,  1870. 

Ip)  Gibbon  v.  Pease  (1905),  1  K.  B.810,  following  Ebdy  v.  AT'Gowan,  Times, 
November  17,  1870.  In  case  of  sketches  for  works  abandoned,  this  custom  is 
recognised  by  the  Office  of  His  Majesty's  Works  and  Public  Buildings.  See 
Gooding  v.  Ealing  L.  B.,  1  Cab.  &  El.  359;  Times,  November  14,  1884,  as  to 
the  power  of  an  urban  authority,  acting  under  the  Public  Health  Act,  1875,  to 
retain  plans,  although  the}'  have  disapproved  of  the  erection  of  the  buildings 
comprised  in  them. 

((/)  Harmer  v.  Cornelius,  5  C.  B.  N.  S.  236 ;  Duncan  v.  BlimdeV,  3  Stark.  G, 
cited  5  M.  &  P.  548 ;  Pothier,  Louage,  404,  No.  525.  See  pei-  Jervis,  C.J.,  in 
Jenkins  v.  Betham,  15  C.  B.  168. 

(r)  Lord  North's  Case,  Dy.  161 ;  Mackersy  v.  Rimsays,  9  C.  &  F.  818.  The 
principal,  iu  most  instances,  has  no  remedy  directly  against  the  sub-agent,  there 
being  no  privity  between  them ;  see  Cobb  v.  Becke,  6  Q.  B.  930 ;  Bobbins  v. 
Fennell,  11  Q.  B.  248. 
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who  actotl  on  such  valuation,  (s)  The  sanio  law  wouM,  no  doubt, 
have  lieen  applied  to  an  architect  acting  rccklesfily,  hut  the  law  is 
no  lonj^r  the  sjiine.  (/) 

In  Le  Lierre  v.  Gould,  {u)  mortgagees  of  the  interest  of  a  To  whom 
huilder  under  a  buihling  agreement  advanced  money  to  him,  from  a  duty, 
time  to  time,  on  the  faitli  of  certificates  given  by  a  surveyor,  tliat 
certain  8i>ocified  stages  in  the  progress  of  the  buildings  had  been 
reached.  The  surveyer  was  not  appointeil  by  the  mortgagees,  and 
there  was  no  contractual  relation  between  him  and  them.  In 
coiLsc<]uence  of  the  negligence  of  the  surveyor,  the  certificates 
contained  untrue  statements  as  to  the  progress  of  the  buildings, 
))ut  there  was  no  fraud  on  his  {tart,  and  it  was  consequently 
decided  that  the  surveyor  owed  no  duty  to  the  mortgagees  to 
exercise  caro  in  giving  his  certificates,  and  that  they  could  not 
maintain  an  action  against  him  by  reason  of  negligence. 

In  the  absence  of  any  contract,  an  action  for  negligence  cannot 
1)0  maintained  where  there  is  no  fraud,  (x) 

Tlie  most  satisfactory  mode  of  determining  whether  the  architect  ^"'y  '"  «"'- 
has  exercised  pi-oper  skill   is,  to   shuw   by  evidence  whether  a 
majority  or  even  a  moiety,  out  of  a  given  number  of  skilful  and 
exiwrienced  persons  would  have  acted  as  he  has  done,  (y)     In 
his  "  Principles  of  the  Law  of  Scotland,"  Mr.  Bell  thus  lays  down  Scotelaw. 
what  he  conceives  to  be  the  duty  of  a  professional  man — 

1.  Where  a  specific  tu;t  is  oitlered  to  bo  done,  it  must  bo 
done  according  to  rule  :  neither  neglected  or  unskilfully  <lono. 

2.  Wiere  the  act  to  be  done  may  l>c  safely  done  liy  follow- 
ing a  known  method,  which  is  the  plain  and  common  rule  of 
the  profession,  the  j)rofes8ional  man  is  responsible  if  he 
neglects  to  follow  the  method. 

3.  "Where  an  operation  to  be  performed  is  complicated  and 
difficult,  a  professional  man  may  err  and  l«  unsuccessful  and 
yet  not  rcsjionsible  if  he  fairly  exert  the  l^est  of  his  judgment. 

Where  an  engineer  (and  the  same  rule  would,  of  course,  equally  Duty  to  m»ke 
apply  in  the  case  of  an  architect)  was  employed  by  a  committee  '^P""™*"'*- 
for  erecting  a  bridge  and  forming  a  road  to  it,  to  make  an  estimate 
of  the  expense,  it  was  held  that  he  was  bound  to  ascertain  for  himself 

(0  Cann  r.  WUlton,  39  Cb.  D.  39. 

(0  U  Lievrt  t.  fiould,  [1893]   1  Q.  B.  401.     S«o  aB  to  the  liability  of  a 
valuer  for  negligence  in  making  a  valuation,  Lovt  v.  Mack  (1905),  92  L.  T.  34."). 

!u)  Supra, 
x)  Le  Lifvre  T.  Gould,  lupra  ;  Dtrry  T.  Pak,  U  A.  C.  337.    See  further  as 
to  negligence,  y.  70,  pott. 
(y)  Chapman  y.  Walton,  10  Bing.  63. 
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by  experimeuts,  the  nature  of  the  soil,  although  a  person  previously 
employed  by  such  committee,  having  made  the  experiments,  gave 
him,  by  their  desire,  information  of  the  result,  (z)  "  If  a  surveyor 
delivers  an  estimate  greatly  below  the  sum  at  wliich  a  work  can 
be  done,  and  thereby  induces  a  private  person  to  undertake  what 
he  would  not  otherwise  do,  then  I  think  he  is  not  entitled  to 
recover,  (a) 

The  duty  of  an  architect  in  the  matter  of  supervision  has  been 
considered  in  a  recent  Scotch  case,  (b)  There  the  defender  was 
employed  on  the  usual  terms  to  plan  and  supervise  the  building 
of  a  villa.  Part  of  the  work  consisted  of  a  cement  floor-.  The 
bottoming  for  this  floor  was  composed  of  improper  materials,  with 
the  result  that  dry  rot  broke  out  in  the  woodwork,  to  the  loss  and 
damage  of  the  pui-suer,  who  sought  to  recover  the  same  from  the 
defender.  Held,  that  the  pursuer  was  entitled  to  judgment ;  that 
upon  the  facts  the  architect  had  failed  to  exercise  reasonable 
supervision,  and  was  liable  in  damages  to  his  employer  on  account 
of  work  which  he  had  certified,  but  which  was  in  fact  disconform 
to  contract.  Held,  further,  that  an  architect  does  not  fulfil  his 
duty  of  supervision  merely  by  making  occasional  visits  to  the 
building  and  getting  any  parts  of  the  work  set  right  which  he 
happens  to  notice  are  not  in  accordance  with  the  contract.  His 
duty  is  to  give  such  supervision  as  will  reasonably  enable  him  to 
certify  that  the  work  of  the  contractors  is  according  to  contract. 

"  There  may,  of  course,  be  many  things  which  the  architect 
cannot  be  expected  to  observe  while  they  are  being  done — minute 
matters  that  nothing  but  daily  or  even  hourly  watching  could  keep 
a  check  upon.  .  .  .  But  he,  or  some  one  representing  him,  should 
undoubtedly  see  to  the  principal  parts  of  the  work  before  they 
are  hid  from  view,  and  if  need  be,  I  think  he  should  require  a 
contractor  to  give  notice  before  an  operation  is  to  be  done  which 
will  prevent  his  so  inspecting  an  important  part  of  the  work  as 
to  be  able  to  give  his  certificate  upon  knowledge,  and  not  on 
assumption  as  to  how  work  hidden  from  view  had  been  done."  (c) 


(z)  Moneypenny  v.  Hartland,  2  C.  &  P.  378.  See  Farnsworth  v.  Qarrard, 
1  Camp.  38  ;  Grounsell  v.  Laml,  1  M.  &  W.  352  ;  Bracey  v.  Carter,  12  A.  &  E. 
373,  as  to  defendant  reducing  damages  by  showing  work  was  improperly  done, 
or  bringing  an  action  for  negligence ;  and  see  cases,  post.  Chap.  IX. 

(a)  Per  Best,  C.J.,  in  Moiieyptnny  v.  Hartland,  supra,  at  p.  381, 

(6)  Jameson  v.  Simoti  (18991,  1  F.  12U. 

(c)  2b.,  per  the  Lord  Justice  Clerk,  at  p.  1219.  Sec  also  as  to  negligence  in 
supervision,  Armstrong  v.  Jones,  BvAlder,  January  1,  1870. 
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SLLT.  VUI.-LIAniLlTY  FOR  NEGLIGENCE. 

Tlic  law  of  m^j^lij^ouco  is  ihua  statotl  iu  a  well-known  text- 
lim»k,  ((/)  "  The  ik'gn'o  of  skill  iv<iuisito  is  such  as  may  lio  i'Xi)Oclod 
ill  the  circumstances  of  time  ami  place  from  an  avoi-ago  iKjrson  iu 
the  i>n>fossi.in — one  neither  sjiecially  gifted  nor  cxtraonliuarily 
dull.  Wliero  this  i-easuuahlo  amount  of  information  and  skill 
proportioned  to  the  duties  tliat  are  undertaken  is  found,  there  is 
ii>  liability  for  errors  of  judgment  iu  the  application  of  knowledge. 
Kill  case  must  dei«nd  on  its  own  circumstances;  with  the 
paramount  consideration  that  when  an  injury  has  been  sustained 
:!ial  could  not  have  arisen  unless  from  the  absence  of  reasonable 
kill  or  diligence,  then  there  is  liability." 

It  has  also  been  said  tlmt  "To  render  a  professional  man  liable 
tor  negligi'nre,  it  i.s  not  enough  that  there  has  lieen  a  less  degree 
of  skill  than  .some  other  professional  men  might  have  siiown. 
Extraordinary  skill  is  not  requircil  unless  professed  or  conti-actcd 
for;  a  fair  average  degree  of  skill  is  all  that  can  be  insisted  on. 
Or,  as  it  has  l>een  laid  down,  a  jierson  who  enters  a  leanied 
profession  undertakes  to  bring  to  the  exercise  of  his  business 
nothing  more  than  a  reasonable  degree  of  skill  and  care.  He  does 
not  undertake,  if  he  is  an  attorney,  that  he  will  gaiu  a  cause  at  all 
events ;  or,  if  he  is  a  physician,  that  he  will  effect  a  cure ;  nor  does 
he  undertake  to  use  the  highest  j>03sible  degree  of  skill  There 
may  U*  jx-rsons  who  have  higher  education  and  ga-ater  advauUiges 
than  he  has,  but  he  undertakes  to  bring  a  fair,  reasonable,  and 
competent  degree  of  skill."  (<) 

In  lioijtrs  V.  James  (/)  tlie  plaintiff,  an  architect,  sued  to  recover  Negligeoce  iu 
fees  from  his  employer.     The  employer  counterclaimed  for  neijli-  over-certi- 

f  Y 1 1)  g 

gence  in  over-certifying;  the  jury  found  that  the  plaintiff  had 
been  ni'gligeut.  It  was  decidetl  that  the  architect  was  not  protected 
from  liability  for  negligence  by  his  powers  of  valuation  and 
certifying  under  the  contract. 

Tlie  following  case  also  throws  some  light  upon  what  may  be  Illustrative 
the  consequences  of  negligence  on  the  i»art  of  an  engineer.     A  ''"^  ** '° 
ship  was   to   lie   lengthenetl   ami  rejiaired  to  the  satisfaction  of 
the    consulting    engineer    of    the  employer.      Before    tlie   vessel 

(</)  Levtn  on  Segligtiux,  p.  13tiG  ;  and  sco  Coomht  T.  Dtcde,  0<j  Am.  St.  Ilcp., 


106. 


{i)  Per  Tiiiil.-\l,  CJ.,  in  Lum/'hicrv.  I'hiyuii.  >'•  Car.  &  P.  475.    A»  to  damages, 
MO  Columbut  Co.  T.  Clovt*  (1»)3>,  1  K.  B.  244,  jw.',  p.  83. 
(/)  56,  J.  P.,  277. 
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was   delivered,   the   engineer  and   tlie  employers   bad    abundant 
opportunity  of  seeing  wbetber  tbe  lengthening  or  repairs  were  or 
were  not  duly  carried  out.     There  was  no  fraud  of  any  sort,  and 
tbe  existence  of  a  defect  might  easily  have  been  ascertained  before 
and  at  tbe  time  of  delivery  of  the  vessel,  and  the  fact  that  it 
was  not  ascertained  was  owing  to  the  neglect  and  default  of  the 
employer's  agents.      Defects  having   become   apparent   after  the 
ship  was  delivered  over,  the  owners  brought  an  action  to  recover 
damages   in  respect   thereof.      It  was   decided   that   tbe   utmost 
which  was  recoverable  from  the  builders  was  the  amount  which 
it   would  have    cost   to   have    rectified   the   defect   at   tbe   time 
when  tbe  vessel  was  delivered,  and  before  she  was  sent  on  any 
voyage.  (/) 
Negligence  in      In   another  case  {(j)  an  architect   sued   his   employers  for   the 
measuring,     balance  of  bis  commission.     It  was  alleged  in  the  defence  that  he 
bad  been  negligent  in  taking  out  the  quantities  and  measuring 
up  the  work  done.     An  ofl&cial  referee  to  whom  tbe  matter  was 
referred,  found  that  tbe  error  was  only  three-quarters  per  cent., 
and  that  this  could  not  be  regarded  as  a  serious  error  in  a  contract 
which  involved  a  sum  of  £10,000.    Judgment  was  entered  for  tbe 
plaintiff. 

In  the  Irish  case  of  Monks  v.  Dillon  (h)  works  were  executed 
by  a  contractor  for  a  drainage  board  under  tbe  superintendence 
of  their  engineer,  who  had  prepared  the  plans  and  often  saw  the 
works  while  in  progress.  Some  of  the  works  amounted  to  a 
trespass  on  the  plaintiff's  land.  Tbe  engineer  was  held  liable  for 
the  trespass  committed. 

A  question  may  sometimes  arise  as  to  who  is  entitled  to  sue  tbe 
architect  for  negligence.  He  acts  as  an  intermediary  between 
building  owner  and  builder.  Which  of  these  two  parties  may 
support  a  claim  for  damages  ? 

It  seems  that  under  special  circumstances,  as  where  the 
architect  contracts  personally  with  tbe  builder,  and  supplies  him 
with  a  bill  of  quantities  for  reward  paid  by  tbe  builder  to  him  in 
that  behalf,  be  may  incur  liability  to  tbe  builder.  The  following 
case,  (i)  which  is  referred  to  in  the  above  text-book,  appears  to 
illustrate  this. 

Tbe  plaintifi"  sued  the  defendant,  an  architect,  to  recover  damages 
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(/)  Trent  and  Eumber  Co.,  In  re  (1868),  L.  R.  6  Eq.  396. 
(g)  Corbelt  v.  Richmond  (1888),  Building  News,  May  18. 
(A)  (1884)  12  L.  R.  (Ir.)  321. 

(i)  Boh  V.  Thomas,  Beven  on  Negligence  (1895),  vol.  ii.,  p.  1370 ;    Times, 
August  10,  1859, 
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for  su{)j)lyiiig  to  tho  pluinliir  mi  iuaccurato  statciuunt  of  llio 
quaiitititvs  of  work  and  maUjrials  reijuinKl  for  the  eroctioii  of  a 
building  which  the  plaintilf  had  coutractwl  to  erect.  Tho  defeudant 
advertisetl  for  tenders  for  tho  erection  of  a  Baptist  ehajK;!,  staling 
that  tho  j)hins  and  sitecitications  could  be  seen,  ami  tiiat  tho 
quantities  of  work  and  material  would  bo  furuiahed.  Tho  plaintiff 
obtained  from  the  defendant's  office  a  table  of  sucli  quantities, 
headed  by  a  stiittnient  tliat  it  waa  to  Ixj  paid  for  by  the  successful 
competitor.  From  this  table  tho  plaintiff  calculated  his  tender, 
which  was  acceptetl.  For  tho  ])Iaiiitiff  it  was  contended  that, 
indej»on(k'ntly  of  the  ajmputation,  there  was  an  implied  under- 
taking in  law  that  tho  bill  of  quantities  paid  for  by  the  plaintiff 
should  be  reasonably  c<>n\'ct.  For  the  defendant  it  was  contended 
that  there  was  no  contract  lK?tween  the  architect  and  builder,  that 
the  committco  had  stipulated  with  the  plaintiff  that  ho  should  pay 
the  architect,  and  that  tho  architect  was  not  lialile  t<i  the  builder 
for  any  inaccuracy  in  the  (luanlities.  liyles,  J.,  in  Bumming 
up,  directed  the  jury  that  the  defendant  had  stipulated  that  tho 
plaintilT  should  pay  him  f>ir  tho  calculation  of  the  (luantitics,  and, 
liaving  been  i)aid  fur  them  by  him,  the  defendant  wius  liable  to 
compensate  him  if  the  bill  was  not  reasonably  correct.  The  jury 
found  for  the  ]>Iaintiif. 

The  consequences  of  negligence  do  not,  however,  stop  short 
at  making  good  the  immediate  monetary  loss  which  may  be 
sustained.  A  faulty  design  may  involve  disaster  and  personal 
injuries,  for  which  the  engineer  may  Ixj  held  civilly  a-siKnisible. 

In  MoiuUU  V.  Mitchell  {k)  the  widow  of  a  workman  brought  an  Faulty 
action  under  I»nl  Campljell's  Act  against  a  building  owner,  his  ''""'K"- 
contractor  and  architect,  for  the  loss  of  her  husband.  It  apjK'arcd 
that  the  plaintiff's  husl>and  had  Ijecn  one  of  the  workmen  engaged 
in  erecting  certain  houses,  of  which  one  of  the  defendants  was  the 
architect,  and  another  the  builder.  After  the  liou.ses  had  Ijeen 
partly  erectwl  they  fell,  and  the  plaintifTs  husliaiid  was  buried 
among  the  falling  walls  and  killed.  It  was  shown  that  the  fall  of 
the  building  was  due  to  a  wall  lieing  t<x)  slight  to  l)ear  the  strain 
put  uj>on  it.  During  liie  hearing  the  jury,  on  the  suggestion  of 
the  judge  (Lonl  Coleridge,  C  J.),  8topj(e<l  the  case  as  against  tho 
building  owner;  but  in  tho  result  they  found  a  venlict  for  £.500 
against  the  builder  oiid  the  architect  jointly.  It  is  pf>s.sible, 
therefore,  tliat  if  a  hou.se  were  to  fall  owing  to  tho  faulty  design  of 
an  architect,  he  might  Ijc  held  resiwnsiblo  in  damages. 
{*)  The  Time*.  Januarj-  20,  1891. 

E.B.C.  a 
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An  architect  has  also  been  found  guilty  of  negligence  in  giving 
certificates.  (/) 
Where  work  While,  however,  ftiilurc  in  the  construction  of  an  ordinary 
charactM?'^"'  building  may  be  evidence  of  want  of  competent  skill,  failure  in 
doing  something  which  is  quite  out  of  the  ordinary  may  be  con- 
sistent with  skill.  Wliere,  for  instance,  architects  having  been 
emploj-ed  to  put  on  a  new  patent  concrete  roofing,  the  roofing 
proved  a  failure.  An  accion  for  negligence  was  brought  against 
the  architects.  The  jury  found  a  verdict  for  the  plaintiff,  damages 
£50,  wth  the  statement  that  they  were  of  opinion  that  the  novelty 
of  the  experiment  was  a  sufficient  cause  for  the  leakage,  but 
considered  the  defendant  was  bound  to  make  the  roof  water- 
tight. The  Coxart  held  this  was  substantially  a  verdict  for  the 
defendants,  (m) 

For  the  purposes  of  sect.  116  of  the  County  Courts  Acts,  1888, 
claims  by  an  employer  against  an  architect  for  breach  of  duty 
arising  out  of  his  employment  for  not  exercising  due  supervision, 
are  claims  in  contract,  not  in  tort.  (7;) 

Where  a  person  undertakes  and  is  employed  in  performing  a 
woi-k  of  skill  and  labour,  and  fails  tlierein  so  that  his  employer 
derives  no  Icnefit  from  the  work,  the  former  is  not  entitled  to 
reco\'er  payment,  as  the  employer  buys  both  his  labour  and  his 
judgment,  and  he  ought  not  to  undertake  the  work  if  he  does  not 
know  whether  he  can  succeed  or  not.  (0)  If,  therefore,  architects 
or  surveyors  make  estimates,  which  turn  out  to  be  incon-ect  to  a 
considerable  amount,  and  of  no  use,  through  their  omitting  to  take 
ordinary  precautions,  as  to  examine  the  ground  for  the  foundation 
of  the  work,  they  may  not  be  entitled  to  recover  anything  for 
plans,  specifications,  or  estimates  made  for  that  work,  (^j)  If,  how- 
ever, the  incorrectness  of  the  estimate  arises  from  latent  difficulties 
in  the  work  itself,  which  could  not  be  discovered  or  provided 
against  by  the  exercise  of  competent  skill  and  care,  it  is  submitted 
that  the  employer  will  not  be  relieved  from  the  obligation  of 
payment. 

But  in  order  to  recover  back  fees  already  paid,  the  employers 
must  apparently  be  able  to  show  a  total  failure  of  consideration. 
In   a   recent   case    the    plaintiffs   authorised   the    defendant,  an 

(?)  See  Armstrong  v.  Jones,  Builder,  January  1,  1870. 
(?»)  Tur7ur  v.  Garland,  Builder,  June  18,  1853. 
(n)  Steljes  v.  Lif/ram,  19  T.  L.  E.  534. 
(o)  Per  Bayley,  J.,  in  Duncan  v.  Bhnidell,  5  Sfarlt.  G. 

Ip)  Monetjpemuj  v.  Ilartland,  1  C.  &  P.  352 ;  Whitty  v.  Lord  Dillon,  2  F.  & 
P.  G7  ;  and  see  Nelson  v.  Spooner,  2  F.  &  F.  C13. 


Eecovery  of 
foes  already 
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arohitoct,  U>  pix'iwre  i>liins,  etc.,  and  to  eiui>li)y  a  surveyor  to  take 
out  quantities  for  a  Imildiug  on  a  certain  site,  lie  did  the  work 
and  was  juiid  for  it.  Subsequently  it  wius  discovered  that  he  had 
never  measured  the  site,  and  that  the  building,'  i)lanned  liy  him 
would  not  cover  the  whole  site.  It  was  held  that  there  had  not 
lieen  a  tutal  failure  of  consideration  entitling  the  phuntiU's  to 
recover  back  the  defendant's  fee;  but  lliat  the  plaintitl's  were 
entitled  to  recover  by  way  of  damages  the  actual  cost  to  them  of 
adapting  the  plans  to  the  site.  (7) 

A  dictum  of  Wright,  J.,  (')  as  t^)  what  would  have  been  aMonsuroof 
n»asonable  course  for  the  plaintiffi  to  ptirsuc  is  wortii  recording.  '"'**8'-'*- 
lie  said  :  "  Tlie  defendant  him.self  would  have  made  the  plans  good 
without  any  charge.  Indeed,  he  would  have  l^een  bound  to  do  so. 
If,  however,  the  plaintifT  had  called  in  another  architect,  he  would  in 
all  proliability  have  insisted  on  commencing  the  plaits  tie  novo,  and 
woidd  have  refui^ed  to  make  any  u.se  of  the  defendant's  jilans.  But 
would  that  have  lioen  a  reasonable  course  to  jiursue  ?     I  do  not 

iiink  it  would.     One  of  the  first  principles  of  the  law  of  damages 
is  that  a  plaiiitill'  who  has  sufTereil  damage  must  act  reasonably, 

'.ltd  not  incur  unnecessary  exjiense  against  llic  defendant." 

The  fees  are  not  the  full  measure  of  damages.  It  has  been 
held  that  a  valuer  employed  to  value  projK»rty  proposed  as  .'iccurity 
for  a  mortgage  is  lialdo  to  his  employer  for  omission  to  use  duo 
skill,  care,  and  diligence  in  making  the  valuation.  'Iho  measure 
of  damages  is  the  loss  and  expense  caused  to  the  employer  in  dii-ect 
consequence  of  the  negligence,  {a) 

SECT.  IX.— ARCHITECT  IN  IIIS  CAPACITY  AS  ARBITRATOR. 

In  the  exercise  of  some  «f  his  functions,  the  architect  acts  as 
an  arbitrator  l)ctwecn  builder  and  building  owner.  In  his  cajmcity 
as  arbitrator  he  cannot  be  held  liable  for  negligence ;  but  an  action 
may  l>e  brnught  again.st  him  for  fraud.  Tlie  (jueslion  wliethcr  an 
architect  is  acting  as  an  arbitrator  is  by  no  means  ca.sy  to  deter- 
mine. For  some  of  the  purposes  of  a  building  contract  ho  may  bo 
meady  acting  as  the  agent  of  the  building  owner :  tlnis  in  sujx^r- 
vi-iing  and  insiMx;ling  the  work  of  the  builder  he  would  l>o  acting 
merely  as  agent,  and  be  liable  for  any  damages  resulting  from  his 

uihut  Co.,  LI.  X.  Clown  (in0.1),  1    K.  It.  244.     Sco  also,   n«   to 
I  imaon  r.  Simon,  p.  78,  nupra  ;  Ti\hI  and  Humber  Co.,  In  re,  tupra. 
ir)  At  p.  247  in  the  L.  H. 

(•)  Cra/Jir  V.  /.'nni/fy,  4  T.  L.  R.  14 ;  but  to  recover  the  damage,  it  must  Ixj 
•hewn  that  the  employer  n.  tc<l  on  tho  faith  of  the  Talnation,  and  did  not  use  his 
own  judgment  in  making  tho  advance,  ib. 
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If  arbitrator,  negligence,  (s)     But  liis  duties  may  be  those  of  an  arbitrator,  or 
ne°lieence^°'^  gwasi  arbitrator  ;  and  it  is  now  settled  that  no  action  can  be  main- 
tained against  him  in  respect  of  his  exercise  of  those  duties,  (t) 

In  Cliartibcrs  v.  Goldthorpe,  and  Bcstell  v.  Nye,  (?<)  a   building 
owner  employed  an  architect  for  reward  to  supervise  the  erection 
of  certain  houses  by  a  contractor.     The   building   contract  pro- 
vided for  payments  on  account  of  the  price  of  the  works  during 
their  progress,  and  for  payment  of  the  balance  after  their  com- 
pletion upon  certificate  of  the  architect.     By  Clause  20  of  the 
contract  it  was  provided  as  follows :  "  A  certificate  of  the  archi- 
tect, or  an  award  of  the  referee  hereinafter  referi'ed  to,  as  the 
case  may  be,  showing  the  final  balance  due  or  payable  to  the 
contractor,  is  to  be  conclusive  evidence  of  the  works  having  been 
duly  comj^leted,  and  that  the   contractor  is  entitled   to  receive 
payment  of  the  final  balance,  but  without  prejudice  to  the  liability 
of  the  contractor  under  the  provisions  of  clause  No.  12."     In  an 
action  brought  by  the  architect  for  his  fees,  the  building  owner 
filed  a  counterclaim  alleging  that  the  plaintiff  had  been  guilty  of 
negligence    in    incorrectly  measuring    up    work    done    and    in 
improperly  allowing  certain  items,  and  that  consequently  he  had 
certified  for  a  larger  amount  than  he  should  have  done.      The 
Court  of  Appeal  (A.  L.  Smith,  M.R.,  and  Collins,  L.J. ;  Eomer, 
L.J.,   dissenting),  held    that    the   arcliitect,   in   ascertaining    the 
amount  due  to  the  contractor  and  certifying  for  the  same  under 
the  contract,  occupied  the  position  of  an  arbitrator,  and  therefore 
was  not  liable  to  an  action  by  the  building  owner  for  negligence  in 
the  exercise  of  those  functions.     Eeferring  to  the  clause  above  set 
out,  the  Master  of  the  Eolls  said :  {x)   "  I   cannot   come   to  the 
conclusion  that  the  architect's  sole  duty  was  to  protect  the  interests 
of  the  building  owner  against  the  builder.     I  think  that  under  that 
clause  he  owed  a  duty  to  the  builder  as  well  as  to  the  building  owner. 
The  effect  of  his  agreeing  to  act  under  this  clause  M^as  that  he 
undertook  the  duty  towards  both  parties  of  holding  the  scales  even 
and  deciding  between  them  impartially  as  to  the  amount  payable 
by  the  one  to  the  other." 

Collins,  L.J.,  said :  (>j)  "  With  regard  to  the  case  of  Wadsicorth 

(s)  See,  for  instance,  Jameson  v.  Simon  (1899),  1  F.  12il,  ante,  p.  78;  and 
a  Canadian  case,  Badgley  v.  Dickson,  13  Ont.  App.  494,  cited  in  Seven  on 
Keijliyence,  vol.  ii.,  p.  1375. 

{I)  As  to  tlie  interference  of  the  Court  in  a  case  wliere  an  arbitrator  ia 
biassed,  see  cases  cited,  p.  103,  2^ost, 

(«)  (1901)  1  K.  B.  G24. 

(x)  At  p.  034. 

(y)  At  p.  G41. 


Duly  to 
builder  and 
building 
owner. 
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V  Smith.  (:)  which  was  n-liM  on  by  the  ai,i>cllanl,  1  think  il  i.s  -ik.u  Architoct  1. 
to  the  distinction  which  I  l.-intcl  out  when  it  was  cUoa      1  he  ».Litr.u,r. 
nuestion  there  was  whether  a  buiUling  contract,  provul.ng  that  tho 
ichitecfs  certificate  was  to  bo  final  U>twcen  the  l-t.-  as  to 
certain    matter.,   wa..   a  submission    to    arbitration    vMthin    tho 
Common  Law  Vn>c.dmv  Act.  so  as  to  a.lmit  ..f  bcmg  mado  a  r«lo 
of  Court ;  and  it  was  to  this  point  that  the  obsenat.ons  >n  the  ca..o 
^•oro  addressed.     If  such  a  contract  were  a  submission,  the  arch  - 
tect  would  be  in  tlio  full  senso  of  the  term  an  arbitra  or.     This  13 
.rt^umably  tho  reason  why.  in  the  suksequeut  cases,  the  Court  has 
Cnlreful   to  refer   to    persons  similarly   situated    as  yu,s. 
arbitrators'-tlmt  L..  pemns  not  acting  under  a  f'"-}^;^---;; 
but  nevertheless,  for  certain  purposes,  reganled  oa  being  ni  tho 
same  position  as  arbitrators." 

SECT   X -DEALINGS  BETWEEN   ARCHITECT  AND  BUILDER. 

An  agent  is  not  allowed  to  make  any  profit  out  of  the  agency. 
.vithouTthe  knowle<lge  an.l  consent  of  his  principal  ^V-'^^J^ 
.n-i^r  remuneration;  and  any  sum  -\-^o.cy,  so  .^U.n.l  j  .n 
L,ent  from  any  other  souree.  must  be  accoun  ed  for  to  tho 
^n'nciml.  who  may  claim  it  as  money  received  to  1'^  "^^.(a) 
Wheri.  therefore,  an  engineer  (an.l  this  case.  agam.  equally  ref.^ 
to  an  arehitect)  entered  into  a  sub-contract  with  the  contm  U  , 
without  the  knowledge  or  consent  of  *!-  employer,  ^w^s  he  d 
tlmt  any  surreptitious  dealing  between  tho  contractor  and  to 
engineer  was  a  fmud.  and  entitled  the  defraude-l  employer,  if  ho 
came  in  time,  to  have  the  contract,  which  was  entered  into  witho  t 
L  knowledg;  or  coasent.  rescinded,  and  to  refuse  to  proceed  with 
it  in  any  shape,  (h) 

(t)  L.  R.  6  Q.  B.  M-2.  t,    q  n   B   4»)  •  43  L.  J.  Q.  B.  21.5;  drtnt 

VreTcntionofComiption  Act   U'f><.,B.  1.  ^  R,  10  C'li.  .515. 

(6)  Panama,  rlc,  TrUyroph  <:"•;•/'"''"  ^"  f^.S^'wy     J,,^  A  v.   Hurhy.  3 

Auocmtwn  s  r.irmnn,  ^:,."-  ^  J' ~  V:  {j  i  j  304  •  LindUy  I'rtrolcm  Co. 
''*.}  "J'l'Ii. tl'  r'-il  £r:.  T  />A'h)  L.  T  357  ;  V  T-  I,-  »•  281. 
LiSi/t;^.!  v.'/i4J'  (i'"^<^-.  M»y  to!  1  'm,  -'.ere  »n  arch.tect.  ,n  Lrca.  h 
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Commission 
may  be 
recovered. 


Wliolo  con- 


Tlic  Court  will  not  inquii-e  into  the  motive  of  the  person  -who 
gives  a  bribe,  and  there  is  an  irrefutable  presumption  that  the 
person  receiving  it  was  influenced  by  it.  (c) 

It  is  probable,  moreover,  that  the  building  owner  would  be 
entitled  to  recover  from  the  architect  any  commission  which  he 
had  paid  liim.  So  where  property  had  been  sold  by  an  agent  for 
a  principal,  and  the  agent  was  paid  commission  on  the  sale  by  the 
principal,  the  latter,  on  discovering  that  the  agent  had  received  a 
commission  from  the  purchaser,  was  held  entitled  to  recover  the 
commission  which  he  had  paid  to  the  agent,  (d) 

In  a  recent  Scots  case  (c)  cross-actions  were  brought  by  an  English 
vitiatS'^^  ^°  engineering  firm  and  an  Aberdeen  manufacturing  company,  the 
former  suing  for  the  price  of  machinery  furnished,  and  the  latter 
for  damages  in  respect  of  defects,  and  for  the  payment  of  a  com- 
mission by  the  English  firm  to  a  consulting  engineer,  through 
whom  the  Scottish  company  had  conducted  the  negotiations.  This 
gentleman  was  professedly  acting  for  the  buyers,  and  was  paid 
by  them ;  but  he  so  planned  the  specifications  that  there  was 
practically  no  competition  for  the  work,  and  it  was  given  to  the 
English  firm,  with  whom  he  had  previously  arranged  a  com- 
mission. The  existence  of  the  secret  commission  was  only  dis- 
covered by  the  buyers  in  the  course  of  correspondence  regarding 
the  alleged  defects.  The  sheriff-substitute  held  that  the  com- 
mission paid  by  the  sellers  to  the  buyers'  agent  had  increased  the 
price  to  the  buyers'  injury,  and  that  the  buyers  were  upon  tliis 
ground  entitled  to  succeed.  He  also  held  that  inasmuch  as  fraud, 
in  the  legal  sense,  had  entered  into  the  contract,  the  buyers  were 
not  bonud  by  the  ordinary  rules  as  to  rejection  or  notice,  and  that 
damages  might  be  awarded  for  defects,  although  the  buyers  had 
kept  the  -whole  plant  and  had  used  part  of  it  in  their  business 
steadily  for  four  or  five  months.  A  considerable  sum  as  damages 
was  awarded  to  the  buyers,  in  addition  to  repayment  of  the  com- 
mission paid  by  the  sellers  to  the  buyers'  agent.  The  result  of 
the  engineer's  conduct  was  that  the  entire  contract  was  vitiated, 
and  the  company  who  purchased  the  machinery  were  entitled  to 


of  duty  to  his  employer,  allowed  builders  to  contract  to  do  certain  work  for  a 
certain  sum,  whereas,  in  fact,  they  were  employing  sub-contractors  to  do  the 
work  for  a  much  smaller  sura. 

(c)  Hovenden  v.  Millhoff  (1900),  83  L.T.41 ;  SMpwmj  v.  Broadwood  (1899), 
1  Q.  B.  3G9. 

(rf)  Andreiv  v.  liamsaij  &  Co.  (1903),  19  T.  L.  R.  G20;  and  see  also  Eippishy 
V.  K7iee,  21  T.  L.  R.  5. 

(e)  Leeds  Ewjineerwy  Co.  v.  BolcrU  (1902),  Shf.  Ct.  R.  54. 
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.lamagca  for  defocU  which  made  themselves  ai-p^rcut  ouly  after 
the  lajisc  of  a  considerable  liuio. 

SECT   XI  -UNDISCLOSED  AGREEMENT  WITH  EMPLOYEU. 
So  ou  the  other  hand,  the  architect  should  not.  without  the 
kno«'led,n,  of  the  builder,  enter  into  a  seeret  eontract  or  enKu^emeut 
with  tho  employer.     If.  besides  the  eontraet  between  the  emidoye 
I,     tie  builder  there  is  a  contruet  between  the  employer  and  th« 
^h  t<^t   not  communicated  to  the  builder,  that  the  outlay  .shaU 
Tt    x"tl  a  ,iven  sum.  and  the  builder  is.  by  the  eontraet.  subjee 
to  the  or^lers  of  the  architect  as  to  what  works  ho  shall  execute; 
his  agreement  is  not  binding  uiK,n  the  builder,  and  such  resUjct.  n 
of  th/arehiteefs  authority  by  eontraet.  as  agent  or  ^  -^-l;^^^^  ; 
cannot  i..  any  re.si>cet  prejudice  the  builder  a  r.ghU  (/)       VV Uh 
out  imputing  corruption  to  the  arduteet.  .t  ,s  enough  ,         re  J  a^^ 
a  cireum.tanco  tending  to  his  good  judgment  which  was  unknosvn 
to  the  plaintilV."(y) 

SECT   XII.-AUTUOUITY  OF  AUCIMTECT. 
(a)   mrrc   employed   to  prrj>arc   P/ar«.-An    arrangement   by  Wherc^pUns 
M  an  architect  is  merely  employed  to  prepare  plans  is   an^^^^^^, 
onlinary   contract   for   fixed  services    at    an   agreed    amount   of 
remuneration,  and  no  question  of  his  authority  can.  m  this  case. 

"%  ^nrrc  employed  to  ^pcrintend  IF-.rt.-merc  an  architect  WhcrcJ^o^U 
is  cnira^cd  to  superintend  the  erection  of  the  works,  he  iH-comes  ,„^.eHutcnd 
the  ag^^t  of  the  employer  generally  for  all  puqK.ses  ,rU/..«  the  worW. 
contract  connected  with  the  erection  of  the  building.  (A)  and  the 
onlinary  mlcs  as  to  U.c  rights  and  duties  of  agents  of  a  general 
charact^^r,  and  having  a  rccognise.1  apparent  authority  incident  to 
their  character,  will  U:  applicable.    His  authority  may  be  either 
cxprcs-sly  given,  or  inferred  from  the  acts  of  his  supposed  employer. 
When  it  is,  as  it  should  be.  expressly  given,  there  can  l>e  no  doubt 

tf\  ir.n.n  V  How  1  Gifr  2.V;  Kimbrrlry  T.  DicJi,  L.  II.  13  E-J.  1 ;  Scott  v. 
oiiL&}-  S;AJ:  .3  DC  a  ic  J.  334T  and  sc  other  c^x,  p.  104.  ;x,W. 
Ch»p.  VIII.,  imtlcr"<<.rlincates."  .,  „  orj;     Sw,  nlso  caaca 

of)  Prr  Stuart.  V.C%  in  Kemp  v.  Ro*e,  uU  lupra,  at  ^  2Gfi.     Sco  also  caaos 

"",'■  ^'y.  Dick,  L.  R.  13  E.1.   10:  «■">  ««o  Scrumrr  y.  Patk,  18 

C.  U.  N.  S.  7  80     Af.  10  the  archilccl-s  anUiorily  to  employ  (nmnlity  Ri.rvcyor, 
lee  anlt,  Chap.  HI.,  p.  10. 
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as  to  its  extent,  except  from  the  uncertainty  of  words  employed  in 
delegating  it.  (i)  When,  however,  it  is  to  be  inferred  from  the 
conduct  of  the  employer,  that  conduct  furnislies  the  only  evidence 
of  its  extent,  as  well  as  of  its  existence;  and,  in  solving  all 
questions  on  this  subject,  the  general  rule  is,  "that  the  extent 
of  the  agent's  authority  is  (as  between  his  employer  and  third 
parties)  to  be  measured  by  the  extent  of  his  usual  employment,  (i) 
As  to  breach  of  duty  in  carrying  out  the  work  of  supervision,  see 
p.  78,  ante. 

It  has  been  held  that  an  architect  who  is  employed  to  super- 
intend the  building  of  a  house  in  accordance  with  approved  plans 
has  no  implied  authority  to  allow  adjoining  owners  to  build  the 
projecting  ends  of  their  stanchions  and  roof  beams  into  the  wall  of 
the  house,  (l) 

(c)  Delegation  of  Authoritij. —  While  the  maxim  "Delegata 
potestas  non  potest  delegari "  applies  to  an  architect  in  the  per- 
formance of  Ms  duties,  he  may  employ  subordinates  to  caiTy  out  the 
details  of  his  work.  In  a  recent  case,  (wi)  it  was  the  duty  of  an  archi- 
tect to  inspect,  and  if  necessary  reject,  the  materials  used  by  the 
plaintiff  in  carrying  out  a  building  contract.  If  the  plaintiff  refused 
to  obey  the  directions  of  the  architect,  the  defendants  had  power 
to  terminate  the  contract.  The  architect,  having  ascertained  that 
certain  timber  was  being  used  in  tlie  building,  gave  directions 
to  the  clerk  of  the  works  that  he  was  not  to  allow  it  to  be  used, 
and  the  clerk  of  the  works  marked  the  pieces  objected  to.  The 
contractors  having  refused  to  obey  the  directions  of  the  clerk  of 
the  works,  the  defendants  terminated  the  contract.  It  was  held 
by  the  Court  of  Appeal  that  the  architect  having  first  ascertained 
that  portions  of  the  timber  were  not  of  the  stipulated  quality,  he 

(i)  Sm.  Merc.  Laiv  (11th  ed.),  p.  155.  As  to  when  an  express  authority  may 
be  enlarged  by  one  implied  from  employment,  see  Poh  v.  Leask  (1860)  29 
L.  J.  Ch.  888  ;  Fleming  v.  Bank  of  New  Zealand  (1900),  A.  C.  577. 

(k)  See  Sm.  Merc.  Law  (11th  Kd.),  p.  135,  e<  sej.,  as  to  law  generally  on  rights 
and  duties  between  principal  and  agent.  In  an  American  case  {Leverone  v. 
Arancio  (1901),  179  Mass.  439)  it  was  provided  that  "the  contractor,  under  the 
direction  and  to  the  satisf^iction  of  the  architect,  acting  for  the  purposes  of  this 
contract  as  agent  of  the  said  owner,  shall  and  will  provide  all  the  materials,  and 
perform  all  the  work  mentioned  in  the  specilications  and  shown  in  the  drawings." 
It  was  held  that  this  did  not  go  further  than  to  make  the  architect  the  agent  of 
the  owner  in  the  matter  of  deciding  whether  the  work  done  fulfilled  the  require- 
ments of  the  specifications  and  drawings,  and  did  not  give  him  authority  to  waive, 
on  behalf  of  the  owner,  the  terms  on  which  the  owner  had  stipulated  that  the 
payments  were  to  be  made  when  the  work  described  had  been  done  to  the 
architect's  satisfaction. 

(0  Betts  V.  Pickfords  (1905),  2  Ch.  87. 

(ffi)  Oraham  v.  Commissioners  of  Works,  Appendix,  p.  G70. 


BECT.  XII.)  AVTHOBITY  OF  ABCHITFXT.  89 

was  ciititleil  to  ilolegato  the  duty  of  particularising  what  timbers 
were  to  be  n>inovetl.  (n) 

((/)  Authority  as  Gnieral  Agent.— l\\o  architect,  as  a  Roncral 
agoHt,  therefore,  has  the  full  api>aront  authority  due  to  his  jiositiou, 
anil  the  employer  is  Umu\  by  liis  acU  within  that  authority,  not- 
withstanding siHJciul  instructions  restricting  that  authority,  whicli 
arc  not  known  to  tho  builder,  (o)  Wliere  the  terms  of  the  agree- 
ment Wtwecn  the  employer  and  tho  builder  are  general,  and  do 
not  define,  or  t)idy  in  i>art,  or  indistinctly  define,  tiie  nature  and 
extent  of  the  architect's  authority,  in  the  absence  of  siiccilic 
instructions,  it  is  the  arehitocl's  duty  t<i  jmrsuo  tho  accustomed 
course,  which,  if  reasonable,  the  Court  will  supiM)rt. 

^\^lc^c  a  builder  contracts  to  do  work  accortling  to  plans  and 
Bi«.'cifieatiiins,  and  tho  sjiecificatiiin  provides  that  tho  work  is  to 
\<c  done  to  tho  satisfacli.in  of  the  architect  in  every  respect,  tho 
arcliitect  is  not  entitled  to  sanction  deviations  from  the  plans,  and 
the  i.n)prietor  is  not  bound  by  tho  architect's  certificate  to  accept 
any  work  other  tlian  tliat  contracted  for.  (7)) 

{e)  Where  Aiithority  limited  by  Agreement.— Tlut  where  tho 
limits  of  the  architect's  authority  arc  clearly  set  out,  as  is  usually 
tho  case,  by  express  tenus  in  the  agreement  between  the  employer 
and  the  builder,  tho  authority  must  be  strictly  fidlowcd,  as  an 
employer  will  not  Ikj  liable  for  the  acts  of  tho  architect  unless  tho 
aulliority  l-o  duly  pursued  by  liim.  («/)  At  tho  same  time,  tho 
Courts  arc  so  far  lilteral  in  construing  authorities  given  to  agents, 
tliat  they  will  hold  them  to  include  i>ermi.ssion  to  use  all  necessary, 
iir  even  usual,  means  of  carrying  the  main  intcntinn  of  the  principal 
into  effect  in  the  Ijest  manner,  (r) 

Sometimes  tho  contract  provides  that  the  architect  shall  liavc  Authority  ol 

.1  c   1   1  T»  /  \  BrcDitcct  to 

power  to  dismiss  the  builder  if  lie  is  guilty  of  delay,  i-or  a  ca.se  (s)  aigmias 
111  which  this  right  was  held  to  Ix)  subject  to  the  arbitration  claaso,  builder. 
Bce  p.  153,  poxt. 

(n)  Sco  aliio  the  Scots  case  of  Kirkwood  v.  Morrison  (1877),  f>  Ct.  of  Scrs. 
Can.  (4th  Bcr.)  79  ;  aini  tho  Amoriran  caws  of  I'almrr  v.  Clarke  (ISTTi,  lOO  MasH. 
378,  which  arc  aulhoritica  to  tho  wimo  effect.     Uut  sco  caHos,  p.  90,  poit. 

(..)  Kimbrrlry  v.  IUck,  L.  It.  13  K-\.  17.  Sco  po$l,  p.  187,  as  to  order  for 
"  cxtr>«." 

(p)  Ilamtay  v.  lirarid  (1898),  M  F.  lUi. 

(7)  Hvlcs,  J.,  in  I'arkts  v.  frrtcott,  h.  It,  4  Kx.  182,  ciline  Bacon's  Maxima 
Ifi,  "  Manilata  licila  rccipiunt  slricUra  intcrpi^tationcm,  wsd  illicita  latani  ot 
cxtcninm.'' 

(r)  ItirhnrtUon  v.  Andrrton,  1  Camp.  43  n. ;  Jnhmton  r.  Kerthav,  h.  U.  2 
Kx.  82 ;  Irrland  v.  Uringtt.m,  L.  1!.  2  g.  H.  99;  Ih.,  5  g.  B.  510;  IK,  5  II.  h. 
395.     Hut  sec  Jlobinton  v.  M;IUlt,  U.  Ft.  7  H.  I-.  802. 

(.)  Fatter  v.  Ilattin<j»  (Matj-r  ,/),  87  L.  T.  ~M. 
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[CHAP.  vn. 


Where  he 
makes  build- 
iuft  contract. 


Personal 
liability. 


Architect's 
certificate. 

Authority 
to  order 
"  extras." 

Architect 
cannot 
delegate 
authority. 

Distinction 
between  rule 
and  exercise 
of  a  power 
impliedly 
given. 


Appoihtmcnt 
of  clerk  of 
the  works. 


In  an  agreement  by  au  architect  on  behalf  of  his  principal,  for 
building  a  house,  etc.,  the  principal  will  be  bound,  although  no 
special  authority  to  make  the  specific  contract  be  proved,  so  that 
the  general  authority  be  sufficient  to  comprehend  the  terms  of  the 
agreement,  (i) 

Under  certain  conditions  au  architect  may  make  himself  per- 
sonally liable  for  materials  ordered  by  him  for  the  purpose  of 
carrying  out  the  work.  So  where  au  architect  makes  a  contract  in 
his  own  name  without  naming  his  principal,  and  without  expressly 
excluding  his  liability,  he  makes  himself  personally  liable,  (u) 

The  law  as  to  architects'  certificates  and  extras  is  considered  in 
subsequent  chapters,  (ic) 

Architects  entrusted  with  authority  involving  a  trust  or  dis- 
cretion cannot  delegate  it  to  another  without  a  special  authority  to 
do  so,  as  expressed  by  the  maxim,  "  Delegata  potestas  non  potest 
delegari."  For  where  a  man  employs  an  agent,  relying  upon  his 
peculiar  aptitude  for  the  work  entrusted  to  him,  it  is  not  competent 
to  that  person  to  delegate  the  trust  to  another,  (x)  But  this  rule 
must  be  distinguished  from  cases  where  he  does  not  so  much 
delegate  his  agency,  as  exercise  a  power  impliedly  contained  in  his 
appointment ;  in  doing  which  he  must  act  with  precaution,  and 
not  exceed  what  is  proper  under  the  circumstances  of  the  case, 
and  warranted  by  the  usage.  An  architect  might  bo  justified  in 
retaining  a  surveyor  to  take  out  quantities,  but  he  could  not 
delegate  the  whole  of  his  duty.  So  where  an  architect  was 
employed  to  draw  a  specification,  and  he  employed  a  surveyor  to 
take  out  the  quantities,  the  Court  decided  that  the  surveyor,  though 
he  had  no  communication  with  the  employei's,  might  sue  them  for 
remuneration,  having  first  proved  that  the  architect,  in  employing 
him,  had  acted  in  accordance  with  the  custom,  (y) 

It  may  not  be  irrelevant  here  to  state  that  the  clerk  of  the  works 
is  the  person  chosen  by  the  arcliitect  to  superintend  the  work,  and 

(t)  Hall  V.  Holt,  2  A''ern.  322;  S.C.  Duchess  of  Marlborough  v.  Strong,  5  Vin. 
Ab.  533.  See  Fenn  v.  Harrison,  3  D.  &  E.  757 ;  Wyatt  v.  Marq.  Hertford,  3 
East,  147.  As  to  the  effect  of  an  alteration  by  the  architect  in  the  contract,  aco 
I'attinson  v.  LucMey,  L.  R.  10  Ex.  330. 

(m)  Beigtheil  and  Young  v.  Stewart,  16  T.  L.  U.  177. 

{iv)  Post,  Chap.  VIII.;  and  see  Stevenson  v.  Watson,  L.  R.  4  C.  P.  D.  148; 
Chambers  v.  Ooldthorpe  (1001),  1  K.  B.  482,  ante,  p.  84 ;  and  post,  p.  96,  as 
to  the  architect's  position  as  an  arbitrator.  See  post,  Chap.  XIV. ;  Hex  v.  Peto, 
1  Y.  &  J.  37 ;   Coojier  v.  Langdon,  9  M.  &  W.  GO. 

(x)  Per  Williams,  J.,  in  hemming  v.  Hale,  7  0.  B.  N.  S.  498 ;  see  9  Co. 
75  (b) ;  Coombeh  Case;  Coles  v.  Trecotldch,  9  Yes.  236,  251,  252. 

{y)  Moon  v.  Witney  Guardians,  3  Bing.  N.  C.  814.  See  ante.  Chap.  III.,  p. 
10,  et  seq.,  as  to  architect  ordering  "  quantities." 


BECT.  XIIIJ  Al  IISU    WITHOIT  AlTlIOKriY.  91 

to  8C0  that  the  materials  ami  laliour  arc  of  the  nature  shown  in  the 
ilrawuif;3,  or  siKcilied  ami  ilescrilvJ  in  the  agreement.  He  is  imitl 
l>y  the  enii)loyer,  ami  is  the  meiUuni  tlirough  whom  the  onlers  of 
tlie  aa-hitect  arc  eonveyed  to  the  builder;  but  he  luis  no  autliority 
to  make  any  alterations  or  ehangi>3  in  the  work  without  the  in- 
,ilniction.s  of  the  areliitect  or  employer.  A  clause  providing;  that 
a  clerk  of  the  works  shall  bo  apiwintcd.aud  that  he  shall  be  sul  jrcL 
to  the  onlcra  and  directions  of  the  architect,  is  oflcu  inserted  iu  the 
a^Twmcut  between  employer  and  architect. 

SECT.  XlII.-nESDLT  OF  ACTIN'G  WITHOUT  AUTIIOniTY. 

If  an  architect  orders  materials  or  does  some  act  pi-ofe.ssinf,'  I'^^J^^'^'^^ 
contract  for  the  employer,  he  impliedly  warrants  to  the  other  con-  warranty  of 
tractiug  jArty  that  he  in  fact  iK.sse.'Jses  the  authority  ho  assumes  to  authority. 
t  \.  r.  ise;  and  ho  becomes  liable  to  an  action  for  the  breach  of  such 
\\.iir:inty. 

Where,  for  instance,  an  architect  employs  a  quantity  surveyor 
without  authority  in  that  Ix-half,  the  quantity  surveyor  may 
sue  him  for  breach  of  warranty  of  authority. (c)  "The  obli^-ation 
arising  in  such  a  case  is  ^?cll  expressed  l)y  saying  that  a  person, 
pii'f<-s8ing  to  contract  as  agent  for  another,  impliedly,  if  not 
expa-ssly,  undertakes  to  or  promises  the  ix>rson  who  enters  into 
8uch  contract  upon  the  faith  of  the  professed  agent  l)cing  duly 
authoriseil,  that  the  authority,  which  he  professes  to  have,  does  in 
j».int  of  fact  exist." (n)  If  lie  know  at  the  time  that  he  docs  not  False  roprc- 
p.^sr^s  tiio  authority,  he  would  bo  liable  to  a  claim  ^"^ /^''^'^o*^-^  ^j"^",""^! 
lor  deceit.  (4)  So  a  builder  rcc<jvered  from  an  architect  not  ^^^g^, ° 
only  the  value  of  building  materials  oi-dercd  by  him  without 
authority,  but  also,  as  damages,  tho  costs  of  an  action  against  tho 
supfKisi'd  employer,  which  had  failed  for  want  of  the  authority  to 
bind  him,  such  action  being  the  direct  consequence  of  the  assertion 
of  the  architect  tluit  ho  had  such  authority,  (c) 

(i)  Sco  AnlMl  V.  Doyle  (1899),  2  Ir.  U.  27.'i.  notc<l  ante,  p.  12;  and  eco 
abo  JUidiel  r.  Day,  liuiltler,  July  C  and  .July  12,  1906. 

(a)  Per  Cur.  in  Cultm  v.  Wriyht,  7  E.  tc  D.  .101 ;  and  Rco  cascH  un.I.r 
nomu,n  V.  Ikivtnfnjrt,  2  Sm.  L.  C.  (1  llli  ed.)  .W),  .IHl.  ;W2  ;  Simont  v.  I'atchdt, 
7  H  &  U.  .V.H ;  Vow  V.  Ilavi,,  1  K.  B.  &  S.  tl^  ;  llwjha  v.  (Jmemr,  ai  1,.  J.  Q. 
».  3.15;  Firbank  v.  Ilumihrfyi.  18  g.  B.  I).  M  ;  KIkingloii  v.  Ihirtrr,  [1892]  2 
Clu  452;  and  etc  also  O/ii-rr  v.  Dank  of  Knqlami  (1902),  1  Cli.  010. 

(6)  Sco  Uu-it  V.  yic/>olsun.  18  Q.  U.  5<J3;  Jenkint  v.  Itulchinion,  13  Q.  U. 
744;  Ktlun-  r.  lUixitr.  L.  It.  2  C.  P.  174,  aa  to  agent  being  liable  on  contract 
where  ««  princi|>al  in  existence. 

(e)  ItamUll  v.  Tiimeit,  18  C.  11.78C  ;  mid  sec  Hiu/ht*  v.  Onume.Si  I,..l.g.  H. 
335;  SpciUiug  V.  Scedl,  L.  It.  4  C.  1'.  212. 
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Doubt  as  to         Where  such  a  question  arises,  it  would  now  be  competent  for 

authorit''*      the  builder  to  join  both  the  alleged  principal  and  the  architect  in 

the  same  action,  and  claim  a  remedy  in  the  alternative ;  against 

the  one  as  principal,  if  the  architect  had  authority  to  bind  him, 

Indemnity  of  ^^^  against  the  architect,  if  he  acted  without  authority,  (d)    And 

architect.        an  architect,  charged  upon  a  contract,  or  for  any  other  act,  upon 

his  own  personal  liability,  may  serve  upon  liis  employer  a  notice 

of  claim  to  indemnity  for  that  act,  and  thereby  make  him  a  party 

to  the  proceedings,  (e) 

(d)  li.  S.  C.  1883,  Order  16,  r.  7;  Honduras  liy.  Co.  v.  Le/evre  and  Tud-er, 
2  Ex.  D.  301. 

(e)  B.  S.  C,  1883,  Order  IG,  r.  48.  Per  Cur.  in  Adamson  v.  Jarvis,  4  Bing. 
72.  Sec  Dugddle  v.  Levering,  L.  R.  10  C.  P.  196 ;  Benecke  v.  Frost,  L.  E.  1 
Q.  B.  D.  422 ;  Boiver  v.  Hartley,  L.  R.  1  Q.  B.  D.  652. 
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CHAPTEK   VI ir. 

APPROVAL  OF  WOBK  ASD  CEUTIFICATE3. 

PAOK 

Sect.  I.    Appboval  or  Wodk • 

(1)  Oenerallv •".. 

(J)  ApproTol  of  work  by  employer '•> 

S»:CT.  H.     CUtTirUATM ■ 

(1)  Cfrtificatea  dcfiiioJ * 

(a)  rroi,Tfss  certificates jj; 

(6)  Filial  certificates   .        .         .        •  .,    •        '        "or 


(2)  Distiiulioii  t)ctwecn  |>roprc!t8  and  final  certificates        .     .     9j 

(3)  American  cases  relating  to  certificates      ....     .  "j 

(4)  Legal  effect  of  a  certificate  .....••     •'' 


(a)  Whetlicr  certificate  is  an  award 

^6)  When    certificate    is    a    condition    precedent    to 

paNincnt ^^ 

(c)  Where  there  has  been  a  dispute     .         .         .         .  J» 

(5)  Finality  of  a  certificate        .        .         ■        •                 *     '  inn 

(8)  Effect  of  certificate  on  property  in  materials     .        .         .  |W 

(7)  Form  of  certificate       .         . }  *" 

(8)  Kffect  of  conditions  requmns;  certificates  .         .         .         .  j'Ji^ 

(9)  Conduct  of  architect  in  relation  to  certificate         .         .    .  IW'- 
OO)  Bias  of  architect      }"•' 

(11)  Certificates  in  their  relation  to  extras '"* 

(12)  Architect  withholdiiiK  certificate j"-J 

(13)  Who  is  bound  by  a  certificate "Ij 

(14)  Hight  of  jicrson  advancing  money  on  guarantee        .        .  !"< 

SECT  I.— APPROVAL  OF  WOItK. 

(1)  Geneually. 

In  all  IjuiWini^  contract-s  it  is  usually  made  a  coiulilion  inxjcudeiit 
to  j.ayinent,  an<l  in  agrecineuta  for  buildiiif,'  lea.scs  to  the  fjraiitiiij,' 
(.f  the  lca.sc  by  the  lessor,  tliat  the  building  shall  be  comi.leted  to 
the  satisfaction  or  approval  of  the  employer,  or  of  both  employer 
and  architect,  or,  as  is  cusU>mary,  of  the  arcliitcct, 

(2)  Approval  of  Work  by  Employer. 
As  a  pencral  rule,  where  payment  by  the  employer  is  made  ^^;'„';^'„'=^"„- 

Conditional  uwn  his  approval  of  the  work,  (a)  the  right  of  approval,  approval  of 

employer, 
(a)  Sec  Moffail  v.  Didcton,  13  C.  B.  543,  cited  antt,  p.  73 ;  and  sec  Afoffatt 
r.  Uwr.f,  15  (*.  R  583,  cile<l  ante,  ]>.  73.     For  the  peneral  nilea  laid  down  as 
tu  conditions  precedent,  nee  poit,  Cliap.  XIX^  under  "  CovcnanU." 
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CEKTIFICATES. 


Employer  to 
have  oppor- 
tunity of 
inspection. 


[CHAP.  viir. 


on  wlucli  the  contract  is  depcudeut,  must  be  exercised  in  a  reason- 
able and  not  arbitrary  or  capricious  manner,  as  stipulations  and 
conditions  of  this  kind  should,  where  the  language  of  the  contract 
admits  of  it,  receive  a  reasonable  construction,  and  it  \\-ill  always 
be  a  question  for  the  jury  to  determine,  whether  the  employer  has 
acted  bond  fide,  and  ought  reasonably  to  have  been  satisiied  with 
the  work  done.  {I)  But  where  by  the  terms  of  the  agreement  it 
is  stipulated  that  the  satisf^iction  or  approval  shaU  be  "quite  arbi- 
trary, then,  however  unreasonable  and  oppressive  the  stipulation 
or  condition  may  be,  the  only  restriction  upon  the  right  is,  that  it 
must  be  exercised  in  good  faith,  and  not  merely  for  the  purpose  of 
defeating  the  contract,  (c) 

Where  a  building  contract  provides  for  the  inspection  or  approA-al 
of  the  work  by  the  employer  before  payment,  he  must  be  afforded 
an  opportunity  of  inspection  before  he  can  be  called  upon  to  pay  • 
but  he  cannot,  by  withholding  his  approval  unreasonably  and  mali 
fide,  after  an  opportunity  of  inspection  has  been  afforded  him 
deprive  the  builder  of  payment.  ((/) 


SECT.  ir.-CERTIFICATES. 
In  building  contracts  it  is  usually  made  a  condition  of  payment 
for  the  worlv  done,  that  the  arcliitect  shall  gi\-e  liis  certilicate  of 
approval.     The  following  remarks  will,  of  course,  equally  apply 
in  the  case  of  a  certificate  liy  a  surveyor  or  an  eno-ineer. 


(1)   CEKTIFICATES  DEFINED, 
(ff.)  Progress  certificates.— Gerii^caXas  are  of  two  kinds,  "pron-ress 
certificates  "  and  "  final  certificates."    Certificates,  given' from  time 
to  time  by  the  architect  during  the  progi-ess  of  the  work,  merely 

(i)  Damnan  v.  iCV-njr  4  Bing  N.  C.  103;  Parsons  v.  Sexton,  4  C.  B.  899  • 
JJughes  v.  Lenny,  5  M.  &  W.  193.  ' 

„  W  ""'"'^„°'"/'«""":;'^  ^-  L'^'  3  B.  &  S.  364.  And  see  Andrews  v. 
Bel  field,  2  C.  B.  N.  S  7/9,  where  a  carnage  builder  undertook  to  build  a 
carnage  "which  should  meet  with  my  [the  defendant's]  approval,  not  only  on  the 
score  of  workmanship,  but  also  that  of  convenience  and  taste."  It  was  held  that 
f lie  defendant,  having  found  faults  in  the  carriage,  was  entitled  (actinsr  hond  fide 
and  not  from  mere_  caprice)  to  reject  it.  It  is  probable  that  if  there  had  been 
evidence  that  the  rejection  was  capricious,  the  decision  would  have  been  other- 
wise.    Cf.  Walker  v.  L.  &  N.-  W.  Rij.,  1  C.  P.  D.  518. 

{d)  Ballrnan  V.  King,  supra ;_  Andrews  v.  Seljield,  supra.  See  Pothier, 
Louage  No.  147.  Ces  termes  si  jo  suis  content  do  I'ouvrage,  ne  doivent  pag 
etre  entendus  en  ce  sens,  que  lo  locatour  puisso  £tre  admis  indistinctement  i  dire 
qu  il  n  est  pas  content  de  1  ouvrage,  pour  se  dispenser  de  payer  la  crratiBcation 
promise,  ce  qui  rendrait  cette  clause  nulle  et  illusoire  "  '' 


SECT.  II  ]        rRor.nr.ss  and  kinai-  rEKriKicATKs. 

•ntrol  iho  iMiyinents  in:ulo  l«y  llio  fmiili.yir  l«y  way  of  advancop 
;..  tho  buililiT  ;  such  ci-rliticates  arc  clearly  dcfincil  by  Lord  Cairns, 
h.C.,(e)  as  Wiiif,'  siinidy  statements  of  a  matter  of  fact,  namely, 
what  is  tho  wci^^lit,  and  what  13  the  contract  price,  of  the  niaterials 
actually  delivenxl  from  time  to  time  ui>on  the  ground;  and  the 
l«iyment3  made  under  these  certificates  aits  altogether  provisional, 
and  subject  to  adjustment  or  to  readjustment  at  the  end  of  the 
contract.  Of  course  the  "progress  certificate"  also  includes  the 
viduo  of  the  labour  on  tho  work  executed  from  time  to  time.  (/) 

(b)  Final  (•«T/i;^f'r/M.— The  final  certificate  is  the  certificate  given 
by  the  architect  on  the  completion  of  the  work,  when  the  whole 
contract  has  btH.'n  carried  out  to  his  satisfaction,  and  by  virtue  of 
which  the  Iwilance  of  the  contract  price  i.s  mailo  payable  to  the 
builder. 

(2)  DtSTIXCTIOX   nETWEEN  rR00nES.S  AXD  FiSAL  CERTIFICATES. 

Tlie  ftdhiwing  case  illustrates  the  distinction  U'tween  "pi-ogre.ss 
certilicaU'S "  and  "final  certificates."  A  contract  provided  that 
all  the  works  shouhl  Iw  left  complete  and  clear,  to  the  satisfaction 
of  Iho  architect,  and  did  not  contain  any  provision  for  payment  by 
insUlinents;  it  was  held  that  the  builder  wxs  not  entitled  to 
recover  for  the  valao  of  work  done,  as  to  which,  while  incomplete, 
the  architect  had  exprcsse<l  ajiproval  so  far  as  then  partially 
executed,  but  which  wa-s  not  subsequently  completed  to  tho 
architect's  satisfaction.  (3)    (Sec  also  cases  cited  p.  105, 2'ost.) 

(«)  ThanU  SulpJtur  and  Cupper  Co.  v.  M'Ehoy  Jc  Soni,  3  App.  Cm.  104.5. 

(/)  Tho  contract  sometimes  provides  that  tho  progress  certilicnte  shall  not 
projniiico  tlio  6nal  sctllcracnt  For  on  example  of  a  clnuso  to  this  effect,  bco 
m$l,  p.  .lOG. 

(g]  Itirhnvhon  v.  Mahnn,  4  L.  K.  Jr.  C.  P.  480.  Sec  Viarsis  Sulphur  Co.  v. 
M'Klroy,  .1  App.  Co.s.  I040,  pott,  p.  1R4.  It  won  decided  in  a  cnso  at  the  Cnpo 
tliat  circiimstnnccs  may  nriw  whiili  will  jimtify  the  Conrt  in  holding  a  cortificnto 
to  be  "  final "  in  the  'wnsc  that  the  ImiMiT  may  sno  upon  it,  although  it  is  not 
"  final "  in  the  sense  that  it  is  a  rcprcsentalion  tliat  Iho  work  has  been  entirely 
compi'  ted.  A  hniiding  contract  proTidcil  that  tho  work  shoid.l  he  done  nnder  tho 
iii,|K  '  and  to  tho  satisfaction  of  the  orchitcct,  ond  that  paymeiiLi  should 

1„,  I:,  MIC  to  time  "n  roriificatcs  from  him  for  work  dono  and  completed, 

the  onii.l..vir,  liDWCTor,  h>  '  '    1  to  retain  2<1  percent.,  to  bo  devoted  towards 

making  gfKxl  any  defects  v.  •  njipear  witliin  two  months  of  the  completion 

of  tho''bHildiiij;.  A  cirtil.'  it''  wis  graiitod  by  the  architect  setting  out  tho 
existence  of  certain  defects  and  recommending  payment  of  the  balance  mill  duo 
PI,  t'  '         defects  l>oing  rcniedKd,  and  on  this  being  done  Uio 

fmi  .    It  W.-U1  held  tliat,  in  tlio  circumst.inces,  tho  certilicato 

W.1S  e  |in  >.■  Ml  I.,  ^i  i..M.  .tjrtificatc  :  McCarthy  r.  Viucr  (1905),  Sup.  Ct  (Capo 
of  Good  Hope)  I!cp.,  p.  122. 
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Form  of 
certificate. 


Contractor 
required 
to  sign 
certificate. 


(3)  American  Cases  kelating  to  Certificates. 

Where,  according  to  an  American  case,  a  contract  for  railroad 
construction  provided  that  on  the  certificate  of  the  chief  engineer 
that  the  work  had  been  completed  agreeably  to  the  contract, 
together  with  his  estimate  of  the  quantity  of  the  various  kinds  of 
work  done  thereunder,  which  estimate  should  be  conclusive  between 
the  parties,  the  defendant  ^vould  pay  the  contractor  the  amount 
fixed,  and  the  engineer  certified  that  he  had  accepted  "  clearing  on 
main  line  extension  "  between  certain  specified  stations,  comprising 
a  certain  number  of  acres,  this  certificate  was  held  to  be  conclusive 
that  he  had  accepted  the  work  which  had  been  done  under  the 
contract  as  modified  by  subsequent  agreement,  although  the 
certificate  was  not  in  the  language  of  the  contract,  that  the  con- 
tractor had  "  fully  completed  and  finished  agreeably  to  the  various 
stipulations  and  specifications  of  the  agreement."  (h) 

In  another  American  case  (i)  the  specifications  of  a  building 
contract  contained  the  following  provisions :  "  Before  any  final 
estimate  shall  be  allowed  by  the  architect  in  charge,  the  contractor 
will  be  required  to  sign  a  certificate  on  the  said  estimate  that  he . 
will  accept  the  same  as  a  settlement  in  full  for  all  claims  against 
the  owner  on  account  of  work  done  under  this  specification  and 
contract.  The  contractor  shall  also  sign  and  duly  attest  a  state- 
ment, before  final  payment  is  made,  that  all  claims  for  materials 
provided  or  labour  performed  on  this  property  are  paid  and  satis- 
fied in  full,  and  that  there  are  no  claims  whatsoever  against  the 
owner  of  this  property."  It  was  held  tliat  the  foregoing  requu-e- 
ments  were  conditions  precedent  which  the  contractor  must  fulfil 
before  he  could  sue  on  the  contract. 


(4)  Legal  Effect  of  a  Certificate. 

(a)  Whether  Certificate  is  an  Award. — It  seems  that  tlie  ordinary 
clause  in  building  contracts,  that  the  certificate  of  the  architect 
should  be  conclusive  as  to  the  work  done,  and  the  mode  of  doing 
it,  is  not  an  agreement  or  submission  to  arbitration,  (k)  so  that  it 
can  be  made  a  rule  of  Court.  (/)   And  the  certificate  of  the  architect 

(70  Eastham  v.  Weston  Construction  Co.,  Washington  (1905),  77  P.  1051; 
3G  Wash.  7. 

(i)  Leverone  v.  Arancio  (1901),  179  Mass.  439.  See  also  Dugue  v.  Levy 
(1905),  37  So.  995;  Heidtinger  v.  Onnard  Const.  Co.  (1905),  90  N.  Y.  S.  115. 

{k)  Wadsivorth  v.  Smith,  L.  E.  6  Q.  B.  332.  See  Latvson  v.  Wallasey  L.  B., 
52  L.  J.  Q.  B.  302,  and  iu  Court  of  first  instance,  11  Q.  B.  D.  229. 

(0  See  per  Collins,  L.J.,  in  Chambers  v.  Qoldthorpe  (1901),  1  Q.  B.  at  p.  641. 
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is  not  an  uward,  nor  ia  it  liiiMo  to  be  exaniinoil  as  such,  (w)  So 
where  the  contract  lias  provided  that  the  cerlilicato  of  the  architect 
nhoulil  be  a  condition  precedent  to  jiayiuent,  the  Court  will  not 
(il>taiu  jurisdiction  liecause  of  the  jn>\ver  to  refer  to  arliitnition.  (n) 

Nevertheless,  the  certificate  of  an  architect  will,  under  certain  illustrative 
conditions,  he  treated  as  the  award  of  an  arbitrator  in  the  sense  '^'**"' 
that  anaetiiin  fur  ne^lii,'ence  cannot  lie  maintained  by  the  buibliiig 
owner  against  tlie  arcliilect  for  alle-^ed  ni'gligeuco  iu  granting  tlio 
certificate,  (o)     In  other  wonls,  the  architect  may  occupy  the 
position  of  a  qmisi  arbitrator. 

In  Slfrnison  v.  U'tilsoii,(]>)  where  the  contract  provided  that  the 
amouut  of  additions  should  be  ascertained  by  the  architect  in  tho 
same  manner  as  the  "(luantities"  luad  l)een  measured,  and  that 
the  employer  and  the  contractor  would  1)0  bound  to  leivo  all 
questions  or  matters  of  dispute  to  tho  architect,  whoso  decision 
sliouhl  be  final,  and  that  tho  contractor  would  Ijo  i)aid  on  tho 
certificate  of  the  arcliitect ;  it  was  held,  that  tho  functions  of  the 
architect  in  ascertaining  the  amount  duo  to  tho  contractor  were 
not  merely  ministerial,  but  sucli  as  required  the  exercise  of  pro- 
fessional judgment,  opinion,  and  skill,  and  that  he,  therefore, 
occupied  a  similar  position  to  that  of  an  arbitrator. 

Where  a  contract  for  the  sale  of  locomotives  provided  for  pay- 
ment ujKin  tlie  certificate  of  the  j,urcha.sers  engineer  that  they 
were  in  jierfect  order,  and  contained  another  clause  tliat  "all 
deputes  are  to  be  settled  by  arbitration,"  and  the  engineer  having 
refused  his  certificate,  the  vendors  proceeded  under  tlie  arbitration 
clause,  it  was  held,  tliat  "  a  dispute  "  had  arisen  within  tho  clause, 
and  that  the  award  made  was  enforceable  as  such.  (7) 

(/()  H'fun  Certificate  U  a  C'oiulition  2>rcct(lcnt  to  I'ayintnt. — The 
((uestion  whether  tho  certificate  is  a  condition  precetlent  to  tho 
b\iilder's  right  to  pa}nnent  is  to  be  detenninod  by  i-cfen-nce  to 
the  contract  U-tween  the  j>arties.  It  canmjt  be  inferred.  In  a 
ca-so  which  was  heanl  in  South  Africa  a  clause  in  a  building 
contract  provide<l  that  jiayments  were  tol>e  made  on  the  certifiaito 
of  the  architect,  t)n  the  measureil  value  of  the  work  executed,  less 
20  per  cent.,  one-half  of  which  was  to  be  jmid  on  the  completion 

fi  Gat  Light  Co.  T.  Panttll,  16  C.  D.  COO.    Seo  SharjK  r. 

.,  L.  n.  8  Ch.  597. 
,11,  i^itiTix  V.  .'-a/1  I'ltulo  III/.  Co.,  tupra. 
(o)  Chambtrt  r.  UMlhurpt  (19011,  1  Q.  U.  C24,  ante,  p.  84. 

r;.)  4(;.  r.  d.  hh. 

•/  fir  ILUnzMcrn  Actien,  tie..  54  L.  T.  69C.  Sco  also  Pappa  v.  Itvte,  L. 
v..  7  C.  r.  3.'.  3-.'5 :  TharMU  Sulphur  Co.  r.  l.n/lut,  L.  R.  8  C.  V.  1  ;  oiid  boo 
poat,  [>.  183,  as  to  the  effect  of  certificates  io  rclaliun  to  "  cxtra-s." 

K.BC.  11 
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of  tlie  woik,  aud  the  balance  six  moiitlis  afterwards,  ou  receipt  of 
the  architect's  certificate.  It  was  held  that  the  production  of  the 
arcliitect's  certificate  was  a  condition  precedent  to  the  builder's  right 
to  recover  auj'  portion  of  the  balance.  A  second  contract  between 
the  same  parties  for  the  performance  of  other  work  provided  for 
payment  of  the  contract  price  upon  the  completion  of  the  work, 
and  made  no  mention  of  the  arcliitect.  It  was  held  that  although 
while  the  work  was  in  progress  both  parties  tacitly  assumed  that 
the  work  must  be  to  the  satisfaction  of  the  architect,  his  certificate 
was  not  required  before  payment  could  be  demanded  for  the  work 
which  was  admitted  to  have  been  completed.  (;•) 

(c)  Where  there  has  been  a  Dispute. — "Whei'e  by  an  agreement 
the  right  of  one  of  the  parties  to  have  or  to  do  a  particular  thing 
is  made  to  depend  on  the  determination  of  a  third  person,  that  is 
not  a  submission  to  arbitration,  nor  is  the  determination  an  award ; 
but  where  there  is  an  agreement  that  any  dispute  about  a  par- 
ticular thing  shall  be  inquired  of  and  determined  by  a  person 
named,  that  ma)/  amount  to  a  submission  to  arbitration,  and  the 
determination,  though  in  the  form  of  a  certificate,  be  an  award."  (s) 

Upon  an  agreement  to  do  work  at  a  measurement  price,  to  be 
settled  by  a  named  person,  the  settlement  of  the  price  is  a  con- 
dition precedent,  by  which  the  parties  are  bound,  and  not  a  mere 
reference  to  arl.iitration.  (/) 


Effect  of 

arbitration 

clause. 


(5)  Fl>fALITY  OF  A  CeKTIFICATE. 
A  recent  case,  {u)  which  involved  the  discussion  of  the  form  of 
agreement  which  was  sanctioned  by  the  Eoyal  Institute  of  British 
Architects,  shows  that  the  finality  of  the  architect's  certificate  may 
be  affected  by  the  arbitration  clause.  In  that  case  the  architect 
was  given  a  general  control  over  the  works  which  were  to  be 
earned  out  in  accordance  with  his  directions  aud  to  his  satisfaction. 
By  Clause  16  of  the  contract  he  was  empowered  to  order  the 
removal  of  materials  not  in  his  opinion  in  accordance  with  the 
specification  or  his  instructions,  and  the  re-execution  of  the  work 
with  proper  materials.  By  Clause  17  the  contractor  was  to  make 
good  at  his  own  cost  any  defects  which  might  appear  within 
twelve  months  from  tlie  completion  of  the  work,  arising,  in  the 

(r)  Scott  V.  Sytner  (1891),  9  Jutn's  Cases  ia  tlic  Sup.  Ct.  of  the  Cape  of  Good 
Ilope,  50. 

(s)   Wadsiuorth  v.  Smith,  L.  R.  6  Q.  B.  332. 

(0  Mills  V.  Baylei/,  2  H.  &  C.  36. 

(m)  Robins  v.  Ooddard  (1905),  1  K.  B.  294.    See  F.  VHI.,  jiosf,  p.  382. 
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opiaiou  of  tho  architect,  frnu  imiterials  or  workmanship  not  in 
accorrlancc  with  the  ilrawiiij,'^  or  specification  or  liis  instructions, 
unk-^  the  architect  should  deciile  tJmt  the  contractor  ouf;lit  to  Ikj 
]>:ud  for  tho  sumo.  Clause  19  related  to  as.sif,'ninj^  and  sub-lettiiij;. 
Clause  30,  after  providing  for  payment  of  the  contractor  under 
certificates  issued  by  the  architect,  provided  that  "  the  architect 
sliall  issue  his  certificate  in  accordance  with  this  clatise.  No 
certificate  shall  l>e  considered  conclusive  evidence  as  to  tho 
sufficiency  of  any  work  or  materials  to  which  it  relates,  nor  shall 
it  relieve  the  contract«3r  from  his  liability  to  make  good  all  defects 
as  provideil  by  this  contract."  Clause  32  (ir)  providtnl  for  tho 
reference  of  disputes  to  arbitration. 

The  builder  brought  an  action  to  Recover  sums  of  money  alleged 
I' I  bo  due  on  the  architect's  certificates.  The  building  owner 
pleaded,  by  way  of  defence,  tliat  tho  certificates  were  in  resjiect  of 
work  done  and  materials  supplic<l,  not  in  accordance  with  tho 
terms  of  the  contract,  but  defective  and  unsuitable,  and  he  counter- 
claimed  on  the  same  ground.  Mr.  Justice  Farwell  held  that  the 
architect's  certificates  were  conclusive,  and  dismissed  the  counter- 
claim.  The  decision  was  reversed  on  appeal,  the  Court  holding 
tliat  the  arbitration  clause  destroyed  the  finality  of  the  certificates ; 
and  (/XT  Stirling,  L.J.)  that  the  provLsiun  that  no  certificate 
siiDuld  l»e  considenxl  conclusive  evidence  as  to  the  sufficiency  of 
work  or  materials  to  which  it  referred  was  general,  and  that 
Clause  30  Ciuld  not  be  read  as  applying  only  to  the  liability  of 
the  contractor  to  make  gixxl  defects.  Inasmuch  as  this  is  a 
decision    bearing   directly   upon    the  construction   of   a    clause 


'    (v)  It  was  in  tho  followinj;  form 
or  didcreooe  dri'  '    ■ 

the  contractor,  > 
abuMkmiiient,  or  .i- 
••  to  any  matter  or  t 

tVi-i^r.'t'uitt  iif  til.'   -in-' 


"  Provided  always  (hat  in  cose  any  dispute 
■■  mploycr  or  the  architect  on  his  Ix-'lialf  and 
■■••s  of  tlie  works  or.iftcr  the  determination, 
■  to  tlie  constniclion  of  tho  contract,  or 
r  {except  03  to  ni.-vttcrs  left  to  tho  solo 
1,'.',  IC,  and  19,  and  the  exercise  by  liitn 
.0  ony  worlc  opened  up},  or  as  to  the  with- 
it'-  to  nhicli  ilio  contractor  may  claim  to 
■viih  pvo  notice  of  such  dispute  or 
'i.ill  1)0  and  w  hereby  referred  to  tho 
11  of  ...  ,  and  tlio  award  of  such  arbitrator  8hall  bo 
pirtif*^.  Such  reference,  except  on  tho  question  of 
.fter  tho  completion,  or  alleged  completion, 
1  coavnt  of  Uie  employer  or  architect  and 
I'ower  to  open  np,  review,  and  revise 
■I,  or  notice,  save  in  regard  to  the  mid 
a!  vc,  ail  1  tu  determine  all  matters  in  dispute  which 
■baD  be  submitted  to  him,  and  of  which  notice  shall  have  been  ipven  as  afore- 
Mtd,  in  tb«  same  manner  as  if  no  sacb  ccrtilicatc,  opinion,  decision,  requisition, 
or  notice  bad  b«en  given.  .  .  ." 

11  2 


i,  then  er 


tbe  Cuatr.icU>r.  The  arci. 
any  oartificate,  opinion,  d' 
mattan  expressly  eicepte 


100  CERTIFICATES,  [CHAP.  VIII. 

which  is  in  common  use,  it  is  likely  to  be  far-reaching  in  its 
effects. 

Where  there  is  no  arbitration  clause,  and  the  architect's  certi- 
ficate is  given  that  a  certain  balance  is  due,  it  is,  iu  the  absence 
of  fraud,  conclusive,  (x) 
Certificate  Further,  the  parties  may  agree  that  a  certificate  shall  not  be 

may  be  final   ggj.  (^gi^Q  on  the  OTOund  of  fraud.      In   Tullis  v.  Jacson  (y)  an 
even  in  case  °  .  ,     -i  t  i  i 

of  fraud.         agreement  between  the  parties  to  a  building  contract  that  the 

valuations,  certificates,  orders,  and  awards  of  the  architect  shall  be 

final  and  binding,  and  shall  not  be  set  aside,  or  attempted  to  be  set 

aside,  on   any  ground   or   for   any  reason,  or  for   any  pretence, 

suggestion,  charge,  or  insinuation  of  fraud,  collusion,  or  confedei-acy 

is,  in  the  absence  of  fraud  on  the  part  of  either  party,  a  valid 

agreement,  and  not  void  as  being  against  public  policy. 

No  action  can  be  maintained  where  the  contract  shows  that  the 

parties  intended  the  final  expression  of  the  architect's  satisfaction 

with   the   entire   contract  to   be   conclusive.  (?)      And  where   a 

building  contract  is   made   determinable   upon   default    in    the 

builder,  to  be  decided  upon  by  the   architect,  his   certificate   is 

conclusive   and  puts  an  end   to  the  contract.  («)      So  where   a 

builder  undertakes   to   complete   works,    to   be    ordered    by  an 

architect,  within  a  given  time,  the  order  is  conclusive  as  to  the 

possibility  of  completing  them,  and  he  may  be  liable  for  delay,  (i) 

(6)  Effect  of  Certificate  on  Property  in  Materials. 

The  effect  of  a  certificate  upon  the  property  iu  building  materials 
is  dealt  with,  jws^,  p.  180. 

(7)  Form  of  Certificate. 
A  well-framed  building  contract  should  provide  tliat  the  certi- 
ficate of  the  architect  shall  bo  in  writing,  as  a  parol  approval  will 

{x)  Arnold  v.  WaH-cr,  I  F.  &  F.  071  ;  Sharpe  v.  San  PauJo  By.  Co.,  L.  Ti.  8 
Cli.  597.  See  Lawmn  v.  Wallasci/  L.  Bd.,  52  L.  J.  Q.  B.  302  ;  and  in  Court  ot 
first  instance,  11  Q.  B.  D.  229.  An  aroliitect  may,  however,  be  held  h'able  for 
negligence  in  granting  a  certificate.  See  Armstnmg  v.  Jones,  Builder,  January  1. 
1870.  •'    ' 

(?/)  (1892)  3  Ch.  441. 

(z)  Dunaherij,  etc.,  By.  Co.  v.  Hopkins,  Gillces  &  Co.,  36  L.  T.  733. 

(a)  Boherts  v.  Bury  Commissioners,  L.  R.  5  C.  P.  310  ;  Wadsworth  v.  Smith, 
L.  R.  G  Q.  B.  332. 

(_'.)  See  jwst.  Chap.  XI.,  p.  140  ;  and  Jones  v.  St.  John's  College,  L.  R.  6  Q.  B. 
115.  As  to  tlie  eflfect  of  a  certificate,  when  given,  with  respect  to  tlio  property  in 
building  materials,  see  SaHftitry,  ffc..  By.  Co.  v.  Daniel,  W.  N.  December  20. 
1884,  p.  243,  auApost,  p.  180. 
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s;ilLsfy   till'   coiuUti'in,  unions  a    written   ccrtilicito   is    expressly 
stipulatotl  for.  (r) 

If  a  written  cortificato  bo  expressly  stipulated  for,  the  coniliiii)n 
must  bo  satisfied,  and  the  want  of  writinj;  will  lie  fatal  to  the 
bnilder's  claim;  (</)  nor  will  the  mere  want  of  wTitin;^  rrive  any 
ground  for  relief  in  e<iuity.  (<)  Mere  checking  by  the  architect  of 
Iho  builder's  cliarges  does  not  amount  to  such  a  certificate  of 
satisfiiction  as  to  enable  the  builder  to  sue  the  employer.  (/)  If 
lliero  be  no  stipulation  to  the  contrary,  the  architect's  certificate 
of  final  complctiiiii  is  sufficient  without  mentioning  the  amount 
remaining  due.  (j) 

(8)  Effect  of  Conditions  keqciring  Ceutificate.s. 
Wlien  a  building  contract  provides  that  the  builder  is  to  obtain  Condition 
the  architect's  certificate  in  writing;  Ix'forc  payment  of  any  money  ^u^dcr'"'*** 
under  the  contract,  it  is  a  condition  precc<lent  to  the  builder's  right  right  to  sue 
to  sue  upon  the  contract  that  such  certificate  be  given  by  the 
architect,  and  no  claim  can  otherwise  Iw  made  for  payment  under 
the  contract.  (A)    The  Court  has  no  right  to  disjiensc  with   liiat 
which   the   parties   have  matlo  a  condition  precedent,  unless,  of 
course,  there  has  lieen  some  conduct,  on  the  part  of  the  architect  or 
the  employer,  wliich  may  make  it  inequitable  that  the  condition 

(e)  BfAtrU  V.  Waikint,  14  C.  I».  N.  S.  UOI.  As  to  a  rcrlial  award  1>ciiiK 
■afficicnl,  tee  llanton  r.  l.iverntihir,  Carth.  \hCi,  S.  C.  2  Vent.  242;  Oatm  v. 
Bnmil,  1  S«lk.  75;  ami  cases  in  Humell  on  Arbilralion  (190<3i.  pp.  IKC,  187. 

(rf)  See,  as  to  written  onlcrs,  etc.,  Lamprell  v.  llillericay   Union,  .3  Kx.  2R3  ; 
RmuM  t.  lUmHirra,  1.3  C.  11.  N.  S.  149,  and   jKat,    p.   14'J.      Goodyear  v. 
Weymouth  [ilaynr\  1  H.  Sc  If.  C7. 
{t^   Kirk  T.  Drvrijry  Union,  17  L.  J.  N.  8.  Ch.  127. 
(/;  Moroan  v.  Bimie,  3  .M.  tc  Scott,  7G  ;  9  Binp.  672. 

(y)  FtuKbti  V.  Birminghtm  {Mayor),  18  C.  B.  2,  where  the  proviso  was  ns 
folfowi :  "  lliat  DO  payments  ohould  bo  made  to  tlio  contractors,  except  on  the 
proaloctioD  of  a  certificate  from  the  arcliilect,  tliat  a  certain  amount  of  work  hail 
liccn  don«'  i"  '  'li'  'I"  r.r,  1  ■t.-.-t  hhoiild  deliver  his  certificate  tliercof  at  the  end 
of  every  I'  tluit  the  contrnctorn  8hon1<l  bo  entitled  to  roceivo 

at  thi-  II  !  ,  the  amount  for  which  the  arcliitcct  itliould  havo 

lit  of  such  certificate  to  lie  less,  by  certain  varjing 

the  work  done,  until  90  per  cent,  of  the  whole 

;  (iiat  no  further  [myments  should  1)0  made  to  tlie  contractors 

■intilli'"  .ifti'r  the  arthitoct  nliuuld  have  certified  tho  com- 

■'    ■'■■  '  •  I         it    fi'tion,  when  one-half  of  tho  remainder 

■  .'. ''       i'.  :lr   •  i.X  uf  twelve  monttis  from  the  date  of  tho 

artl..'  ...i!i;  uf  comj.li'tiuii."' 

[h      ■  .  liimie.  3  M.  &  Scott,  76  ;  Seott  T.  Corp.  of  Liverpool,  28  L.  J. 

Ch.   .  hery,  etr.,    Jty.    Vo.   v.   Hopkin;   Oilkrt  <l-  Co.,  .36  L.  T.  733; 

.So//  ,  V.  ArJeen,  16  L.  .1.  Kx.  6  ;  .Milner  v.  field,  r>  Kx.  829 ;  Glenn 

r.  J^nn.  1  '  .  V  It.  KO;  and  »ce  Grafton  v.  Ea$tern  Countie*  Ity.,  8  Kx. 

690. 
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Architect 
having  given 
certificate  is 
functus 
o£icio. 


precedent  should  lie  relied  on.  If  nothing  of  that  kind  has  hap- 
pened, then  the  parties  are  bound  by  that  which  they  have  made  a 
condition  precedent,  (i) 

Work,  therefore,  which  has  been  done,  Ijut  not  to  the  satisfaction 
of  the  architect,  cannot  be  charged  for.  (k)  When  the  certificate, 
however,  has  been  given  the  architect  is  fundus  officio,  and  ho 
cannot  vary  or  alter  it.  (/) 


Refusal  of 
certificate, 
and  when 
builder  can 
claim  relief. 


Collusion 
between 
architect 
and  owner. 


(9)  Conduct  of  Aechitect  in  eelation  to  Certificate. 

The  question  of  the  right  to  recover  money  under  the  contract 
is  not  affected  by  the  fact  that  the  architect  unreasonably  and 
wrongfully  refuses  to  give  such  certificate ;  (m)  or  negligently 
certifies  for  less  than  the  proper  sum ;  (n)  or,  by  the  fact  that  the 
architect  has  a  personal  interest  in  the  work,  as  being  a  shareholder 
in  the  employer's  company,  (o) 

But  if  the  architect  has  fraudulently  refused  to  certify,  in  collu- 
sion with,  and  by  the  procurement  of,  the  building  owner,  the  claim 
of  the  builder  may  bo  supported  against  the  latter,  (p)  or  he  may 
maintain  an  action  against  the  architect  for  damages  upon  the 
ground  of  fraud,  (q)    For  the  builder  may  recover  for  work  done  if 


(i)  Ih.,  and  Sharpe  v.  San  Faulo  Sij.  Co.,  L.  V.  8  Ch.  597,  612,  per  Mellish, 
L.J. ;  Dunaherg,  etc.,  Ey.  Co.  v.  llophins,  Gilkes  &  Co.,  36  L.  T.  733.  But  see 
an  Irish  case,  where  it  was  held  not  to  be  a  condition  precedent  in  an  action  by 
the  employer  against  the  builder:  Mansfield  v.  Doolin,  4  Ir.  R.  C.  L.  17,  and 
infra,  p.  106. 

(A-)  Dohson  v.  Hudson,  1  C.  B.  N.  S.  659. 

(?)  Jones  V.  Jones,  17  L.  J.  Q.  B.  170.  The  building  contract  usually  provides 
that  bad  work  should  be  replaced  within  a  certain  time,  although  the  certificates 
have  been  given. 

(m)  Clarhe  v.  Watson,  18  C.  B.'N.  R.  278  ;  Milner  v.  Field,  5  Ex.  829.  This 
statement  of  the  etlect  of  Jones  v.  Jones  was  approved  in  a  Canadian  case, 
Murray  v.  The  Queen  (1896),  26  Can.  S.  C.  Rep.  203,  at  p.  214.  In  that  case  it 
was  held  that  though  the  value  of  the  work  certified  to  by  the  monthly  certificates 
was  only  approximate,  and  subject  to  revision  on  completion  of  the  whole,  yet 
where  the  engineer  in  charge  had  changed  the  character  of  a  particular  class  of 
work,  and  when  completed  had  classified  it  and  fixed  the  value,  his  decision  was 
final,  and  could  not  be  reopened  and  revised  by  a  succeeding  engineer.  And  see 
Ilotham  V.  The  East  India  Co.,  1  T.  R.  638. 

{n)  Stevenson  v.  Watson,  L.  R.  4  C.  P.  D.  148.  See  Murphy  v.  Bower,  2  Ir. 
E.  C.  L.  507. 

(o)  Hanger  v.  Great  Western  By.,  5  H.  L.  C.  72. 

(/))  Baiterhury  v.  Vyse,  2  H.  &  C.  42;  Brunsden  v.  Beresford,  1  Cab.  & 
El. ;  and  see  Goodyear  v.  Weymouth  (Mayor),  1  H.  &  R.  67.  As  to  the 
position  of  an  assignee  in  case  of  collusion,  see  Waliefield  Banlcing  Co.  v. 
Normanton  L.  Bd.,  44  L.  T.  697,  infra,  p.  131. 

{q)  Ludbrook  v.  Barrett,  46  L.  J.  C.  P.  D.  798.  No  cause  of  action  by  builder 
against  architect  for  mere  carelessness,  or  negligence  in  certifying:  Stevenson  v. 
Watson,  L.  R.  4  C.  P.  D.  148,  supra. 
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tJie  withhoKUng  of  tho  cortificato  l>o  duo  to  tlio  fniuiUiK'iit  intcr- 
jxjsition  of  tho  einiiloyer,  wh»  prcvent-s  the  arcliitcct  from  giving; 
tho  certificate,  (r)  Tho  employer,  liowover,  is  not  responsible  for 
any  misconduct  of  his  arcliitoct  or  surveyor  in  ivfusing  to  certify, 
not  hrouglit  alxiut  by  liis  instrumentality  or  iiiterfeivnce.  (s) 

It  is  as  clearly  settled  in  equity,  as  at  law,  that  where  tho  con-  Inequity, 
tract  provides  that  the  builder  is  to  obtain  the  architect's  cortificato 
before  any  payments  are  matle,  his  certificate  must  precede  any 
action  for  the  recovery  of  tho  money  duo  under  tho  contract ;  nor 
is  there  any  claim  in  e<iuity  for  the  work  done,  uj)on  tho  mcro 
{,'Tound  of  ilu;  architect's  refusjil  of  tho  certificate,  uide.-ss  the  cjiso 
might  Im;  bnuiglit  within  tlie  jurisdiction  of  tho  Court  on  tho  ground 
of  fraud,  or  gross  misconduct  amounting  t<^i  fraud,  on  tho  jiart  of 
tho  arcliitoct  in  refusing  it,  or,  it  seems,  of  his  wilful  neglect  or 
al«oluto  incapacity  to  pcrfonn  his  duties.  (<)    Ilelief,  therefore,  will  iiclicf  in 
be  given  where  tlicrc  is  collusive  dealing  and  concert  1)etween  the  ''^"''y- 
employer  and  llie  person  whom  he  has  appointed  arcliitect,  for  tho 
puqKisc  of  injuring  the  builder  or  defeating  his  claim  («). 

(10)   IJl.V.S  OF  AUUIIITKCT. 

Wlicrc  there  is  any  circumstance  calculatetl  to  bias  the  mind  of  RiRhta  of 
an  architect  or  engineer,  unknown  to  the  other  jwirty  who  has  sub-  *"*'l^<=f' 
mitted  to  his  di-cision,  that  is  a  sufficient  ground  for  the  inter- 
ference of  the  Court.  Tims,  where  tlic  architect  had  given  an 
assurance  to  the  employer  that  the  cost  of  tho  building  should  not 
cxcce«l  a  certain  sum,  which  was  concealed  from  tho  builder,  it  was 
held  to  1)6  a  fraud  ufxin  the  builder,  and  to  di.schargc  tlic  condition, 
and  to  entitle  him  to  recover  for  the  work  done  notwithstanding 
the  refund  of  a  certificate,  (w) 

Again,  in  a  Cana<lian  ca8e.(x)  tho  jierson  apiwintcd  by  tho 
employer  to  superintend  tho  work  and  give  tho  certificate  was  a 

tr\  S»«  fiof<»  tf>^,  impm. 

■■■'■'■     .,  Ifl  C.  II.  N.  ,S.  L'TH,  nMnra. 

Corp.,  3  Dc  O.  &  .J.  m  ;  Pe  IH^-mJ  T.  Afrllier,  L.  R. 
lO  l-i.  .>->l  ;  .Iii.'r.  >-■  V.  Jtunmow  t'»iVn,9  Ilcnv.SOS;  Ww»  T.  .SmiM, 34  Bca<r. 
60«.  I'tr  I^r>l  Itoimlly.  5I.lt.,  in  Sharpc  v.  San  I'aulo  Ily.  Co.,  L.  B.  8  Ch. 
697,  mere  allcRntiotis  of  fratnl  withoat  fnclH  from  which  fmii^l  will  bo  irifcrrcil  nro 
not  dufficifnt  to  atoiil  a  (lomiirrcr ;  and  wi-  now  II.  S.  C.  ISft.l,  Onler  19,  r.  22. 

(y)  MIntoth  T.  Grtat  Ktt(cm  Jlij.,  2  Do  0.  &  Sm.  7.08;  Waring  v.  Man- 
rhttter,  tie,  Ity.,  7  Hare,  482;  and  »cc  liawjrr  v.  Orcal  M'utcrn  Ry.,  5  11.  L. 
C.  72. 

(it)  Kemp  V.  /fo»r,  1  CifT.  258;  and  sec  Kimhtrlry  t.  Did;  L.  H.  13  Rj.  1 ; 
Orma  t.  Utadel,  2  GifT.  106. 

(«)  LwUam  t.  Wilum  (1901),  2  Ont.  L.  Tl.  549. 
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relation  of,  and  was  indebted  in  a  large  sum  to,  the  employer.  It 
■was  held  that  the  relationship,  family  and  financial,  of  the  super- 
intendent to  the  defendant  should  have  been  disclosed  to  the 
contractors. 

When,  however,  the  builder  is  awai-e  of  the  agreement  between 
the  architect  and  his  employer,  and  of  the  fact  of  the  architect's 
interest  in  consequence,  he  will  be  bound  by  the  architect's  certi- 
ficates, (y)  And  when,  also,  he  might  have  known  of  the  position 
of  the  architect  or  engineer,  the  certificate  is  conclusive ;  so  where 
it  was  agreed  that  the  decision  of  the  engineer  should  be  final,  and 
the  contractor,  subsequently  discovering  that  the  engineer  was  a 
large  shareholder  in  the  company,  when  disputes  arose,  filed  his 
bill  to  have  the  accounts  taken ;  the  House  of  Lords  held  that  this 
gave  no  right  to  relief,  (z) 

The  following  observations  of  Bowen,  L.J.,  may  be  refen-ed  to,  in 
order  to  define  the  true  position  of  an  architect  as  arbitrator : — 

"An  engineer  (and  the  same  doctrine  applies  to  an  architect) 
could  not  be  expected,  nor  was  it  intended,  that  he  should  come 
with  a  mind  free  from  preconceived  opinion.  The  perfectly  open 
judgment,  the  absence  of  all  previously  formed  or  pronounced 
views,  which  in  an  ordinary  arbitrator  are  natural  and  to  be  looked 
for,  neither  party  proposed  to  exact  from  tlie  arbitrator  of  their 
choice.  They  knew  well  that  he  probably  must  be  committed  to 
a  prior  view,  and  that  he  might  not  be  impartial  in  the  ordinary 
sense.  What  they  relied  on  M'as  his  professional  honour,  his 
position,  his  intelligence."  (a) 

The  circumstances,  in  consequence  of  which  it  is  desired  to  avoid 
the  contract,  may  arise  after  the  agreement  has  been  entered  into. 
Where  payments  to  a  contractor  were  to  be  certified  by  the  engineer 
of  a  railway  company,  and  he  afterwards  Ijecame  lessee  of  the  com- 
pany at  a  rent  depending  on  the  amount  to  be  so  certified  for,  he 
was  held  not  to  be  disqualified  on  that  account,  (h) 


Certificato 
may  be  final 
as  to  extras. 


(11)  Certificate.s  in  their  relation  to  Extras. 

Where  a  contract  provided  that  no  claim  should  be  made  for 
extras  without  the  written  order  of  the  architect,  and  no  such 

(?/)  Scott  V.  Corp.  of  Liverpool,  3  De  G.  &  J.  334  ;  Buchan  v.  Melville  (1002), 
39  S.  L.  E.  398,  cited  a7ite,  p.  37. 

(z)  Hanger  v.  Oreat  Western  By.,  5  H.  L.  C.  72.  See  also  cases,  ante, 
p.  83,  as  to  arcliitect  beinc;  arbitrator. 

(a)  Jackson  v.  Barrtj  By.  Co.  (1893),  1  Ch.  238. 

(I)  mil  V.  South  Staffordshire  By.,  II  Jur.  N.  S.  102.  Sed  qucere,  the  point 
being  unnecessary  for  the  (leciBi'on  of  the  case. 
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writU'ii  onler  ha  .■-iniiilatol  for  w;i.s  i^ivcii,  it  w;us  hi-Ul  lli.iL  ilio 
jiiittl  ccrtiticato  i)f  tlio  iircliitoct  iiiclii)lin<;  siicli  extra  wi>rk  wiis 
wnclusivc,  and  that  neitlicr  jwrty  could  raise  tho  question  of 
wlietlior  or  not  there  was  a  suOicient  onler  in  writing. (<) 

Wliero,  however,  a  Imilding  contract  provided  lliat  orders  for 
extras  wore  to  he  signed  by  tho  secretary  and  treasurer  of  the 
oniidoyers,  and  countereigned  by  the  architect,  ami  the  builder, 
liaving  completed  the  work,  tho  architect  i.s.suetl  a  final  certilicalo 
which  aj)j«rcntly  included  certain  extras  not  signed  for  by  the 
R'crctary  and  trea-surer,  it  was  hold  tliat  tho  builder  could  not, 
recover  for  such  extras.  ((/) 

Tlio  certificate  may  also  Ihj  conclusive  on  the  qua^tion  what  arc 
extras.  And  where  a  contract  provided  that  all  extnw  should  1h3 
jKiid  for  at  tlie  price  to  lie  fixed  by  the  surveyor,  and  tliore  was  no 
other  clau.se  which  jjrovidetl  for  determining  what  were  extras,  it 
was  held  tliat  this  condition,  standing  alone,  impliedly  gave  tho 
surveyor  jK)wer  to  detennino  wliat  were  extras,  (r) 

Although  the  final  certificate  may  be  conclusive  as  to  extras  for  Progress 
which  no  written  onler  as  stipulated  for  has  been  given,  yet  't  n"*!  final'as 
apiears  that  this  is  not  the  ca.se  with  in-iMjiriis  certificates;   and  to  extras. 
where  a  contract  providetl  that  no  alterations  or  additions  .should 
Iw  made  without  a  written  onler  from  the  enjiiloycr's  engineer, 
ami  during  the  execution  of   tiie  contract  tho  contractors  were 
allowed  to  erect  certain  additional  works,  and  the  particulars  were 
entered  in  the  "  progress  certificates,"  ilie  House  of  Lonls  held 
liiat  these  certificates  were  not  written  orders,  and  that  the  claim 
was  therefore  excluded  by  the  terms  of  the  contract.  (/) 

(12)  Arciiitkct  wmiHOLDixr.  Ckrtific.vtk. 
In  ca.scs  where  the  certificate  is  negligently  withheld  by  an  Usual  clause 
architect,  the  usual  clause,  making  his  certificate  a  condition  pre-  ^j^  u'nfair  to 
ceilent  to  jiayment,  places  the  builder  in  a  very  unfair  ixisition.  builder. 
It  is  always  verj"  difficult  to  pnivc  collusion  lietween  the  employer 
and  tho  architect,  and  unless  this  can  l>e  done,  or  the  particidar 

(e)  OoodyntT  v.  Weymouth  {itatjor),  1  II.  !c  B.  67 ;  Lapthome  r.  fit.  Auht/n, 
1  t'.  A  E.  4H<\.  Hce  H'a/i/vxW  v.  titfrttary  of  State  far  India,  1 1  W.  I!.  2<i!  ; 
•od  Me  fwf/,  Chap.  XIV.,  "  Kitr.xs,"  p.  1H_'. 

(</)    l.orJen  <t  .Srxi  ».  J'ryr,  Ap|>VIJ<lix,  p.  CCti. 

(•)  llifharHt  T.  M'ty,  10  Q.  n.  H.  4fH»;  W  L.  .J.  Q.  B.  272;  .31  \V.  It.  708; 
iMpthomf  T.  tit.  Auhyn,  1  C.  !c  E.  4S(;,  (ii/>ra. 

if  I  ThartiB  .SVnAur  Co.  t.  .V'AVroy,  3  Apr.  Can.  10-10;  Lamprell  v. 
liillerieay  Union,  i  Ki.  283.  Sec  piit,  t'linii.  XIV.  Sec  ante,  p.  95,  ns  to 
the  diflercncc  Iwtwccn  "progress  "  anil  "  final  '  ccrlificateg. 
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case  brought  within  the  cases  referred  to  at  p.  10-i,  sujira,  the 
builder  is  practically  left  without  a  remedy. 


Certificato 
equally  con- 
clusive upon 
employer. 


(13)  Who  is  Bound  by  a  Certificate. 

The  architect's  certificate  when  given  will,  in  the  absence  of 
fraud,  be  binding  upon  the  employer  under  the  same  circumstances, 
and  to  precisely  the  same  extent,  as  it  is  conclusive  upon  the 
builder,  (ij)  Although  the  employer  may  incur  consideraljle  ex- 
pense owing  to  a  suljscquent  discovery  that  part  of  the  work  has 
not  been  done  as  certified,  or  only  imperfectly  finished,  unless  the 
agreement  contains  a  clause  jirovidiug  that,  notwithstanding  the 
architect's  certificates,  bad  work  discovered  within  a  certain  time 
after  completion  must  be  rectified  by  the  builder,  the  same  rule 
will  apply,  (h) 

But  the  architect's  certificate  is  final  only  as  between  builder 
and  building  owner,  it  is  not  conclusive  as  between  the  building 


Certificate 
final  as 

employer  and  owner  and  the  architect  himself ;   any  question  between  them 
builder.  would  not  be  decided  by  the  certificate,  (i) 


(ff)  Qoodycar  v.  Weymouth  {Mayor),  1  H.  &  R.  G7,  noted  at  gi'eater  length, 
post,  p.  184 ;  Lapthorne  v.  (Si.  Auhyn,  1  C.  &  E.  486.  An  Australian  case, 
liedmond  v.  Wynne  (1892),  13  N.  S.  W.  Rep.  39,  also  supports  this  proposition. 
But  see  an  Irish  case,  Mansfield  v.  Doolin,  4  Ir.  R.  C.  L.  17,  where  it  was  held 
that  the  architect's  award  was  not  a  condition  precedent  to  an  action  by  tho 
employer  against  the  builder  for  not  completing  the  buildings,  and  for  leaving 
them  unfinished.  Cf.  Connor  v.  Belfast  Water  Commissioners,  5  Ir.  R.  C.  L.  55. 
See  Jones  v.  St.  John's  Colkye,  L.  R.  6  Q.  B.  115,  as  to  certificate  being  a  con- 
dition precedent  to  the  employer's  right  to  a  penalty  for  non-completion  of  work. 
As  to  certificates,  see  Chap.  XI. 

(h)  See  Ayr  Road  Trusters  v.  Adams,  11  Ct.  of  Sess.  Cas.  326,  as  to  a  latent 
defect  discovered  after  settlement ;  Cunliffe  v.  Hampton  Wich  L.  Bd.,  9  T.  L.  R. 
378.  See  also  School  Board  for  London  v.  Johnson,  Appendix,  p.  G65.  In 
some  cases  tho  architect  may  himself  be  held  responsible  for  making  good  such 
defective  work,  see  Jameson  v.  Simon  (1899),  1  F  1211,  p.  78,  ante.  In  a 
recent  American  case,  Norcross  v.  Wymaii  (1904),  187  Mass.  25,  there  was  a 
clause  in  a  contract  under  seal  to  the  effect  that  "  the  architects  shall  be  the  solo 
interpreters  of  their  drawings  and  these  specifications,  and,  except  as  otherwise 
provided  or  specified,  their  decision  upon  all  questions  relative  to  drawings, 
specifications,  or  contract  for  the  said  building  shall  be  final  and  binding  upon  tho 
owner  and  tho  contractor."  By  the  contract,  which  included  tho  specifications 
and  plans,  tho  contractor  was  required  to  provide  a  suitable  foundation  for  the 
building.  He  encountered  a  quicksand,  which  required  more  work  than  had  been 
anticipated.  The  architects  decided  that  the  expense  of  the  work  made  necessary 
by  the  quicksand  was  extra  work,  not  included  in  the  contract  price.  The 
owner  refused  to  be  bound  by  this  decision.  It  was  held  that,  under  the  agi-ee- 
ment  of  the  parties,  the  decision  of  the  architects  was  final,  and  that  for  tho 
piirposes  of  their  decision  they  were  free  to  adopt  such  legal  principles  as  they 
honestly  believed  to  be  applicable,  and  to  act  on  such  evidence  as  they  chose 
to  receive  ;  and  whether  the  contract  by  its  true  construction  required  the 
plaintifi'  to  excavate  the  quicksand  was  immaterial. 

(»)  RiKjers  y.  James,  56  J.  P.  277.     No  question  arose  in  this  case  as  to  the 
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But,  OS  lioforo  stuttHl,  relief  will  lie  given  if  tlie  arcliitccl  or  Except  in 
engineer  Ims  entered  into  some  ogroemcnt  with  tlio  l>iiililer  or*^***  "  * 
contmctor,  whicli  it  is  a  fraud  to  conceal  fmni  the  employer.  (A) 
Anil  where  the  builder  and  the  architect  have  conspired  together 
to  give  false  certificate.'',  a  defence  hy  the  employer  to  an  action  hy 
an  o-ssignee  of  the  amount  due  to  tlie  builder,  that  ho  had  since  the 
a-s-signment  di.scovered  that  the  agreement  had  lK?cn  obtained  by 
tlio  fraud  ond  collusinn  of  the  builder,  will  lie  a  goo<l  an.swer  to 
such  an  action,  and  tlicro  is  no  obligation  on  the  employer  to  give 
notice  to  the  avignec  of  the  discovery  until  the  ngrccincnt  i.s 
sought  to  l«  enforced.  (/) 

So  where  contractors  agreed  ^rith  ft  comiwny  to  do  certain  work.  Remedy  ot 
for  a  sum  of  money  payable  by  instalments  on  certificates  by  llie  ^JJ-'p'),"* 
comjany's  engineer,  who  was  vdincl  in  the  contract;  and,  shortly 
afterwards,  the  engineer  agreed  with  the  contractors  to  do  the 
work  for  a  sum  of  money  payaldc  to  him  liy  instalments  when  the 
contractors  receive*!  their  in.stalments  from  the  company ;  it  wa.s 
held  that  the  agrccnient  l>etwccn  the  engineer  and  the  contractors 
was  a  fraud,  which  entitleil  the  comjiany  to  liavc  their  contract 
rcacinde<l,  and  to  receive  kick  the  money  which  they  had  paid ; 
any  surreptitious  dealing  between  one  principal  and  the  agent 
of  tlio  other  principal  lieing  a  fraud  on  such  other  principal 
c«>gni3ablc  by  tlie  Cmirt;  and  the  defrauded  principal,  if  he  comes 
in  time,  is  entitled,  at  his  option,  to  have  the  contract  rescinded, 
or,  if  ho  elects  not  to  have  it  rcscinde<l,  to  have  such  other 
eilequatc  relief  as  the  Court  may  think  right  to  give  him.  (7/1) 

(14)  Right  of  Person  advaxcixg  Money  on  Guae^vxtee. 

Where,  under  a  building  agreement,  there  is  a  stipidation  that  Suing  for 
the  Contract  jirice  for  the   houses  is  not  to  1)C  payable   to   the  payn"!"'  °° 
builder  until  the  architect  shall  have  certified  that  all  tlic  work  of  hou8o«, 
has  l»ecn  done  according  to  the  contract,  it  has  Ixsen  pointed  out  *'"i°."^'j,. 

*/  »  r  arcnitocl  8 

that,  ui>on  the  completion  of  the  buildings,  there  would  l>o  a  debt  certificate  is 
duo  to  the  builder,  but  not  payable  until  tlie  architect  had  certified  pr^^'cni." 
the  fact  of  completion.      And  if  the  builder,  therefoi-e,  simply 
assigns  his  rights  to  a  tlurd  jicrson,  the  latter,  of  course,  would  Ikj 

•rchilcct  licing  in  the  position  of  an  Brbitmtor.  Sec  per  A.  L.  Smitli,  M.R.,  in 
Chambert  t.  OolJlhrjrpr    I'.tOl,  1  Q.  H.  C.17,  antf.  p.  84. 

(*)  Panama,  etc.,  Trlrgraih  Co.  v.  India  Jlubhcr,  tic,  Co.,  L.  R.  10  Ch.  516. 
8m  cmsea  cited,  pp.  85,  lO-J. 

(0    WaJtr/rld,  etc.,  Han  ting  Co.  r.  Kormanton  L.  liJ.,  44  L.  T.  C97. 

(m)  Panama,  ttr.,  Triryrajih  Cn.  r.  Jwlii  Jlubbrr,  e'c,  Co.,  $upra.  Fee 
SvulhEastrrn  Ry.  v.  Kaiton,  2  F.  &  V.  467. 
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entitled  to  no  more  than  his  assignor.  But  where  the  employer 
signed  and  handed  to  a  third  person,  advancing  money  to  the 
Ijuilder,  the  following  document, "  In  consideration  of  your  advance 
and  Mr.  J.'s  (the  builder)  authority  of  this  date,  I  promise  to  pay 
you  the  sum  of  £110  on  the  completion  of  six  houses  in  accordance 
with  a  contract  dated  the  28th  of  April,  1876,  between  myself  and 
Mr.  J. ;  "  and,  in  an  action  upon  the  employer's  guarantee,  the  jury 
found  that  the  houses  were  completed  according  to  the  contract 
before  the  commencement  of  the  action ;  the  House  of  Lords  held 
that  the  finding  of  the  jury  was  conclusive,  and  that  t'ae  surveyor's 
certificate  was  not  a  condition  precedent  to  the  payment  of  the 
£110  to  the  plaintiff  under  the  guarantee ;  as,  if  the  certificate  had 
been  given,  it  could  not  have  made  the  houses  more  complete  than 
they  were  in  fact,  and  the  fact  that  it  was  withheld  does  not  make 
them  less  so.  (n) 
Fraud,  The  right  of  an  assignee  of  an  amount  due  to  a  builder  on  a 

building  contract,  which  it  is  alleged  has  been  obtained  by  fraud 
and  collusion,  has  just  been  referred  to.  (o) 

()()  Lewis  V.  lloare,  41  L.  T.  GC.  Scc^'cr  Lord  Watson.  See  j;os?,  p.  127,  as 
to  assignees  under  building  contracts. 

(o)  Wahrfidd,  etc.,  Bankinn  Co.  V.  Normanton  L.  Bd.,  44  L.  T.  607,  sinna, 
1-.  107. 
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BFXT.  I.-PE!:F0RMANX'K  OF  TIIK  WORK  AND  PAYMENT. 

(1)  General  IIule  as  to  Payment. 

W'v.  have   sfcii,   in  the  la.st  cliapUT,  the  effect  «{  a  jirovi.sion  night  to 
making  the  architect's  certificate  a  coudilioii  precedent  to  iiayinent.  p»^"nt. 

In  other  caites,  it  ia  a  general  rule  that,  while  a  special  contract 
to  erect  a  honso  or  other  huihling  remains  oi)en,  i.e.  unj)erf<>niie<!, 
the  builder  cannot  sue  to  recover  any  conipen.sation  for  work  and 
labour,  nor  can  he  maintain  an  action  on  the  contract  for  wliat 
he  has  done  until   the  whole  is  completed,  (a)    For  a  builder 

(o)  Kdii  T.  IfamUn,  3  Tannt.  52.  See  Sinclair  T.  Dowet,  9  B.  &  C.  92  ; 
Stiway  r.  Fuyj,  5  Mcc.  4  W.  83;  Roid  v.  Ilutchinmn,  3  Camp.  352;  Frrrjuton 
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What  consti- 
tutes "com- 
pletion." 


Defects 
appearing 
after  com- 
pletion. 


"Defects" 
defined. 


is  not  entitled  to  recover  the  value  of  the  building  materials  em- 
ployed by  him  in  building  a  house  for  the  defendant,  under  a 
claim  for  goods  sold  and  delivered.  (&)  But  where  a  builder 
engages  to  build  a  house,  to  be  paid  for  his  work  and  labour  and 
the  materials  supplied,  by  measure  and  value,  or  according  to  the 
customary  rate  of  valuation,  he  is  entitled  to  demand  payment 
from  time  to  time  as  the  work  proceeds. 

Everything  which  is  indispensably  necessary  to  complete  the 
work  must  be  carried  out.  The  fact  that  the  works  are  not  specified 
in  the  agreement  is  no  excuse  for  non-performance,  (c)  nor  is  it 
any  excuse  that  they  are  impracticable,  (d)  or  that  they  accord  with 
the  plans  if  they  are  otherwise  incomplete,  (c) 

A  clause  is  frequently  inserted  in  a  building  contract  to  the 
effect  that  the  builder  shall  make  good  any  defects  which  come  to 
light  within  a  certain  period  after  the  final  certificate.  It  seems 
that  the  word  "  defects  "  in  such  a  clause  relates  only  to  defects 
due  to  the  default  of  the  contractor.  In  a  case  which  was  heard 
at  the  Cape,  (/)  where  a  building  contract  contained  a  clause  that 
"the  contractor  must  make  good  at  his  own  cost  all  omissions  and 
defects  that  may  appear  or  arise  subsequent  to  the  issuing  of 
the  final  certificate  of  completion ;  "  it  was  held  by  the  Supreme 
Court  of  the  Cape  of  Good  Hope  that  this  clause  referred  only 
to  omissions  and  defects  due  to  the  default  of  the  contractor,  and 
was  not  tantamount  to  a  maintaining  and  repairing  clause. 

"  Defects  would  be  found  to  be  confined  to  such  defects  as  arose 
from  the  contractor's  own  default ;  for  instance,  such  as  would  arise 
from  improper  or  defective  construction,  or  from  the  rise  of 
improper  material  contrary  to  the  terms  of  the  contract.  He 
would  not  under  such  a  clause  be  bound  to  restore  if  the  premises 
were  destroyed  by  some  outside  cause,  nor  would  he  be  answerable 
for  a  defect  inherent  in  the  project  itself,  or  for  the  insufficiency 
of  the  material  if  it  complied  with  the  specifications."  (g) 

V.  Carrhgton,  3  Car.  &  P.  457 ;  Bees  v.  Lines,  8  Car.  &  P.  126.    See  post, 

ji.  190,  for  the  rule  apph'cable  when  the  original  contract  is  excluded  by 
additions.  See  Terry  v.  Diintze,  2  H.  Bl.  389,  as  to  a  covenant  to  build,  and  a 
covenant  to  pay  being  held  to  be  independent. 

(i)  Cotterell  v.  Apsey,  G  Taunt.  322.  See  ClarJc  v.  Buhner,  11  M.  &  W.  243 ; 
Atkinson  v.  Bell,  8  B.  &  C.  277,  283.  As  to  an  altered  building  agreement  and 
Buing  on  a  quantum  tnerttit,  see  Pattinson  v.  Luchh'j,  L.  R.  10  Ex.  330. 

(c)  WiUiams  v.  Fitzmaurice,  3  II.  &  N.  844. 

(d)  Ilijdraxdic  Engineering  Co.  v.  Spencer,  2  T.  L.  R.  554. 

(e)  111.     See  also  GiUespie  v.  Ilowden,  22  Sc.  L.  R.  527. 

(/)  Boux  V.  Colonial  Government  (1901),  18  S.  G.  (Cape  of  Good  Hope) 
Rep.  143. 
((/)  Per  Buchanan,  .T.,  at  pp.  147,  148. 


SECT.  1 1  ANTICU'ATOBY   BREACH  OF  CONTEArr.  1  1  1 


(2)  Deductions  from  Co.vtkact  Pkice. 

15y  agrc«u»cut  contained  in  tho  origimil  contract,  the  ri^ht  may  Pcduciion 
l>o  given  in  certain  events,  or  in  ca.se  of  deviations  and  alterations,  gup,'iic<i  i,y 
to   reduce  tlio  debt  or  claim  arising  under  it   by  set-oil".     And  omiiloycr. 
where,  subeequently  to  a  building;  contract,  tlie  employer  agivcd 
to  supidy  (Mirts  of  tlie  materials,  it  was  held  that  he  was  entitled 
to  deduct   from   tho  contract   price   tlic   value   of   materials  so 
sii|>j)lie<i.  (A)     S),  where  the  employer  iiad  done  jiart  of  tho  work  r>c<luclion 
hiuLself,  it  was  held  that  tlio  contract  price  must  Ijo  diminisiied  by^mpbier" 
by  tho  value  of  tiiat  jMirtiou  of  the  \vork.(i') 


(3)  Asticipatoky  BitE.vcn  of  Co.ntkact. 

There  are  numerous  ca.scs,  of  which  the  l>cst  known  i.s  i)erhapa 
tlic  CAse  {){  JIodiMif  V.  Be  la  Tohi;(j)  laying  down  the  rule  as 
to  anticiimtory  breach  of  contract.  That  rulo  seems  to  bo  that, 
wlierc  a  jwirty  to  a  contract  has  made  statements  l>efore  the  time 
for  performance  has  arrived  imiwrtiug  a  refusal  to  perform  or  l>o 
liound  by  the  contract,  the  other  i>arty,  if  ho  chooses,  may  elect 
to  act  ujK>n  such  statements  as  a  renunciation  of  the  entire  contnict, 
and  may  lhereuiM)n  treat  it  as  a  brcjich  of  tlie  contract  and  bring 
his  action.  (/.)  On  the  other  hand,  the  promisee,  if  ho  pleases, 
may  treat  the  notice  of  intention  as  inojtcrative,  and  await  tlio 
time  when  the  contract  is  to  Ix!  executed,  and  tlicn  hold  the  otiicr 
j>arty  responsible  for  all  tho  conseciucuces  of  non-performance ; 
but  in  that  case  ho  keeps  the  contract  alive  for  the  benefit  of  the 
other  party  as  well  as  for  his  own ;  he  remains  suliject  to  all  the 
obligations  and  liabilities  under  it,  and  enables  the  other  party 
not  only  to  complete  the  contract,  if  so  advised,  notwithstanding 
Ids  previous  n-piuliation  of  it,  but  al.so  to  take  advantage  of  any 
flupcr\'ening  circumstance,  which  would  justify  him  in  declining 
to  complete  it.  (/) 

Tlie  ca.sc  of  Johnstone  v.  Milling  (m)  arose  on  a  covenant  by  a  lessor  Covenant  by 
in  a  lea.so  to  rebuild  the  demifKHl  premi.ses  at  a  future  date.     Tlie  bl^'^ni'^no 
point  was  not  nece-ssary  for  decision,  but  all  the  members  of  the  (uturc  time-. 

(*)  S'eirlon  v.  Foiittr,  12  M.  A  W.  772;  Allimon  v.  Daviet,  I'cnko'H  .\il(I. 
Cm.  8-' ;  QraUger  v.  llaylH.ulJ,  'J  C.  Sc  V.  220.     S.o  in/ra,  p.  118,  as  to  iH.l-i.n". 

(0  Tunier  v.  Diiper.  2  M.  &  U.  211.  Sm  ]'.,,■■/., ,v  v.  H'rtft,  Car.  &  M.  631  ; 
Bam/vTil  V.  //ami.  1  Stark.  343. 

0")  2  K.  &  n.  678. 

(fc)  Johnttone  v.  iliUin.i.  16  Q.  B.  D.  4<>). 

(0  frott  V.  Kniyhl,  L.  I!.  7  Ex.  111. 

(«)  Supra. 
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There  must 
be  intention 
not  to  carry 
out  contract. 


Court  of  Appeal  expressed  a  strong  opinion  that  in  such  a  case, 
where  the  covenant  in  question  was  a  particular  covenant  in  a 
lease,  not  going  to  the  whole  consideration,  and  an  actual  breach 
whereof  at  the  time  fixed  for  performance  would  not  entitle  the 
tenant  to  throw  up  his  lease,  (w)  an  anticipatory  breach  could 
not  entitle  him  to  do  so,  and  that  he  could  not  rescind  part  of 
the  contract. 

A  claim  for  wrongful  repudiation  of  a  contract  can  only  succeed 
where  the  repudiating  party's  language  amounts  to  a  declaration 
of  intention  not  to  carry  out  the  contract,  or  is  such  that  the 
other  party  is  justified  in  inferring  from  it  such  intention ;  (o) 
and  the  language  must  be  construed  by  the  light  of  the  contract 
and  the  circumstances  of  the  case  to  see  whether  there  is  any  such 
renunciation. 

The  true  principle  to  be  deduced  from  all  the  cases  has  been 
said  to  be  that  one  must  ascertain  whether  the  conduct  of  the 
party  who  has  broken  the  contract  is  such  tliat  the  other  party  is 
entitled  to  conclude  that  the  party  breaking  the  contract  no  longer 
intends  to  be  bouxjd  by  its  provisions.  (^)) 


Befusal  of 
one  party 
to  perform 
building 
contract. 


(4)  Performance  Eefused  or  Prevented. 

The  liability  for  the  non-performance  of  a  contract  to  build  will 
fall  upon  the  party  who  was  in  default  and  was  the  cause  of  the 
contract  not  being  carried  into  effect,  (ly) 

Wherever  one  of  tlie  parties  to  a  contract  has,  in  an  unqualified 
manner,  refused  to  perform  his  side  of  the  contract,  the  other  party 
has  thereupon  a  right  to  elect  to  rescind  it,  and  may,  on  doing  so, 
immediately  sue,  as  on  a  quantum  meruit,  for  anything  which  he 
had  done  under  it  previously  to  tlie  rescission,  (r)  The  I'efusal 
must  be  unqualified :  in  Lines  v.  Recs,  (s)  the  action  was  assumpsit, 
on  a  contract  to  build  a  house  for  a  specified  sum,  with  a  count  for 
work  and  labour  and  materials.  It  appeared  that  the  house  was 
not  yet  completed,  but  that  a  good  deal  of  extra  work  had  been 

(7i)  Surplice  V.  Farnsworth,  7  M.  &  G.  57G. 

(o)  Johnstone  v.  MiUing,  16  Q.  B.  D.  4G0,  snpra;  Societe  Geiieralc  de  Paris 
V.  Milders,  49  L.  T.  55. 

(p)  Bhymney,  etc.,  Ry.  Co.  v.  Brecon,  etc.,  Ity.  Co.,  G9  L.  J.  Cli.  813. 

((/)  Pontifex  V.  Wilkinson,  1  C.  B.  75. 

(/•)  See  notes  to  Cutler  v.  Powell,  2  Sra.  L.  C.  (11th  ed.)  9,  et  seq.;  Withers 
V.  Reynolds,  2  B.  &  Ad.  882;  Blanche  v.  Colhurn,  8  Bing.  14  ;  Franklin  v. 
Miller,  4  A.  &  E.  599.     See  Societe  Generale  de  Paris  v.  Milders,  49  L.  T.  55. 

(s)  Tried  before  Coleridse,  J.,  at  the  Monmouthshire  Summer  Assizes,  1837, 
cited  in  notes  to  Cutter  v.  Powell,  supra. 
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done  by  the  tlefendanl's  onler;  tliat  iho  plainlLlThad  called  on  him 
to  pay  for  all  that  had  l)een  done,  and  that  ho  hatl  replied  "  that 
he  would  not — jM-ihajw  never."  On  this  evidence  the  plaintill's 
counsel  suhniitted  tliat  he  was  entitled  to  recover  on  a  qitunlun 
mentU  for  the  extra  work,  and  also  to  treat  the  sjiecial  contract  as 
a*soinde»l.  Coleritlge,  .1.,  a<lniilted  tliat  this  would  have  l)een  so, 
ha4l  the  refusal  to  {my  been  absolute  and  unqualified ;  but  thought 
that,  in  this  cas»\  the  refu.sal  to  pay  must  Ikj  construed  with 
reference  to  the  demand,  which  w.is  made,  .'?o  far  as  the  work  done 
under  the  contract  was  concemod,  too  soon.  He  therefore  con- 
sidered the  plaintiff  entitled  to  recover  for  the  extras  only,  (t) 

The  same  con.-<equcnco  fidlows,  where  a  jwrty  has  incapacitated  Incapacity 
him.self  from  performiufj  his  side  of  the  contract,  as  if  he  had  JlJ'JJj^iJJ^' 
alisolutdy  ri'fused  to  do  so.  (k) 

It  is  a  ndo  of  law,  which  was  establishetl  and  well  understood  Completion 
200  years  ago,  and  is  laid  down  in  Com.  Dig.,  («•)  that  "  the  per-  prcv^Jd  by 
formancc  of  a  condition  shall  be  excu.sc<l  by  the  obstruction  of  the  employer, 
obligee ;  as  if  a  condition  \ks  to  build  a  house,  and  he,  or  anotlier 
by  his  onler,  hinders  his  coming  \\\x)n  the  land,  or  says  that  it 
shall  not  \»  built,  or  interrupts  the  j)crformance."     If,  after  itart 
performance  of  the  work,  the  comjjletion  Ijc  refused  or  i)revented 
by  the  employer,  tlic  builder  may  insist  ujxin  his  rigiits  under  the 
contract,  or  claim  damages  without  completion,  and  he  will  be 
entitled  to  recover  what  he  has  lost  by  the  act  of  the  defendant,  (x) 

A  builder  contracted  to  pull  down  fifteen  old  houses  and  erect  Failuro 
twelve  new  buildings  on  the  site,  the  work  to  be  completed  witiiin  ^^^11^1 
six  months  of  the  date  of  the  contract.     He  consented  to  a  delay 
of  two  weeks  from  the  date  of  the  contract  in  obtaining  possession 

i-aae  most  not,  however,  bo  recanled  as  an  authority  for  the  pro- 
j  t  in  the  c»«o  of  an  onlinary  tiuiliJing  contract  iicing  unfiillillcd  by  tho 

1  for  extras  an  on  a  quantum  meruit.     It  is  conceii'ol 

t  ■  icconlance  witli  llio  terms  of  a  contract  and  certified 

for  r.y  till'  AT'u  -     1  .    -  :         .ssary  for  tlio  due  completion 

of  the  contract.  f  in  a  rase  of  part  performance, 

»^"   ■-■ '—  ■■  .■-■-.  1   V  ■■    '••  ■.  /••'■',  p.  121.     See  also  as  to  the 

:  ■  for  work  done  outfidc  llie  orifnnal  contract,  Buiton  v. 

<       ...  ..    ...     -.'■,  and  other  cases  cited  at  p.  1M7,  pott.     See  also  as  to 

renrianon  on  in-outid  "f  al^oliitc  refusal,  Cort  x.  Thi  AnArrgate  Ily.  Co..  17 
Q.  B.  127:  R'\d  v.  Il.iS.irn,  4  E.  &  B.  979;  Birthohmfio  v.  Mnrkwick,  1.5 
C.  B.  K.  S.  711. 

(«)  Biibton  X.  Drummond,  2  B.  &  .\d.  303;  Plandti  r.  Colhurn,  8  Bing.  14. 

(w)  Com.  Dig.  C"ndition  (L.  6),  where  authoritlr>ii  are  collected. 

(r)   P/th^V  r.  fr'hurr,.  8  BinR.  14  ;  Uwton  x.  WaUwry  /,.  Bd.,  52  L.  J.  Q.  B. 

-It  insUncc,  11  Q.  B.  D.  229.     See  Arterial  Dmituujt  Co. 

\  .  ^f  B<1.,  6  ij.  R.  (Ir.)  51.5,  as  to  right  to  sue  aa  fur  quantum 

mrui.' .  HI.  J  ^j:u  M  i.kay  T.  Dick,  6  App.  Cas.  251.    As  to  meMuro  of  damagef, 

•e«  in/ra,  p.  114, 
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of  the  site.  The  building  owner  did  not  give  possession  at  the 
expiration  of  that  period,  but  subsequently  gave  it  in  parts,  the 
last  portion  not  being  handed  over  until  five  months  from  the  date 
of  the  contract.  It  was  held  that  a  term  must  be  implied  in  the 
contract  that  possession  of  the  whole  site  should  he  given  forth- 
with, but  this  being  waived  by  the  consent  of  the  builder  to  a 
fortnight's  delay  was  altered  to  a  reasonable  time ;  that  possession 
was  not  given  within  a  reasonable  time,  and  that  the  builder  was 
entitled  to  recover  damages  for  loss  sustained  in  consequence  of 
the  breach,  (y) 
Forfeiture  Where  a  building  agreement  provided  by  one  of  its  clauses  that, 

not  the  only  [^  default  by  the  lessee  in  completing  within  the  stipulated  time, 
breach  of  the  whole  benefit  of  the  agreement  and  all  the  materials  and 
agreement  buildings  on  the  premises  should  be  forfeited  to  the  lessor,  and 
by  another  clause  that  the  lessor  should  be  entitled  to  re-enter 
and  take  possession  of  the  premises,  with  all  buildings  and  materials 
thereon,  without  making  to  the  lessee  any  compensation  in  respect 
thereof,  it  was  held  upon  such  default  being  made,  re-entry  having 
taken  place  accordingly,  that  the  lessor  was  not  restricted  to  that 
remedy,  but  that  an  action  for  damages,  to  be  measured  by  the 
pecuniary  loss  sustained,  was  also  maintainable  for  breach  of  the 
agreement.  (2) 

The  builder,  if  prevented  by  some  act  of  the  employer,  will  not 
be  held  liable  for  any  penalties,  (a)  although  he  has  a  cause  of 
action  against  the  employer  for  any  damages  he  may  have 
sustained,  (b)  The  ordering  of  extra  works  may  amount  to  a 
waiver  of  a  stipulation  to  pay  damages  for  delay,  (c) 


(5)  Measure  of  Damages  wheee  Conteact  not  Completed. 
(a)  Where  Performance  prevented  hj  Emjjloycr. — The  measure  of 
damages,  where   performance   is   prevented  by  the  employer,  is 
the  difference  between  what  the  performance  would  have  cost  the 

(y)  Freeman  &  Son  v.  IJenshr,  64  J.  P.  260.  See  also  Drew-Bear  v.  St. 
Tavcras  Guardians,  Appendix,  p.  681. 

(2)  Marshall  v.  Mackintosh,  78  L.  T.  750. 

(a)  Holme  v.  Giippy,  3  M.  &  W.  387.  See  this  case,  post,  p.  149 ;  Hiissel!  v. 
Bandeira,  13  C.  B.  N.  S.  149.  Cf.  Legge  v.  Earlocl,  12  Q.  B.  1015;  Thornhill 
V.  Neats,  8  C.  B.  N.  S.  831 ;  Dodd  v.  Churton  (1897),  1  Q.  B.  562.  See  Chop.  XL, 
fost,  p.  140,  as  to  the  right  of  the  employer  to  enforce  penalties  wliere  he  causes 
tiio  delay. 

(h)  Eohcrts  v.  Bury  Improvement  Commissioners,  L.  R.  5  C.  P.  310;  Lawson 
V.  Wallasey  L.  Bd.,  supra;  Bush  v.  Trustees,  etc.,  of  Whitehaven,  b'2  J.  P.  392  ; 
Peters  V.  Opic,  1  Ventr.  177 ;  2  Saund.  350 ;  Collins  v.  Price,  5  Bing.  132 ; 
Ferry  v.  Williams,  8  Taunt.  70,  and  cases  svpra. 

(r)  Dodd  V.  Churton  (1897),  1  Q.  B.  562,  and  p.  141,  pod. 
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builder,  and  the  price  which  the  employer  agreed  to  jmy.  A  fair 
deduction  must  bo  made  from  the  contract  price  in  respect  of  the 
value  of  matfriiil.s  which  have  never  U'en  supplied,  and  wajies 
which  have  never  been  paid,  (d)  In  the  case  of  unreasonable 
delay  on  the  i>art  of  the  employer  in  doinj^  certain  acts,  the  proi)or 
mea-suro  of  damaj^s  will  l>e  tlie  los.s  which  tiic  builder  ha.s  un- 
avoidably sustained  in  consequence  of  such  unrcasonablo  delay.  (< ) 

If  n  question  is  raised  by  the  defendant  in  an  action  for  work  Evidonc* 
done  and  materials  supplied  in  respect  of  certain  dwelling-houses,  danraiRpute* 
whether  ho  was  really  the  owner  and  person  interested  in  the  ownorehip. 
houses,  the  plaintiff  may  cjiU  other  tradesmen  as  witne.s.ses,  to 
prove  that  the  defendant  had  i>ersonally  given  onlci-s  to  them  to 
do  work  and  8»ii>ply  materials  in  respect  of  the  same  houses.  (/) 

(h)  ir/irrc  Uie  Iluililrr fails  in  Ccinplition. — If  the  builder,  after 
I>art  i)crformance,  have  him.«elf  refused  or  failetl  to  complete  the 
contract,  without  any  default  of  the  employer,  the  latter  may  bo 
entitled  to  treat  the  contract  as  rescinded,  and  maintain  an  action 
for  damages;  but,  in  general,  the  contract  will  not  1k3  specifically 
enforced,  (y)  And  if  a  builder  enter  into  a  contract  to  expend  a 
certain  sum  of  money  on  land,  and,  after  spending  part  of  it, 
decline  to  perfonn  the  contract,  he  has  no  lien  on  the  land  for  the 
money  which  he  has  expended.  (//) 

Where  a  builder  has  l>een  employed  to  erect  or  repair  a  building.  Liability  of 
and  after  the  laj>8e  of  some  time,  owing  to  his  negligence  in  carry-  con«>quontial 
ing  out  the  work,  damage  is  occasioned  to  the  property  of  the  damages, 
building   owner,  the   builder  may  lio  held  liable.      In   a    Scots 
ca.'sc,  (i)  the  stock  in  a  shop  having  been  injured  by  an  overflow  of 
water  from  a  house  above,  the  proprietor  of  the  hoiiso,  who  had 
been  found  liable  for  the  damage  caused,  sued  a  plumber,  who  had 
lioen  employed  by  him  to  alter  and  repair  the  pipes  in  the  house 
four  years  before   the  overflow,  for  repayment  of  the  sum  of 
damages  and  expenses  paid  by  him  in  respect  that  the  overflow  had 

(,r  \r...„<  n  X.  Mayor,  eU^  of  Brooketyrt^  7  IIUl,  N.  Y.  R  61  ;  Addinon  on 
Cou'  1  cd),  p.  846.     Sco  nlso  Drrw-Sear  v.  SI.  Pancrtu  Owirdians, 

Api"  ,    '.-^l. 

(«•)  Uir^m  V.  Walhu^y  L.  7?./.,  52  L.  J.  Q.  K  .T02.  nn.l  in  Court  of  first 
insUnco.  11  g.  B.  P.  •.'.''.•;  Hush  r.  Trustet*,  tie.,  of  Whitehaven,  52  J.  1'.  3D2. 

(/)    Woodvnrd  X.  JIurhanan.  L.  R  5  Q.  D.  285. 

(j)  8c«  Chap.  XVI.,  "  Specific  Perfomiftnce."  See  Ulrull  x.  Farlar,  IC 
M.  Si  W.  249,  iw  to  tlic  mpa^iiire  nf  flania;;c«  from  the  broftch  of  the  <lofeiid.int'g 
|iromiiio  to  l.iiild  a  hoiiso.  .Soe  aluo  Stmrn  llrrring  FUtt  x.  liicharjt,  17  T.  K  It. 
<.31 ;  and  as  lo  remotcocsi  of  damage*,  see  WaUon  v.  Uray  (1900),  16  T.  L.  It. 

(M   Wnm,  X.  Smith,  21  Ch.  P.  24.r 

(i)  .Vintyre  x.  GalUchtr  (lb6.3),  4  KclL  64. 

I   •-' 
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Exact  terms 
of  the  con- 
tract to  be 
considered. 


been  occasioned  through  his  insufficient  and  defective  plumber 
vorlc.  It  was  held,  in  the  Court  of  Session,  that  it  having  been 
clearly  proved  that  the  cause  of  the  overflow  was  an  insecurely 
closed  pipe,  the  plumber  was,  notwithstanding  the  lapse  of  time, 
liable  for  the  expense  to  which  his  employer  had  been  put. 

Eegard  must  be  had,  however,  to  the  exact  terms  of  the  building 
or  other  contract  under  which  a  builder  is  employed,  in  order  to 
see  how  far  he  is  to  be  held  liable  for  injuries  which  may  be  caused 
by  defective  M'ork.  Where,  for  instance,  a  contract  for  the  in- 
stallation of  electric  light  in  a  building  to  be  used  for  the  purposes 
of  public  baths  and  wash-houses  provided  {inter  alia)  that  "  The 
whole  of  the  work  is  to  be  carried  out  in  accordance  M'ith  the 
existing  rules  as  framed  by  the  Phoenix  Fire  Office  .  .  ."  Eule  5 
of  these  rules  provided  that  "  Where  a  system  of  metal  tubes  is 
employed,  the  metai  tubes  should  be  earthed,  except  in  those 
cases  where  earthing  woidd  not  be  desirable."  A  system  of 
metal  tubes  was  employed  in  the  work,  and,  in  consequence  of 
such  tubes  not  being  earthed,  a  bather  received  an  electric  shock 
which  caused  his  death.  The  local  authority,  which  owned  the 
baths,  paid  damages  in  respect  of  his  death.  In  arbitration  pro- 
ceedings, in  which  the  local  authority  sought  to  recover  the 
sum  so  paid  by  them  from  the  contractors,  the  arbitrator  found 
that  earthing  the  tubes  would  not  have  been  desirable  so  far  as 
risk  of  iire  was  concerned,  but  would,  in  fact,  have  been  desirable 
so  far  as  risk  of  accident  to  bathers  was  concerned.  It  was  held, 
upon  the  hearing  of  a  special  case  stated  by  the  arl^itrator,  that 
inasmuch  as  the  insurance  company's  rules  were  framed  for  the 
prevention  of  fire,  and  earthing  was  not  desirable  for  that  purpose, 
there  had  been  no  breach  of  contract,  and  that,  therefore,  the 
contractors  were  not  liable.  (A:) 


Through 
negligence 
or  incom- 
petence. 


(6)  Negligent  and  Defective  Construction. 

(«)  Generally. — If  a  building  is  so  negligently  constructed  as  to 
be  dangerous  and  unfit  for  use,  the  employer  may  requue  the 
builder  to  take  down  the  structure  and  rebuild  it;  and  if  the 
builder  neglect  so  to  do,  and  refuse  to  fulfil  his  part  of  the  con- 
tract, the  employer  may  give  him  notice  to  remove  his  materials 
from  off  the  laud,  and  may  resist  payment  of  any  portion  of  the 
price  of  the  work.  If  he  retain  the  materials,  and  make  use  of 
them,  he  will  be  bound  to  pay  their  fair  value ;  but  if  the  materials 

(fc)  Fulham  B.  C.  v.  Kational  Electric,  etc.,  Co.  (1906),  70  J.  P.  55. 
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aro  altogether  useless,  or  the  employer  has  suirered  from  the 
breach  of  contract  on  the  part  of  the  buililer  more  dainage  ami 
injury  than  they  are  worth,  ho  is  not  bound  to  pay  anything.  (/) 
Thus,  where  the  front  of  a  house  Wius  erected  by  a  builder  so  much 
out  of  the  jHjrpondicul.ir  that  it  was  in  danger  of  falling,  and  it 
was  necessary  to  take  it  down,  the  builder  could  not  recover  for 
such  defective  work,  (m) 

Fanuncorth  v.  Garrard  was  followed  in  the  American  case  of  Failure  to  lay 
GUlU  V.  Cobt,  (n)  where  an  action  was  brought  for  work  done  and  '"""^"o""- 
materials  furnished  in  the  construction  of  a  building,  whidi  the 
plaintiff  had  contracted  to  Ijuild,  but  failed  to  constnict  to  the 
satisfaction  of  the  architect,  whose  approval  was  required.  The 
contract  required  the  plaintitf  to  ram  the  cinder  filling  on  which 
the  concrete  floor  of  the  building  was  laid.  When  certain  heavy 
tanks,  for  which  the  building  had  been  designed,  were  put  in 
place,  there  was  so  great  a  sinking  of  t!)e  floor  that  the  damage 
causeii  thereby  was  greater  than  the  value  of  the  work  and  materials 
furnished  by  the  plaintiff.  The  cause  of  the  sinking  of  the  floor 
was  not  shown,  nor  whether  it  was  due  to  insufficient  ramming  of 
the  cinder  tilling,  or  U)  the  nature  of  the  soil.  It  was  held  liiat  in 
order  to  recover  the  plaintiff  mnst  show  that  the  building  as  it 
existed  had  a  market  value,  and  added  to  tlie  value  of  the 
defendant's  laml ;  that  the  bunlen  was  not  upon  the  defendant  to 
show  that  the  sinking  of  the  floor  was  due  to  the  failure  of  the 
jilaintiffto  jierform  his  contract;  and  that  the  jdaintiff  could  not 
recover  the  value  of  his  work  and  materials  diminished  by  such 
damages  as  the  defendant  could  prove  in  recoupment. 

Whenever  anything  is  done  under  a  special  contract,  but  not  in  Work  under 

conformity  thereto,  the   defendant  may  reduce  the  damages  by  "  "P""''} 
f  1  1  .       .  o  J  contract, 

showing  that  the  work  was  improperly  done,  and  may  entitle 

himself  to  a  verdict  by  showing  that  it  was  wholly  inadequate  to 

(0  PfT  Tiii.lal,  CJ.,  Hill  V.  Fcaiherilrmhaiigh,  5  M.  *  P.  541,  544,  548.  Seo 
Pothicr,  lAmagi'C  Ourrnije,  No.  4.'U.  Soo  'the  Tima  Fire  Af$urance  Co.  v. 
Ilawkf,  28  L.  .1.  V.x.  317,  aa  to  an  jiuufBcicnt  and  iini>crrrct  completion  of  a 
bailding  contract. 

(in)  ?\irn<'£»/rM  v.  OurrarJ,  1  Camp.  .38;  Dentw  r.  Daverall,  3  Camp.  451. 
See  nrr  I»  1  Hone,  J.,  Ilatttn  v.  Iluttrr,  7  VmI,  4H4  ;  Duncin  v.  liluiuirll,  3 
Sturt  1.  '/■••/•'Jilrn  V.  Stitf,  5  .V(l.  Sc  E.  101.  Ily  the  French  law,  the  architect 
an  1  i  r  aro  liable  ilnrin^  ten  years  for  nejjligent  construction.    "Si 

I'lSi ruit  4  prix  fait  (rfrit  en  tout  ou  en  p.irtio  par  lo  vice  do  la  con- 

•tmction,  mcmc  |«or  le  vice  <lu  nol,  les  architccto  et  entrepreneur  en  sont  ro<ipon- 
tablea  pendant  dix  an<i."  Co<lo  Civil,  Liv.  HI.  tit  viii.  1792.  Ah  to  a  ainiilar 
article  in  the  Civil  Codo  of  Lower  ('ana'la,  seo  fVardle  v.  Jjrlhnne,  L.  R.  4  1'.  C. 
SS  (adopting  the  deci->ioii  of  llrown  v.  Lawrie,  1  Low.  Can.  lU-p.  313  ;  5  Low. 
Can.  Rep.  65). 

(»)  (ISW)  177  MoHH.  5W. 
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answer  the  purpose  intended,  (o)  In  such  a  case  the  plaintiff, 
suing  on  the  contract,  and  alternatively  on  a  quantum  meruit,  to 
recover  the  price  of  certain  specified  work,  if  he  do  not  properly 
cany  out  the  contract,  if  he  can  entitle  himself  to  recover  at  all, 
can  only  recover  the  real  value  to  the  defendant  of  the  work  done 
and  the  materials  supplied,  {p) 
Set-oH  under  (i)  Right  of  Sct-off. — By  the  Judicature  Acts,  (5)  in  the  case  of 
Judicatuia  pecuniary  claims,  the  power  of  set-off  (using  that  expression  in  its 
largest  or  popular,  and  not  in  its  narrower  or  technical,  sense)  is 
no  longer,  as  was  formerly  the  case,  limited  to  dehts.  Claims  for 
unliquidated  damages  may  be  set  up  against  debts,  and  debts 
agdnst  damages,  and  damages  against  damages.  And  a  cross- 
claim  by  a  defendant  may  not  merely  be  used  by  way  of  set-off, 
as  an  answer  to  the  plaintiff's  claim  ;  a  defendant  may,  by  way  of 
coimterclaim,  unless  the  Court  or  judge  refuse  permission,  claim 
in  the  original  action  any  relief  against  the  plaintiff  (and  subject 
to  certain  restrictions  against  any  other  persons)  (r)  which  he 
could  formerly  have  sought  by  a  cross-action :  so  that  there  may 
be  a  judgment  in  his  favour  for  a  sum  of  money,  if  the  balance  of 
pecuniary  claim  prove  to  be  in  his  favour ;  or  any  other  remedy 
or  relief  may  be  adjudged  to  him  to  which  he  may  show  himself 
to  be  entitled. 
Practical  But    the    distinctions  which   obtained  before    the   Judicature 

^^^""^  °l         Acts  as  to  what  kind  of  claim  was  capable   of  being  '  set  off,' 
distmctiou  „  o  ) 

between  technically  speaking,  so  as  to  afford  a  defence  to  the  plaintiff's 

counterclaim  claim,  is  still  of  great  practical  importance  upon  the  question  of 

costs.     For  a  "  set-off,"  properly  so  called,  is  pleadable  as  matter 

of  defence  to  the  plaintiff's  action,  and  defeats  it  altogether.     A 

cross-claim  which  is  not   strictly  a  set-otf,  but  an   independent 

(0)  Fttrnsworth  v.  Garrard,  1  Camp.  38,  varying  tlie  rule  in  Broom  v.  Davis, 
cited  7  ]-".ast.  4S0,  in  notd  ;  Hasten  v.  Butter,  7  East,  479  ;   Oronnsell  x.  Lamh, 

1  M.  &  W.  352  ;  Bracey  v.  Carter,  12  A.  &  10.  373 ;  CJiapel  v.  Bickes,  2  C.  &  M. 
214.  See  also  as  to  quantum  of  reduction,  Thornton  v.  Ftace,  1  M.  &  Rob.  218 ; 
Cutler  V.  Close,  5  C.  &  P.  337 ;  Street  v.  Blaij,  2  B.  &  Ad.  45G ;  Baillie  v.  Ketl, 
G  Scott,  379  ;  Davis  v.  Hedges,  L.  R.  6  Q.  B.  GS7 ;  and  cf.  rule  of  State  of  New 
York  as  to  recoupment,  in  notes  to  American  edition,  Sm.  L.  C.  by  Hare  and 
Wallace ;  and  as  to  recouper  in  our  Courts,  Icely  v.  Grew,  6  N.  &  M.  469  n. 
Jehsen  v.  E.  and  W.  Lidia  Dock  Co.,  L.  R.  10  C.  P.  300. 

(p)  Stegmann  v.  O'Connor  (1899),  80  L.  T.  234,  following  CTtapel  v.  ffickes, 

2  C.  &  M.  214. 

(2)  R.  S.  C.  1883,  Order  19,  r.  3;  Order  21,  r.  17,  and  s.  24  of  the  Judicature 
Act  of  1873,  sub.-ss.  1,  2,  6,  7. 

(r)  S.  24,  sub.-s.  3.  R.  S.  C.  1883,  Order  16,  rr.  48-55;  Order  19,  r.  3; 
Order  21,  r.  12.  As  to  this  section,  see  the  remarks  of  Mellish,  L.J.,  in  Trdeven 
V.  Bray,  L.  R.  2  Ch.  D.  740 ;  Padwkk  v.  Scott,  L.  R.  2  Ch.  D.  740 ;  and  see 
Schneider  v.  Batt,  8  Q.  B.  D.  701. 
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claim,  cufui-eoablo  uiily  by  wuy  of  counterclaim,  may  defeat  tbo 
jiIaiutifTs  claim  iu  a  soiiso,  l)Ut  not  a.s  cfTectively  as  if  it  had  been 
a  B«;t-otr  projierly  so  calUtL  A  simplo  illustratixu  must  sullico  iu 
this  place;  the  reader  buiug  referred  to  "The  Annual  Practieo,  or 
liullen  on  Leaku  on  I'leadin;,',"  (x)  for  full  iufonuation.  A.  sues  D. 
for  £100,  for  a  debt  due  fmni  15.  to  A.  A.  also  owe-s  B.  £100  on 
another  accounL  l\.  may  "set-off"  A/s  debt  to  him,  a^'aiust  his 
debt  to  A.,  and  in  this  case  B.  will  get  all  the  costs  of  the  action. 
But  if  A.  sues  B.  for  a  li'iuidated  debt  of  £100,  and  all  B.  has  to 
set  against  it  is  a  claim  for  unliquidattHl  damai,'es,  and  he  counter- 
claims fur  these  dama^jes  and  rocovera  £100  on  his  counterclaim 
aj^inst  A. ;  nlthou;;h  A,  will  not  recover  anything  of  his  debt,  yet 
he  will  recover  against  B.  the  costs  he  has  been  put  to  in  proving;  . 
his  debt,  ayainst  which  B.  will  recover  his  costs  of  proving  his 
damages.  For  this  reason  if  A.  is  a  perfectly  s<dvent  ]Hjrson,  and 
B.'s  claim  against  him  is  a  counterclaim,  a.s  distinguished  from  a 
Bet-olT,  it  may  fretpicntly  be  gooil  policy  for  B.  to  pjiy  A.'s  demand, 
and  then  pursue  his  own  remedy  against  A.  by  action. 

Tlio    ctmnterclaim    need   not   be  a  joint    claim    against    the  Who  in»y  bo 

defendants  to  it,  but  may  bo  for  separate  and  distinct  causes  of  ^o'o'xl'^H  ^ 
.  ,        .    .  .  11,1  /.I  counterclaim. 

action,  as,  where  the  claim  against  the  defendant  was  for  damages 

iu  preventing  the  plaintilV  completing  certain  work,  the  defendant 

by  counterclaim  pleaded  breach  of  contract  against  the  plaintilf 

and  damages,  and  tiiat  one  It.  (whom  he  .served  with  notice)  had 

Iwuud  himself  to  be  an.swerable  for  the  plaintiffs  due  execution  of 

the  work.  (/) 

(c)  CroM-adiun. — 'Where  an  action  i.9  brought  for  damages  for  Option  to 

the  non-performance  and  improiwr  jicrfonuance  of  certain  work,  ^"P^  "r^ 

it  ij  no  defence  that  the  defeudant  had  alivady  sued  the  i)laintill" defective  per- 

for  the  jtrice  of  the  work  in  dLspute,  an.l  that  the  plaintiff  had[^*"^^'" 

settled  the  action   by  paying  the  whole  amount  then  sued  for.  of  claim. 

For  although  the  plaintiff  might  have  used  the  cau.ses  of  action 

for  which  he  suoil  in  reduction  of  the  claim  in  tlic  former  action, 

yet  he  is  not  bouml  to  do  so,  but  may  maintain  a  separate  action 

for  them,  (it) 

(•)  6lh  ed.  (lOO.'i).  bv  Cyril  Dod.l,  K.C^  and  T.  Willcs  Cliitlv,  p.  5.34,  tt  trq. 

(t)  Turner  v.  Hnlna/ord  Oat  Co.,  3  Kx.  D.  14.5.  Sec  R  S.  V.  1 ««.'«,  Order 
20,  r.  7 ;  Order  .'l,  r.  12,  and  Central  A/>ican  Co.  v.  (Irovt,  27  W.  It.  >.i33. 

(m)  Dana  t.  HaUja,  \..  U.  0  Q.  B.  tWT  ;  MowUl  v.  Htnl,  8  M.  fc  \\.  858  ; 
Itiggt  T.  Burbui-je,  15  M.  k  W.  b'J'.*  ;  and  tko  BoJiUn  v.  Uutter,  7  Eaaf,  479; 
King  T.  Bo$ton,  7  Kjuit,  4H1  n. ;  t'iihrr  v.  .Samti'id,  1  Camp.  190;  and  Bco 
Marriott  T.  Hampton,  2  Siiiilir.t  I.fadini;  Cases  (lltli  c<l.  r.HI3).  421,  and  c.iiies 
tbereandor.  Sec  Ty*  v.  (Jwyune,  2  Cainp.  347,  as  to  an  action  npon  a  I'ill  of 
ezcliangc  given  by  way  of  price  of  tlie  work. 
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Evidence  of 
damage  not 
bearing  upon 
the  value  of 
the  work 
inadmissible. 


Admissions 
by  employer 
in  action  by 
builder. 


But  wlieu  the  emplciyer  elects  to  give  the  non-performance  or 
defective  performance  in  evidence  in  reduction  of  the  price  in  an 
action  by  the  builder,  no  evidence  of  any  other  damage  caused  by 
such  breach  of  contract,  not  directly  bearing  upon  the  question  of 
the  value  of  the  ■work,  is  admissible ;  and  such  special  damage 
must,  suljject  to  the  provisions  of  the  Judicature  Act,  (v)  be 
sought  in  a  distinct  claim,  {w)  If,  on  the  other  hand,  the  employer 
pay  the  contract  price,  and  afterwards  maintain  a  separate  action 
for  the  damages,  it  seems  that  the  effect  of  his  admissions  in  the 
action  by  the  builder  for  the  price  is  confined  to  the  action  or 
proceeding  in  which  they  are  made ;  they  do  not  operate  by 
estoppel,  nor  can  they  be  used  as  evidence  in  other  actions.  So 
tlie  statements  in  the  pleadings  in  a  cause,  though  binding  upon 
the  party  for  the  purpose  of  the  cause,  unless  put  in  issue  and 
decided,  are  not  binding  in  other  proceedings,  (x) 


What  accept- 
ance of  part- 
performed 
work  neces- 
sary to  bind 
employer. 


Not  sufficient 
that  buildings 
remain  on 
the  laud. 


(7)  Part  Performance. 

(rt)  GcncraVjj. — Although  it  is  the  general  rule  that  a  person, 
retaining  the  benefit  of  a  part-performed  consideration,  may  render 
himself  liable  upon  a  new  contract  to  pay  for  it,  as  in  the  case  of 
his  accepting  an  incomplete  delivery  of  goods  under  a  contract  of 
sale  ;  (?/)  yet  the  circumstances  in  buildiug  contracts  are  generally 
such  that  there  is  no  option  of  returning  or  rejecting  the  con- 
sideration performed,  in  which  case  no  promise  can  be  implied  to 
pay  for  it.  And  if  a  builder,  after  expending  a  certain  sum, 
decline  to  perform  the  rest  of  the  contract,  he  has  no  lien  on 
the  land  for  the  money  which  he  has  expended,  {z) 

In  the  case  of  a  building  contract,  the  mere  fact  that  the  part 
performance  has  been  beneficial,  as  that  the  buildings  remain  upon 
the  laud,  is  not  enough  to  render  the  employer  liable,  and  is  not 
such  an  acceptance  as  imports  a  new  promise  to  pay  for  the  work ; 
it  must  lie  shown  that  he  has  taken  the  benefit  of  the  part  per- 
formance under  circumstances  sufficient  to  raise  an  implied  promise 

((')  See  ante,  p.  118. 

(w)  Allen  V.  Cameron,  1  C.  &  M.  832;  Mondel  v.  Steel,  8  M.  &  W.  858; 
Big(je  V.  Burhidge,  15  M.  &  W.  598.  As  to  damages  by  improper  repairs,  see 
Wilson  V.  General  Iron  Screw  Co.,  47  L.  J.  Q.  B.  239. 

.  {x)  Carter  v.  James,  13  JI.  &  W.  713 ;  per  Willes,  J.,  in  Howlett  v.  Tarie, 
IOC.  B.  N.  S.  826;  but  see  per  Cur.  in  Boileau  v.  Rutlln,  2  Ex.  G81,  and 
Priestman  v.  Thomas,  9  P.  D.  70,  210.  See  Turner  v.  Tepper,  46  L.  J. 
Ch.  703. 

(i/)  Champion  v.  Short,  1  Camp.  53  ;  Sale  of  Goods  Act,  1893. 

(2)   Wallis  V.  Smith,  21  Ch.  D.  243. 
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to  !»)•  for  tlie  work  done,  notwithstaiuling  tlio  non-pcrforiuame  of 
the  sid'ciul  contract,  and  sonio  positive  acquiescence  iu  llic  incom- 
plete or  existing  state  of  the  building  is  necessary  to  render  him 
liable  to  pay  according,'  to  measure  and  value,  (a) 

So  where  the  phiintitl",  a  builder,  who  had  contracted  to  erect  Abandon- 
certain    buildings   on    the  defendant's    land    for   a  lump    sum,  J"'"'  ^y 
1111  riiii  «!  Ill      ouildor. 

aiMindoned  tlic  contract  after  lie  liad  done  part  of  the  work,  and  the 

defeniliiit  tliereui>on  completetl  tlie  buildings;  it  was  held  tliat 
the  plaintifl'  could  not  recover  from  the  defendant  in  respect  of  the 
work  which  he  had  done  as  ujion  a  quandtm  meruit,  there  l)eing  no 
evidence  of  any  fn'sh  contract  to  pay  for  the  .same,  (i) 

"  I  think  the  ca.se  is  really  concludo<l  by  the  finding  of  the 
learned  judge  to  the  effect  that  the  plaintiff  had  akindoned  the 
contract.  .  .  .  Tiio  mere  fact  that  a  defendant  is  in  jH)s.sessioii  of 
what  ho  cannot  help  keeping,  or  even  has  done  work  upon  it, 
affonls  no  gr')und  for  the  inference  of  a  new  contract."  (c) 

15ut  where  the  contract  contains  a  "  vesting  clause,"  and  the 
contractor  fails  to  complete,  he  cannot  recover  the  materials, 
although  the  building  owner  docs  not  complete  the  works  himself 
or  by  another  contractor,  (d) 

It  is  important  to  note  that  in  Sumptcr  v.  J[idfjes{i)  i-eliancewaa  whoretbo 

placed  uiKin  the  fact  that  the  plaintitf  had  aliandoned  his  contract,  omploycr 
,,,,  1     1    -1  1      1  11        1        1   •       1  1-  •  puts  it  out 

Wliere  the  builder  has  not  aktndone<l,  and,  iii  addition  to  accepting  tbo  power  of 

the  benefit  of  the  work  done  by  the  builder  under  the  contract,  tlie  ^^°  bulldor  to 

comploto. 
employer  dm's  somethmg  which  puts  it  out  of  the  jwwer  of  the 

builder  to  complete,  it  seems  that  the  builder  may  recover  as  on  a 

quantum  meruit. 

In   Lysaght  v.  Pearson  {f)  an  action  was  brought  to  recover  jjy  50,^. 

£240,  the  price  of  a  c<jrrugated  injn  roof,  made  and  erected  by  tlie  plotingtbo 

])laintiff  for  the  defendant.     The  defendant  entered  into  negotiations 

with  the  plaintiff  for  the  supply  of  two  corrugated  iron  roofs  in 

January,  1877,  and  after  .some  corrcsjxindence  it  was  agreed  that 

they  should   be  suppliwl   and  erectcil   for  £320.    The  plaintiff 

(o)  Mhkto  v.  Butt.  «  E.  &  n.  738;  Pattinton  t.  JjwkU,/,  L.  R.  10  K.\.  XV)  \ 
WkUtaker  v.  Dunn,  ^  T.  L.  R  OOi  Sec  Kllit  v.  Unmlm,  3  Taunt.  52 ;  Ilaw/rr 
T.  Urtat  Wntrrn  Ily.  Co..  .">  II.  L.  ('as.  IIH.     Soc  Wallin  v.  Smith,  mpni. 

(*)  Sumpttr  y.  Htd,jf»  (IHlm),  1  Q.  U.  C73,  following  Munro  v.  Uutt,  H  K.  *  11. 
738,  tupra. 

(r)  lb.,  prr  Collins,  I>J.,  lit  p.  C7C. 

(li)  Hart  V.  I'orthftin  Harbour  Co.,  Lid.  (1903),  1  Ch.  C90.  Sco  an  extract 
from  the  judtrmcnt  in  tliis  case,  p.  171,  jmit. 

(«)  (1898)  1  y.  n.  C7.3.  $upra. 

{/)  Timrt,  March  3,  1879.  TliiH  case  w  referred  to  and  not  doubted  iti  the 
ca.<«  of  Sumpter  v.  Hedget  (1898),  1  Q.  B.  G73,  $upra,  at  p.  675  in  the  L.  It. 
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Where  con- 
tract 

entire  and 
another 
builder 
employed. 


Employmeut 
of  another 
builder. 


supplied  aud  erected  the  larger  of  the  two  roofs,  but  refused  to 
supply  the  second  aud  smaller  roof  until  the  price  of  the  larger 
had  been  paid  to  him.  The  defendant  refused  to  pay  the  price  of 
either  roof  until  the  whole  of  the  work  contracted  for  had  been 
completed,  and  gave  the  plaintiff  notice  to  proceed  with  the  second 
roof.  On  his  refusal  the  defendant  employed  another  person  to 
supply  and  erect  it.  The  defence  set  up  by  the  defendant  \vas  that 
the  contract  being  entire  and  undi visible,  the  completion  of  the 
work  was  a  condition  precedent.  Stephen,  J.,  held  plaintiff 
entitled  to  recover,  subject  to  a  deduction  which  was  assessed  by 
the  jury,  for  damages  for  delay  in  erecting  the  small  roof.  The 
Court  of  Appeal  held  that  as  the  contract  was  entu-e,  the  plaintiff 
would  not  have  been  entitled  to  sue  if  the  defendant  had  done 
nothiug  to  alter  the  position  of  the  plaintiff,  for  the  plaintiff  had 
throughout  been  in  the  wrong,  and  was  not  ready  and  willing  to 
perform  his  part  of  the  contract.  But  the  defendant  liad  taken 
the  matter  into  his  own  hands  and  had  completed  the  second  roof. 
lie  had  not  merely  taken  possession  of  the  property;  if  he  had 
oidy  done  that,  lie  would  not  have  been  liable ;  but  he  had  com- 
pleted the  second  roof,  so  that  it  was  impossible  for  the  plaintiff  to 
complete  it.  The  plaintiff  was  therefore  held  entitled  to  sue  on 
a  quantum  meruit,  and  the  judgment  of  the  Court  below  was 
affirmed. 

In  a  recent  case  {g)  the  contract  was  to  move  certain  machinery 
into  a  laundry  and  leave  it  in  "  good  working  order."  The  plaintiff 
ha\-ing,  as  he  thought,  completed  the  work,  brought  an  action  for 
the  contract  price.  The  defendants  resisted  the  claim  on  the 
ground  of  non-completion,  and  the  County  Court  judge  non-suited 
the  plaintiff.  On  appeal  it  ^^"as  pointed  out  that  after  the  plaintiff 
had  left  the  work  the  defendants  had  called  in  local  engineers  to 
complete  it,  aud  they  had  written  the  plaintiff  to  this  effect.  This 
letter,  although  read  in  the  County  Court,  had  not  been  specifically 
relied  on  by  the  plaintiff  in  the  County  Court.  It  was  held  by  the 
Divisional  Court  that  the  defendants,  on  their  own  admission, 
having  put  it  out  of  the  plaintiffs  power  to  complete,  he  was 
entitled  to  sue  as  on  a  quantiom  mertdt.  In  the  result  a  new  trial 
was  ordered,  (h) 

Where  a  lessor  contracted  to  pay  his  tenant,  at  a  valuation,  for 

(g)  Townend  v.  Queen's  Laundry  (unreported),  heard  by  Eidley  and  Darling, 
JJ.,  in  the  Divisional  Court  on  May  23,  1906. 

{h)  This  note  of  the  decision  was  made  by  the  junior  editor,  who  was  engaged 
as  counsel  in  the  case.  Counsel  for  the  defendant  has  kindly  read  and  approved 
this  epitome  of  the  decision. 
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corUiin  eix'ctious,  pursuaut  to  a  i>lau  to  lie  agroe*!  ujK)n,  \ito- 
vided  tlicy  were  completed  iu  two  montlis;  and  uo  jdan  was 
ajjree*!  on,  and,  after  llie  condition  l)n)ken,  tlio  lessor  i'iicoura;;ed 
the  lessee  to  procei'd  willi  tlie  work  ;  it  was  held  that  the  lessee 
nii^lit  recover  as  for  work  ami  lalojur,  on  an  iiuplietl  promise 
arising  out  of  so  many  of  the  facts  as  were  applicable  to  the  new 
agreement,  (i) 

(i)  J'ltrt  Pfrfwimtnee  of  Cuiitrad  icilh  a  Corporal ioii. — ^Vhile  a  Coutraci  with 
new  contract  lietwivn  tiie  iMirties  may  sometimes  Ikj  inferred,  as  in'^"'!^™ 
tiie  case's  alHjve  quoteil,  (A)  so  as  to  enalde  the  luiilder  to  sue  as  nn 
a  quantum  im-ruit,  such  an  inference  can  only  be  drawn  where  the 
employer  may  contract  otherwise  than  under  seal.  No  such 
infea-nce  could  be  drawn  in  the  case  of  a  corporation,  which  only 
has  power  to  contract  under  seal.  (/) 

(c)  Part  Per/urmaiux  uiuler  Scots  Law. — In  Scc>tland,  where  a  Scots  law. 
liuilding  contractor  fails  to  follow  the  jilans  agreed  on,  the  general 

rule  is  that  he  is  not  entitled  to  the  contract  price,  and  tliat 
the  ptupriet^^ir  has  the  option  of  calling  u()on  him  to  remove 
the  mat<-rials  from  his  ground,  or  of  rctaiiiing  them  subject  to  the 
builder's  claim  against  him  in  quuntuin  lucralus  cd  ;  but  wlien  tiio 
deviatioiut  are  not  material,  the  proprietor  rnay  \tc  ordained  to  pay 
the  contract  price,  imder  deduction  of  the  cost  of  bringing  the 
building  into  confonnity  with  the  plan,  (m) 

(d)  Part  Per/ornuirux  of  a  Divisible  Conlract. — Where  a  contract  Divisible  con- 
is  divisible,  and  is  part  jierfonned,  the  contractor  can  apj)aivntly 

recover  for  what  he  has  done.  So  iu  a  Canadian  case,  (/()bya 
controot  to  remove  bimxds  from  a  wrecke«l  bridge  in  a  river,  the 
contractors  agreed  "  to  remove  both  sjians  of  ihc  wrecke<l  bridge 
and  to  put  tiiem  ashore  for  the  sum  of  $'2.j,000,  we  to  Ijc  paid 
$5000  OS  soon  as  one  span  is  removed  from  the  chamiel  and 
anor'  -'  O  na  j^xni  as  one  sjwin  is  put  a.shore,  and  the  Iwilance 
as  .'^  o  work  is  completwl.  ...  It  being  understoxl  ami 

agreed  that  we  push  the  work  with  all  reasonable  dispatch,  but  if 
we  fail  to  complete  work  this  season  we  arc  to  have  the  right  to 
complete  it  next  season."     It  was   held   that   the   contract  was 

(0  Hum  r.  MilUr,  4  Toiint.  745.  Sco  Cliap.  VI.,  ante,  p.  CO,  as  to  landlord 
•llow  r  to  Fpcnd  ninncy  in  error. 

{k  I   ■  V.  I'tanoii,  $upra,  {>.  121,  and   Totpneml  v.  Quetii'i  Laundry, 

tvpra. 

(0  See  iMmjtreU  r.  Bitleriaiy  Union,  3  Kx.  283,  noted  ante,  p.  45. 

(m)  Itamtay  v.  Itrawl  (IROft).  2.1  F.  1212. 

(n)  Collin't  nay  Co.  v.  New  )  nrk  ami  Ottawa  Ry.  Co.  (10O2),  32  Can.  S.  C.  H. 
21(>.  For  an  example  of  nn  "  indirifibie  contract,"  sec  Lurat  v.  Borough  of 
DnmmMjni;  \C,  N.  S.  W.  \\.  Lb. 
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divisible,  and  the  contractors,  having  removed  one  span  from  the 
channel  and  put  it  ashore,  were  entitled  to  the  two  payments  of 
$5000  each,  notwithstanding  the  whole  work  was  not  completed  in 
the  second  season. 

(c)  Failure  to  carry  out  Specific  Repairs. — In  a  case  in  the 
Privy  Council,  (o)  where  the  plaintiffs  contracted  with  the  agent  of 
an  absent  shipowner  to  effect  certain  specified  repau-s  (all  confined  to 
damage  by  stranding),  and  instead  of  doing  the  work  as  stipulated 
alleged  that  they  had,  on  the  agent's  authority,  done  the  equivalent 
thereto  or  better,  and  in  the  same  contract  stipulated  that  they 
should  be  paid  for  repairs  due  to  deterioration  at  scheduled  prices 
stated  by  them.  It  was  held  that,  it  appearing  that  the  agent's 
authority  to  the  plaintiffs'  knowledge  was  limited  to  the  said 
specified  repairs,  they  could  not  recover  on  the  contract,  which 
was  an  entire  one,  and  in  its  entirety  had  never  been  performed. 
It  was  also  held  that,  the  shipowner  having  taken  the  ship  as 
repaired  and  sold  it,  did  not  thereby  ratify  the  contract. 

(/)  Rights  of  a  Builder  who  has  partly  performed  his  Contract. — 
It  will  be  seen  from  the  above  cases  that  the  builder  who  has  partly 
performed  and  failed  to  complete  his  contract  to  build  stands  to 
lose  the  entire  contract  price,  (p)  But  is  he  entitled  to  nothing  ? 
Assume  that  a  house  having  been  completed,  say,  to  the  roof,  the 
builder  throws  up  the  job,  does  he  forfeit  all  that  he  has  expended 
in  providing  materials  ?  It  is  easy  to  understand  that  he  should 
forfeit  what  he  has  been  paid  for  work  and  labour,  but  tliat  he 
should  actually  lose  materials  wliich  he  has  purchased,  and  be  not 
compensated  in  any  way  for  them,  does  not  accord  with  justice. 
Strange  to  say,  there  appears  to  be  no  definite  authority  for  the  pro- 
position that,  in  the  circumstances  above  set  out,  the  builder  can 
recover  the  price  of  materials  supplied.  It  is  probable  that  the 
system  of  payment  by  instalments  upon  the  architect's  certificates 
is  to  a  large  extent  responsible  for  this  lack  of  authority.  It  is 
worthy  of  remark,  however,  that  in  Sumptcr  v.  Hedges,  (q)  where  the 
Ijuilder  had  definitely  abandoned  his  contract,  it  was  not  disputed 
that  he  was  entitled  to  be  paid  for  materials  supplied  by  him  which 
were  used  by  the  employer  in  the  completion  of  the  work,  (r)  In 
any  event,  it  is  submitted  that  in  the  case  of  non-completion,  from 
whatever  cause,  a  builder  is  entitled  to  recover  the  fair  value  of 

(o)  Forman  &  Co.  v.  Liddesdale  (1900),  A.  C.  190. 

Xp)  See,  for  e.xaniple,  Sumpter  v.  Hedges  (1898)  1  Q.  B.  673,  supra,  p.  121.     ■ 

(g)  Supra. 

(r)  See  statement  of  facts  at  p.  073  of  the  report  in  the  L.  E. 
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l"wsc  inatoruils  bmui^ht  on  to  tlie  f^nmud  by  liiiu  ami  actually  uso<l 
by  the  employer  fur  the  coinplotion  of  the  work.(«) 

Where,  however,  iho  coiitnict  contains  a  claiisa  vesting  tho 
materials  in  the  employer  as  they  come  on  tho  laml,  it  would  seem 
tliat,  inasmuch  as  such  a  vesting  clause  is  in  elVect  a  security  that 
tho  builder  shall  perfonn  hia  contract,  ho  will  l»o  precluded  fnun 
recovering  such  materials  where  he  has  not  c<.>mpleted.  (/) 

(if)   WhfTe  Compldion  prevented  by  Accident. — When  a  buildiT  Right  to 

contracts  \A^  do  certain  work  in  coasideration  of  a  fixed  sunt  to  be  P»)™o"'' 

alter  part 

jiaid   on   completion,   and  tlie   further   iierformiinco  is  prevented  performanco 
by  some  accitlent  or  event  tiiat  may  excuse  the  non-completion  pig°™„*^°f°' 
{e.g.  destruction  by  fire  of  the  premises  on  which  tho  work  is  to  be  building 
done);  yet,  if  tliere  Iw  no  default  of  the  employer,  the  builder  lias  Ey^^cj^jjHt. 
no  claim  for  the  jMirt  jKirfonned  Iwforo  the  prevention  occurrctl.  (k) 
But  if,  on  the  other  hand,  the  contract  be  to  erect  certain  build- 
ings, and  ppjvide  materials  and  workmanship,  for  which  payment 
IS  U)  bo  matle  fmm  time  to  tiiiie  as  pcrfurme<l  or  supplied,  tiio 
claim  for  the  j>art  which   is  i>erformed   remains   valid,   althougli 
further  iK?rforinance  may  Iw  prevcnte<l  by  accident,  and  the  part 
already  i»erfonne<l  Ijccome  useless,  (ir)     And  where  a   coutmctor 
was  employed  at  continuous  work  upon  tho  repairs  to  a  building, 
which  was  accidentally  destroyed  by  firo  l>efore  the  rejmirs  wcru 
completed,  he  was  entitlol  to  chaPjjo  for  his  work  and  materials 
rendered  up  to  tliat  time,  {x) 

(8)   RE.SCI.S.SION   AFTEIi  P.VRT  PERFORMANCE. 
If  a  building  contract  be  rcscimled  by  a  suKscqucnt  agrccmciil,  Rcsdiwion 
whilst  it  is  in  course  of  jici-formanco,  and  after  it  h;is  l>een  in  i>arl  conMut?* 
performed,  or  after  some  consideration   has  been  paid  or  taken 

(«)  8c«  Sttgman  v.  CTConnnr  (1«D0),  80  L.  T.  2.34. 

(0  Soe  prr  Karwc'.I,  .1.,  in  Hart  v.  Portfu/ain  Harbour  Co.,  Lid.  (1903),  1  Ch. 
690,  at  p.  rta.'!,  car.,  noterj  jw„l,  p.  172. 

(m)  Applrhij  V.  .Vyrr.,  L.  K.  2  C.  P.  G5I.  See  post.  Chap.  XV.,  aa  to 
impoHibility  of  performance.  An  to  performance  being  prevented  by  iitril(Cfi, 
•ee  Kiny  r.  Parkrr,  M  L.  T.  8*^7 ;  an'l  lee,  a«  to  completion  prevented  by 
accident,  Hr,hrrl»  v.  Ili-WocJe.  .1  B.  &  Ad.  404  ;  Menrtone  v.  Athaufn,  .3  Hurr. 
1502:  ThyU.r  v.  Cil-iwdl,  3  B.  &  S.  «2t5 ;  Cutfrr  r.  Poii>ell,  6  T.  R.  320 ;  Jaxs 
T.  Roy,  1  C.  M.  &  R.  316;  Uunro  v.  Butt,  8  E.  &  B.  738;  Sinclair  t.  Bowle$, 
0  a  &  C.  92. 

(w)  See  Chandirr  r.  Webster  (1D04),  1  K.  B.  493,  and  other  cases  cited, 
poit,  p.  195. 

(x)  Menetotu  T.  Atfuiwet,  3  Burr.  1592  ;  Tripp  v.  Armila^e,  4  >I.  &  W.  C99 ; 
OiUfll  V.  ilaunnan,  1  Taunt  137.  As  to  tho  Itoman  Law  with  r«i|>cct  to  tho 
dsstniction  of  woric  bv  accidool  before  payment,  gee  Dig.  Lib.  19,  tit.  3,  lex  59  ; 
Dig.  Lib.  6,  tit.  1,  lex' 39. 


126 


TERFORMANCE  OF  WORK   AND  PAYMENT.     [CHAP.  IX. 


Voidablo 
agreement 
rescinding 
the  contract. 


Subsequent 
agreement 
may  only 
alter  original 
building  con- 
tract in  part. 


uudcr  it,  any  claim  in  respect  of  the  part  performance,  or  of  wliat 
has  been  paid  or  received  under  it,  must  be  referred  to  the  agree- 
ment of  rescission ;  and,  in  general,  no  such  claim  can  be  made, 
unless  expressly  or  impliedly  reserved  upon  the  rescission,  (y) 

So  where  a  contract  is  rescinded  by  a  subsequent  agreement, 
although  the  latter  agreement  be  voidable,  if  it  is  voluntarily  acted 
upon  liy  a  party  to  it,  with  a  knowledge  of  all  the  facts,  he  cannot 
avoid  it  when  the  result  has  turned  out  to  his  disadvantage,  {z) 

The  subsequent  agreement  may  affect  certain  parts  or  provisions 
only  of  the  former  contract,  expressly  or  impliedly,  leaving  the 
original  contract  in  all  other  respects  to  stand ;  and,  consequently, 
may  have  to  be  construed  upon  the  basis  of,  and  with  reference  to 
the  original  contract,  (a)  But,  as  will  be  seen  in  another  chapter,  Qi) 
a  subsequent  agreement  for  additional  work,  which  is  so  mixed  up 
with  the  original  contract  to  build,  as  to  render  it  impossible  to 
complete  within  the  time  appointed,  will  operate  as  a  waiver  and 
discharge  of  the  original  contract  as  regards  the  time  of  completion, 
so  that  no  penalties  can  be  claimed  for  delay. 


ESect  of, 
upon 
builder's 
right  to 
pajTiieut. 


(9)  Deviations  and  Eight  to  Payment. 

A  builder,  under  a  contract  to  erect  a  house  in  accordance  with 
plans  and  specifications  for  a  certain  sum,  to  be  paid  on  the  com- 
pletion of  the  building,  can  recover  the  contract  price,  although 
there  are  certain  immaterial  omissions  or  deviations  from  tlie 
contract,  if  the  building  has  been  substantially  completed ;  (c)  but 
the  defendant  will  be  entitled  to  such  a  deduction  from  the  contract 
price  as  will  enable  him  to  complete  the  work  in  exact  accordance 
with  the  contract.  A  building  contract  may  be  broken  in  the 
letter  with  trifling  damage  to  the  employer ;  and,  if  performance 
in  every  minute  particular  were  made  a  condition  precedent  to  the 


{y)  James  v.  Cvitoii,  7  Bing.  266 ;  and  see  post,  Cliap.  X.,  p.  132.  See  De 
Bfrnardy  v.  Harding,  8  Ex.  822,  as  to  when  it  is  a  question  for  the  jury 
whether  the  original  contract  has  been  rescinded.  See  Marsden  v.  Sambcll, 
28  W.  E.  S52,aiid  pout,  p.  153  n  (/.■),  as  to  a  mistaken  claim  to  have  a  building 
contract  rescinded. 

(:)  Orme^  v.  Beadel,  2  De  G.  F.  &  J.  333. 

(a)  Carr  v.  WaUacIiian  Petroleum  Co.,  L.  R.  1  C.  P.  636.  See  Legge  v. 
Ilarlocl;  12  Q.  B.  1015;  Jones  v.  St.  John's  College,  L.  K.  6  Q.  B.  115;  and  see 
IIu7it  V.  South-Eastern  By.,  45  L.  J.  C.  P.  87. 

{h)  T/iorn/nll  v.  Ncats,'8  C.  B.  N.  S.  831;  see  post,  Cliap.  XL,  p.  140,  and 
Chap.  XIV. 

(o)  Lucas  V.  Godwin,  3  Bing.  N.  C.  737.  See  jyost,  p.  138.  See  jost.  Chap. 
XIV.,  under  "  Extras,"  as  to  when  the  original  contract  and  estimate  are 
excluded  by  deviations. 
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biiilder'a  right  to  sue, "a  trilling  injury  to  tlic  ono  party  njiglit 
occasion  Iho  los-s  of  all  romunoration  to  the  otiier  for  a  long  anil 
lalxmons  service."  (</) 

And.  in  an  action  for  Uio  contract  price,  the  ilefencc  to  which  is  Work  mh. 
that  tho  work  did  not  answer  the  puq>oso  requirctl,  if  tlio  work  is  the  maiu. 
substantial  in  tho  main,  thougli  not  quite  so  complete  as  it  might 
bo  under  the  contract,  and  can  be  made  gixni  at  a  rea.sonablc  rate, 
tho  plaintiff  is  entitled  to  recover,  d»>ilucting  such  sum  as  would 
enable  tho  defendant  to  do  what  was  refiuired.  (f)  But  where  it 
apjicars  from  tho  whole  tenor  of  the  agreement  that  the  parties 
intended,  tho  ono  to  insii^t  ui^on,  and  the  other  to  submit  to,  con- 
ditions, however  unreasonable  and  oppressive,  tho  Court  will  iu 
such  case  give  effect  to  them.  (/) 


SECT.  IL— ASSIGNMENT  OF  BUILDING  CONTRACTS,  (j) 

(a)  GencraUij. — An  cfiuitable  a-ssignment  of  a  chose  in  action  Equitable 
may  bo  made  by  any  words  or  acts  showing  a  clear  intention  to  ^^^y" 
assign;  a  deed  or  writing  is  not  required  for  the   purpose.  (/<)  d"<=- 
Hence,  in  equity,  an  oitler  given  by  a  builder  to  his  creditor  upon 
tho  employer,  having  money  due  to  the  builder  iu  his  hands,  to  pay 
the  creditor  out  of  those  funds,  is  a  binding  equitable  assign- 
ment of  so   much  of  tho  funds ;    and,   if   communicated   to  the 
employer,    will    prevail    against    a    subsequent    bankruptcy    of 
the  builder,  though  intcrAoning  while  the  letter  containing  tho 
order  is  on  its  way  to  the  employer ;  (i)  and  in  all  other  cases, 

(rf)  Tindil,  CJ.,  Stavtrt  v.  Curling,  3  Sc.  755.  Sec  tlie  remarks  of  James,  L  J., 
in  WHkinwn  v.  CItmentt,  \..  R.  8  Ch.,  at  p.  106. 

(f)  CutUr  T.  Clott,  5  C.  &  P.  337;  Chapel  v.  llidiet,  2  C.  &  M.  214: 
•nomton  V.  I'-.ir..  I  M.  .t  Rob.  2I«. 

(J)  f'l-  ird  y.  Uf,  3  B.  &  R.  3f.J.    Sec  anto,  p.  94. 

{g)  A."  •  'M  awieiiee,  wlicro  Uio  arcliitcct's  ccrtiticato  is  made  a 

con«liti  M  1  •• '  :  I'v  ilio  buililiiig  contract,  nee  anU,  p.  107.  As  to  advances 
to  bnil  !   r,  -   •    ;    \'  rlinptcr. 

(A  Sii  !i  11  -I  •••■••tit  will  now  be  valid  under  Iho  Judiratnro  Act  in  all 
r«>nrt\  "     1  •'!   ■    '   ^1    '1,'  within  «.  'i.";,  oub-».  6.      Sco  infra,  p.  12X.     As  to 

1,  1  Vcfi.  Son.  331  ;  J^tt  v.  Morrit,  4 
.;• ;  Duck  V.  Ifohton,  L.  R.  3  Q.  H.  D. 
(•■^o;  tx  ]-irl<  llaii,  li'i  w  M\ng,  1L>  LD.  D.  615;  Ex  parte  Dntt,  He  Irving, 
7Ch.  1).  419. 

(0  Ex  parte  .<y>uM,  3  Sw.  392,  aflirmini;  1  Mad.  53;  Jiow  v.  Pawnon,  lupra  ; 
Jjttt  T.  .Vrrrrif,  Kipra;  Hum  v.  Carrnlhn,  4  My.  it  Cr.  fiOO;  fullyrr  V.  Falli'ii, 
T.  A  R.  459;  Jioifi  V.  Mangle;  IH  L.  .1.  Kx.  273;  Oirkinion  v.  Barrow,  14 
M.  *  W.  713.     But  t«o  lord  liraijhrccke  t.  JJtrrdith,  13  Sim.  271 ;  E^  parte 
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Fund  to  be 
specified. 


Whether 
notice  neces- 
sary. 


such  au  order,  if  assented  to  by  the  employers,  would  even  at  law, 
before  the  Judicature  Acts,  have  amounted  to  a  Ijinding  appro- 
priation, (k)  It  is  essential,  however,  that  the  fund  out  of  which 
the  money  is  to  be  paid  should  be  specified.  (/)  But  an  authority 
to  an  agent  to  receive  payment  from  the  employer  and  pay  over 
the  amount  is  not  an  assignment  of  the  debt ;  it  does  not  aflect  the 
employer,  except  by  enabling  him  to  discharge  the  debt  by  pay- 
ment to  the  agent  so  authorised  to  receive  it.  (m)  And,  again, 
where  a  contractor  gave  his  banker  a  letter  directing  the  employer 
to  pass  the  cheques  which  might  become  due  to  him  "  to  his 
account  with  the  bank,"  it  was  held  that  this  was  not  an  equitable 
assignment,  but  that  it  would  have  been  if  it  had  directed  the 
cheques  to  be  passed  to  the  bank,  (n) 

Though  notice  may  not  be  essential  to  perfect  an  assignment 
inter  partes,  it  is  necessary  to  complete  the  title  of  an  equitable 
assignee,  as  against  another  assignee  of  the  same  matter;  for  as 
between  two  equitable  assignees  for  valuable  consideration, 
without  notice  of  prior  charges,  he  who  gives  notice  first  has 
the  better  title,  (o)  This,  it  seems,  will  operate  so  as  to  postpone 
even  a  trustee  in  bankruptcy  to  an  assignee  without  notice  of  the 
bankruptcy,  (j))  And  notice  may  be  necessary  in  order  to  take 
the  chose  in  action  out  of  the  order  and  disposition  of  the  assignor 
in  case  he  becomes  bankrupt,  and  thus  to  prevent  the  order  and 
disposition  clause  in  the  Bankruptcy  Act  from  rendering  the 
assignment  ineffective. 

(b)  Ahsolutc  Assignment  vrnder  the  JudicatiLrc  Act. — It  is  provided 
by  the  Judicature  Act  {q)  that  an  absolute  assignment  by  writing 
of  any  debt  or  legal  chose  in  action,  of  which  express  notice  (r)  in 


Flower,  4  D.  &  C.  449 ;  Ex  parte  Bell,  17  L.  J.  Bk.  9 ;  Crowfoot  v.  Ourney,  2 
Mo.  &  Sc.  473  ;  Ex  parte  Steward,  3  M.  D.  &  D.  265. 

(A-)  Hutchinson  v.  Heyworth,  9  A.  &  E.  375 ;  Walker  v.  Sostron,  9  M.  &  W. 
411 ;   Williams  v.  Everett,  14  East,  582. 

(l)  Fercival  v.  Dwm,  29  Ch.  D.  128. 

(m)  Eodick  v.  Qandell,  12  Beav.  325,  affirmed  3  Mac.  &  G.  754;  1  De  G.  M. 
&  G.  763;  Phillips  v.  Prichard,  1  Jur.  N.  S.  750;  Scott  v.  Porcher,  3  Mer.  652. 

(n)  Bell  V.  London  and  North-  Western  By.  Co.,  15  Beav.  458.  But  see 
Biccard  v.  Prichard,  1  K.  &  J.  277 ;  Brice  v.  Bannister,  3  Q.  B.  D.  569  ;  Buck 
V.  Bobson,  3  Q.  B.  D.  686  ;  Ex  parte  Ball,  Be  Whitting,  supra.  As  to  the  stamp 
on  an  order  to  pay  moneys  due  under  a  contract  to  a  third  person,  see  Diplock  v. 
Hammond,  2  Sm.  &  G.  141  ;  Crowfoot  v.  Qurney,  supra ;  Buck  v.  Bobson, 
supra. 

(o)  Dearie  v.  Hall,  3  Russ.  1 ;   Ward  v.  Buncombe,  [1893]  A.  G.  369. 

Ip)  Palmer  V.  Locke,  18  Ch.  D.  381.   Baldwin's  Bankruptcy  (9th  ed.),  p.  224. 

(?)  36  &  37  Vict.  c.  66,  s.  25,  sub-s.  6. 

(r)  It  is  not  too  late  to  give  notice  in  writing  after  the  death  of  the  assignee  ; 
Bateman  v.  Hunt  (1904),  2  K.  B.  530. 
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writing'  shall  have  been  given  to  the  dobtor,  slnll  ho  oflV'ctual  in 
law  (subject  to  all  c(iuitios  which  would  have  been  entitled  to 
Iiriority  previous  to  the  Act),  to  pass  the  legal  right  to  such  debt 
or  chose  in  action  from  the  date  of  the  notice,  and  ail  legal 
and  other  remedies  fur  the  sanjo,  and  the  power  to  give  a  good 
discbarge  for  the  same,  without  the  concurrence  of  the  assignor. 

(e)  What  i'.<  an  "  Ahgolutc  Aisiijiimcnl." — An  order  in  writing  to 
pay  a  sum,  out  of  a  debt  to  become  due  under  a  building  contract,  is 
not  an  absolute  assignment  under  this  section  ;  and,  therefore,  tho 
assignee  cannot  maintain  an  action  in  his  own  name  under  this 
section  to  recover  payment,  (s) 

A  mortgage  of  debts  due  to  the  mortgagor,  made  in  tho  ordinary  Mortgage 
form,  with  a  proviso  for  redemption  and  reassignment  upon  repay- °' ^""'^ 
ment  to  the  mortgagor,  is  "  an  absolute  assignment."     The  right  to 
reassignment  will  in  such  a  case  bo  implied,  (l)     The  assignment 
must  not,  however,  bo  conditional. 

So  where  a  firm  of  builders  delivered  to  tho  plaintiffs  a  docu-  Asuignmcnt 
ment  in  the  following  terms  :  "  Jic  Building  Contract,  South  Lam-  "on^'^Jil^al 
iRnh  Koad. — In  consideration  of  money  advanced  from  time  to  tinio 
we  hereby  charge  the  sum  of  £1080,  which  will  become  due  to  us 
from  J.  R.  on  the  completion  of  tho  above  buildings,  as  security 
for  the  advances,  and  we  hereby  assign  our  interest  in  tho  above- 
mentioned  sum  until  the  money  with  added  interest  be  repaid  to 
you."  It  was  held  that  the  repayment  of  the  money  advanced 
was  an  uncertain  event,  and  that  this  made  the  assignment  con- 
ditional. (i()  "  Where  the  Act  applies  it  does  not  leave  tho 
ontdnal  debtor  in  doubt  as  to  the  person  to  whom  the  legal  right 
i  mnl ;  it  does  not  involve  him  in  any  question  as  to  llio 

-:  .        .ae  accounts  l)ctween  the  mortgagor  and  the  mortgagee,  (w) 

An  as-signment,  not  of  tho  benefit  of  the  whole  contract  assigned,  Assignment 
but  onl)'  of  sutTu'ictit  to  secure  repayment  of  a  sum  advanced,  is  ^^*qJ  °|  ^ 
not  an  "al>soliite  a.'i-iignment."  (x)     But  wliere  tho  as.signment  is  contract. 
of  all  moneys  due  or  to  become  duo,  and  all  tho  rights  of  tho 
mortgagor  pass  to  tho  mortgagee,  the  assignment  is  absolute,  (y) 

(»)  Durham  v.  Il.f^Hvm  Mft3«  .  1  Q.  D.  70.1,  ;>n-  Cliitty,  LJ.,  nt  n.  773.  Sco 
also  JIurJ:  V.  ]{,.U„ii,  .'{  Q.  U.  D.  M6,  ovcmilitii;  Ex  parte  SheUard,  L.  It.  17  hl.i. 
UrO  ;  ExjxiTte  Nichol$,  lie  Jona,  22  Ch.  D.  782.  Sco  Fuher  v.  Cat  vert,  W.  N. 
1879,  n.  7. 

(«)  Durham  t.  Bobertton  (1898),  1  Q.  B.  765. 

(•)  n. 

(ir>  7*.,  p«r  Chittv,  LJ.,  at  p.  773  in  the  L.  It. 

Iz'  MrrranlUt  Hank  v.  A'wnj  (1899  ,  2  Q.  B.  613;  Jona  v.  Ilamplireyt 
(1902).  1  K.  B.  10. 

(jl)   Ilugha  V.  Pump  Houte  Hotel  Co.  (1902),  2  K.  B.  190. 

E.B.C.  K 
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The  whole 
instrument 
to  bo  con- 
sidered. 


Priority  of 
trustee  in 
bankruptcy 
over  assignee 
after  time  for 
completion  , 


the  test  being — Does  the  whole  instrument  show  an  intention  that 
it  is  to  take  effect  by  way  of  charge  only  ?  (z)  Nor  is  it  material 
to  consider  what  was  the  consideration  for  the  assignment,  or 
whether  the  security  is  for  a  fixed  or  definite  sum,  or  for  a  current 
account.  In  either  case  the  debtor  can  safely  pay  the  assignee, 
and  he  is  not  concerned  to  inquire  into  the  state  of  the  accounts 
between  the  assignor  and  the  assignee,  (a) 

(d)  Equitahlc  Assignment. — In  order  to  the  creation  of  a  good 
equitable  assignment,  the  fund  out  of  which  the  money  is  to  be  paid 
must  be  specified.  (I)  And  the  assignment  is  valid  against  advances 
subsequently  made  by  the  employer  to  the  builder  to  enable  him 
to  complete  his  contract ;  and  payment  to  the  builder  after  notice 
is  bad.  (c)  But  there  must  be  an  actual  chose  iu  action ;  thus, 
after  an  agreement  between  a  landowner  and  a  builder  as  to  the 
erection  of  houses  by  the  latter,  he  asked  the  landowner  to  advance 
him  money  to  enable  him  to  carry  out  his  contract,  and  the  laud- 
owner  agreed  to  do  so.  The  builder  then  purported  to  assign  part 
of  the  money  so  agreed  to  be  advanced ;  but  it  was  held  that  the 
assignment  was  ineffectual.  The  promise  liy  the  landowner  created 
no  debt,  there  was  no  consideration  for  it,  and  no  action  would  lie 
on  his  promise,  and  it  could  not  therefore  be  assigned,  {d) 

Where  a  builder,  after  the  time  for  completion  had  expired, 
assigned  to  the  plaintiff  £200  of  what  should  be  coming  to  him 
under  the  building  contract  (which  provided  that  the  building 
should  be  finished  by  a  certain  day,  and,  if  not,  that  the  employer 
might  engage  another  builder  to  complete  it) ;  and  soon  afterwards 
the  builder  executed  a  creditors'  deed,  and  the  trustee  of  this  deed 
completed  the  building  with  his  own  money,  and  was  repaid  by 
the  employers,  and,  allowing  this  repayment  as  proper,  nothing 
remained  due  on  the  contract ;  it  was  held,  upon  the  plaintiff 
filing  his  bill  to  enforce  payment  of  the  £200,  that  the  payments 
by  the  employer  to  the  trustee  were  proper,  and  that  the  plaintiff 
was  not  entitled,  {c)    The  decision  proceeded  on  the  view  that 

(z)  Ih.    See  per  Mathew,  L.J.,  at  p.  103 ;  and  Cozcns-IIardj',  L.J.,  at  p.  198. 

(a)  Ih.,  per  Cozens-Hardy,  L.J.,  at  pp.  197,  198.  See  also  as  to  what  amounts 
to  an  absolute  assignment,  Brandt  v.  Dunlop  liiMer  Co.  (1905),  A.  C.  454. 

(6)  Percival  V.  Dunn,  29  Ch.  D.  128,  supra;  Ex  parte  Hall,  Be  Whitling,  10 
Ch.  D.  615. 

(c)  Brice  v.  Bannister,  3  Q.  B.  D.  569,  supra.  As  to  assignee  suing  iu  his  own 
name,  see  Sanders,  &  Co.  v.  Peek,  50  L.  T.  630;  32  W.  R.  462. 

(d)  May  v.  Lane,  64  L.  J.  Q.  B.  236  ;  Western  Wagon  Co.  v.  West,  [1892]  1 
Ch.  271. 

(e)  Tooth  V.  Hallttt,  L.  B.  4  Ch.  242 ;  and  see  Myers  v.  United  Guarantee  and 
Lii/ht  Assurance  Co.,  7  D,  M.  &  G.  112;  Bristoiu  v.  Whitmore,  9  H.  L.  C. 
391. 
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the  emjiloyer  oxercisod  liLs  power  of  Ukiug  the  work  out  of  the 
contractor's  liautls.  (/)  If  ho  docs  not  exercise  such  jxnver,  and 
the  trusteo  in  llio  liquidation  merely  coni[)lete3  the  original  con- 
tract, the  assignee's  claim  is  goo<l  as  against  the  trustee.  {</) 

It  is  to  lio  regrette«l  that  the  lijinkrujitcy  Act,  1883,  contains  no  in  respect 
definitiiin  of  the  wonls  "  tnido  or  l(U.'«iness,"  but  a  builder  was  a  °cceii>ts° 
"tnuler"  within  the  definition  of  the  Act  of  1869.     It  has  l>een 
hold  that  an  assignment  by  a  trader  of  the  future  receipts  of  his 
biusincss  is,  as  reganls  receipts  accruing  after  the  commencement 
of  the  liankruptcy,  iinijjerative  as  against  the  title  of  the  trustee.  (A) 

(<■)  A<.ti'fn<''s  liiijht  nf  Action. — Where  a  conti-act,  a  sum  to  AnBignoc's 
liocomo  jMiyalile  under  which  is  assigne*!,  is  al>andone<l,  ami  a  new  right  to  sue 
contract  suliatituteil  therefor,  the  assignee  cannot,  uikju  completion  other  buiid- 

of  the  sulwtituted  contract,  sue  the  defendant  for  the  sum  stiim- '"8<:o»'"^t 
•        1.1  •  1  .      t  •  .1  •    ■      1  .       1.1         •   I  .  1      '*  substituted 

lated  to  1)0  i>aid  to  him,  as  the  original  contract,  the  rights  under  in  place  of 

which  were  assigned,  ha»l  never  been  completed,  but  he  may  have  "*•'  ""'gnod 

,   .      ,       ,  ...  '  'by  him. 

some  claim  for  damages,  (i) 

Wiero  the  builder  and  the  architect  have  conspired  t^igether  to  Agnignoo'g 

jrivo  false  certificjites,  this  is  a  gixxl  defence  by  the  emidovcr  to  an  ■«''°"  '"  •'••o 

action  by  an  assignee  of  the  amount  duo  to  the  builder,  and  the 

employer  need  not  give  notice  to  the  a.ssignee  of  the  fraud  until 

the  assignment  is  sought  to  be  enforced,  (k) 

If)  Soc  Urice  v.  BnnnitUr,  3  Q.  B.  D.  569,  tupni ;  Drew  v.  Joiotune,  18  Q. 
D.  I).  506. 

(?)  Kx  parle  Mott,  Be  Towanl,  14  Q.  B.  D.  310  ;  Drew  v.  Jotofyne,  tupra. 

'h)  Ex  parte  .VicAo/j,  He  Jone*,  22  Cti.  D.  782.  But  see  poil,  p.  160,  as  to 
that  which  baa  been  earned,  and  Ex  p/irU  Muu,  lie  Toward,  tupra 


A 


HuinjJinyt  V.  Jone;  5  Ex.  952.     Seri  gturre.     See  generally  08  to   Iho 
.  ofcoDtracta,  Tolhurtl  v.  AuociaUd  Portland  Cement  JU/m.  (1903), 

(k)    Wakefield,  etc.  Banking  Co.  V.  Normanton  L.  Bd.,  44  L.  T.  097. 


CHAPTER   X. 

ADVANCES   TO   BUILDERS  AND  MORTGAGES  OF  BUILDING  AGREEMENTS. 

PAGE 
132 

132 
133 
133 
133 

133 
133 
134 
135 
135 


Sect.  I.    Advakces  to  Builtiebs 

(1)  Mode  of  providing  for  advances 

(2)  Right  to  recover  advances 

(3)  Whether  partnership  constituted        .... 

(4)  Solicitors  negotiating  advances       .... 

Sect.  II.    Mortgages  of  Building  Agreements     .... 

(1)  Old  form  of  mortgage 

(2)  Whether  mortgage  of  building  materials  is  a  bill  of  sale 

(3)  Restriction  on  consolidation  of  mortgages 

(4)  Trustees  advancing  money  on  mortgage    . 


SECT.  I.— ADVANCES  TO  BUILDERS. 
(1)  Mode  of  providing  for  Advances. 

A  LANDOWNER,  wken  agreeing  to  let  land  to  a  builder  for  build- 
ing, sometimes  agrees  to  lend  him  money  upon  the  security  of  the 
houses  to  be  built  and  the  building  materials,  and  a  clause  is 
frequently  inserted  in  the  agreement  providing  for  such  advances 
to  the  builder,  (a)  It  is  sometimes  provided  that  the  landowner 
will  advance  sums  of  money,  not  exceeding  a  fixed  amount,  as  the 
surveyor  from  time  to  time  certifies. 

Another  mode  of  providing  for  advances,  and  one  which  would 
probably  avoid  the  disputes  which  not  infrequently  arise  as  to  the 
sum  to  be  advanced  upon  any  building,  is  to  refer  to  a  schedule, 
which  should  set  out  the  times  for  making  the  advances,  and  also 
the  particular  sums  to  be  advanced,  during  the  progress  of  the 
work.  Thus,  when  the  lessor's  surveyor  has  certified  in  writing 
that  the  brickwork  has  been  completed  up  to  a  certain  point,  so 
much  is  to  be  advanced  in  respect  of  each  house ;  and  in  the  same 
way,  when  all  the  brickwork  is  finished,  joints  fixed,  roofs  covered, 
plastering  done,  joinery  finished,  and  all  complete,  (b) 

(a)  See  forms  for  advances,  post,  pp.  453,  454,  and  forms  of  mortgages  by 
the  builder,  post,  pp.  455,  457.  For  forms  of  inquiry  directed  in  an  action  for 
foreclosure  by  a  mortgagee  in  possession,  and  who  has  laid  out  money,  see 
Ilovrjhton  V.  Sevenoals  Estate  Co.,  W.  N.  December  20,  1884,  p.  243. 

(i)  See  another  mode  in  Kelly  v.  Scotto,  49  L.  J.  Ch.  D.  383,  infra. 
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(2)  KlGirr  TO  RECOVER  Adv.v.\ces. 

Whcro  a  lanilowner  agrees  to  let  land  and  to  advance  money  B«toro  the 
for  buildinj,'  twenty  liousea,  and  after  six  houses  are  erected  and  jjv^c'Jd'"  * 
part  of  the  money  advanced,  the  contract  is  abandoned,  tlie  land- 
owner can  recover  the  money  so  advanced,  though  the  contract  is 
never  completed,  (c) 

(3)   WlIETllKK   r.VltTXEIlSniP  COXSTITCTED. 

Advances  are  not  unfrequently  made  to  builders  under  an 
arrangement  to  share  in  the  profits  derived  from  the  buildings, 
for  the  erection  of  which  the  advances  are  made.  .Such  arrange- 
ments do  not  necessarily  constitute  a  partnership.  Some  rules  for 
determining  the  existence  of  partnership  are  contained  in  the 
Partnership  Act,  1890,  and  the  c;ise  of  Ktlli/  v.  Scol(o{(l)  may  be 
referred  to,  as  showing  that  ihe  agreement  there  in  question  (being 
for  advances  to  a  builder  in  consideration  of  a  share  in  the  profits, 
in  a  form  not  uncommon  with  builders)  does  not  constitute  a 
partnership. 

(4)  Solicitors  xegotutixg  Advances. 

Solicitors  should  be  careful  not  to  advise  clients  to  make 
advanct-s  to  builders,  or  to  negotiate  the  same,  without  obtaining 
the  opinions  of  competent  8ur\'eyor3.  But  although  a  client  may 
obtain  relief  against  liis  solicitor  for  loss  sustained  by  gross 
negligence,  yet  where  the  loss  is  in  respect  of  a  matter  of  conduct 
as  to  which  tlie  advice  of  the  solicitor  is  founded  on  the  opinions 
of  C'  surveyors  as  to  the  value  of  the  property,  and  those 

opiii.  uitted  to  the  Judgiueut  of  the  client,  no  claim  can  be 

made  against  the  solicitor,  {e) 


SECT.  JI.— MORTGAGES  OF  BUILDING  AGREEMESTS. 
(1)  Old  Form  of  Mortgage. 

It  was  formerly  usual,  in  mortgages  of  building  agreements,  to 
include  in  the  mortgage  all  building  materials  and  plant  which 

(e]  Jama  r.  Cottvn,  7  Bing.  266.  See  also  ante,  p.  127, c<  t'j.,aa  to  asignccfl 
nnder  boiliJing  coutnct*. 

[i)  Kdly  T.  Scatto,  49  L.  J.  Ch.  I>.  3H3.  Pec  al.<io  an  American  com  on  tbo 
■arae  rabjcct,  Curry  t.  Fourier,  41  Ainer.  It.  .14.3  •'{].  S.). 

(e)   Chapman   T.   Chapman,  L.   R.  'J    Eq.   216.     See   alao  BritUh   Mutual 
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should  be  brought  on  the  land,  with  power  to  seize  and  sell  the 
same  on  default ;  but  recent  decisions  show  that  such  clauses  are 
void  under  the  Bills  of  Sale  Acts,  1878  and  1882. 


Mortgage  of 
interest  in 
building 
agreement 
to  stranger. 


(2)  wuether  mortg.\ge  of  building  materials  is  a  bill  of 

Sale. 

It  has  long  been  settled  that  an  ordinary  building  agreement 
between  a  landowner  and  a  builder  is  not  brouglit  within  the  Bills 
of  Sale  Acts,  as  regards  plant  and  materials,  merely  by  reason  of 
a  provision  in  it,  that  the  plant  and  materials,  when  brought  upon 
the  land,  are  to  be  considered  as  annexed  to  the  land,  or  are  to 
become  the  property  of  the  lessor  or  building  owner.  (/)  The 
ground  of  these  decisions  appears  to  he  that  such  a  provision  is,  in 
effect,  a  contract  that  the  chattels  are  to  vest  absolutely  in  the 
lessor  or  building  owner,  as  part  of  the  land,  or  in  him  as  land- 
owner, and  that  such  a  contract  is  not  similar  to  the  assignments 
or  assurances  specified  in  the  Bills  of  Sale  Acts. 

A  mortgage,  however,  by  a  builder  of  his  interest  in  a  building 
agreement  to  a  stranger,  to  secure  money  advanced  by  the  stranger 
to  enable  the  builder  to  carry  out  the  building  agreement,  differs 
very  materially  from  a  mere  building  agreement,  and  if  it  include 
plant  and  materials,  is  void  under  the  above-named  Acts  so  far 
as  such  plant  and  materials  are  concerned,  {g)  whether  the  mortgage 
contain  an  express  power  of  sale,  (h)  or  not.  (i) 

The  result  would,  therefore,  seem  to  be  that  in  no  case  can  the 
plant  be  mortgaged  otherwise  than  by  a  duly  registered  bill  of  sale 
in  the  form  given  in  the  Act  of  1882.  As  to  the  building 
materials,  such  of  them  as  are  actually  used  on  the  building 
become  part  of  the  land  in  accordance  with  the  maxim,  "  Quidquid 
plantatur  solo,  solo  eedit;"  other  materials  are  chattels,  and  can 
only  be  dealt  with  by  mortgage  by  registered  bill  of  sale. 

Investment  Co.  v.  CohhoJd,  L.  R.  19  Eq.  627;  Whiteman  v.  Ilaivl-ins,  4  C.  P. 
D.  13 ;  Phosphate  Sewage  Co.  v.  Hartmont,  5  Ch.  D.  394. 

(/)  Brown  v.  Bateman,  L.  R.  2  C.  P.  272;  Blake  v.  Izard,  IG  W.  R.  108  ; 
Ex  parte  Newitt,  16  C.  D.  522 ;  Beeves  v.  Bartow,  12  Q.  B.  D.  430.  See  post, 
p.  171. 

(fl)  Climpson  v.  Coles,  23  Q.  B.  D.  465;  Church  v.  Sage,  41  W.  R.  175. 

(h)   Climpson  v.  Coles,  supra. 

[i)  Church  v.  Sage,  supra  ;  as  to  trade  macliiner)',  see  Re  Taies,  BatcheJdor  v. 
Yates,  38  C.  D.  112;  Be  Lusty,  60  L.  T.  160;  Small  v.  National  Provincial 
Bank  of  England,  [1894]  1  Cli.  686.  See,  too,  Cumberland  Union  Bank  v. 
Maryport,  etc.,  Co.,  [1892]  1  Ch.  415;  Gouoh  v.  Wood,  [1894]  1  Q.  B.  713;  Be 
Brooke,  Brooke  v.  Brooke,  [1894]  2  Ch.  600. 
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(3)   KE-STUICTION   OS   COSSOLIDATIOX   OF   MORTOAOES. 

The  Conveyancing  Act,  1881,  (A)  provides  that  a  inortgngor  Caro  nooe*. 
seeking  to  retleem  any  one  mortgage  shall  be  entitled  to  do  so,  "^JuJI^*' 
vritlioHt  paying  any  money  due  umler  any  separate  mortgage  made 
by  him,  or  liy  any  person  through  whom  he  claims,  on  pro;ierty 
other  than  that  comprised  in  the  mortgage  which  he  seeks  to 
redeem,  unless  a  onti-ary  intention  is  expressed  in  the  mortgago 
deeds  or  one  of  them.  In  the  case,  therefore,  of  luaus  to  builders, 
where  it  is  intended  to  make  namcrous  advances,  the  right  to 
consolidate  should  !«  reservetl.  (0 

(4)  Tbustees  advascixg  Moxet  on  MoniGAGE. 

A  trustee  lending  money  on  mortgage  is  not  chargeable  with 
breach  of  trust  by  reason  only  of  the  proportion  borne  by  the 
amount  of  the  loan,  to  the  value  of  the  property  at  the  time  when 
the  loan  was  made,  provided  that  in  making  tlie  loan : 

(1)  The  trustee  was  acting  uiwn  a  report  as  to  the  value  of  the 
property  made  by  a  person  whom  he  reasonably  believed  to  be  an 
able  practical  surveyor  or  valuer; 

(2)  The  surveyor  or  valuer  was  instructed  and  employed  in- 
dependently of  any  owner  of  the  property,  whether  such  surveyor 
or  valuer  carried  on  business  in  the  locality  where  tlie  pro{>erty  is 
situate  or  elsewhere ; 

(3)  Tlie  amount  of  the  loan  docs  not  exceed  two  equal  tliiid 
parts  of  the  value  of  the  property  as  stated  in  the  i-eport ; 

(4)  The  loan  was  mode  under  the  advice  of  the  surveyor  or 
valuer  expressed  in  the  report,  (ni) 

(k)  44  4  45  Vicf.  c.  41,  i.  17. 

If)  Hcc,  too,  for  recent  limitatioiiii  of  tlic  doctrine,  Jrnuings  r.  Jordan,  0  A.  C. 
698  ;  llarlrr  r.  Colmnn,  10  Ch.  I).  C30  ;  Cummini  r.  FUtchrr,  14  C.  D.  COO  ;  Ite 
na.i<jtH.  10  <".  D.  117  ;  I'ltdir  T.  Carr, [180.'.]  1  Cli.  .01  ;  MinUr  v.  <Virr,[lK04] 
3  til.  408;  anil  wee  lie  Salmon  (lOO^j,  1  K.  \\.  147,  on  to  right  of  mortgngur'B 
tnMtcc  in  lunkruptrv. 

(«)  Trustee  Ac(,"l«03,  «,  «.  Sco  J^nyd  v.  Whitrlty,  12  A.  C.  727,  wliero 
trwteM  wero  held  liable  fur  having  acted  without  ordinary  |inidencc ;  and  *co 
•bo  Rmethunl  r.  I/atliiKji,  30  Ch.  L>.  400. 
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SECT.  I.— TIME. 

(1)  Preliminary. 

Performance  of  the  work  comprised  in  a  building  contract  must 
be  completed  at  or  within  the  time  fixed  by  the  contract.  Where 
there  is  no  time  fixed  by  the  contract,  the  work  must  be  done 
within  a  reasonable  time,  having  regard  to  the  nature  of  the  work 
and  all  the  circumstances.  («) 

(a)  Co.  Lit.  56  b ;  see  per  Rolfe,  B.,  in  Startup  v.  Macdonald,  6  M.  &  G.  Gil  ; 
per  Cur.  in  Ford  v.  Cotesworth,  L.  R.  4  Q.  B.  133.     See  Fisher  v.  Ford,  4  Jur. 


SECT.  I.J  QENKK.\I.   nfl.KS  As  TO  TIME.  I'M 

Building  coutrncta  usually  contain  a  condition  binding  tho 
builder  to  comjjloto  tho  works  within  a  fi.xod  time  ;('<)  and,  when 
an  uUowanco  Ls  to  bo  made  if  the  works  be  delayc^l  by  reason  of 
any  inclement  weather,  altoration,  or  causes  not  under  the  builder's 
control,  or  in  case  of  strikes  or  lock-out  alVectiug  any  of  tho 
building  trades,  it  is  advisable,  instead  of  stipulating  that  the 
builders  arc  then  to  complete  the  works  within  such  time  as  shall 
b«  reasonable,  to  provide  that  the  builder  shall  do  so  within  such 
time  as  tho  architect  shall  consider  to  be  reasonable,  and  shall 
from  time  to  time  in  writing  api>oint. 

(2)  Gexekal  RfLES  AS  TO  Tl.\IE. 

Whilst  at  law  the  mere  delay  in  performance  would  o}H!rate  as  Equiublo 
a  breach  of  contract,  and  disentitle  the   party  in  default  from  „(  sUpula-^" 
further  assertinj;^  his  rights,  a  Court  of  Ecjuity  would,  as  a  rule,  t'"""  In 
relieve  against  tho  legal  consequences,  notwithstanding  the  delay,  ^"to^me. 
upon  equitiible  terms  ;  it  was,  therefore,  said  that  in  equity  time 
is  not  considered  to  be  of  tho  essence  of  the  contract,  (c) 

But  now,  by  the  Judicature  Act,  1873,  (ti)  it  is  enacted  that  Same  relief 
.■stipulations  in  contracts  as  to  time  or  otherwise,  which  would  u"„dor  jud^" 
not  before  the  passing  of  this  Act  have  been  deemed  to  be  or  to  cature  Act. 
have  become  of  the  essence  of  such  contracts  in  a  Court  of  Equity, 
shall  receive  in  all  courts  the  same  construction  and  effect  as  tiiey 
would  have  heretofore  received  in  equity."  (« ) 

By  express  provision  in  tho  contract  time  may  bo  made  es.senlial,  Time  made 
as,  where,  in  addition  to  merely  naming  a  day,  the  parties  intro-  *''^""''' 
duce   words   clearly  showing  that   this  was  their  intention.  (/) 
Time  may  also  bo  made  essential  where  it  was  not  originally  so, 
or  where  the  condition  of  time  has  been  waived,  by  giving  notice  byeiprea* 
clearly  expressing  the  intention  of  abandoning  the  contract  if  not  u-'^uc"'' 
completed  witiiin  a  given  time,  which  must  be  a  reasonable  time, 
having  regard  to  the  circumstances.  («/) 

1034,  u  to  a  covenant  to  build  witliin  a  reasonable  time,  and  a  defence  that  the 
honac  remained  iiiiliiiilt,  witli  tho  plaintiff'*  consent,  and  that  a  rcasonaUo 
time  had  not  since  ('liti>80'l. 

(b)  See  CI.  3,  jmit,  p.  MC>. 

(c)  Roberta  v.  Brrry,  3  1'.  M.  *  0.  2«4.     As  to  Specific  Performance,  hoc 
port.  Chap.  XVL;  Tillcy  v.  Thomat,  L.  11.  3  Ch.  67;  Parkin  v.  Thorold,  IG 

UCAT.     a>^. 

frf)  3ti  &  37  Vict.  c.  C6.  s.  2'>  (7). 

<e)  Stc  SMt  T.  KdwarxUt,  5  Ch.  D.  378 ;  Patrick  v.  ililner,  2  C.  1'.  D.  342. 

(/)  Ilu<U;n  V.  TemjJt,  '.'3  Ilcav.  536. 

(j)  Orrcn  v.  .V.in,  13  Ch.  l».  M9 ;  Compton  V.  Daglry,  [1892]  1  Ch.  313. 
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by  subject'         The  subject  of  the  contract  may  impliedly  make  the  time  of 

con  rac  .     pQjjjpjg^JQQ  essential ;    as  where   possession   is   required   for  the 

purpose  of  immediate  building,  (A)  or  where  a  lease  for  building  is 

subject  to  forfeiture  if  the  building  is  not  completed  by  a  certain 

day.  (i) 

Question  of         Sometimes  the  question  whether  there  has  been  delay  or  not  is 

bT'employfrs.  left  for  the  employers  to  decide.  Where  by  a  building  contract 
certain  matters  causing  delay  and  "other  causes  beyond  the 
contractor's  control "  were  to  be  submitted  to  the  board  of  directors 
of  the  owners  of  the  building,  who  were  to  "adjudicate  thereon 
and  make  due  allowance  therefor,  if  necessary,  and  their  decision 
shall  be  final."  It  was  held  that  the  exclusive  jurisdiction  of  the 
board  did  not  extend  to  delay  caused  by  interference  by  the 
building  owners  or  their  architect  with  the  conduct  of  the  works, 
by  default  in  not  giving  the  contractors  possession  of  the  premises, 
and  in  not  providing  plans  and  drawings  in  due  time ;  and  so, 
interference  and  defaults  being  made  out,  the  building  owners 
could  not  recover  penalties,  (k) 

Delay  caused      As  to  the  relief  of  the  builder  when  delay  is  caused  liy  the 

by  employers.  gj^^pioyg^S,  See  post,  p.  148. 

Slight  delay        The  builder  will  not  be  prevented  from  recovering  payment,  as 
Uon!™^'^'      previously  stated,  (I)  if  there  has  only  been  a  slight  delay  in  the 
completion,  and   the   contract  in   other  respects   has  been  sub- 
stantially carried  out ;  any  inconvenience  occasioned  by  such  delay 
to  the  employer  being  a  matter  for  compensation  in  damages,  (m) 

(3)  Meaning  of  Pakticulak  Terms  as  to  Time. 

A  contract  to  be  performed  "  directly  "  means  to  be  performed 
not  within  a  reasonable  time,  but  speedily,  or,  at  least,  as  soon 
as  practicable.  («)  "  Forthwith,"  in  a  contract,  was  held  not 
necessarily  to  mean  immediately,  (o)     In  computing  a  given  period 

(h)  Wright  v.  Howard,  1  S.  &  S.  190 ;  JVo7.-es  v.  Lord  Kilraorey,  1  Do  G.  &  Sm. 
444. 

(i)  Barclay  v.  Messenger,  43  L.  J.  Ch.  449. 

(h)  Wells  V.  Army  and  Navy  Co-operative  Society,  Ltd.  (1902),  8G  L.  T.  764. 
As  to  the  validity  of  clauses  referring  matters  in  dispute  to  one  of  the  parties, 
see  Chap.  V.  sect.  I.  (6),  p.  37,  ante. 

(I.)  See  ante,  p.  126. 

(m)  Lucas  v.  Godwin,  3  Bins.  N.  C.  737  ;  Littler  v.  Holland,  3  T.  R.  590  ; 
Maryon  v.  Carter,  4  C.  &  P.  295;  Kingdom  v.  Cox,  2  C.  B.  G61.  See  the 
remarlis  of  James,  L.J.,  in  Wilkinson  v.  Clements,  L.  R.  8  Ch.  at  p.  106. 

(«)  Duncan  v.  Topham,  8  C.  B.  225. 

(o)  Roberts  v.  Brett,  34  L.  J.  C.  P.  241.  See  Ex  parte  Sullivan,  36  L.  J.  B.  1  ; 
Hudson  V.  Hill,  43  L.  J.  C.  P.  273 ;  Exjjarte  Lamb,  L.  R.  19  Ch.  D.  1G9. 
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of  time  "from  "  or  "  nfler"  a  specified  net  or  event,  the  day  of  the 
act  or  event  is  to  lie  excluded,  and  the  hist  day  of  the  },'iven  tinio 
includi'«l.  (^>)  The  words  "  tit  "  or  "  on  "  or  "  upon  "  a  certain  time 
or  event,  or  like  oxprcssioiLS,  njean  htfort  or  nmHllaneousli/  tcilh, 
or  after  the  act  or  ovont  referred  to,  in  accordance  with  ii  reason- 
able construction  of  the  context,  (y)  The  tenn  "  months  "  means 
in  law  lunar  months,  unless  the  context  shows,  or  there  is 
admissible  evidence  of  an  intention  in  the  parties,  that  the  word 
was  us^tl  to  denote  calendar  months.  (/•)  In  all  Acts  of  I'arlianu'nt 
juissed  since  1850,  or  in  any  document  which  is  part  of  any  legal 
j)ro<<<lurr,  "  month "  means  calendar  month,  unless  otherwise 
expns.si'd.  (s)  In  bills  of  exchange  and  promissory  notes,  and  in 
most  mercantile  instruments,  month  means  calendar  montlu 


(4)  Effect  of  Extr.vs  ojj  Time  Coxditioss. 

Subject  to  any  express  terms  in  the  agreement,  a  subsequent  now  far 

onler  by  the  employer  for  extra  work,  which  necessitates  adilitional  °^<^"  '"' , 

Gxtrft  work 
tinjc,  may  entitle  tlic  builder  to  claim  the  time  necessary,  under  bUocU  stipu- 

the  circumstances,  to  execute  the  extra  work  in  addition  to  that '"'•'?"* " 

originally  fixed,  but  as  reganls  the  stipulation  as  to  tunc  in  all 

other  res|)ects,  the  original  contract  will  stand  ;  with  the  exception 

that  if  the  onler  for  extra  work  is  so  inconsistent  with  the  terms 

of  the  original  contract  that  they  cannot  subsist  together,  and  it 

becomes  impossible  to  complete  the  work  in  the  first  agreement 

until  the  additional  work  is  completed,  the  subsequent  agreement 

will  lie  construed  to  discharge  the  former.  (/)     And  consequently, 

if  the  employer  knew,  or  must  have  known,  that  the  additional 

work  would  render  it  impossible  to  perform  the  contract  as  origi- 

(t>)  Latrr  v.  (inrltnd,  1  ."i  Ves.  257  ;  Gont  v.  Lowmlc*,  1 1  Sim.  4.34  ;  Itobinton 
V.  Waddinoton,  1.3  y.  II.  7i3 ;    Ynung  r.  llujgon,  C  M.  !c  W.  49. 

(q)  I'rr  Cur.  in  Thr  Qnetn  v.  Uamphrfy,  10  A.  &  K.  370  ;  anil  in  The  Qutrn 
T.  Arkicri'jht,  12  g.  U.  970.  Sco  also  SiiUbvtham  v.  Uolland,  [189J]  1  y.  15. 
378. 

(rl  Simpton  r.  Mnr^ttnn,  1 1  Q.  B.  23;  Iliillon  v.  lirvwn,  45  L.  T.  .343.  Sco 
I.nngv.UaU,\  M.  *  S.  Ill;  0»-ArH  V.  r;  ray,  3  It.  &  It.  1«C;  Tamer  \.  llarliw, 
I  F.  ic  F.  94(;.  But  wo  Hi,,well  v.  Kni-jht,  1  Y.  &  C.  401.  Sec  Catethijt  C<ue, 
6  Co.  62  a,  0.1  to  a  "  twolvfmontli." 

In  calctilatini;  a  calcmlnr  month,  if  Uie  computation  commence))  during  (h« 
coaree  of  a  month,  the  rif^ht  mothol  is  to  proccvil  from  a  fpvcn  day  in  one  month 
to  the  day  with  the  corrc!it>onding  number  in  the  ensuing  month  :  Freeman  y. 
Iiea.1,  11  W.  U.  802. 

(»)  II.  S.  C.  ia><.3,  Ordor  C4,  r.  1.  A>)  to  calend.ir  monllis,  ace  »l!yi,lti  v. 
CUrilU.  27  W.  R.  744  ;  IntcrproUtion  Act,  1H89,  52  tc  53  Vict,  c  C3. 

(<)  As  ti)  Uie  effect  of  subsequent  agreement!),  see  ante,  p.  142. 
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Illustration. 


Express 
agreement 
to  do  work 
and  any 
alterations 
within  speci- 
fied time  will 
be  enforced, 
however  un- 
reasonable. 


nally  made,  the  second  agreement  will  operate  as  a  waiver  of  the 
stipulation  as  to  time  in  the  first  agreement,  and  as  a  consent  that 
the  completion  of  the  work  shall  be  postponed  until  after  the 
lapse  of  a  reasonable  time  for  carrying  out  the  work  as 
altered. 

It  will  thus  be  seen  that  where  a  contractor  undertakes  to  do 
certain  works,  subject  to  alterations,  within  a  prescribed  time,  he 
will  be  held  to  be  excused  by  the  employer  ordering  such  altera- 
tions as  render  completion  within  the  time  impossible,  (m) 

"  If  it  were  not  so,  it  would  be  a  most  unreasonable  burden 
to  put  upon  the  builder  to  do  extra  works,  and  then,  if  the  whole 
works  are  not  completed  within  the  specified  time,  to  claim  the 
specified  penalties  from  him."  (w) 

Suppose  a  builder  contract,  under  a  penalty,  to  build  and 
completely  finish  two  houses  witliin  a  given  time,  and  No.  2  is 
not  completed  within  the  time :  it  would  be  no  answer  for  him, 
when  sued  for  the  penalty,  to  say  that  he  was  prevented  from 
completing  it,  because  the  employer  had  required  an  alteration  to 
No.  1.  But  if  the  alterations  ordered  to  No.  1  are  so  mixed  up 
with  the  work  specified  in  the  original  agreement  that  it  is 
impossible  to  complete  No.  2  and  the  work  in  the  first  agreement 
mentioned,  until  the  additional  work  is  also  completed,  tliis  will 
be  a  good  defence  by  the  builder  to  an  action  on  the  original 
contract. 

However  unreasonable  the  time  specified  in  the  contract  may  be, 
and  notwithstanding  extra  work  to  a  considerable  extent  may  be 
ordered,  if  the  builder  choose  to  contract  positively  and  absolutely 
to  do  certain  works,  and  also  any  alterations,  additions,  or  varia- 
tions within  a  given  time,  the  Court  will  not,  in  the  face  of  such  a 
stipulation,  infer  a  condition  that  is  at  variance  with  the  express 
terms  of  the  contract,  or  relieve  the  builder  because  it  happens  to 
operate  hardly,  {x)  If  the  parties  choose  even  arbitrarily,  provided 
both  of  them  intended  to  do  so,  to  stipulate  for  a  particular  thing 
to  be  done  at  a  particular  time,  such  a  stipulation  is  effectual,  and 


(ii)  Westwood  V.  Secretary  of  State  for  India,  11  W.  R.  2C1 ;  Holme  v. 
Guppy,  3  M.  &  W.  387 ;  Thornhill  v.  Neats,  8  C.  B.  N.  S.  831 ;  Bussell  v.  Sa 
Da  Bandeira,  13  C.  B.  N.  S.  149  ;  Legge  v.  Sarloch,  12  Q.  B.  1015.  See  Fletcher 
V.  Dijche,  2  T.  E.  32 ;  Macintosh  v.  Midland  Counties  Ry.  Co.,  14  M.  &  W.  548  ; 
Hunt  V.  South  Eastern  Ry.  Co.,  45  L.  J.  C.  P.  87,  as  to  a  substituted  contract, 
and  the  power  of  sale  and  lien  being  lost  by  such  substitution. 

(w)  Per  Esher,  M.R.,  in  Dodd  v.  Churton  (1897),  1  Q.  B.  565,  cited  infra. 

{x)  Jones  V.  St.  John's  College,  L.  R.  6  Q.  B.  115;  and  see  Roberts  v.  Bury 
Improvement  Commissioners,  L.  R.  5  C.  P.  310  ;  Oahden  v.  Pike,  34  L.  J.  Ch. 
G20;  Tew  v.  Newloldon-Avon  School  Board,  1  Cab.  &  El.,  260. 
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(!••  I'l-'iis  are  Ixmixl  l)y  thoir  contract,  oven  tliougli  it  involve  an 
iiiii."-M   ility.  (y) 

Where,  however,  in  a  contract  for  the  execution  of  the  spocified  Ordering  of 
works  it  is  pniviile<l  tlmt  the  works  slmll  Ihj  conipletocl  by  a  certain  "'™*' 
(lay,  ami,  in  ilofiiult  «{  sucli  cumplotion,  the  contractor  shall  l>o 
liahlo  to  pay  liqui(laU.Hl  (laina<:;es,  and  there  is  also  a  provision 
■'  r  work  may  \<c  onlcrcd  hy  way  of  aiMition  to  the  contract, 
ional  wcirk  is  onliTe<l  wliich  necessarily  delays  tlie  coni- 
]>letion  of  the  works,  the  contractor  is  exonerated  froni  liability  to 
II'.  ■^■■  liijiiidate*!  dainaire.s,  unle.'i.s  by  the  terms  of  the  contract  ho 
i:  11  i-i'  -'d  that,  whatever  additional  work  may  l>e  ordered,  ho  will 
neverthele<is  complete  the  works  within  the  time,  (z) 

The  contract  in  this  case  containe<l  a  clau.sc  providing'  that  any 
authority  >;iven  by  the  arc!iit<'Cts  for  any  altenitions  or  addilion.s  in 
or  t*!  the  works  was  not  to  vitiate  the  contract.  Dealing  with  the 
effi-ct  of  this  clau.se,  Collins,  L.J.,  said:('7)  "  I  <lo  not  think  this 
amounts  to  a  contract  to  do  all  the  works,  including  any  extras 
that  may  lie  onlere<l  within  the  time  specified  for  the  performance 
of  the  oriiriiial  work.  Tiie  clause  aj)j>ears  to  me  to  !«  capalde  of 
another  and  a  more  roa.sonable  construction.  .  .  .  The  provision  is 
tliat  the  contract  is  not  to  he  vitiated,  i.e.  that  it  is  to  stand,  but 
that  does  not  exclude  the  application  of  the  principle  state<l  in 
Comyn's  Digest,  Comlition  L.  (C),  that  wliere  iH?rformancc  of  a 
condition  has  liecn  rendered  imitassihle  by  the  act  of  the  grantee 
himself,  the  grantor  is  exonerated  from  the  performance  of  it." 

(5)  Bad  Weather  no  E.xcvse  for  Del.vv. 

Severity  of  weather  will  not  relieve  a  contractor  from  liability 
for  delay  where  he  is  under  express  contract  to  execute  certain 
works  within  a  certain  time.  But  where  no  definite  time  is  fixe<l 
by  the  contrart,  and  the  contractor's  obligation  i.s  therefore  to 
complete  the  work  within  a  rea.sonable  time,  hindrances  caused  by 
wiithcr  have  to  be  allowe<l  f<jr  in  computing  such  reasonable 
tiiiic 

(G)  Extension  op  Tlmk. 

An  extension  of  time  may  I*  given  by  sufficient  agreement  of  Gonorillf. 
the  jiarties,  vrithout  waiving  the  condition  as  to  time  Iwing  of  the 

(y)   Oaluien  v.  PiJce,  lupra. 

(l)  Dodd  T.  CkuTton  (1897\  1  Q.  n.  .V.2. 

(a)  At  p.  669. 
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By  delay  in 
negotiations. 


By  certificate 
of  architect. 


Extension 
may  be 
implied 
from  final 
certificate. 


essence  of  the  contract,  further  than  suLstituting  the  extended 
time.  (Ij) 

And  so  long  as  negotiations  continue  between  the  parties  for 
completion  of  the  contract,  the  time,  though  in  the  first  place 
essential,  is  extended,  (c) 

A  clause  giving  the  architect  or  engineer  power  to  extend  the 
time  by  certificate  is  frequently  inserted  in  contracts  for  large 
works.     See  Clause  25,  post,  p.  388. 

Where  disputes  as  to  delay  exist,  and  the  architect  gives  a  final 
certificate,  it  may  become  a  question  whether  or  no  the  certificate 
is  a  final  settlement  of  such  disputes  and  a  bar  to  any  action  in 
respect  of  them.  Where  the  architect  by  the  contract  has  juris- 
diction to  decide  upon  all  disputes,  and  to  enlarge  the  time  limited 
for  completing  the  work,  and  his  certificate  is  to  be  final  and  con- 
clusive, and  in  preparing  his  final  certificate  he  does  in  fact  take 
the  matter  of  delay  into  consideration  so  that  his  certificate  is 
in  the  nature  of  an  award  upon  the  matter,  it  is  evident  that 
unless  the  certificate  can  itself  be  impeached,  it  makes  an  end  of 
the  question  of  delay.  On  the  other  hand,  the  architect  may  not, 
under  the  contract,  have  jurisdiction  to  deal  with  the  question  of 
delay,  or  in  making  his  ceitificate  he  may  not  attempt  to  do  so,  in 
either  of  which  cases  the  certificate  would  not  in  any  way  conclude 
the  matter  in  dispute.  The  precise  terms  of  the  contract  and  the 
language  of  the  certificate  itself  must  be  had  regai'd  to  in  considering 
any  question  of  this  nature,  (d) 


SECT.  II.— PENALTIES. 

(1)  Penalties  or  Liquidated  D.uiages. 

(a)  Generalbj. — A  contract  may  in  express  terms  assess  the  sum 
to  be  paid  as  the  liquidated  damages  for  a  breach,  and  building 
contracts  usually  stipulate  for  a  fixed  sum  to  be  paid  daily  or 
weekly  for  delay  in  completing  the  work ;  (c)  a  contract  may  also 


(6)  Barclay  v.  Messenger,  43  L.  J.  Ch.  449,  supra,  p.  138. 

(c)  Hudson  V.  Bartram,  3  Madd.  440  ;  Wood  v.  Ba-nal,  19  Ves.  220 ;  South- 
comb  V.  Bishop  of  Exeta;  6  Hare,  213 ;  M'Murray  v.  Spicer,  L.  R.  5  Eq.  527 ; 
Wehb  V.  Hughes,  L.  I{.  10  Eq.  281. 

{d)  See  British  Tliomson  Houston  Co.  v.  West  Bros.  (1903),  19  T.  L.  R.  493. 

{e)  Fletcher  v.  Dyche,  2  T.  R.  32 ;  Jones  v.  -Si.  John's.  College,  L,  R.  6  (\.  B, 
115;  Law  V.  Redditch,  infra. 
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fix  a  sum  of  money  to  l>c  jMiid  on  a  lireach,  wiili  no  intenlinn  of 
asscsfiing  the  damages,  c.tj.  a  bond  with  a  {>eualty.  (/)  Tlie  qiiestiun 
wlielher  a  sum  i«  a  i>enalty  or  liquidated  damages  Ls  a  qui'stioii  <>f 
law,  to  Iw  deciiled  hy  the  judge  upon  a  (•oii.-iiliiatioii  of  the  whole 
instrument,  {g) 

{h)  Rdif/  wjainsl  Pcntillu.^. — In  the  auso  of  a  jieuahy,  the 
Courts  of  tlquity  always  exercised  jurisdiction  Uj  ivlievo  against 
the  judgment  at  law  ujwu  {laj'ment  of  the  sum  really  due,  or  the 
actual  damages  i>oc;i.sicinetl  by  the  lireach  of  contract;  and  they 
used  to  dirvct  an  iiisue,  ijuantuni.  t/ainnijica(wi;  and,  when  tlio 
amount  of  damages  was  ascertained  by  a  jury  u{)on  the  trial  of 
such  an  issue,  they  grante<l  relief  >ii)on  the  j>ayment  of  such 
damages.  (A)  And  now,  ihea'fon*,  although  tlie  jienalty  !«  forfeite<l 
and  |>ayable  according  to  the  terms  of  tho  contract,  relief  in  all 
Courts  will,  in  general,  l>e  given  ujton  efjuitablo  iirinciides  again.st 
the  full  |)enalty  by  allnwing  only  the  damage  really  incum-d  l>y 
the  nou-{)erfonnance. 

IJut,  on  the  other  hand,  wliere  building  contracts  aif  construed  ^\^^ero  relict 
as  (Stipulating  fi>r  licjuidatod  damages  ami  imt  fur  a  i>enalty,  uOmn^** 
occasion  arises  for  equitable  relief  against  the  payment.  In  this 
case  the  Court  will  not  int4?rfere,  but  will  deem  the  parties  entitled 
to  fix  their  f)wn  measure  of  damages,  and  the  whole  sum  is  recover- 
able, and  no  more,  l)oth  at  law  and  in  equity,  by  force  of  tho 
agreement,  (i)  It  is,  conse<iuently,  imi)ortant  to  detonniue  whether 
the  sum  expressed  in  the  contract  to  Ije  jwyable  for  a  breach  is  of 
the  one  kind  or  the  other. 

(r)  [/V  of  the  phrase  "Liquidated  Damages"  not  Conc/iunve. — 
Persons  who  intend  tliat  the  breach  of  a  building  contract  shall 
involve  the  }«yment  of  a  fixed  sum,  independently  of  the  amount 
of  actual  damage  thereby  sustained,  should  stipulate  for  the  jiay- 
ment  as  "  liquidatetl  damages,"  (k)  though  the  use  of  that  term  is 
not  conclusive,  for,  as  just  stated,  it  is  a  question  of  construction 

rr\  .«7,.„.„„  V    n-.illrr,  1  Bro.  C.  C.  418. 

.  21  Cli.  n.  243,  where  iLo  several  caaca  di<tin;;uisliiii;; 
jiiiilaUxl  danukgca"   wcro  considered   and  explained  liy 
Jiinci,  M.li. 

(h)  I'rr  Cur.  in  Kemblt  v.  Fhrrrn,  G  BinR.  14fl;  iUnsficId,  CJ.,  in  Lotce  r. 
Ptm,  4  Burr.  i-^-iO ;  and  see  KyWiV  v.  WMn.  2  iMii^'.  522 ;  pn-  Uramwcll,  B., 
in  BrtU  V.  UurrJi,  4  II.  Sc  K.  .010;  and  sec  J!e  Stwman,  4  Ch.  D.  733.  But 
MO  HW/i.  V.  Smith,  21  Ch.  P.  243. 

(0  /-«ipf  T.  Ptert,  4  Burr.  2228 ;  and  nee  Clydtbank  Co.  v.  Ytmtierdo  Catla- 
ntda,  (I90.'>)  A.  C.  6  ;  Dirstal  v.  SUrtttBon,  (I'JOO)  2  K.  B.  .^15. 

(t)  AttUy  r.  WelJon,  2  B.«.  A  1'.  34<; ;  Bttit  v.  Burch,  4  II.  &  N.  510,iiipra; 
Galiworthy  T.  Slrutl,  1  Ex.  G5Ct. 
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depending  upon  the  whole  of  the  agi-eement.  (m)  And  there  are 
numerous  cases,  where  sums  made  payable  as  liquidated  damages, 
and  not  as  penalty,  have  been  nevertheless  construed  as  penalties,  (w) 
But  this  has  never  been  done,  except  in  cases  like  Kcmhlc  v. 
Farrcn,  (o)  where  the  damages  were  made  payable,  not  on  one 
single  event,  but  on  a  number  of  events,  some  of  which  might 
result  in  very  inconsiderable  damages,  (p)  And,  so  also,  the 
Courts  have  frequently  held  that  a  sum  stipulated  by  use  of  the 
word  "penalty"  was,  fi'om  the  circumstances  of  the  ca.se  and 
the  nature  of  the  agreement,  to  be  construed  as  liquidated  damages, 
and  that  it  was  consequently  recoverable  in  full,  (q)  Whether, 
therefore,  the  sum,  mentioned  in  an  agreement  to  be  paid  for 
a  breach,  is  to  be  treated  as  a  penalty  or  as  liquidated  and 
ascertained  damages,  is  a  question  of  law,  to  be  decided  by  the 
judge  upon  a  consideration  of  the  whole  instrument,  (r) 

(d)  Canon  of  Constrmtion  and  Exceptions.  —  One  rule  which 
appears  to  be  recognised  in  the  cases  as  a  canon  of  construction 
with  regard  to  agreements  of  this  kind  is  that,  where  the  parties 
to  a  contract  have  agreed  that,  in  case  of  one  of  the  parties  doing 
or  omitting  to  do  some  one  thing,  he  shall  pay  a  specific  sum  to  the 
other  as  damages,  as  a  general  rule  such  sum  is  to  be  regarded  as 
liquidated  damages  and  not  as  a  penalty,  (s) 

The  rule  was  also  stated  in  a  recent  case  in  the  Privy  Council : 
"  The  criterion  of  whether  a  sum — whether  it  is  called  penalty  or 
liquidated  damages — is  truly  liqiudated  damages,  and  as  such  not  to 
be  interfered  with  by  the  Court,  or  is  truly  a  penalty  which  covers 
the  damage  if  proved,  but  does  not  assess  it,  is  to  be  found  in 
whether  the  sum  stipulated  for  can  or  cannot  be  regarded  as  a 
genuine  pre-estimate  of  the  creditor's  probable  or  possible  interest 
in  the  due  performance  of  the  principal  obligation,  {i) 
Exceptions.         One  rccognised  exception  to  such  a  rule  is  where  a  sum  of  money 

(m)  Law  V.  Local  Board  of  Redditch,  [1892]  1  Q.  B.  127. 

(?i)  Boys  V.  Ancell,  7  Scott,  364  ;  Kemble  v.  Farren,  6  Bing.  141 ;  Reinddl 
V.  Sditll,  4  C.  B.  N.  S.  97. 

(o)  6  Bing.  141. 

(p)  Per  Kay,  L.J.,  Law  v.  Local  Board  of  Redditch,  [1892]  1  Q.  B.  127, 
supra;  and  see  Willson  v.  Love  (1896),  1  Q.  B.  G26. 

(7)  Sparrow  v.  Paris,  7  H.  &  N.  594;  Parfilt  v.  Chambre,  L.  E.  15  Eq.  36  ; 
EJphinstone  v.  MonMand,  11  A.  C.  332. 

(r)  Per  Wilde,  C.J.,  in  Sainter  v.  Ferguson,  7  C.  B.  716.  Per  Bramwell,  B., 
in  Betls  v.  Bvrch,  4  H.  &  N.  511.  Per  Coleridge,  C.J.,  in  Magee  v.  Lavell, 
L.  B.  9  C.  P.  115;  Wallis  v.  Smith,  infra.  And  see  Ranger  v.  Great  Western 
Ry.,  5  H.  L.  0.  72,  105,  as  to  construction  being  the  same  at  law  and  in 
equity. 

(s)  See,  for  example,  Strickland  v.  Williams  (1899),  1  Q.  B.  382. 

{t)   Cape  of  Good  Hope  Government  v.  Hills,  22  T.  L.  R.  589. 
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is  to  W'  piiy.ible  uihui  llio  noii-jMiyiiieiil  of  a  HiniilK'r  sjicciCtxl  sum, 
in  wliich  ca.sc  the  Courts  Imvo  trejitcnl  the  larger  sum  as  a  penally, 
not  as  liipiidatotl  ilainages;  another  exception  would  probably  bo 
where  the  auiu  ajjreeil  to  l>o  paid  is,  witli  regard  to  tlio  matter  in 
n-Mjioet  of  whicli  it  is  aj;reed  to  be  paid,  wj  lai-yo  a.s  to  make  the 
idea  that  it  was  intendetl  to  be  payable  by  way  of  liijuidated 
ilama^es  m  absurd  lliat  tlio  Court  would  Ik?  comj>elled  to  arrive  at 
the  conclusion  tliat  it  was  to  Ik3  ])aid,  not  as  liijuidated  damages 
but  as  a  penalty,  (u) 

(»■)  lUiiJtlnitire  Cii-s/r.*. — In  Law  v.  licdditrh  Loral  Board  {ip)  the 
contract  providetl  that  "  the  works  shall  bo  completed  in  all 
res])ect3,  and  cleared  of  all  implements,  tackle,  impediments,  and 
rubbish,  on  or  before  April  30,  1H89,  and  iq  default  of  such  com- 
pletion, the  contractor  shall  forfeit  and  pay  to  the  urban  authority 
the  sum  of  £100,  and  £o  for  every  seven  days  during  wluch  the 
works  shall  1)0  incomplete  after  the  said  time,  and  the  sums  so 
forfeited  may  be  recovered  by  the  urban  autiiority  from  the  con- 
tractor OS  and  for  liquidated  damages,"  and  inasmuch  as  the  sums 
agreetl  to  be  jxiid  as  liquidated  damages  were  payable  on  a  single 
event  only,  viz.  non-completion  of  the  works,  it  was  held  they  were 
to  be  regarded  as  liquidated  damages,  not  as  jjcnalties.  {x) 

Wiero  the  damage  i.s  altogether  uncertain  and  yet  a  definite  Wliero 
sum  of  money  i.s  expres.sly  made  jiayable  in  I-C8j)cct  of  it,  by  way  ^  J"^°  ""' 
of  liquidated  damages,  the  words  will  be  read  in  their  ordinary 
8cn.se  as  meaning  liquidatc<l  damages  and  not  as  a  jx;nalty.  (y) 

On  the  other  hand,  when  a  .single  lump  sum  is  made  payable  by 
way  of  comijcnsation,  on  the  occurrence  of  one  or  more  or  all  of 
several  events,  some  of  which  may  occasion  serious  and  othem  but 
trilling  damage,  the  presumption  Ls  that  the  parties  intended  the 
Bum  to  be  penal  and  subject  to  modification.  (:).  This  is  most 
obviously  the  ca.se  when  one  of  the  stipulations  is  for  the  pay- 
ment of  a  sum  of  money  of  less  amount  than  the  j)enal  sum 
named,  (a) 

Wicre  the  plaintiff  agreed  to  execute  certain  specifieil  work — in 

(u)  Im\c  t.  Local  Iloartl  of  lifiJilrh,  tupra  ;  lit  Newman,  L.  U.  t  C.  D.  724  ; 
FUUher  V.  Dadie,  >  T.  It.  .Ti  ;  Crux  v.  Aldrt,i,  14  W.  It.  COG  ;  Wallu  v.  .SmiV/i, 
•^1  Ch.  D.  2\X  Sec  Ilomall  v.  TJyrnr,  I  Ir.  U.  C.  L.  573;  Urownc  v.  J'hillip», 
10  L.  R.  (Ir.)  212 ;  Bradlnj  v.  H'aUh,  8«  L.  T.  737. 

(i»)  Supra. 

(z)  Sc«  the  juilgmcnls  in  thw  case  for  the  meaning  of  "  completion." 

(y)  Ualtwvrthy  y,  Utrutl,  1  Ex.  CCS,  conRrroing  Orren  v.  Price,  13  M.  &  W. 
C95. 

(i)  Elphinslone  v.  Monklan-i,  11  A.  C.  332. 

(a)  Ktmblc  T.  Fiirrm,  C  Bing.  141  ;  AitUy  v.  Wddon,  2  B.  &  P.  34C. 

E.B.C.  I. 
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and  about  laying  clcctiic  wires  and  Uocks  Ity  a  certain  date,  and 
to  fix  certain  electric  lamps  and  fittings  which  were  to  be  supplied 
to  him  by  the  defendant  within  fourteen  days  from  the  delivery  to 
hun  of  such  fittings.  The  plaintiff  ^vTote  as  follows :  "  I  undertake 
to  cany  out  the  work  in  connection  with  the  cables,  wires,  and 
fittings  in  strict  accordance  with  the  specification  and  schedule 
within  the  time  stated  in  the  said  specification  for  the  sum  of 
£76  10s.,  and  I  consent  to  pay  the  sum  of  £5  as  liquidated 
damages,  and  not  as  a  penalty,  for  every  day  exceeding  the 
number  of  days  within  which  the  work  has  to  be  completed." 
The  work  was  so  badly  done  that  it  had  to  be  done  over  again,  a 
different  and  inferior  quality  of  wire  from  that  specifically  named 
was  put  in,  and  the  conduct  of  the  plaintiff  was  such  as  to  entitle 
the  defendant  to  take  the  contract  out  of  his  hands.  The  referee, 
while  gi"ving  the  plaintiff  the  value  of  some  materials  used  by  the 
defendant,  allowed  the  defendant  a  set-off  and  counterclaim  for 
£50  liquidated  damages,  and  gave  judgment  for  the  defendant  for 
a  balance  of  £38  Is.  It  was  held  by  the  Court  of  Appeal  that  a 
sum  of  £5  was  agreed  upon  as  liquidated  damages  for  each  day's 
delay  in  executing  each  part  of  the  contract ;  that  the  times  limited 
were  two  separate  periods,  at  the  expiration  of  which  the  damages 
began  to  accrue,  and  not  one  continuous  period  at  the  end  of 
which  only  they  became  payable ;  that  the  word  "  work  "  (in  the 
singular)  must  be  read  in  reference  to  two  separate  classes  of  work 
as  to  which  "  times  "  (in  the  plural)  were  by  the  contract  expressly 
assigned ;  and  the  damages,  for  the  same  reason,  were  specific  simis 
agreed  upon  for  each  breach  of  presumably  equal  importance 
since  the  effect  of  each  was  identical,  viz.  delay,  and  therefore 
presumably  to  be  compensated  by  the  same  sum  per  diem,  (b) 

Again,  where  a  contract  for  an  electric  lighting  installation 

provided  that  the  work  should  be  "  completed  in  all  respects  on 

or  before  the  26th  Nov.,  1898,  subject  to  a  penalty  of  £15  per  day, 

and  the  plant  by  the  10th  Dec,  subject  to  a  penalty  of  £3  per 

day  for  every  day  the  work  remains  unfinished  to  the  satisfaction 

of  the  authorities  or  engineers."     It  was  held  that,  although  the 

word  "penalties"  was  used,  the  amounts  accrued  owing  to  the 

default  of  the  contractor  were  in  fact  liquidated  damages,  (c) 

Cases  in  Where  a  deposit  is  to  be  forfeited  for  the  breach  of  a  number  of 

deposit  has     Stipulations,  some  of  which  may  be  trifling,  and  some  of  which 

been  paid.      jj^j^y  ]jg  foj.  q^q  payment  of  money  on  a  given  day,  in  these  cases 

(i)  Stegmann  v.  O'Connor,  81  L.  T.  C27. 
(c)   W/iite  V.  Arthvr,  84  L.  T.  594. 
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the  nilo  as  to  constniiDg  as  a  penalty  docs  not  apply,  and  the 
bargain  of  tlie  parties  will  be  given  eflfect  to.  (il) 

The  fact  that  the  payments  stipulatetl  are  maile  proportionate 
to  Uio  e-xtent  of  the  broach  of  contract,  or  that  they  arc  to  bejir 
interest  from  the  date  of  the  breach,  {Kiint  to  the  conclusion  that 
payments  so  adjusted  are  li(iuidated  damages,  (r) 

If  all  the  events  on  which  the  sum  is  made  payable  are  matters 
of  substantial  damage,  then  the  sum  is  payable  as  liquidated 
damages,  not  penalty.  (/) 

(/)  Course  to  he  adopted  in  the  ease  of  Different  Stiptdations  "/ ^,''"'',j'f^ 
IHfrrent  K'iiuh. — Having  regard  to  the  doubt  arising  from  the  fixed  for  each 
decisions  on  the  subject,  (g)  where  the  contract  is  to  contain  IrokcU. 
different  stipulations  of  different  kinds,  the  agreement,  instead  of 
fi.xing  one  sum  to  be  paid  for  any  breach  of  whatever  kiml,  should 
provide  for  the  payment  of  a  fi.xe<i  sum  for  the  breach  of  each 
particular  stipulation ;  and,  whore  no  contrary  intention  is  shown, 
such  sum  may  be  recovered  as  liquidated  damages.  (/()  In  the 
case  of  In  re  Neicman,  Ex  parte  CoppiT,  («)  where  a  building 
contract  provided  for  completion  of  the  works  by  a  stated  day, 
and  in  default  the  contractors  were  to  forfeit  to  the  employer 
£10  per  week  for  every  week  after  that  date  during  which  tlie 
buildings  should  remain  unfinished,  and  tlie  contract  also  contaiiud 
various  other  stijmlations,  with  a  final  provision  that,  in  case  the 
contract  should  not  be  in  all  things  duly  performed  by  the  con- 
tractors, they  should  pay  to  the  employer  £1000  as  and  for 
liquidatetl  damages  ;  it  was  held  that  the  sum  of  £1000  was  in 
the  nature  of  a  i>enalty,  and  that  the  employer  could  only  recover 
tho  actual  damage  he  bad  sustaineil  by  the  delay  in  the  completion 
of  the  works. 


(J)  HV/u  T.  Smith,  21  Ch.  D.  24.3,  at  p.  258;  Pi/e  T.  Brilith  Automobile 
Syndieair,  Ltd.,  2-.'  T.  L.  It.  2«7. 

(e)  Kl/'hinitone  T.  Munkland,  1 1  A.  C.  .132,  supra.  And  sec  also  per  Kcimc<lv, 
J.,  in  niiilr  T.  Arthur,  17  T.  L.  K.  4fil,  at  p.  40.'. 

(/)    h'allit  V.  Smith,  21  Cli.  I).  24.1. 

(y)  Wall  it  T.  Smith,  21  Ch.  D.  24.1,  where  SCO  Uio  cases  fully  consiJercd  by 
JoM«l,  M.U. 

And  nee  i>er  Ileatli,  J.,  in  Aillei/  v.  Wtldon,  2  B.  &  P.  .353,  oiloptcd  l.y 
JuMMi,  LJ.,  in  /.'«  Sfxcmnn,  L.  K,  4  C.  I).  724,  tujira,  at  p.  731 ;  jtrr  Rnylcy,  J., 
In  DavitM  v.  I'enti.n,  G  IJ.  &  C.  22.3,  adopted  by  Aldi/rson,  11.,  in  H<>rn'cr  v. 
riinloff,  0  M.  &  W.  C8I ;  and  8cc  Orten  r.  Price,  13  M.  Sc  W.  095;  lioi/t  v. 
AneM.l  Scott,  3«')4. 

(A)  Ktmhle  T.  Farren,  6  Bing.  141.  S<-c  tteillyr.  Jonn,  1  Bing.  302;  Jlinlon 
T.  Sparkn,  k  R  3  C.  P.  ICl  ;  /<a  v.   IlV.iV-Uvr,  L.  U.  K  V..  P.  70. 

{,i)  4  Ch.  I).  724  ;  and  sec  Law  \.  Local  Dvard  (>J  lleddilch,  tupra,  p.  144. 
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Option  to 
bring  action 
for  damages 
or  penalty. 


Specific  per- 
formance or 
injunction 
notwith- 
Btanding 
penalty  or 
liquidated 
damages. 


Claims 
cannot  ba 
made  for 
both. 


No  penalty 
recoverable 
when  delay 
caused  by  the 
e  mployer. 


(2)  Enforcing  Penalties  and  Liquidated  Damages. 

The  party  entitled  under  a  deed  containing  covenants,  or  under 
a  simple  agreement,  to  build,  vnth  a  penalty,  (h)  may  either  bring 
an  action  of  debt  for  the  penalty,  or  may  proceed  as  for  breach 
of  the  covenant  or  agreement,  and  recover  full  damacres  exceeding 
the  penal  sum,  as  the  penalty  is  auxiliary  to  the  performance  of 
the  contract.  (/)  But  the  party  entitled  totally  discharges  the 
other  party  from  any  future  obligation  after  he  has  taken  the 
penalty,  (m) 

Specific  performance  is  seldom  granted  in  the  case  of  building 
contracts,  (■)()  but  where  such  relief  can  be  given,  and  the  contract 
contains  a  stipulation  for  a  fixed  sum  payable  in  the  event  of 
non-performance,  whether  as  liquidated  damages,  or  as  a  penalty, 
this  does  not  release  the  parties  from  their  agreement,  and,  if  there 
appears  to  be  no  intention  that  the  act  may  be  done  on  payment 
of  the  money,  the  contract  will,  notwithstanding  the  stipulation, 
be  enforced  by  specific  performance  or  injunction,  (o) 

But  the  Court,  in  granting  an  injunction  or  decreeing  specific 
performance,  will  impose  the  term  of  not  claiming  the  liquidated 
damages  or  penalty ;  and  the  party  entitled  cannot  claim  an 
injunction  or  specific  performance  in  respect  of  a  breach,  if  he  has 
previously  sued  for  and  recovered  the  liquidated  damages  for  it, 
upon  the  same  ground  that  he  cannot  bring  an  action  for  damages 
after  he  has  taken  the  penalty,  (j))  But  a  claim  to  damages  may 
be  supported  in  respect  of  a  past  breach,  with  specific  performance 
or  an  injunction  for  the  future,  (q) 

In  the  absence  of  a  special  agreement  to  the  contrary,  if  the 
builder  be  delayed  in  the  work  contracted  for,  or  otherwise 
prevented  from  completing  the  contract  witliin  the  time  limited, 
by  the  act  of  the  employer,  the  former  will  not  be  liable  in  law 

(fc)  In  an  action  upon  a  bond  no  d.images  be3'ond  the  penalty  can  be  re- 
covered. 

(I)  Per  MansGeld,  C.J.,  in  Lowe  v.  Feers,  4  Bun-.  2228 ;  and  in  £ird  v.  Randall, 
3  Burr.  1352 ;  per  Cur.  in  Harrison  v.  Wright,  13  East,  343. 

(m)  Bird  v.  Randall,  supra.    See  Carnes  v.  Neshett,  7  H.  &  N.  158. 

(n)  See  post.  Chap.  XVI.,  as  to  specific  performance  of  contracts  to  build,  etc. 
See  post,  Chap.  XIX.,  at  p.  234,  et  seq.,  under  "Covenants,"  as  to  penal  rents 
in  building  leases. 

(o)  Rer  Ilardwicke,  L.C.,  in  Hmrard  v.  Hophyns,  2  Atk.  370.  And  see  per 
Sufiden,  L.C.,  in  French  v.  Macale,  2  Dr.  &  W.  272,  284 ;  per  Knight-Bruce, 
L.J.,  in  Coles  v.  Sims,  5  D.  JI.  &  G.  9.  And  see  Re  Dafjeitham  Dock  Co.,  L.  R. 
8  Ch.  1022 ;  Barret  v.  Blagrave,  5  Ves.  555  ;  Jones  v.  Heavens,  4  Cli.  D.  C3G. 

(p)  Howard  v.  Woodward,  34  L.  J.  Ch.  47 ;  Sainter  v.  Ferguson,  1  M.  &  G. 
286. 

(y)  Carnes  v.  Neshett,  7  II.  &  N.  158. 
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for  the  (lefiiult,  ur  for  any  iwiialtios  during  such  delay,  and  in 
some  caaes  bo  may  bo  excused  from  performing  the  agreement 
contained  in  tbo  original  contract,  and  from  tlio  payment  of 
iwnaltios  altogether,  (r)  In  Holme  v.  Gtipptj  (,<)  there  wa.s  a  con- 
tract to  do  work  within  a  yivt-ii  time,  viz.  four  months  from  tbo 
date  of  tbo  contract,  and  in  default  to  forfeit  £40  per  week  for  each 
week  of  delay  beyond  the  prescribed  time,  as  liquidated  damages. 
The  plainlilVs  did  not  begin  tbo  work  for  four  weeks  after  the 
date  of  the  agreement,  in  consequence  of  the  defendants  not  being 
able  to  give  them  jiossossion ;  they  were  afterwards  delayed  one 
week  by  the  default  of  their  own  workmen,  and  four  weeks  by  tbo 
default  of  the  masons  employed  by  the  defendants ;  and  the  work 
was  not  conipletM  till  five  weeks  after  the  time  limited.  It 
was  held,  ui>on  the.se  fact."!,  that  the  plaintid's  were  not  liable  to 
penalties  for  the  delay,  either  for  the  one  or  the  four  weeks ;  as 
the  plaintiffs  undert<x>k  to  complete  the  work  in  a  ffivni  four 
monllis,  and  the  particular  lime  was  extremely  material,  because 
they  probably  would  not  have  entered  into  the  contract  unless 
they  had  hatl  tlio  specified  four  months  and  a  half,  within  which 
they  could  work  a  greater  number  of  hours  a  day. 

The  same  result  follows  where  it  is  also  agreed  that  if  the  work 
should  not  be  completed  for  any  cau.se  not  under  the  control  of  the 
contractor,  then  the  iR-nalty  should  not  be  enforced  for  such 
number  of  days  as  the  employer's  agent  should  name  in  a 
certificate,  although  no  such  certificate  is  given.  (/). 

Similarly,  where  the  delay  wa.s  caused  by  the  employer  ordering  DoUy  catuod 
extra  works,  the  builder  was  excused  from  paying  penalties,  (k)       oxtrw"""* 

So,  also,  where  the  delay  was  caused    by   not  providing  the  D„igy  caused 
required  plans,  and  setting  out  tlio  ground,  for  building  works,  (ir)  by  not  pro- 
Again,  where  delay  was  caused  by  a  dispute  between  the  building  ^'  ""^  ^  ""' 

fr)  See  ante,  p.  .T7,  as  to  rccovcrins  (lamafrcs;  Com.  Di^.  Condition  (L.  fi). 
i)  3  M.  &  W.  3H7  ;  'Pvrnhin  v.  SmU,  8  C.  1$.  N.  S.  831  ;  and  rco  Wat- 
wood  v.  Stcrttary  of  HUitr  for  India,  11  W.  K.  '201  ;  l^ge  v.  Harlock,  12 
Q.  B.  1015;  Ixtwon  v.  \i'<illiuri/  L.  M.,  hi  L.  J.  y.  B.  302;  and  in  Court  of 
fint  tnatanco,  11  Q.  B.  I>.  221'.  And  (ice  antr,  p.  112,  aa  to  rif;lit  of  hnildcr  to 
MTincnt.  Sec  also  WdU  v.  Army  and  Navy  Co-operative  Society,  Ltd.,  86 
L  T.  764. 

(0  Ituutll  V.  Sa  Da  Itandeira,  13  C.  B.  N.  S.  149. 

?u)  Doild  V.  Churton  (IH'J7),  1  y.  B.  M2. 

(iff)  Jiobertt  y.  Ilury  Improitmeut  Committioneri,  L.  R.  5  C.  P.  310;  DoMh 
X.  Trutttt;  etc,  </  U  hiteJiattn,  52  J.  I*.  .T.»2.  An  to  implied  contract  by  the 
employer  to  do  certain  tiling;*  witliin  a  rcivunalilo  time,  sec  /xmnon  r.  WtilUury 
L.  BiL,  52  L.  J.  y.  B.  M2,  and  in  Cmrt  of  lir.t  instance,  L.  It.  11  y.  B.  U.  229, 
and  ante,  p.  37.  Sec  ante,  p.  93,  et  »/^.,a«  to  the  arcbitect'g  certilicato  >;enerallv ; 
and  ante,  p.  140,  when  the  contract  i.s  cxprcw,  tliat  damages  are  to  be  paid  for 
delay  by  whomsoever  caused. 
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owner  and  a  third  party  in  relation  to  a  party  wall,  the  Ijuilder 
was  held  not  to  be  deprived  of  a  bonus  for  expedition,  (x) 
Sums  payable  A  contract  may  be  made  with  an  express  stipulation  to  set  off 
bTsct  o2.  mutual  claims  arising  under  it,  as  a  building  contract  with  a 
stipulation  that  penalties  for  delay  shall  be  deducted  from  the 
contract  price,  (y)  or  with  a  condition  that  works  and  materials 
provided  by  the  employer  shall  be  allowed  for  in  the  price,  (s)  or 
with  the  condition,  express  or  implied,  that  the  contract  price  shall 
be  reduced  by  the  damages  recoverable  for  defective  work  or  delay 
in  completion,  (a)  and  now  such  claims,  apart  from  express  stipula- 
tion, could  be  set  off  or  set  up  by  way  of  counterclaim  by  the 
defendant  under  the  rules  of  the  Supreme  Court,  (b) 

Under  agreements  of  the  above  description,  where  it  is  stipulated 
that  if  the  work  be  not  completed  within  a  fixed  time  the  builder 
shall  forfeit  a  certain  sum  weekly,  such  penalty  to  be  deducted 
from  the  amount  which  may  remain  due  on  the  completion  of  the 
work ;  if  the  contract  price  be  paid  without  making  any  deduction 
for  payments  which  have  become  due  under  such  stipulation ;  the 
employer  will  be  entitled,  after  having  paid  the  contract  price,  to 
the  penalty  in  an  action,  brought  subsequently,  for  extra  work. 
He  has  a  double  remedy,  either  to  deduct  it  from  the  contract 
price  or  to  recover  it.  (c) 

A  clause  providing  that  the  builder  shall  not  be  liable  for 
penalties  if  delay  is  caused  by  accidental  fire  is  sometimes  inserted 
in  the  building  contract.  A  form  of  such  a  clause  will  be  found 
post,  p.  391. 


Dou'  le 
remedy^ 
to  deduct  or 
recover 
penalty. 


Waiver  of 
penalty. 


(3)  Bonus  Clauses. 

Clauses  are  sometimes  inserted  in  contracts  for  buildings  or  large 
works  providing  that  the  builder  or  contractor  shall  be  entitled  to 
a  bonus  if  lie  complete  the  work  within  the  time  limited  by  the 
contract.  (</)  It  has  been  decided  in  New  Zealand  that  if  a  con- 
tract contains  such  a  clause,  and  the  engineer  has  power  to  extend 
the  time  for  the  completion  of  the  works,  this  power  is  not  to  be 

(x)  Bywaiers  v.  Carnick,  Appendix,  p.  G60. 
(2/)  Jones  V.  St.  John's  College,  L.  R.  G  Q.  B.  115. 
(2)  Turner  v.  Diaper,  2  M  &  G.  241. 

(h)  Young  v.  Kitchen,  3  Ex.  D.  127 ;  Newfoundland  Oovernment  v.  Nciv- 
foundland  By.,  13  A.  C.  199. 

(i)  Order  I'J,  r.  3.     As  to  set-off,  see  ante,  p.  118. 

(c)  Duchworth  v.  Alison,  1  M.  .fc  W.  412. 

(d)  See  an  example  of  such  a  clause  in  Banger  v.  Great  Western  By.  Co., 
5  TI.  L.  C.  72,  at  p.  78. 
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exercisttl  by  the  eii^^inecr  lor  tlio  jiurjniso  of  enabling  the  con- 
tractor to  earn  the  buuus,  but  in  unler  to  save  him  from  i>eiialtic.4. 
So  where  contractors  had  already  earned  £000  in  the  form  of 
Iwnusod,  and  clainietl  further  bonus  fur  the  time  taken,  as  they 
alleged,  by  extra  works,  it  was  held  that  they  were  not  entitled  to 
recover.  (<) 

Wiere  a  builder  is  jiruvented  from  couipleting  the  work  owing  Kfloctof 
to  delays  for  whieh  tlie  employer  is  responsible,  it  has  been  held  t^„'Ji  ""juso. 
that  he  is  nevertheless  entitled  to  recover  any  bonus  which  the 
employer  has  agreed  to  jmy.  (/) 


SECT.  III.— FOBFEITUUE. 

(1)  Form  op  Fokfkitlkk  Clausk, 

With  a  view  to  securing  that  theru  shall  be  no  undue  delay  in 
the  completion  of  works  in  accordance  with  a  contract,  it  is  often 
provided  that  the  employer  shall  have  jniwer  to  give  notice  to 
the  builder  to  proceed  regularly  and  effectually  to  comj)letfl  the 
work  within  a  certain  time.  I'l^n  failure  to  comply  witii  the 
notice  the  employer  is  emjiowered  to  enter  upon  tlie  works,  and, 
if  necessary,  to  employ  another  Iniilder.  A  precctlent  of  such  a 
clause  will  be  found  at  p.  378,  post. 

An  interlocutory  injunction  may,  in  some  cases,  Ik)  obtained 
to  restrain  tlie  builder  from  preventing  the  employer  taking  up 
and  completing  the  work  in  pursuance  of  a  condition  in  the  con- 
tract, (y)  of  course,  u|M)n  the  usual  undertaking  by  the  employer 
to  abide  by  any  sul>se(iueut  onler  as  to  damages. 

If  the  employers  wrongfully  exercise  their  powers  under  the  Wrongful 

forl'eilure  clause,  they  may  Ik3  exiK)sed  to  an  action  for  damages  powcr8*'undor 

by  liie  builder  wlio  is  prevented  from  coniideting  liis  contract,  (/i)    'orfcituro 

clauM. 

(2)  I.sTKKJ-sT  o.v  Capital  when  there  has  nEE>f  Forfeiture. 

Builder.?   wlio  lay  out  large  sums   on  their   undertakings   are 

usually  content  to  face  the  fact  that  capital  so  invested  will  not 

bear  interest.    The  "  proht "  made  on  tiie  transaction  includes  the 

"  interest "  which  is  earned.     But  assume  that,  when  the  job  is 

U)    It'irr  T.  I.ytldton  Hurl,-ur  lit.  (I»i2),  1  N.  Z.  L  H  ,  S.  C.  101. 

(/)  JlyicnUrt  v.  Camirk,  JtuilUrr,  NovoiiiIkt  2'),  lOO.'i,  ApiH-iidix,  p.  GfiO. 

(j)  Fletrher  v.  Dyrhr,  i  T.  IL  .Vi ;  Jun-t  v.  St.  Jvhn't  CuUr.je,  L.  11.  G  <J.  D 
115;  Imw  v.  IM-lUch  L.  lid.,  [1«'.»-.']  1  g.  II.  l-.'7. 

(A)  Fur  an  in!>tancc  of  a  case  in  wliich  auch  a  claim  was  made,  sec  Roomt  r. 
Ilttckney  Hath  Committionerw,  Appendix,  p.  GGG. 
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only  half  completed,  and  the  forfeiture  clause  is  enforced,  and  the 
contractors  are  put  off  with  the  bare  cost  of  so  much  work  as  they 
have  done,  have  they  no  claim  for  interest  upon  capital  tied  up  ? 
This  point  was  discussed  and  decided  in  a  recent  case  in  the 
Privy  Council,  (i)  A  firm  of  contractors  undertook  the  construction 
of  a  railway  for  the  Cape  Government  on  payment  of  a  subsidy  of 
£2000  per  mile,  to  be  paid  as  tlie  work  went  on.  There  was  a 
clause  in  the  contract  to  the  effect  that  if  the  contractors  failed  to 
entirely  complete  the  line,  the  Government  might  take  possession 
of  the  completed  portion,  and  thereafter  as  soon  as  the  amount  of 
the  actual  cost  of  the  incomplete  line  should  be  ascertained  by 
referees,  pay  to  the  contractor  the  amount  so  ascertained,  less  the 
amount  of  subsidies  paid,  and  certain  retention  moneys.  The 
value  of  the  incompleted  line  having  been  fixed  by  the  referees 
at  £73,500,  the  contractors  sued  the  Cape  Government  for  tliis 
amount,  claiming  an  additional  sum  for  interest.  It  was  held  in 
the  Privy  Council  (affirming  the  Cape  Supreme  Court)  that  the 
contractors  had  no  claim  for  interest.  In  giving  the  opinion  of 
The  words  ji^e  Court,  Sir  Arthur  Wilson  said :  "  To  add  interest  seems  to  us 
do  not  in-  to  disregard  the  plain  meaning  of  the  word  '  actual '  as  applied 
elude  interest,  ^q  (,ggj._  iphe  referees  have  here,  as  practical  men,  found  the  cost 
of  the  works — in  other  words,  they  have  said  that  so  much  money 
was  expended  in  order  to  carry  them  out.  To  add  something 
more  in  the  name  of  interest  would  be  to  add  something  which 
never  would  be  actual  cost,  for  it  would  either  be  a  sum  calculated 
on  an  assumed  general  rate  of  interest,  or  it  would  be  a  sum 
which  varied  according  to  the  financial  position  of  the  particular 
contractor." 

It  will  be  noticed  that  in  this  case  stress  was  laid  upon  the  use 
of  the  word  "  actual "  as  applied  to  cost.  Had  this  word  not  been 
used  it  is  conceived  that  it  would  have  been  open  to  the  Court  to 
say  that  the  contractor  was  entitled  to  interest  at  a  reasonable 
rate. 

Within  what  (3)   TiME  FOR  ENFORCING  FORFEITURE  CLAUSES. 

avoiding  con-      Where  there  is  a  clause,  similar  to  that  in  Walker  v.  London 
tract  must  bo  ^^^^^  j^orth-Westcm  Eaibvaij,{j)  providing  for   the  avoidance  of 

((■)  Cape  of  Good  Hope  Government  v.  Bills,  22  T.  L.  R.  589.  In  Drew- 
Bear  V.  St.  Pancras  Guardians,  Appendix,  p.  G81,  however,  Ridley,  J.,  in 
assessing  damages  to  builders  for  breach  of  contract  on  the  part  of  building 
owners  in  not  giving  possession  of  the  site,  allowed  something  in  the  nature  of 
interest  on  capital  tied  up.     See  ib.,  G82,  685. 

(j)  1  C.  P.  D.  518,  distingiiishing  i?o6f)-fs  v.  JJiirij  Impi-ovcment  Coynmissioners, 
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tbo  contract,  and  tbo  furfeituro  nf  tho  contractor's  implements  and 
raatcrials,  if  ho  fail   to  proceed  with   tho  work  at   tho   rate  of 
pn>^rcss  re<iuired  in  onler  to  completo  tho  works  within  the  jniriod 
limited  for  tho  piiqxjsc,  or  upon  certain  other  events;  such  a 
clause  can  only  bo  actod  on,  and  enforced,  licfore  tho  time  originally 
fixed   for   tho  conipletiou  of  the   works  has  expired.     And   tho  it'ght  to  be 
exercise  of  the  right  of  election  to  rescind  a  building  contract,  on  t^^^uiviutiXi^. 
the  ground  of  delay,  or  that  the  work.s  cannot  be  completed  within  C«<1  maunor. 
the  given  time,  must  bo  signified  in  an  umiualitied  manner,  and, 
at  all  events,  not  after  tlio  builder  has  gone  to  expense  in  tlio 
reasonable  belief,  induced  by  the  acts  or  omissions  of  the  employer, 
that  the  right  of  election  would  not  Ijc  exerci.'ied,  or  has  alterod  his 
position  under  such  circumstancos  to  his  prejudice,  (k) 

(4)   AfTHOIlITV    OF    E.NGIXEEK  OR   AkCIIITKCT  TO   DIS.MISS   BuiLDER 

OU  CoXTKACTOIt. 

Tlio  autiiority  of  the  engineer  or  architect  to  dismiss  tho  con- 
tractor or  builder  can  oidy  bo  exercised  in  accordance  with  the 
precise  terms  of  the  contract. 

An  engineering  contract  provide«l  for  the  completion  of  the  iiiustratiro 
"  whole  works  in  a  thoroughly  sound  and  workmanlike  manner,"  *'**''• 
to  tho  entirw  satisfaction  of  the  engineer  of  tho  defendant  council, 
and  also  j)rovidcd  for  arbitration  in  tho  event  of  any  difficulty  or 
disputo  ari.sing  between  the  contractor  and  tlie  engineer  as  to  the 
mode  of  carrying  out  the  work,  etc.  Tho  other  conditions  dealt 
with  materials,  implements,  ability  of  foremen,  deviation  firtm 
plans,  etc.,  and  Xo.  10  gave  j>ower  to  the  engineer  to  dismiss  the 
contractor  "  if,  in  tlie  judgment  of  the  engineer,  sufficient  di-spatch 
is  not  used."  It  was  held  tlmt  the  arbitration  clause  applied  to 
all  cases  where  the  engineer  had  to  exercise  "judgment"  as  to 
materials,  implements,  delay,  etc.  By  direction  of  the  council, 
the  engineer  purp(irte<l  to  dismiss  tho  contractor  for  want  of 
dispatch.     An  injunction  was  granted  to  preserve  tho  status  quo 

L.  R.  5  C.  r.  .TIO.  Sco  Mofian  v.  Dundalh,  Srurry.  and  drtenore  Ry.  C«., 
6  L.  11.  Ir  )  477,  where  the  time  isi  cxtcrnieil.  Cf.  Stadhard  or  Stannard  v. 
Ltt,  3  B.  *  S.  ?ifA. 

(k)  Martdtn  r.  SamMl,  28  W.  R.  b92.  A  mUuken  claim  by  tlio  employer 
that  a  liuiMin;;  cnnlrict  nan  nt  an  end  and  to  re.«cind  it,  doen  not  I'/uo  /aelo 
operate  to  rewind  the  contract,  iinlcM  the  builder  demand  a  renoiwion  on  the 
inland  of  the  mi-ttakcn  claim.  Jb.  See  aiilr,  n.  CO,  oa  to  the  biiildinf;  owner 
allowini;  Uio  builder  to  cxiicnd  money  in  building  in  error.  A«  to  enforcing 
•  forfeiture  in  the  case  ofa  subetilulcd  contract,  bcc  Hunt  v.  Sotith- Ea$tcm 
Ry.  Co.,  4.1  L.  J.  C.  r.  87. 
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until  an  award  could  be  made  as  to  the  correctness  of  the  engineer's 
decision  (l). 


What  notice 
is  necessary 
to  take 
advantage 
of  a  clause 
for  determi- 
nation of 
contract. 


(5)  NOTICK  NECESSAKY  TO  ENFOKCE  FORFEITURE. 
WTien  a  contract  provides  that,  if  it  should  appear  to  the 
employer  or  his  agent  that  the  work  is  not  properly  executed,  and 
with  due  expedition,  it  should  be  lawful  for  them  to  give  notice  in 
writing  to  the  contractor  to  alter  any  improper  work,  and  to  supply 
proper  and  sufficient  materials  and  labour ;  and  that  if  he  should 
fail  to  comply  with  such  notice,  then  that  the  employer  or  his 
agent  may  take  the  work  out  of  his  hands  ;  a  notice  in  a  general 
form  is  sufficient.  Tlius  it  has  been  held  that  the  following  notice 
was  sufficient :  "  I  give  notice  to  you  to  supply  all  proper  and 
sufficient  materials  and  labour  for  the  due  prosecution  of  the 
works,  and  with  due  expedition  to  proceed  therewith ;  and,  further, 
that  if  you  shall  for  seven  days  (the  time  named  in  the  contract) 
after  the  giving  of  this  notice,  fail  or  neglect  to  comply  therewith, 
I  shall  as  engineer,  and  on  behalf  of  the  corporation,  take  the 
works  wholly  out  of  your  hands."  {m)  But,  on  the  other  hand,  it 
seems  that,  if  the  employer  desired  the  contractor  to  do  some 
particular  act,  for  example,  to  pull  down  some  of  his  work,  ho 
ought  to  give  him  a  notice  to  that  effect,  specifying  to  what  extent 
he  wished  to  have  the  work  pulled  down.  (■«) 


(G)  When  Eight  of  Foefeituee  may  be  Lost. 

The  question,  when,  or  at  wliat  time,  the  right  to  avoid  the 
contract  is  lost,  is  open  to  some  doubt.  In  Marsden  v.  Samhcll,  (o) 
Fry,  J.,  after  referring  to  Morrison  v.  Universal  Marine  Insurance 
Co.,  {p)  where  tlie  point  was  left  undecided,  held  that,  if  the 
proper  view  was  that  the  right  must  be  exercised  in  a  reasonable 
time,  three  weeks  was  not  a  reasonable  time ;  and  that  if  the  true 
view  was,  that  the  right  is  a  right  to  elect  at  any  time,  unless  the 
rights  of  third  parties  have  intervened,  or  the  other  party  to  the 
contract  has  altered  his  position,  under  the  belief  that  the  contract 

(?)  Foster  and  Dicksee  v.  Corporation  of  Hastings,  87  L.  T.  73G. 

(m)  Pauling  v.  Dover  {Mayor,  etc.),  10  Ex.  763.  See  forms  of  notice,  post, 
p.  401. 

{)i)  lb.,  per  Parke,  B. 

(o)  Supra.     See  cases  infra. 

Ip)  h.  R.  8  Ex.  197,  205.  Sec  Mersey  Steel,  (to.,  Co.  v.  Naylor,  9  App.  Cus. 
434. 
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was  a  sulK)i.-iliii;^  one,  tlio  builder  had  altored  his  {wsitiou  under 
tlio  iiupnssion  tliat  iho  contract  was  still  subsisting,  l)y  laying  out 
money  on  drainage  yi\ics  and  other  matters. 

It  fidlnws,  therefore,  that  when  it  is  intendid  to  take  advantigo  Waiver  of 
of  any  bn-ach  of  covenant  or  condition  in  a  building  Iciise  or  con-  [^J'j'r'b^u. 
tract,  so  that  it  should  ojicrate  as  a  forfeiture,  the  landowner  or  ing  loaso  or 
employer  must  take  can.'  not  to  do  anything  which  may  bo  deemed  '=°"'"«''- 
to  be  an  acknowledgment  of  the  continuance  of  the  tenancy  or 
contract,  and  so  operate  as  a  waiver  of  the  forfeiture.  (7)     Wierc  a 
lessee  sub-demised  land  with  a  covenant  by  the  sub-lessoo  to  finish 
certain  houses  thereon,  and  wiili  a  jx)wer  of  re-entry  in  case  of 
default,  and  subsequently  by  deed,  reciting  the  sub-leases,  assigned 
tlie  land  subject  to  the  sub-lexses ;  the  Court  inclined  to  think  that, 
if  the  covenant  had  l>ecn  broken,  the  assignment,  subject  to  the 
sab-leases,  would  have  been  a  waiver  of  the  forfeiture  altiiough 
tlio  forfeiture  was  not  known  to  the  lessee,  (r) 

The  question  whether  building  owners  have  waivtnl  their  right  Waiver  a 
to  enforce  the  forfeiture  clause  by  delay  is  a  question  of  fact  Jbriur?  '""^ 
for  the  jury  to  determine.  (») 

Where  there  is  a  clause  in  a  building  agreement,  that  in  case  of  Default  at 
default  in  not  completing  the  buildings,  at  sitccfssirc  periods,  the  Mri»£I^° 
owner  should  1h'  at  lilierty  to  re-enter  ami  seize  the  materials,  and 
successive  defaults  are  made,  and  several  jKiriotls  of  indulgence 
granted,  but  there  has  Injen  no  waiver  of  the  last  default  on  the 
part  of  the  owner,  and  no  altoration  of  the  builder's  po.sition  to  his 
prejudice,  the  owner  may  be  entitled  to  re-enter  and  seize  the 
materials.  (/) 


(7)   KESinAIXIXG   A   FOKFEITUKE. 

When  the  building  contract  is  one  where,  if  the  employer  was  injunction 

wrong  in  resuming  i>os.session  in  exercise  of  a  power  contained  in  by  builder, 
1  1111  III  I  I  .       ,  rcslmining 

the  contract,  the  builder  could  Ix;  amply  comjicnsatcd  m  damages,  forloiiure. 

whereas  if  the  builder  were  alloweil  to  continue  the  work,  the 

(9)  See  Dvt  d.  Keniington  T.  Drindley,  12  Moo.  C.  P.  37  ;  Mari'Ien  v.  Sam- 
brU,  tujira.  Ex  parte  S'ewill,  In  n  Oarrud,  L.  It.  llj  Cli.  I).  522,  631  ;  Arteriul 
Draiita'it  f.'o.  v.  Uathantjan  Itraiiiaije  ltd.,  G  L.  It.  (Ir.)  615. 

(r)  Hunt  V.  ISUhup,  8  V.x.  075.  Se<l  qturre,  where  tlitro  i.'  no  knowlcd);o 
actual  or  implic<l ;  llunt  v.  Ilemnnnt,  'J  Ki.  036.  Sec  23  &  21  VicL  C.  38,  s.  G, 
as  to  nn  actual  waiver  not  o|M;ratin);  na  K<-*iicml  wnivcr  in  Ieai>c9. 

(i)  (Jraltam  T.  The  Committioucrs  0/  ll'wrJl-ji,  Appendix,  |>.  070. 

(()  Sleixns  V.  Taylor,  2  F.  &  i'.  -119.  Sec  pusl,  Cliap.  Xlll.,  as  to  properly  in 
building  matcriaU. 
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Court  could  not  enforce  specific  performance  of  tlic  contract  in 
order  to  compel  the  completion  of  the  works  according  to  the  terms 
of  such  contract,  the  builder  will  not  generally  be  entitled  to  an 
interlocutory  injunction,  (u) 

(u)  Garrett  v.  Banstead  and  Epsom,  Downs  liy.  Co.,  4  De  G.  .J.  &  S.  462 ; 
Jennings  v.  Brighton,  etc..  Sewers  Bd.,4:  De  G.  .J.  &  S.  735  n.  But  see  Garrett 
V.  Salisbury  and  Dorset  Junction  By.  Co.,  L.  R.  2  Eq.  358. 
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SECT.  I.— DEATH  OF  DDILDER. 

The  contract  of  the  architect  is  a  personal  contract,  whieli  can  in  the  case  of 
only  be  performe<l  during  his  lifetime,  and  is  subject  to  the  implie<l  ?°i?T^'°"^ 
condition  of  his  continuiiig  alive  and  in  health,  and  is  revoke<i  by  contract. 
his  death  or  incapacity  from  illness,  (a)    But  tliis  is  not  the  case 
with  the  contract  of  the  buihler,  as,  npon  his  death,  the  personal 
reprvsi'utatives,   with   tlic   exception   mentioned    l>elow,   Ijccome 
entitled  to  the  l)enefit  of  the  contract  of  the  deceased  remaining 
incomplete  at  the  death,  and  are  entitled   to  complete  it,  and 
recover  the  value  for  the  l>enefit  of  the  estate.     On  the  other 
hand,  the  personal  representatives,  if  they  have  sufficient  assets, 
are  bound  to  earn.'  out  the  work,  although  they  are  not  mentioncil 
in  the  contract,  ('<)  or  tboy  must  pay  damages  out  of  the  assets,  (c) 

(o)  See  anU,  p.  "4. 

{b)  See  n'entuyirth  T.  CocJc,  10  A.  &  E.  A2.  There,  in  an  action  against  nn 
•dministrstor  fur  refining  to  receive  slate  onlcrej  by  tlio  intestate,  tlie  Court  hold 
that  the  action  would  lie,  and  tliat  the  legal  personal  repreaentatiro  must  receive 
•od  p«7  for  the  gooU  so  orderc<l. 

(f)  Marthalt  r.  Broadfturtt,  1  C.  Sc  J.  403 ;  Siboni  v.  h'irkman,  1  >I.  *  W. 
418  ;  Quiei  v.  Ludhurrotc,  3  I»uL«tr.  30,  by  Coke,  CJ.  By  the  French  law  the 
cootract  ia  determined  by  death  of  the  architect  or  builder ;  bat  the  owner  mnst 
pay  a  proportion  of  the  agreed  iirice  to  the  legal  personal  repreaentatiro  for  the 
work  done  and  materials  tised,  if  they  can  t>c  of  use  to  him.  "  Le  contrat  de 
looage  d'oarram  e*t  diasoos  par  la  mort  de  Touvrier,  do  rarchitecte  on  entre- 
preneur." Code  Ciril,  Liv.  III.  tit,  viii.  1705.  "  Mais  le  propridtaire  est  tenu  do 
payer  en  proportion  du  prii  porte  par  la  conrcntion,  k  leur  suoccaaioD,  la  valeur 
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Action  by 
executors. 


Where  per- 
sonal skill 
required. 


In  MarsliaU  v.  Eroadhicrst  (d)  a  contractor  agreed  to  do  certain 
work,  and  died  Ijcfore  the  work  was  begun,  and  liis  executors  did 
the  work,  using  the  materials  ;  it  was  held  that  the  executors,  in 
their  representative  character,  could  recover  for  work  and  labour 
done  and  materials  found.  And  the  executors  will  be  liable  eveu 
where  the  heir  is  named,  and  the  executors  are  not  named,  in  the 
contract,  (c) 

But  if  the  agi-eement  with  the  contractor  be  such  as  to  require 
personal  skill  or  taste  of  an  exceptional  description,  it  may  be 
dissolved  lay  his  death.  The  interpretation  of  contracts  of  this 
kind  must  necessarily  depend  upon  the  nature  of  the  work,  and 
the  particular  circumstances  of  each  case.  Thus  a  contract  to 
build  a  lighthouse  was  held  to  be  discharged  by  the  death  of  the 
contractor.  (/) 


SECT.  II.— DEATH  OF  EMPLOYEE. 
If,  after  a  building  contract  has  been  entered  into,  the  employer 
die  before  it  is  completed,  the  rights  and  liabilities  of  his  personal 
representatives  will  be  generally  the  same  as  those  just  referred  to 
in  the  case  of  the  death  of  the  contractor.  The  personal  repre- 
sentatives of  the  employer,  if  they  have  suflicient  assets,  are  bound 
to  pay  any  sum  due  to  the  contractor,  and  to  permit  the  latter  to 
complete  the  contract,  or  they  must  pay  damages.  On  the  other 
hand,  they  are  entitled  to  bring  any  action  against  the  contractor, 
and  to  recover  damages,  if  he  does  not  carry  out  his  contract,  (g) 
The  case  of  Cooper  v.  Jarman  (h)  further  illustrates  the  rules 
above  stated ;  there,  a  person  contracted  with  a  builder  to  erect  a 
house  on  a  piece  of  freehold  land  belonging  to  him,  and,  having 
died  intestate  before  the  house  was  finished,  it  was  held  that  the 
heir-at-law  was  entitled  to  have  the  house  finished  at  the  expense 
of  the  personal  estate  of  the  intestate.  "Wliere  a  testator  had 
expended  a  large  sum  in  building  on  land  of  his  own,  and  his 
executors,  at  the  request  of  the  tenant  for  life,  on  whom  the 
laud  was  settled  by  the  testator's  will,  laid  out  further  sums  in 

des  ouvrages  fails  et  cello  des  mat^riaux  prepari^s,  lors  soulement  que  ces  travaux 
on  ces  materiaux  peuvont  liii  utre  utiles."     lb.,  1796.     See  Pothier,  Zouave,  456. 

(d)  1  C.  &  J.  403. 

(e)  Williams  v.  Bun-ell,  1  C.  B.  402.     As  to  contracts  under  seal,  see  Con- 
veyancing Act,  1881,  44  &  45  Vict.  c.  41,  s.  59. 

(/)  See  case  cited  by  Patteson,  J.,  in   We7itivorih  v.  C'ocJi,  10  A.  &  E.  45; 
and  see  Jaeger  v.  Walker,  77  L.  T.  180. 
(g)    Wentworth  v.  Cock,  siqn-a. 
{h)  L.  R.  3  Eq.  98. 


SECT.  III.]  nwKRrrn'Y  OK  lUMi.nER.  150 

coniplotinc;  tho  l>uiMiii^,  it  wiw  hoM  to  l)oaii  miaullioriscl  iiiva^t- 
niciit  l>y  the  cxocutors,  but  that  the  cxjKMulitiire  was  in  the  nature 
of  salvage,  auJ  tlioits  was  a  lien  on  the  laml  for  tlic  nionoy.  (i) 

SECT.  IH.-DANKRUPTCY  OF  DUILDER. 
(1)  Effect  of  B.wkruptcy  os  Buildikg  Coxtk.vcts. 

The  contract  of  the  buililer  is  not,  in  general,  a  personal  contract, 
ami,  if  it  is  unexecuted  at  the  time  of  iiis  bankruptcy,  the  right  of 
tlio  tnisteo  to  sue  in  rcsiKsct  of  it  will  depend  on  his  ability  to 
jiorfonn  what  n'niains  to  \>c  done  on  the  bankrupt's  part ;  (/)  as  a 
rule,  therefore,  it  would  vest  in  the  trustee. 

Contracts  in  which  the  iiersonal  skill  of  the  bankrupt  fonns  a  Pcrfonnttnca 
material  jvart  of  the  consideration  do  not  pas-s  to  his  .trustee  in  co„\^^^  ** 
l>ankruptcy ;    yet,    if  the   wt)rk    is   completed   according   to   the  requiring  por- 
contract  by  the  l>ankrui)t  on  behalf  of  the  estate,  or  if  completion  *°" 
by  the  trust«^«  were  accepted  by  tlic  other  party,  the  tnistee  woidd 
l»o   entitled   to   recover  the  contract   price.  (/)      Having   regard, 
however,  to  the  provisions  of  the  Bankruptcy  Act,  1883,  which 
expressly  bind  the  bankrupt  to  aid  to  the  utmost  of  his  power  in 
the  realisation  of  his  projHjrly,  and  suliject  him  to  punishment  if 
he  fail  to  do  so,  (hi)  it  would  seem  that  the  trastco  will  l)c  entitled 
to  require  the  bankrupt  to  give  his  aid  in  completing  any  contract 
unexecute<l  at  the  time  of  Ids  bankruptcy. 

As  the  trustee,  if  he  adopt  the  contract  of  the  bankrupt  to  Rights  of 
Imilii,  will  be  compclle<l  to  i)erfonn  all  that  tho  bankrupt  was  aXp^ig 
Itound  to  do,  so,  on  tho  other  hand,  he  will  1x3  entitletl  to  enforce  building 
nny  claims  with  rcs{)ect  to  tlic  contract.     And  rights  of  action  for 
the  recovery  of  damages  for  tho  hnvirli  of  any  contract,  whether 
litpiidal^-d  or  unliipiidated,  provided  the  injury  afTects  the  proi)erty 
of  tho  bankrupt,  will,  as  a  general  rule,  pass  to  tho  trustee.  («) 
Personal  actions  for  breaches  of  contract  wholly  unconnected  witli 
the  debtor's  projierty  do  not  pass  to  the  trustee,  (o) 

(0  Fermuon  v.  Frryuton,  17  L.  K.  Hr.)  M2. 

(i)  Oibion  v.  Carruiher;  B  M.  A  W.  321.  Sec  Tuoth  V.  nalird,  L.  U.  4  C!i. 
2V1 ;  I>rew  r.  Jo$olyne,  18  (J.  H.  H.  .V.tO,  an  to  tho  tniHteo  of  a  crmlitor'ti  ilceil, 
ailrancin;;  hi.i  own  moneys  to  c»iii|ilutc  tho  ImiMiiii;  of  property  niort;;ii;;iMl  nflor 
time  for  completion,  having  priority  over  tho  niort;;agco,  «n/r,  p.  1;J0;  and  Hco 
tho  next  rhaptcr  as  to  vesting  and  seizuro  of  matorial.4  in  ami  hy  employer. 

(0  IVhilmore  T.  Oamour,  12  M.  fe  W.  HIO.  8co  Kni>jhl  v.  Iturga;  .'VJ  L.  .1. 
Ch.  727;  Jiickton  v.  Sunrhrick,  W.  N.  1870,  p.  133.  See  tupni  M  to  Bucli 
coatract«  on  death  of  huiMcr. 

(m)  Bankniplcv  Act,  1M«.3,  «.  24,  and  «.  23. 

(»)    Wry/ht  V.  Fairfirld,  2  B.  fi  Ad.  727;  I'vrUr  v.  VurUij,  'J  Uing.  y3. 

\o)  D<dih<im  V.  Driik'-,  2  11.  L.  C.  67'J. 
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An  equitable  assignment  by  a  builder  of  future  contingent 
receipts  of  his  business  is  inoperative,  as  regards  receipts  accruing 
after  the  commencement  of  his  bankruptcy,  as  against  the  title  of 
the  trustee.  (^))  But  this  case  must  lie  distinguished  from  an 
assignment  of  money  which  the  bankrupt  has  already  earned. 
That  which  has  been  earned  is  in  the  nature  of  property  which 
can  be  validly  assigned  as  against  the  trustee  in  the  bankruptcy  of 
the  assignor,  though  it  does  not  become  payable  until  after  the 
commencement  of  the  bankruptcy ;  that  which  has  not  been 
earned  cannot  be  so  assigned. 

For  example,  a  person  entered  into  a  contract  to  erect  a  building, 
the  price  for  which  was  to  be  paid  in  certain  specified  instalments. 
At  a  time  when  a  large  part  of  the  work  had  been  done,  and  a 
part  of  the  price,  much  less  than  the  value  of  the  work  done,  had 
been  paid  to  the  builder,  he  wrote  a  letter  to  the  employers 
requesting  them  to  pay  to  M.  (a  creditor  of  the  builder)  £129 
'  out  of  the  instalment  due  to  me "  on  delivery  of  work.  The 
builder  afterwards  became  bankrupt,  and  the  trustee  in  the  bank- 
ruptcy completed  the  work,  and  as  the  instalment  had  already 
been  earned,  at  least  to  a  greater  extent  than  £129,  it  was  held 
that  the  assignee  was  entitled  as  against  the  trustee,  {q) 

Drew  V.  Josolync  (r)  is  a  somewhat  similar  case,  where  it  was 
held  that,  in  the  absence  of  anything  to  show  that  the  building 
owners  had  exercised  a  power  (which  the  contract  conferred  on 
them)  of  taking  the  work  out  of  the  contractors'  hands,  the  trustee 
must  be  taken  to  have  completed  the  work  under  the  original 
contract  as  trustee  of  the  contractors'  estate,  and  not  as  a  person 
employed  to  complete  the  work  in  substitution  for  the  contractors ; 
and  that  the  assignment  held  good  as  against  the  trustee. 


(2)  Clauses  in  Building  Contracts  providing  for 
b.vnkruptcy. 

Conditions,  however,  are  usually  inserted  in  building  contracts 
providing  that,  in  case  of  the  bankruptcy  of  the  builder,  or  of  an 
assignment  by  him  for  the  benefit  of  his  creditors,  it  should  be 

if)  Ex  parte  Nichols,  Be  Jones,  22  Ch.  D.  782.  As  to  a  charge  on  moneys 
payable  under  a  contract,  and  the  winding-up  of  the  contracting  company,  see 
Re  Asphalte  Wood  Pavement  Co.,  26  Ch.  D.  G24,  varied,  on  appeal,  W.  N.  1885, 
p.  35.     See  ante,  p.  130,  tt  seq. 

(q)  Ex  parte  Moss,  Re  Toward,  14  Q.  B.  D.  310,  distinguishing  Ex  parte 
Nichol/s,  supra,  and  Toot?i  v.  Eallett,  L.  E.  4  Oh.  242. 

if)  18  Q.  B.  D.  590.  Where  the  lessee,  after  assigning,  becomes  bankrupt,  the 
lease  is  not  determined  :  Smith  v.  Gronow,  [1891]  2  Q.  B.  D.  394. 


SECT.  III.]  IlANKRlTTl  Y   OF  DLMI.DINQ   I.ESSKK.  161 

lawful  for  the  eini)K)ycr  (generally  by  his  aniiitcct)  to  enter  ami 
take  possession  of  the  promises,  (s)  and  to  get  tho  work  ilono  by  other 
builders,  as  he  should  think  lit ;  and  also  that  tho  builder  and  his 
trustee  should,  uniler  these  circumstances,  forfeit  all  claim  to  further 
pa>'ment,  except  to  such  balance  (if  any)  as  might  remain  out  of 
the  contract  price,  after  tho  completion  of  tho  work  by  such  other 
buildent  or  workmen;  but  without  prejudice  to  any  remedy  wiiioli 
the  employer  might  have  against  tho  builder  for  breach  of  contract. 

Where  a  dej>osit  is  paid  on  entering  into  a  contract  for  the  pur-  Forfoituro 
chaso  of  real  estate  which  contains  no  forfeiture  clau.se,  and  the  °  *   "'*°"  ' 
purchaser  fails  to  complete,  tho  deposit  cannot  be  recovered.  {I) 

Tho  same  princiiilo  seems  to  apply  to  building  contracts  which  Forfeiture 
contain  a  forfeiture  clau.se.  If  a  man  makes  a  contract  under 
which  ho  hands  over  his  property  to  tho  person  with  whom  ho  is 
contracting  in  such  a  way  that  it  is  to  be  treated  as  security  for 
the  due  jK-rfonnance  of  the  contract,  and  then  he  himself  makes 
default  in  performing  the  contract,  it  is  not  possible  for  him  to 
say  that  he  is  entitled  to  recover  such  property  when  he  is  not 
able  to  show  that  he  has  performed  his  part  of  the  contract,  (w) 

(3)  Effect  of  Bankruptcy  on  Building  Lkase.s. 
Buililing  lea-scs  of  a  Ijankrupt  buiMcr  vest,  under  the  Bankruptcy 
Act,  1883,  (If)  in  the  trustee  on  his  appointment.  So,  also,  tho 
benefit  of  the  Itankrupt's  option  to  take  a  building  lease  passes 
to  his  trustee,  (x)  Although  the  trustee  has  not  taken  actual 
poeaession,  or  done  any  act  amounting  to  an  acceptance  of  tho 
lease,  if  ho  docs  not  exercise  his  right  of  disclaimer  ho  becomes 
personally  liable  for  the  rent  accruing  due  after  liLs  aj)pointment, 
and  for  any  bixjach  of  the  covenants  of  the  building  lease  since 
his  appointment,  but  he  has  a  right  to  bo  indemnified  out  of  tho 
assets,  (y)  The  liability  probably  only  extends  to  such  covenants 
as  nin  with  the  land.  (:) 

(f)  Seo  tlio  ProcodenU,  p.  370,  po$t,  and  sco  pott,  p.  17.1,  m  to  plant  and 
nutteruj!)  ii{>on  mirh  rc-cntrv.  Am  to  detention  of  tools,  8co  tlio  Scotcli  cose  ul 
Kfrr  V.  Dund^  (Jtu  Vo.  ^l^^(',n,  2.3  Ct,  of  Sem.  Cos.  (2iid  Mr.)  It.  243. 

(«)  A>  parte  Darrtll,  L.  It.  10  Cli.  612,  ubi  fupra. 

(u)  Per  Farwoll,  J.,  in  Hart  v.  I'orthgain  Harbour  Co.,  Ltd.  (1903),  1  Ch.  090, 
•t  pp.  61*5.  69i'). 

(w)  46  fc  47  Vict  c.  52. 

(z)  BiKkland  v.  VapiUon,  L.  R.  2  Ch.  C7. 

(y)  Tiltrrton  v.  ('■K,prr,  9  g.  |{.  D.  473.  Tru.stco  can  a«ign  to  a  panpor, 
•Ithoagh  tho  lca.sc  contain  a  covenant  not  to  as.sipi  without  leave  :  Dot  d.  Ouod- 
ieWe  T.  TJrwin,  3  .M.  fc  S.  353 ;  Ihpkinton  v.  Lovering,  1 1  Q.  IJ.  I).  Ot ; 
Ontlow  V.  Corrif,  2  Mad.l.  3.30. 

(t)  WUton  V.  Wallani,  5  Kx.  D.  155;  Ex  parte  Drtuler,  Re  Solomon,  9  Cli. 
D.  252.    Sco  post,  Chnp.  X  .\  I. 

E.B.C.  U 
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It  is  not  uncommon  in  building  leases  to  limit  the  term  so  that 
it  ceases  on  the  bankruptcy  of  the  builder,  (a)  But  the  effect  of 
clauses  of  cesser  or  forfeitui'e  on  bankruptcy  must  now  be  con- 
sidered in  connection  with  the  provisions  of  sect.  14  of  the  Convey- 
ancing Act,  1881,  and  sect.  2,  sub-sect.  (2),  of  the  Conveyancing 
Act,  1882. 

By  the  last-mentioned  sub-section  :  "  Sub-sect.  (6)  of  sect.  14 
of  the  Conveyancing  and  Law  of  Property  Act,  1881,  is  to  apply 
to  a  condition  for  forfeiture  on  bankruptcy  of  the  lessee,  or  on 
taking  in  execution  of  the  lessee's  interest  only  after  the  expira- 
tion of  one  year  from  the  date  of  the  bankruptcy,  or  taking  in 
execution,  and  provided  the  lessee's  interest  be  not  sold  within 
such  one  year,  but  in  case  the  lessee's  interest  be  sold  within  such 
one  year,  sub-sect.  (6)  shall  cease  to  be  applicable  thereto." 

By  sub-sect.  (3),  sub-sect.  (2)  of  this  section  is  not  to  apply  to 
certain  specified  classes  of  leases,  which  do  not,  however,  appear  to 
include  building  leases. 

Sect.  14,  sub-sect.  (6),  of  the  Act  of  1881  is  as  follows : — 

"This  section  does  not  extend  (1)  to  a  covenant  or  con- 
dition against  the  assigning,   parting   with  the  possession,  or 
disposing  of  the  land  leased ;  or  to  a  condition  for  forfeiture 
on  the  bankruptcy  of  the  lessee,  or  on  the  taking  in  execution 
of  the  lessee's  interest." 
By  sect.  14,  sub-sect.  (5) :  "  For  the  purposes  of  this  section  a 
lease  limited  to  continue  as  long  only  as  the  lessee  abstains 
from  committing  a  breach  of  covenant  shall  be  and  take  effect 
as  a  lease  to  continue  for  any  longer  term  for  which  it  could 
subsist,  but  determinable  by  a  proviso  for  re-entry  on  such  a 
breach." 
Sect.  14  of  the  Act  of  1881  (which  as  a  whole  is  expressed  in 
terms  singularly  inappropriate  to  forfeiture  or  cesser  upon  bank- 
ruptcy) imposed  certain   restrictions   upon,  and   granted   certain 
relief  against  forfeiture  of  leases.      It  is  submitted  that  the  net 
result  of  this  remarkably  clumsy  legislation,  so  far  as  concerns  the 
banki'uptcy  of  the  lessee,   is,  that  whether  the  lease  contains  a 
clause  of  forfeiture,  or  a  condition  of  re-entry  upon  bankruptcy,  or 
the  term  is  limited  to  continue  only  until  bankruptcy  and  then  to 
cease,  in  any  such  case  the  trustee  in  bankruptcy  is  given  one 
year  in  which  to  sell  the  lease  if  he  can,  and  that  if  he  can  succeed 

(a)  Doe  V.  Carter,  8  T.  R.  57  ;  Doe  v.  Ularhe,  8  East,  185.  But  sec  Doe  v.  d. 
Lluyd  V.  Fowell,  5  B.  &  C.  308.  For  a  precedent  of  such  a  clause,  in  an 
agreement  for  a  lease,  see  post,  p.  410. 
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within  that  period  in  finding  a  purchaser  therefor,  the  forfeiture 
can  Iw  relieved  against,  but  not  other\vise. 


(4)  DlSCL-VIMEU  OK  OXEnOUS   COXTUACTS  OK  LEASES. 

In  the  evunt  of  the  kmkruptcy  of  the  huihier,  the  trustee  may  Uuoxoeuic<l 
disclaim  an  unexccuteil  contract,  if  he  thinks  it  would  not  be  contract, 
boneficiiil  to  tlie  estate ;  he  may  do  so  in  express  terms,  and  the 
employer  would  then  bo  dLscharged.  (6) 

If  a  building  contract  or  building  lease  bo  found  not  to  be  Contracts 
liencficial  to  the  estate,  the  trustee  can  disclaim,  under  sect.  55  of ''""'***^* 
the  15ankruptcy  Act,  1883,  (c)  which  enacts  that  where  any  jvart  of 
the  property  of  the  bankrupt  consists  of  land  of  any  tenure 
bnnlenixl  with  onerous  covenant.^,  or  nf  unprofit-ablc  cuntracls,  the 
trustee,  notwitlustamling  that  lie  has  endeavoured  to  sell,  or  has 
taken  possession  of,  tlie  prf)perty,  or  exercised  any  act  of  ownership 
in  relation  tliento,  but  subject  to  the  provisions  of  tiiat  section, 
may,  by  writing  signed  by  him,  at  any  time  within  twelve  mouths 
after  the  first  npiKiintmcnt  of  a  trustee,  disclaim  the  projxrly.  ((/) 
I'pjvidwl  tliat,  wliere  any  such  projKTty  slwill  not  have  come  to 
the  knowledge  of  the  trustee  within  one  month  after  such  appoint- 
ment, ho  may  disclaim  such  property  at  any  timo  within  twelve 
months  after  he  first  became  aware  thereof. 

Tlie  bankrupt's  interest  in  an  agreement  for  a  lease  is  in  the  AgrDcmcnt 
nature  of  land  bunlenetl   with   onerous  covenants,  and  can  be '°' '  '"***" 
disclaimi^l  under  this  section.  (')      But  ap])arently  not   without 
leave  of  the  Court.     It  was  held,  under  tiic  Act  of  18G0,  tiiat 
freehold  property,  if  bunlencd  with  onerous  covenants,  might  be 
disclaimed,  the  legal  estate  reverting  apjuirently  to  the  Crown.  (/) 

Hut  the  trustee  is  not  entitled  to  disclaim  property  in  pursuance  Time  for 
of  the  above  section  in  any  case  where  an  apidication  in  writing  ^'«'»"""'- 
has  l)cen  ma<lo  to  tlic  trustee  by  any  jicrson  interested  in  tlio 
property,  re'iuiring  him  to  decidu  whether  he  will  disclaim  or  not, 
and  the  trustee  baa  for  a  jKiriod  of  twenty- eight  days  after  the  re- 
ceipt of  the  api>lication,  or  such  extended  periwlas  may  be  allowed 
by  the   Court,  decHiiwl  or  m-glectcd  to  give  notice  whether  he 

(6)  Oibttn  V.  f'nmthm,  nipra  ;  Ijatcrfnoc  v.  Knotcles,  5  Illng.  N.  C".  .199. 
Sm  Morgan  v.  Itaiii,  L.  It.  10  C.  1*.  I.'. ;  Fz  jxirU  r'Mmen,  L.  It.  8  Cli.  289. 

(c)  4C  &  47  Vict  c.  tii.  a»  «mfnae.l  by  llio  ll.\iikriiplcjr  Act,  1890,  i.  13. 

(«0  See  Wilton  v.  Wallani,  L.  K.  5  Ex.  D.  155,  u  to  tho  Dccoasary  «ignaUiro 
to  Um  dkcUiiDcr. 

(«)  A  Maughan,  Kr  j.trU  Moukhotuc,  14  Q.  P.  P.  9jC. 
.    (/)  R*  Menrr  and  .Vy</re,  14  Cli.  U.  2h7. 

M   2 
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disclaims  the  property  or  not.  And,  in  the  case  of  a  contract,  if 
the  trustee,  after  such  application,  does  not  within  the  said  period, 
or  extended  period,  disclaim  the  contract,  he  is  deemed  to  have 
adopted  it.  (g)  A  trustee  cannot  disclaim  a  contract  to  sell  lease- 
holds unless  he  disclaims  the  lease  itself ;  (h)  and  where  a  trustee 
purported  to  disclaim  such  a  contract,  without  disclaiming  the 
lease,  the  disclaimer  was  held  a  nullity,  and  specific  performance 
was  ordered,  (t) 

It  should,  however,  be  observed  that  the  Court  may,  on  the 
application  of  any  person  who  is,  as  against  the  trustee,  entitled 
to  the  benefit,  or  subject  to  the  burden,  of  a  contract  made  with 
the  bankrupt,  make  an  order,  rescinding  the  contract  on  such 
terms  as  to  payment,  by  or  to  either  party,  of  damages  for  the 
non-performance  of  the  contract,  or  otherwise,  as  to  the  Court  may 
seem  equitable,  and  any  damages  payable  under  the  order  to  any 
such  person  may  be  proved  by  him  as  a  debt  under  the  bank- 
ruptcy, (k) 

A  trustee  is  not  entitled  to  disclaim  a  lease  without  the  leave 
of  the  Court,  except  as  follows — viz. :  Leave  to  disclaim  is  not 
necessary 

(1)  where  the  bankrupt  has  not  sub-let  the  demised  premises, 
or  any  part  thereof,  or  created  a  mortgage  or  charge  thereon,  and 
(«)  The  rent  reserved  and  the  real  value  of  the  property 
leased  as  ascertained  by  the  property  tax  assessment  are  less 
than  £20  per  annum,  or 

(b)  The  estate  is  administered  under  sect.  121  of  the  Act  of 
1883  (small  bankruptcies),  or 

(c)  The  trustee  serves  the  lessor  with  notice  of  intention 
to  disclaim,  and  the  lessor  does  not,  within  seven  days  after 
the  receipt  of  such  notice,  give  notice  to  the  trustee  requiring 
the  matter  to  be  brought  before  the  Court ; 

(2)  Where  the  bankrupt  has  sub-let  the  demised  premises,  or 
created  a  mortgage  or  charge  upon  the  lease,  and  the  trustee  serves 
the  lessor,  and  the  sub-lessee,  or  the  mortgagees  with  notice  of  his 
intention  to  disclaim,  and  neither  lessor,  nor  sub-lessee,  nor  the 
mortgagees,  nor  any  of  them,  within  fourteen  days  after  receipt 


(p)  40  &  47  Vict.  c.  52,  s.  55  (4).  As  to  extension  of  time,  see  Ux  parte 
Levering,  Be  Jones,  L.  B.  9  Ch.  586;  Ex  parte  Harris,  Re  Bichardsnn ,  10  Cb. 
D.  013 ;  Banner  v.  Johnston,  L.  R.  5  H.  L.  157.  As  to  proof  of  delivery  of 
application,  see  Beed  v.  Harvey,  5Q.  B.  D.  184. 

(/,)  hi  re  Bastahle  (1901),  2  K.  B.  518. 

(0  Bearce  v.  BastalleS  Trustees  (1901),  2  Ch.  122. 

{ic)  40  &  47  Vict.  c.  52,  s.  55  (5).     Be  Sneezum,  Ex  parte  Davis,  3  C.  D.  403, 
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of  such  notice  re<[uire  or  nH[uired  thu  niattor  to  be  brought  l>ofore 
the  Court.  (0 

But  in  cases  of  disclaimer  without  leave,  the  Court  has  no  DitriAimcr 
power  to  grant  compensation  to  the  landlord,  (m)  The  Court  may,  J»''|>°ui 
before  or  on  pranting  leave  to  disclaim,  rcfjuire  such  notices  to  be 
given  to  jjcrsons  interested,  and  impose  such  terms  as  a  condition 
of  granting  leave,  and  make  such  orders  witli  respect  to  fi.xtures, 
tenant's  improvements,  and  other  matters  arising  out  of  the 
tenancy  as  the  Court  thinks  just.(/i)  If  the  lessor  wishes  to  have 
terms  imposed  on  the  trustee,  he  should  apjdy,  when  the  order  is 
made,  for  a  stay  of  proceedings  thereunder.  («)  When  the  lessor 
has  been  kept  out  of  possession  of  the  jiroin-'rly,  and  the  trustee's 
occupation  has  cither  in  fact  produce<.l  a  benefit,  or  was  contem- 
plated as  likely  to  produce  a  benefit  to  the  banknipt's  estate, 
Uio  Court  will  order  comiiensation  to  bo  paid  to  him.  (j>) 


(5)  Operation  of  Disclalmer. 

The  disclainier  operates  to  detennine,  as  from  the  date  of  the 
disclaimer,  the  rights,  interests,  and  liabilities  of  the  bankrupt  and 
his  projicrty  in  or  in  respect  of  the  proi)erty  disclaimed,  and  also 
discharges  the  trustee  from  all  personal  liability  in  respect  of  the 
proiMJrty  disclaimed,  as  from  tlio  date  when  the  jiroijerty  vested  in 
him,  but  does  not,  except  so  far  as  is  necessary  for  the  purpose  of 
releasing  the  Iwiukruiit  and  his  jiruperty  and  the  trustee  from 
liability,  affect  the  riglits  or  liabilities  of  any  other  jiorson.  (q  ) 

"  The  intention  of  the  legislature  in  coses  of  disclaimer  by  a  Object  of 
trustee  in  bankruptcy  clearly  appears  to  have  been,  while  they  ^'^'*''°"=f' 
were  providing  for  tlie  relief  of  the  trustee  from  liability  in  resi)ect 
of  onerous  obligations  of  the  bankrupt,  including  the  obligations 
arising  under  a  lease,  to  do  so  with  as  little  disturbance  as  might 

(I)  IteiikruptcyHulcs  of  1880,1890,  etc.,  rule  320,  Sco  Baldwin't  Bankruniai 
(9lh  c<L).  I"  ■"■•■*   •<'"<. 

(m)  Jlr  KxpnrU  '/<rf<iu,  U  Q.  D.  D.  9C0.     15ul  the  l.nti.Uord  may 

be  a  pere<  '  ,  .-ind  a.H  nich,  entitled  to  compensation.     See  p.  1  fift,  ^>o»<, 

(«)  46  ife  47  Vict.  c.  M,  ».  55  ^3).  Sec  Ex  varte  lAnihunj,  Itt  Turner,  17 
Ch.  I'.  .'.T.'.  .\5  to  landlord'*  |K)wer  to  pot  an  end  to  poasesxion  at  any  time  by 
giTii  .05  1 4). 

(••  .  >r,  He  Ifatrtt,  19  Cli.  D.  122.    A«  to  appeal  frora  discretion, 

•ce  liiiikruj.tcy  nilo  129;  Kx  parte  Katt  and  W'ett  India  Dork  Co.,  Jte 
Clarice,  17  Ch.  D.  759;  t'x  parte  Kdnxondt,  He  Tipping,  48  L.  T.  77;  Ex  parte 
Arnal,  He  Wilton,  24  Cli.  I>.  20. 

(i>)  Ex  jarte  Arnal,  He  Wilton,  24  C\t.  D.  26 ;  £j:  parte  Jzard,  lie  Butltdl, 
23  Ch.  1).  115;  ExjHirte  hhertcood,  He  Knight,  22  Ch.  D.  384. 

(9)  46  tc  47  Vict.  c.  52,  s.  55  ^2,. 
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be  of  the  rights  aud  liabilities  of  third  persons  by  reason  of  the 
disclaimer."  (;•) 

It  has  been  held  that,  in  the  case  of  a  lease,  the  liability  of  the 
lessee  for  rent  is  determined  as  from  the  date  of  the  disclaimer,  so 
that  one  who  had  guaranteed  the  payment  by  a  lessee  of  rent 
which  might  from  time  to  time  be  in  arrears  for  twenty-one  days 
was  held  discharged  by  a  disclaimer  of  the  lease,  (s) 

A  legal  mortgage  of  the  building  lease,  or  a  charge  by  way  of 
equitable  mortgage,  subject  to  the  mortgagee  being  excluded  under 
the  provisions  of  sect.  55  of  the  Bankruptcy  Act,  1883,  if  the  mort- 
gagee decline  to  take  a  vesting  order,  will  not  be  affected  if  the 
trustee  disclaims,  (f)  Nor  is  a  sub-lease  by  a  bankrupt  builder, 
who  is  lessee,  destroyed  by  a  disclaimer  of  his  trustee ;  but  this, 
too,  is  subject  to  the  provisions  of  sect.  55.  Although  there  may 
be  no  direct  liability  by  the  sub-lessee  on  the  covenants  of  the 
original  building  lease,  yet  the  lessor  can  indirectly  enforce  com- 
pliance with  those  covenants  through  the  power  to  distrain,  or  to 
re-enter  for  breaches  of  covenants  in  that  lease,  (it) 

The  Court  may,  on  application  by  any  person  either  claiming 
any  interest  in  any  disclaimed  property,  or  under  any  liability, 
not  discharged  by  the  Act,  in  respect  of  any  disclaimed  property, 
and  on  hearing  such  persons  as  it  thinks  fit,  make  an  order  for 
the  vesting  of  the  property  in  or  delivery  thereof  to  any  person 
entitled  thereto,  or  to  whom  it  may  seem  just  that  the  same  should 
be  delivered  by  way  of  compensation  for  such  liability  as  afore- 
said, or  a  trustee  for  him,  and  on  such  terms  as  the  Court  thinks 
just;  and  on  any  such  vesting  order  being  made,  the  property 
comprised  therein  is  to  vest  accordingly  in  the  person  therein 
named  in  that  behalf  without  any  conveyance  or  assignment  for 
the  purpose. 
Vesting  order  But  where  the  property  disclaimed  is  of  a  leasehold  nature,  the 
on  terms.  Court  is  not  to  make  a  vesting  order  in  favour  of  any  person 
claiming  under  the  bankrupt,  whether  as  under-lessee  or  as  mort- 
gagee by  demise,  except  upon  the  terms  of  making  such  person 
subject  to  the  same  liabilities  and  obligations  as  the  bankrupt  was 

(r)  Per  Vauglian  Williams,  L..J.,  in  7»  re  Career  £/&,  Exjiarle  Savill  (1905), 
1  K.  B.  735,  at  p.  742. 

(s)  Stacey  v.  mil  (1901),  1  Q.  C.  CCO. 

(0  Ex  parte  Buxtov,  He  Midler,  15  Cli.  D.  289  ;  Ex  pmie  Walton,  Be  Levy, 
17  Ch.  D.  74C,  at  p.  753  ;  Doe  v.  I'yl^e,  5  M.  &  S.  14G.  As  to  vesting  the  legal 
estate,  see  infra. 

(m)  See  Ex  parte  Walton,  Be  Levy,  17  Cli.  D.  746 ;  Smalley  v.  Hardinge,  7 
Q.  B.  D.  524.  Where  tlie  bankrupt  is  assignee,  see  IMl  v.  Eaat  and  West  India 
Boch  Co.,  9  App.  Cas.  448 ;  Harding  v.  Preece,  9  Q.  B.  D.  281. 


Court  can 
make  a 
vesting 
order  where 
necessary. 
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sulijcct  to  umlcr  iho  lease  in  rcsjioct  of  the  proj^rty  at  tlic  date 
when  the  bankniptcy  petition  was  filed.  And  any  mortgagee  or 
under-lesseo  declining  to  accept  a  vesting  onler  uiwn  such  torm.'j 
will  1h3  excludixl  from  all  interest  in  and  security  uiwn  the  pro- 
perty, and  if  there  bo  no  person  claiming  under  the  bankrupt  who 
ia  willing  to  accept  an  order  upf>n  such  tenns,  the  Court  has  power 
to  vest  the  l>anknipt's  estate  and  interest  in  the  property  in  any 
person  liable,  either  personally  or  in  a  representative  character, 
and  cither  alone  or  jointly  with  the  bankrupt  to  perform  the 
lessee's  covenants  in  such  lease,  freed  and  di.scharged  from  all 
estates,  incumbrances,  and  interests  created  therein  by  the  bank- 
rupt, (tr) 

But,  by  sect.  13  of  the  Bankruptcy  Act,  1890,  the  Court  may,  Liability  of 
if  it  thinks  fit,  modify  the  tonus  of  sub-sect.  G  of  sect.  55  of  the  S"h^p^ 
Act  of  1883,  so  as  to  make  the  person  in  whose  favour  the  vesting  pcrty  vested, 
order  may  be   made,  subject   only  to   the   same   liabilities   and 
obligations  as  if  the  lease  hod  been  assigned  to  him  at  the  date 
when  the  bankruptcy  jictition  was   filed  ;   and  (if  the  case  so 
requires)  as  if  the  lease  had  included  only  the  pro{>erty  comprised 
in  the  vesting  order. 

The  liso  of  the  power  given  by  this  section  will  prevent  the 
difficulty  arising,  which  wa.s  adverted  to  in  lie  Finh-;/,  Ex  parte 
Clothicorkers'  Cumpany,  {x)  whether  a  mortgagee  taking  a  vesting 
order  simply  under  sub-sect.  6  would  become  liable  to  the  same 
extent  as  if  he  had  been  the  original  lessee  instead  of  the  bankrupt, 
or  only  as  if  he  were  assignee  of  the  original  lease. 

Where  leaseholds  are  disclaimed  which  are  mortgaged  by  sub-  Disclaimer  of 
demise,  the  landlord  may  have  a  vesting  order,  vesting  the  property  g^g^d  by 
in  the  sub-lessee,  and,  if  the  sub-les-see  decline  to  accept  such  an  sub^iemise. 
order,  he  will  be  excluded  from  all  interest  in  the  property  and 
the  landlonl  may  have  an  onler  for  possession,  (y)     This  power 
may  bo  cxcrci.sed  although  there  Ls  a  lessee  who  still  remains 
liable  to  the  lessor  upon  the  covenants  in  the  lease,  (z) 

A  mortgagee  who  docs  not  api)ear  on  the  application  for  leave 

w)  46  &  47  Vict  c.  52,  «.  55  (6).    Sco  Jte  iltrcer  and  Moore,  14  Ch.  D. 

(i)  21  Q.  D.  P.  4:.1,  followed  in  lie  Ital:er,  Ex  parte  Luplon  (1001),  2  K.  R 

«.  Sco  also  Slaeey  v.  //.//  (1901),  1  K.  H.  ♦".•»;  /n  re  Carler  and  Elli$,  Ex 
parte   ikiHU    UhC,  ,  1   K.  I».  "S.-i ;  /n  r  ,  C,\  L.  J.  Q.  W.  783. 

r  rom  these  cases  mav  be  gathered  the  t  .  which  the  discretion  of 

the  Court  will  bo  Ruiiled. 

(y)  lie  Cork,  Ex  parte  ShUxm,  20  Q.  D.  D.  342,  followed  in  lie  Baker,  $vpra  ; 
Be  Finlry,  Bupra. 

it)  /ii  re  Laktr,  ubi  mpra,  per  CoUin»,  L  J.  (1901),  2  K.  B.  628,  at  p.  C36. 
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to  disclaim  will  be  excluded  from  all  interest  in  and  security  on 
the  property,  unless  he  elect  to  take  a  vesting  order.  («) 

Any  person  injured  by  the  operation  of  a  disclaimer  wiU  be 
deemed  to  be  a  creditor  of  the  bankrupt  to  the  extent  of  the 
injury,  and  may  accordingly  prove  the  same  as  a  debt  under  the 
bankruptcy,  (b) 

For  example,  if  the  property  disclaimed  were  an  unproiitable 
building  contract,  the  measure  of  damages  would  be  the  difference 
between  the  sum  for  which  the  bankrupt  builder  had  undertaken 
to  do  the  work,  and  the  sum  for  which  some  one  else  could  be 
procured  to  undertake  to  do  it.  And,  in  addition,  if  it  were  a 
lease,  the  measure  would  be  the  difference  between  the  rent  which 
the  bankrupt  actually  paid,  and  the  rent  which  could  then  be 
obtained  for  the  same  property,  (c) 


(6)  Builder's  Bankruptcy  A^•D  Eights  of  Sub-contractors. 

Where  a  builder  is  at  liberty,  in  accordance  with  the  terms  of 
his  contract,  to  employ  sub-contractors  to  execute  portions  of  the 
work,  the  bankruptcy  of  the  builder  may  have  very  important 
consequences  as  affecting  the  rights  and  liabilities  of  the  sub- 
contractors. 

A  recent  case  (d)  illustrates  the  advantage  and  importance 
to  sub-contractors  of  the  insertion  in  the  original  building  con- 
tract of  a  special  clause  for  their  protection.  In  that  case  a 
district  council  entered  into  a  contract  with  a  contractor  for  the 
construction  of  certain  sewage  works.  The  contract  provided  that 
certain  machinery  for  the  works  was  to  be  supplied  to  the  con- 
tractor by  certain  specified  firms,  and  (by  sect.  54)  that :  "  If  the 
engineer  shall  liave  reasonable  cause  to  believe  that  the  con- 
tractor is  unduly  delaying  proper  payment  to  the  firms  supplying 
the  machinery  he  shall  have  power,  if  he  thinks  fit,  to  order  direct 
payment  to  them."  Upon  these  terms  the  contractor  commenced 
the  work.  On  October  12,  1904,  he  was  adjudicated  bankrupt, 
and  the  work  was  eventually  completed  by  his  trustee  in  bank- 
ruptcy on  October  24.     At  the  date  of  the  receiving  order  there 

(a)  He  Parker,  Ex  parte  Turqiiand,  14  Q.  B.  D.  405. 
{b)  46  &  47  Vict.  c.  52,  s.  55  (7). 

(c)  See  Ex  parte  Llynvi  Coal,  etc.,  Co.,  Be  Hide,  L.  R.  7  Ch.  28;  Ex  parte 
Blake,  Be  McEwan,  11  Ch.  D.  572.  As  to  forfeiture  of  deposit  by  trustee  who 
disclaims,  see  Ex  parte  Barrel!,  33  L.  T.  115.  As  to  proof  by  an  under-lessee, 
see  Ex  parte  Walton,  Be  Levy,  17  C.  D.  74G. 

(d)  In  re  Wilkinwn,  Ex  parte  Fowler  (1905),  2  K.  B.  713. 
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vna  a  sum  of  £83G  8s,  9il.  duo  to  tlio  inachincry  fii-ms.  Up  to  tho 
date  of  tho  bankruptcy  tho  eiigineor  had  not  exercised  his  jwwers 
under  sect.  54;  hut  in  February  and  April,  1905,  after  stating  tliat 
bo  had  reasonablo  cause  to  believe  that  tho  contractors  were 
unduly  delaying  i>aynR'nt,  he  directed  jwyment  to  these  firms  of 
the  above  mentioned  sum,  such  i)ayment  to  l>e  made  direct  by  the 
dlBtrict  council.  It  was  held  that  payment  had  been  unduly 
delayed  within  the  meaning  of  the  clause,  and  that,  notwith- 
standing the  bankruptcy,  the  engineer  had  power  to  direct  the 
payments  to  be  mado  to  tho  machinery  firms  direct.  Dealing 
with  clause  54,  Bigham,  J.,  said:(()  "I  think  it  means  that,  if 
the  j)ersous  supplying  machinery  to  tho  contractor  for  the  puri>oso 
of  tlio  contract  are  not  promptly  and  proi)erly  paid  by  him,  they 
can  aj)ply-  to  the  engineer,  and  then  it  shall  be  competent  for  tho 
engineer  to  intervene,  and,  by  a  proper  certificate  given  in  that 
l>e)talf,  to  re<iuiro  the  council  to  pay  to  tho  machinery  firms  tho 
amount  of  their  accounts  directly — that  is  to  say,  not  through  the 
hamls  of  the  contractor  at  all,  but  the  money  is  to  bo  p;iid  directly 
by  tUo  council  to  the  machinery  firips."  (//) 

SECT.  IV.-DANKRUITCY  OF  EMPLOYER. 

The  principles  alwve  mentioned  will  be  ec^ually  applicable  to 
tho  case  of  tho  employer's  bankruptcy.  And  if  it  is  stipulated 
that,  in  case  of  a  breach  of  the  contract  to  build,  a  sum  of  money 
shall  1)0  i>aid  by  way  of  jicnalty  to  tho  employer ;  and  a  breach 
takes  place  l)eforc  hi.s  bankruptcy,  tho  right  of  action  for  tho 
penalty  will  jiass  to  the  trustee.  (/) 

In  largo  contracts  provision  is  also  in  some  ca.scs  made  for  the 
employer's  failur\»,  the  agreement  .stipulating  that,  in  such  an 
event,  the  contractor  is  to  be  at  liberty  to  suspend  the  works,  and 
is  not  to  be  liound  to  proceed  further  with  the  contract,  (j) 

(e)  At  p.  720  in  the  I>.  R. 

{/)    Hakhnm  v.  />r.iXr.  2  U.  L.  C.  579. 

0/)  Sec  F.  VIIL,  CI.  Z\,pott,  p.  390. 
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SECT.  I.— PRELIMINARY. 

Property  in         The  preceding  chapter  on  the  bankruptcy  of  the  builder  leads  us 

o°buiTdhig"'^°  to  tlie  consideration  of  the  present  subject.    The  question  whether 

materials.       conditions    in    building    contracts   relating   to   the   property   in 

materials,  etc.,  which  may  bo  brought  on  the  ground  during  the 

progress  of  the  building,  or  providing  for  their  forfeiture  in  certain 

events,  can  be  upheld  as  against  the  trustee,  vhcn  the  builder  has 

become  bankrupt,  depends  principally  on  the  original  intention  of 

the  parties,  to  be  collected  from  the  terms  of  the  agreement. 


Whether 
conditions 
operate  as 
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a  licence 
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possession. 


SECT.  II.— CLAUSES  PROVIDING  FOR  THE  TRANSFER  OP 
PROPERTY  IN  BUILDING  MATERIALS. 

It  may  be  said,  as  a  general  rule,  that  if,  by  its  terms,  it  appears 
that  the  contract  is  intended  actually  to  transfer  specific  materials 
immediately  they  are  brought  upon  the  building  ground,  and  the 
effect  of  the  contract  is  to  give  the  employer,  from  the  very  time 
when  the  contract  was  entered  into,  an  interest  in  the  building 
materials,  then,  if  for  valuable  consideration,  it  is,  subject  to  the 
reputed  o\vnership   clause,  (a)   good  as   agatust   the    trustee   or 

(a)  4G  &  47  Vict.  c.  52,  s.  44.  A  builder  was  a  trader  within  the  definition 
of  the  Bankruptcy  Act,  1869.  The  present  Act,  it  is  to  be  regretted,  contains 
no  definition  of  a  ''  trade  or  business."     Ex  parte  Keivitt,  16  C.  D.  522. 
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jiul},'ment  cretlitor.  (h)  In  order  that  a  mcro  contract  may  amount 
to  an  assi^^uncnt,  it  must  jmriKJrt  to  confer  an  interest  in  the 
future  clialtcls  ininutliatoly,  by  its  own  force,  and  without  tho 
necessity  of  any  further  act  on  the  part  of  tho  assigneo  upon  tho 
futuro  chattels  coming  into  existence;  and,  therefore,  an  assifin- 
ment  i>f  existing  chattels  c«uj>le<l  with  words  whicli  amount  to  a 
mere  licence  to  seize  after  acquired  proj»erty,  will  not  be  construed 
as  an  assignment  of  the  latter;  («•)  though,  if  possession  is  actually 
taken  of  tho  projierly  when  it  comes  into  existence,  a  legal  interest 
is  acquiretl.  (d) 

If  there  is  a  mere  licence  to  seize,  and  no  interest  in,  tho  build-  Mere  licence 
ing  materials,  the  licence  cannot  1x5  exercised  to  the  prejudice  of 
any  person  who  has  acquired  an  interest  in  the  materials  in  tho 
interval  before  seizure,  (r) 

It  is  imi>ortant,  therefom,  for  the  protection  of  the  landowner,  ImporUnco 
that  the  building  contract  should  contain  a  clause  to  the  effect  °  "  "^  '"*"' 
tlmt  all  building  materials  brought  u)>on  the  ground  shall  imme- 
diately l>ecome  his  projit'rty.  (/)  Under  such  a  clause  tho  interest 
obtained  by  the  landlord  is  a  legal  interest,  not  an  equitable  one, 
and  consefjuently  not  within  the  Bills  of  Sale  Acts  as  lx?ing  "  a 
right  in  equity  to  any  chattels  under  an  agreement."  Down  to 
tho  time  when  the  building  materials  arc  brought  upon  tho  land- 
lord's premi.ses  there  is  no  contract  relating  to  any  sitccific  goods 
at  all,  and  the  moment  the  goods  are  brought  on  the  premi.scs  tho 
projKirty  in  them  passes  in  laic,  (j) 

Such  clauses  arc  put  in  for  the  purpose,  not  merely  of  enabling  Gonciai 
the  contract  to  be  jicrfonned,  but  also  as  a  duo  secunty  for  its  '['^''y^g'  ^^'^^ 
pcrfonnance.     They  are  not  mere  machinery  to  enaldo  tho  build- 
ing owners,  cither  themselves  or  by  another  contractor,  to  complete 
the  i)crfi'rmance  of  the  contract,  but  they  arc  aLso  a  security  for 

V.  Ly<m$,  \r,  g.  n.  n.  2«0;  Halla$  V.  I}Mnir,ti,  1.1  Q.  B.  D.  288; 
bii'  r  V.  luuirs,  I'J  Cli.  D.  34'-,  aa  to  cbattcU  ocquirud  a/ler  Jiscliargc. 

(r;   /;•.;,'  v.   Whilm.rr,  XI  L.  J.  Cll.  63. 
(<f)  Mvrt  it  V.  D'UJJ^l-nipo,  [ISW]  2  Cli.  352 ;  Ex  parte  Jlubbard,  17  Q.  U.  D. 

(f)  The  distinction  l>otwc<>n  •  mcro  licence  to  take  pomcsnon  and  t)ic  crcntinn 
of  an  intercut  will  !«  found  well  ilefineil  in  the  ca*tii  of  IMmtfil  v.  Marihalt,  33 
U  J.  Cll.  11»3;  Varr  v.  AllatI,  27  L.  J.  Ex.  385.  J'er  Uiui  \Ve,-.tl.nrv,  t'.,  in 
Berrt  r.  Whitmorr,  33  L.  J.  Ch.  63.  And  fcc  Ilar.  Mar.  It.  14.  *  "Licet 
dinpoaitio  dc  intcresAc  futuro  nil  ntili.'<,  tamen  ixitest  fieri  dcclaratio  priccedcns, 
qna  aortiatur  cfTvctum,  intcnienicntc  novo  ocl>i. ' 

(/)  See  Btrvtt  T.  Barlow.  12  Q.  I«.  I>.  4.'W,  lupra.  An  to  rit;lit  of  lien  and 
power  of  mIo  l>eing  lo»t  \>y  a  suMitutcd  contract,  see  JIunt  v.  iiouth-Failrrn 
Bf.  Co .  45  L.  J.  C.  r.  87.     Sec  a»tr,  p.  140. 

(y)  Itnva  T.  Barlow,  12  Q.  B.  U.  436;  Blaie  v,  /tan/,  16  W.  R.  108. 
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the  building  owners  that  the  work  shall  be  performed ;  and  the 

building  owners  are  entitled  to  avail  themselves  of  that  security  if, 

by  the  default  of  the  contractor,  the  work  is  not  performed  at 

all.  (h) 

Slaterials  Whether  the  nature  of  the  interest  of  the  landlord  is  also  legal 

attached  to     -^yjiere  the  clause  merely  provides  that  the  materials  brought  on 

the  premises.  .  .  , 

the   land  shall   be  considered  as   immediately  attached   to   and 

belonging  to  the  premises,  does  not  appear  to  have  been  decided. 
The  question  arose  in  Broivii  v.  Bateman,  (i)  but  the  Court 
abstained  from  giving  a  decision,  it  being  sufficient  for  that  case 
to  decide  that  there  was,  at  all  events,  an  equitable  interest.  It 
is  submitted  that  the  interest  of  the  landlord  under  this  clause  also 
is  legal,  and  not  equitable  and  not  within  the  Bills  of  Sale  Acts. 

The  case  of  Bccstoii  v.  Marriott  (k)  may,  at  first,  appear  to  be 
somewhat  in  conflict  with  Brown  v.  Bateman,  but,  bearing  in  mind 
the  fact  that,  in  the  construction  of  conditions  of  this  description, 
the  Court  always  looks  at  the  terms  of  each  particular  agreement 
to  find  the  intention  of  the  parties,  the  reason  for  the  decision 
seems  sufficiently  clear.  In  this  case  the  contract  not  only  pro- 
vided that  the  materials  brought  upon  the  ground  should  imme- 
diately become  the  absolute  property  of  the  employer,  and  that  the 
contractor  should  have  no  property  in  them,  except  the  right  of 
using  them  on  the  land  for  the  purpose  of  the  works ;  but  also 
that,  if  he  should  duly  complete  his  contract,  the  employer  would 
give  to  the  contractor,  as  part  of  his  payment,  the  unconsumed 
materials ;  and  that,  if  the  employer  should  use  the  materials, 
instead  of  the  contractor,  he  should  compensate  the  latter  in  respect 
of  them.  It  was  held  that  the  materials  were  not,  by  the  terms 
of  this  contract,  so  absolutely  the  property  of  the  employer  as  to 
be  seizable  by  the  sheriff  under  an  execution  upon  a  judgment 
against  the  employer. 

SECT,  in.— FORFEITURE  OF  MATERIALS  ON  BANKRUPTCY. 

Stipulation  A  simple  stipulation  providing  that,  if  a  luiildcr  become  bank- 
providing  ^.^,Jt  certain  plant  and  materials,  which  were  his  property  up  to 
for  forfeiture        i   '  -^  x      x       .<      ir 

(7i)  Per  Farwell,  J.,  in  Hart  v.  Porthgain  llarhour  Co.,  Ltd.  (1903),  1  Ch. 
690,  at  p.  696. 

(0  L.  E.  2  C.  P.  272.  As  to  BeUing  v.  Read,  3  H.  &  C.  955,  see  per  Bowen, 
L.J.,  in  Beeves  v.  Barlow,  supra.  See  also  In  re  Eeen,  Ex  parte  Collins  (1902), 
1  K.  B.  555,  infra,  p.  176. 

(A)  9  Jur.  N.  S.  960.  See  Hawthorn  v.  Newcastle  By.  Co.,  3  Q.  B.  734;  In 
re  Winter,  Ex  parte  Bolland,  8  Gh.  D.  225. 
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the  date  of  the  Imnkruptcy,  should  be  forfeited  to  the  oniploycr,  of  m&toriaU 
and  bo  tiken  nway  from  liis  creditors,  is  void  as  bein"  a  violation  '".^V®,"' 
of  the  policy  of  the  bankrupt  law.  {{)     But  a  jiower  to  .seize  the  baukruptcy. 
materials,  in   case   the   builders  make  default   in,  or  delay  the 
completion  of  the  works,  may  lie  e.xercised  on  such   default  or 
delay  occurring,  althouj;h   the   builders   have  become  bankrupt. 
Thus  in  IJx  parte  Xeiritl,(m)  nndor  a  stipulation  that  the  land- 
owner, upon  the  default  of  the  builder  in  fuUilling  hi.s  part  of  tho 
agreement,  might  re-enter  upon  the  land  and  exi)ol  the  builder, 
and  that  on  such  re-entry  all  the  materials  then  in  and  about  the 
premises  should  be  forfeited  to,  and  Imjcouic  the  property  of,  tho 
landowner  as  and  for  liquidatcil  damages,  it  was  held  that,  tho  in- 
terest of  the  builder  in  the  materials  being  a  defoa.sible  one,  the  Defcasiblo 
right  of  the  landowner  to  seize  was  not  defeated  by  the  mei-e  fact  |,"'t^ofbank^ 
of  tho  commission  of  an  act  of  bankruptcy  by  tho  builder  l)efore  mptcy  prior 
the  seizure  was  made.     The  trustee  in  Imnkruptcy  of  the  liuilder '° '*"'"'''■ 
takes  subject  to  the  right  of  the  landowner  vmder  tho  agreement. 
As  a  transfer  for  value  of  the  matorials  by  the  builder  to  a  third 
porty  would  nut  have  defeated  the  rights  of  the  landowner,  the 
liankniptcy  of  the  builder  could  not  do  so.     It  will  be  observed 
tliat  the  condition  precedent  to  the  power  was  not  hankruptaj  but 
ilf/ault. 

In  Ex  jHirtc  Barter,  lie  Walker  {ii)  the  subject-matter  was  aEdoctofa 
contract  to  build  a  ship,  and  the  case  is  of  importance  from  the  ci^uw? 
fact  that  the  contract  contained  boili  a  "  vesting  clause,"  vesting 
materials  in  the  buyer  after  payment  of  the  first  instalment  of  the 
prico,  and  a  power  to  seize  such  materials,  and  use  the  builders' 
yanl,  plant,  and  tools  in  case  the  builders  became  lianknii>t,  or 
made  <lefault  in  perfonnance  of  the  contract.  The  builders  became 
liankrupt,  and  tho  buyers  entered  and  seized  the  materials,  and 
used  the  builders'  plant,  etc.,  in  com[)letion  of  the  ship.  It  was 
held  that  the  infiteri'iii  alreacly  liolongi'd  to  the  buyers  under  the 

(/)  lli'jjinbotham  v.  Ilolinr,  19  Vm.  (W;  Kr  parte  Markay,  L.  U.  8  Cli.  G4.3 ; 
F.T  jartt  WiHinmt,  7  Cli.  I».  I.IH,  followc-.l  in  In  re  I'otcrll,  J'outll  v.  Puwtll,  20 
'r.  L.  R.  .374  ;  Ex  jMirU  Jay,  In  rt  llarriton,  14  f'h.  I).  ID,  iliBlliicnitliing  Hroxen 
V.  llattnuin,  tuura  ;  and  In  re  Waugh,  Kx  partr  Dickin,  4  C.  I*.  524,  infra.  Sco 
alao  Ex  parte  lUtrtfr.  He  Walker,  2'!  Cli.  I>.  510. 

(m)  Ex  vnrie  SetcUl,  In  re  Oarrwl,  IC  Cli.  D.  622;  Ite  Waugh,  Ex  parte 
Dick-in,  4  C.  U.  524.  Soo  Ifawlhcrrn  v.  StiraiiJle  Ily.  Co.,  .3  g.  II.  7.34 ;  In  re 
Wtnler.  Ex  parU  Holland,  8  C.  I).  225;  Krtht  v.  OretU  Central  Oat  Co.,  L.  It. 
6  Ex.  28a.  Compare  Ex  jxtrte  Atluyttrr,  He  Turner,  5  C.  D.  27;  Garrett  v. 
Saluliury  and  Doriet  Junction  Uy.  Co.,  L.  It.  2  En.  358. 

(n)  20  C.  D.  510.  The  hcaJnotc  in  2G  Cb.  D.  510  docs  not  set  oat  the  wholo 
of  the  decision. 
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vesting  clause,  the  first  instalment  having  been  paid,  and  that  they 
had  only  seized  their  own  property,  which  they  were  entitled  to 
do  ;  but  as  to  the  user  of  the  builders'  plant,  etc.,  the  power  to  do 
this  was  held  to  be  bad,  as  a  fraud  on  the  bankruptcy  laws,  (o) 
The  result  of  the  cases  may  be  summed  up  as  follows  : — 

A.  Without  a  Vesting  Clause. — Power  to  seize  or  use  materials 
on  bankruptcy— bad ;  see  ante,  p.  173.  Power  to  seize  or  use  for 
default — good,  may  be  exercised  although  the  builders  have 
previously  become  bankrupt;  see  ante,  p.  173. 

B.  With  Vesting  Clause. — Power  to  seize,  good — whether 
exercisable  on  default  or  bankruptcy.  In  any  case  the  employer 
only  seizes  his  own  property.  The  words  "  become  bankrupt " 
mean  "  be  adjudicated  bankrupt."  {p) 

It  may  be  here  added  that,  in  Exjiarte  Barter,  {q)  the  buyers 
attempted  to  justify  their  user  of  the  builders'  plant,  on  the 
ground  that,  although  they,  in  fact,  exercised  the  power  when 
the  builders  became  bankrupt,  yet  subsequently  the  builders  had 
made  default  in  performance  of  their  contract;  but  it  was  held 
that,  having  seized  for  bankruptcy,  they  could  not  justify  their 
seizure  on  the  groimd  of  subsequent  default. 

As  to  the  effect  of  the  reputed  ownership  clause  (r)  of  the 
Bankruptcy  Act  on  such  cases,  it  does  not  apply  to  a  case,  such 
as  Ex  parte  Neivitt,  (s)  where  there  is  no  vesting  clause,  as  until 
the  employer  seizes  he  is  not  the  true  owner  of  the  materials,  (t) 


SECT.  IV.— THE  REPUTED  OWNERSHIP  CLAUSE. 

Bankruptcy  Tn  ^  former  edition  of  this  work  it  was  submitted  that  where  a 
Act,  1883,  builder  delivers  materials  on  his  employer's  land,  such  materials 
are  not  in  the  order  and  disposition  of  the  builder  as  reputed  owner. 
Goods  in  the  order  and  disposition  of  a  builder  in  his  trade  or 
business  by  the  consent  of  the  true  owners,  under  such  circum- 
stances as  to  make  the  builder  the  reputed  owner  thereof,  pass  to 
the  builder's  trustee  in  bankruptcy.  («) 

(o)  See  also  as  to  user  of  materials,  etc.,  Ilawlliorn  v.  Newcastle  Ey.  Co.,  3 
Q.  B.  734,  supra;  Qarreit  v.  Salishury  and  Dorset  Junction  Ity.  Co.,  L.  U.  2 
Eq.  358,  supra. 

(p)  lure  Weibking,  Ex  parte  TFiW  (1902),  1  K.  D.  713. 

(9)  Supi'a. 

(r)  As  to  which,  see  infra. 

(s)  Supra. 

(0  lb. 

(w)  Bankruptcy  Act,  1883,  s.  44. 
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According  to  Lord  KcdesJalo (ir)  tbo  order  and  disposition  "Order and 
claiLso  refers  to  chattels  in  the  possession  of  a  bankrupt,  in  hu  '•P°«^<">- 
order  and  di.sjKwition,  with  the  consent  of  tho  true  owner ;  that 
means  where  tho  possession,  order,  and  dusposition  is  in  a  person 
who  is  not  the  owner,  to  whom  they  do  not  properly  belong,  and 
who  ought  not  to  have  tliem,  but  whom  the  owner  permits, 
uncouscicntiously  as  tho  Act  supposes,  to  have  such  order  and 
disposition.  Tho  object  was  to  prevent  deceit  by  a  trader,  from 
the  visible  {wssession  of  property  to  which  lie  was  not  entitled. 
But  in  tlie  construction  of  the  Act  the  nature  of  tho  possession 
baa  always  been  considered. 

Tho  principal  subject  for  enquiry  in  every  case  arising  under  QuMiion 
the  section  is  whether  the  circumstances  imder  which  the  property  every  caso. 
is  in  tho  iKinknipt's  possession,  order,  or  disjMisition  are  such  as  to 
lead  to  a  fair  and  reasonable  inference,  amongst  persons  likely  to 
have  dealings  with  him,  that  ho  is  tho  owner?  Accordingly,  an 
established  custom  or  usage  of  trade,  whereby  traders  have  in 
their  possession  goods  of  which  they  are  not  the  owners,  negatives 
the  consent  to  tho  reputation  of  ownership,  and  prevents  the 
application  of  the  section. 

In  order  that  gootls  and  chattels,  or  an  interest  in  goods  and 
chattels,  where  such  goo<ls  and  chattels  or  such  interest  in  them 
are  not  the  bankrupt's,  should  pass  to  the  trustee  under  the  section, 
it  Is  necessary  that  at  the  commencement  of  the  bankruptcy — 

(1)  The  goods  should  be  in  tho  possession,  order,  or  dis- 
position of  the  b.inknipt  in  his  trade  or  business. 

(2)  Tliat  they  should  be  so  under  such  circumstances  that 
he  is  the  reputed  owner  thereof. 

(3)  Not  only  the  ixjssefision,  order,  or  disposition,  but  also 
the  possession,  onler,  or  disposition  under  such  circumstances 
as  aforesaid,  must  be  with  the  consent  of  the  true  owner,  (.r). 

Accordingly,   the  order  and   disposition  section  can  apply  to  when  order 

building  plant  and  materials  only  in  cases  where  («)  the  contract  "."''  <*'»??"'• 
_   "  »  ■'       .  ^   '       .  tion  Hoction 

contains  a  clause  by  virtue  of  which  they  or  some  interest  in  appUoa. 
them  have  vested  in  the   building   owner;    or  (i)  by  virtue  of 
which  the  building  o\\'ner,  being  entitled  to  seize  them,  has  in 
fact  seized  them  before  the  commencement  of  the  bankruptcy. 

Tiie  section  cannot,  of  course,  have  any  application  to  materials 
which,  at  the  commencement  of  tho  bankruptcy,  have  been  built 

(ip)  In  JiA/  V.  Cami-U/I,  1  Sch.  *  Uf.  336. 

(z)   Williams  on  Itankruptcy  (8[h  ol.),  p.  221  ;  onJ  sec  In  re  Keen,  Kt  parte 
CM,nt  (1902),  1  K.  U.  055. 
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into,  and  thus  form  part  of,  the  houses  in  course  of  erection. 
It  is  submitted  that  in  considering  the  application  of  the  section 
different  considerations  must  apply  to  plant  and  materials,  for  a 
reputation  of  ownership  may  well  extend  to  the  former  where  it 
would  not  extend  to  the  latter. 

So  far  as  materials  are  concerned,  where  the  property  has  vested 
in  the  building  owner  before  the  commencement  of  the  bank- 
ruptcy, it  is  submitted  that  wnere  such  materials  are,  at  that 
time,  upon  the  land  of  the  building  owner,  they  cannot  be  con- 
sidered to  be  in  the  possession,  order,  or  disposition  of  the  builder, 
as  reputed  owner. 

The  point  was  not  raised  in  Ex  parte  Barter,  {y)  where  there 
was  a  vesting  clause,  and  there  appears  to  be  no  decision  on  the 
point  under  those  circumstances ;  but  it  is  submitted  that,  where  a 
builder  delivers  materials  on  his  employer's  land,  such  materials  are 
not  in  the  order  and  disposition  of  the  builder  as  reputed  owner.  (2) 
Mutual  credit  The  "mutual  credit  and  set-off  section  "  (a)  will  not  assist  the 
an   se  -o  .     employer  under  a  "  user"  clause  with  respect  to  materials. 

Where  a  building  agi-eement  proxaded  that  "all  materials  and 
plant  brought  upon  the  said  premises  are  to  be  deemed  to  be 
annexed  to  the  freehold "  (a  somewhat  inept  expression  so  far  as 
plant  was  concerned),  it  was  held  that  the  loose  plant  and 
materials  on  the  laud  at  the  date  of  a  receiving  order  against  the 
builder  were  in  the  reputed  ownership  of  the  builder,  with  the 
consent  of  the  true  owner  (the  building  owner),  and  passed  to 
the  trustee  in  bankruptcy.  (/») 

The  question  whether  the  reputed  ownership  clause  applies  to 
"  Reputed  building  materials  depends,  however,  upon  a  careful  consideration 
dapends'uDon  °^  ^^  ^"^^  clauses  in  the  contract ;  and  although  the  materials  may 
all  the  _  be  the  property  of  the  builder  at  the  date  of  the  receiving  order, 
contract™  *  *^^  terms  of  contract  may  be  such  as  to  prevent  their  passing  to 
the  trustee. 

In  In  re  Keen,  Ex  parte  Collins,  (c)  a  building  contract  made 
between  a  firm  of  builders  and  a  school  board  provided  that  all 
plant,  etc.,  brought  to  and  left  upon  the  ground  by  the  contractor 
should  be  considered  to  be  the  property  of  the  board,  and  the  same 
should  not  on  any  account  be  removed  or  taken  away  by  the 

(?/)  2G  Ch.  D.  510. 

(s)  Seath  v.  Moore,  11  A.  C.  350,  affirmed  in  Reid  v.  Macbeth  (1904),  A.  C. 
223. 

(a)  See  now  s.  38  of  the  Bankruptcy  Act,  18S3,  4G  &  47  Vict.  c.  52. 
(6)  In  re  WeihUng,  Ex  parte  Ward  (1902),  1  K.  B.  713. 
(c)  (1902),  1  K.  B.  555. 
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contractor  or  by  any  other  person  without  the  express  licence  in 
writinfj  of  the  architect,  but  that  the  btianl  should  not  bo  answer- 
able for  any  loss  or  damage  which  jnight  liapi>en  to  them.  A 
further  clause  provided  that,  if  the  builders  should  delay  the 
performance  of  their  contract,  the  board  might  give  the  builders 
notice  to  proceed  with  the  work,  ami  that,  in  the  event  of  their 
not  doing  so  within  seven  days,  the  plant,  etc.,  should  be  forfeited 
to  the  scIkkjI  lK>ard.  The  builders  having  become  bankrupt,  the 
boanl,  sul>3e«iuently  to  tho  commencement  of  the  bankruptcy,  gave 
notico  to  the  builders  and  to  their  trustee  to  proceed  with  tho 
work,  and  upon  non-compliance  they  claimed  that  tlic  plant  and 
materials  ujH)n  tho  premises  were  forfeited.  The  trustee,  however, 
claimed  these  materials,  relying  upon  the  reputed  ownership 
clause.  It  was  argued  on  liis  behalf  that  the  board  had  on 
equitable  interest  in  the  materials  in  the  nature  of  a  lien  as 
security  for  the  due  carrying  out  of  tho  contract,  and  that  upon 
the  authority  of  Broicn  v.  Battnuin^d)  such  an  equitable  interest 
was  sufTicient.  It  was  held  tlwt  the  right  to  give  notico  to  proceed 
with  the  work  was  not  aftected  by  the  bankruptcy ;  that  tho 
IxMuxl  only  had  a  contractual  right  to  have  the  goods  remain  on 
the  land  for  use  by  the  builders  in  the  construction  of  tlie  building ; 
that  the  "  possession  "  of  the  builders  was  an  ambiguous  posses- 
sion which  they  could  not  make  use  of  to  remove  tlie  goods  from 
tho  premises,  and  that  it  could  not  l>e  inferred  tliat  the  board  had 
consented  to  tho  builder's  reputation  of  owncrsliip.  The  Iwartl 
had  merely  consentetl  to  the  goods  remaining  on  the  land  for  tho 
very  purpase  for  which  they  were  placed  there.  The  fact  that 
the  materials  were  not  to  lie  taken  away  without  tlie  consent  of 
the  board,  and  that  the  board  expressly  jirotected  themselves 
against  liability  for  loss  or  damage  to  the  materials  while  on  the 
builder's  premises,  had  considerable  weight  with  the  Court  when 
deciding  that  the  materials  did  not  become  the  property  of  the 
board.  («) 

A  contract  providecl  tliat  the  plant  brought  on  the  works  should  CUumm(o 
"  be  decmetl  the  pnjperty  of"  the  employers  "  for  the  time  being,"  ^a^'j*^* 
and  should  "  not  be  removed  during  the  progress  of  the  work  »nd  right  to 
without  the  written  onler  of  the  engineer,"  and  that,  in  case  of  ^)^^i^\ 
Bu.spension  of  the  works  by  the  engineer  for  any  act  or  default  of  dealing*." 
the  contractor,  the  plant  should  be  "  subject  to  be  used  "  in  and 

r<0  L.  R.  2  C.  P.  272,  uhi  tupra. 
(e)  8c«  pn  PigUtn,  J.,  ib.,  at  (1902)  1  K.  B.,  p.  561. 
EAa  N 
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about  the  couipletion  of  the  works.  The  works  were  suspended, 
the  contractor  went  into  liquidation,  and,  the  works  having  been 
completed  by  the  employers,  the  plant  was  by  consent  sold.  But 
it  was  held  that  the  plant  did  not  become  the  property  of  the 
employers,  and  that  the  user  of  the  materials  by  them,  after 
the  suspension  of  the  ^^'orks,  was  not  such  a  "  dealing,"  within  the 
meaning  of  the  39th  section  of  the  Bankruptcy  Act,  1869,  (/)  as 
to  entitle  them  to  set  off  the  value  of  the  plant  against  the  sum 
due  to  them  from  the  contractor  for  breach  of  the  contract,  (g) 
Rejected  Unless  special  provision  is  made,  materials  brought  on  the  site, 

materials.  gjj^  rejected  by  the  architect  or  engineer  as  unsuitable,  would  be 
subject  to  the  ordinary  vesting  clause.  It  may  be  convenient, 
therefore,  to  provide  that  rejected  materials  shall  cease  to  be  the 
property  of  the  employer. 


SECT,  v.— REGISTRATION  OF  BUILDING  CONTRACTS  AS  BILLS 

OF  SALE. 

A  building  contract  containing  a  clause  to  the  effect  that  all 
building  materials  brought  upon  the  ground  should  immediately 
become  the  property  of  the  landowner  is  not  a  bill  of  sale,  within 
the  Bills  of  Sale  Acts,  1878  and  1882,  as  being  an  agreement  by 
which  a  right  in  equity  to  personal  chattels  is  conferred.  (A)  Nor 
does  a  clause  enabling  the  landowner,  upon  the  default  of  the 
builder,  to  re-enter  on  the  land  and  expel  the  builder,  and 
that  on  such  re-entry  all  the  materials  then  in  and  about  the 
premises  shall  be  forfeited  to  and  become  the  property  of  the 
landowner,  make  the  building  contract  a  bill  of  sale,  as  being  a 
licence  to  take  possession  of  personal  chattels  as  security  for  a 
debt,  for  there  is  no  debt ;  and  if  there  was,  the  chattels  are  taken 
not  as  security  for,  but  in  discharge  of,  the  debt,  (i)  The  result 
would  appear  to  be  the  same  where  the  agreement  provides  that 
materials  brought  on  the  land  shall  be  considered  as  immediately 
attached  to  and  belonging  to  the  premises,  (k)  Indeed,  it  would 
seem,  from  the  judgment  in  liccvcs  v.  Barloiv,  (l)  that  under  no 

(/)  See  now  s.  38  of  the  Bankruptcy  Act,  1883.  4G  &  47  Vict.  c.  52. 

((/)  In  re  Winter,  Ex  parte  Bolland,  8  Cb.  D.  225.  See  Ex  parte  Price,  Be 
Lankesier,  L.  R.  10  Cli.  G48. 

(h)  Reeves  v.  Barlow,  12  Q.  B.  D.  436;  Blake  v.  7zard,  lo  W.  R.  108. 

(i)  Ex  parte  Ncwilt,  In  re  Garrud,  16  Ch.  D.  522,  svpra;  see,  too,  Ex  parte 
Parsons,  Be  Townsend,  16  Q.  B.  D.  532. 

{k)  See  Brown  v.  Bateman,  L.  K.  2  C.  P.  272,  ante,  p.  172. 

(/)  Supra. 
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circuuiataiicoj  cm  au  onliuary  building  agreemeut  bo  a  bill  of 
salu,  such  (locuineiits  nut  l)C'iug  witliiu  tliu  scujiu  of  tlio  Acts. 

Ab  stated  iu  an  earlier  chapter,  a  mortgage  of  a  building  agreo- 
incnt  stands  on  a  different  footing,  and,  whetlier  or  not  au  express 
jwwer  of  selling  the  materials  bo  contained  in  the  mortgage,  it  is 
a  bill  of  sale,  (/n) 

SECT.  VI.-TIME  OF  SEIZURE  OF  MATERIALS. 

It  should  bo  remembered,  in  the  event  of  the  bankruptcy  of  When  right 
cither  the  builder  or  employer,  that,  where  a  building  contract  ^m"  Hals 
provides  that,  in  cmw  of  delay  or  default  on  the  part  of  the  bulMer,  must  bo 
the  contract    shall   Iw   considero<l   void,   and    all    materials   and  "'"^ 
implements   forfeited,  it  lias  been  held  that  such  a  clauso  can 
only  be  enforced  Iteftiro  the  time  origuially  fixed  for  tho  completion 
of  tho  works  expires,  (n) 

SECT.  VII.— WORK  DONE  ON  BDILDERS  PREMISES. 

With  respect  to  work  to  bo  executed  on  tho  premises  of  the  Right  to 
builder,  and  which   remains  in  his  workshops  at   tho   time  ho  ^°,[r8o'of 
becomes  bankrupt,  tho  presumption  is  that  the  ownersliip  of  the  construction 
bankrupt  continues  whUst  tho  articles  remain  iu  his  possession,  prcmisea?"^ 
onlcr,  or  disiKJsition.  (o)     But  if  the  articles  have  been  so  appro- 
priated, and  set  apart  fur  the  employer,  as  to  preclude  tho  notion 
that  they  belong  to  the  bankrupt,  or  that  tho  employer  assents  to 
tho   bankrupt's  disposition  of  them   as   owner,  tho  title  of    tho 
employer  will  prevail.  (;>) 

Tlie  question  whether  there  has  been  appropriation,  where  tho  what  consti- 

contract  is  for  the  erection  of  a  complete  article,  is  one  of  some  '"fof.'PPfo- 

pnation* 
difficulty.      Where  a   firm  of  shipbuilders   contracted   to  build 

a  ship  for  a  firm  of  shipowners,  to  be  constructed   under   tho 

superintendence  of  tho  slupowners,  tho   contract   provided   that 

the  vessel  as  she  was  constructed  and  all  her  engines,  etc.,  and 

all  materials  from  time  to  time  intended  for  her,  whether  in  the 

(in)  aimpion  v.  C<Je»,  23  Q.  B.  D.  465;  Church  v.  Sagt,  41  W.  R.  175;  and 
■M  gcncrully  u  to  mortgages,  anic,  p.  133. 

(«)  Waller  v.  LowJon  and  A'orth- Western  By.,  1  C.  P.  D.  618;  Martden  V. 
BamMl,  21^  W.  It.  'J.V.>. 

(o)  lUnkniiitcy  Act,  1*^.1.  r.  41,  par.  iii. 

(p)  WUkiru  V.  llrvnJtetul,  0  il.  Sc  U.  9C3;  Ex  parU  ilarraUe,  1  Gly.  A  J. 
402;  and  aee  Tripp  v.  Armita^/e,  4  M.  &  W.  C87.  A«  to  giving  notice  where 
Dwtcriab  ar«  in  cuito<ly  of  third  p.irty,  sec  Knowlc*  r.  UortfaJl,  U  B.  &  A.  134  ; 
TWicr  r.  Rtalon,  2  C.  &  P.  8«3. 


180  PROPERTY  IN  BUILDING  MATERIALS.         [CHAP.  XIII. 

yard,  or  elsewhere,  should,  as  the  same  proceeded,  become  the 
property  of  the  purchasers,  and  should  not  be  within  the  owner- 
ship control  or  disposition  of  the  builders.  Before  completion, 
the  shipbuilders  became  bankrupt,  and  the  shipowners  laid  claim, 
imder  the  contract,  to  a  quantity  of  steel  which  was  lying  at  the 
railway  stations  to  the  order  of  the  shipbuilders.  It  was  held 
that  the  contract  was  for  the  purchase  of  "a  complete  ship," 
and  that  the  materials  in  question  could  not  be  regarded  as 
appropriated  to  the  contract  or  sold  under  the  Sale  of  Goods 
Act,  1893.  {q) 
Time  of  It  is,  also,  a  general  rule  that  the  property  in  goods  ordered  to 

vesting.  -^^  made  on  the  bankrupt's  premises  does  not  vest  in  the  employer 

until  they  are  completed,  and  paid  for,  or  delivered.  But  where 
work  was  being  done  upon  the  bankrupt's  premises,  under  a 
contract  by  which  it  was  to  be  paid  for  by  instalments,  regulated 
according  to  the  progress  of  the  work,  it  was  held  that  the 
materials  as  put  together,  or,  at  all  events,  after  payment  of 
the  first  instalment,  belonged  to  the  employer,  and  not  to  the 
trustee  of  the  bankrupt,  (r)  Any  materials,  however,  intended 
for  the  work,  but  not  actually  used  for  that  purpose,  would  in 
such  a  case  pass  to  the  trustee,  (s) 


SECT.  YIIL— EFFECT  OF  CERTIFICATE  ON  PROPERTY  IN 
BUILDING  MATERIALS. 

Where  a  building  contract  is  entered  into,  providing  that,  at 
certain  times  during  the  progress  and  until  the  completion  of  the 
work,  the  employer's  architect  shall,  according  to  a  schedule  of 
prices  to  be  agreed  on  between  him  and  the  contractor,  certify  the 
amount  due  and  payable  to  the  contractor,  at  the  rate  of  90  per 
cent.,  in  respect  of  the  value  of  the  works  executed  and  materials 
delivered,  and  thereafter  the  certificates  shall  be  paid  in  fuU  seven 
days  after  presentation;  and  all  payments  actually  due  to  the 

{q)  Eeid  V.  Macbeth  (1904),  A.  C.  223,  following  Seath  v.  Moore,  II  A.  C.  350. 

M  Clarke  v.  Spence,  4  Ad.  &  E.  448 ;  Bolderness  v.  Bankin,  2  De  G.  F.  &  J. 
258.  See  McBaiii  v.  Wallace,  L.  R.  6  App.  Cas.  588 ;  Fx  parte  Watts,  9  Jur. 
N.  S.  258 ;  Woods  v.  Eussell,  1  Dow.  and  R.  588 ;  Wood  v.  Bell,  6  E.  &  B.  355 ; 
Swainston  v.  Clay,  4  Giff.  187.  See  Clarhson  v.  Stevens,  16  Otto,  505,  U.  S., 
and  the  Sale  of  Goods  Act,  1893. 

(s)  See  Ex  parte  Bartei;  Be  Walker,  26  C.  D.  510,  supra,  p.  173 ;  Baker  v. 
Grey,  17  0.  B.  462  ;  Hawthorn  v.  Newcastle  By.  Co.,  3  Q.  B.  734.  See  Ooss  v. 
Quintan,  4  Scott,  N.  E.  471 ;  Woods  v.  Bussell,  1  D.  &  R.  587. 
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contractor  in  acconlance  with  the  contract,  and  not  paid  wit'iin 
seven  days,  are  to  Iwar  interest  until  payment ;  on  tlio  Kivinfj 
of  a  certificate  by  the  architi'ct,  the  projK'rty  in  the  materials 
comprised  in  it  will  pass  at  once  to  the  employer,  though  the 
materials  are  not  yet  fixed  in  the  work,  but  remain  loose  on  the 
employer's  laud.  (I) 

(0  Banbury,  dc,  litj.  <\<.  v.  AimV/,  '.A  L.  J.  Cli.  2CS. 
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SECT.  I.— GENERALLY. 
The  subject  of  this  chapter  may,  in  the  first  place,  be  con- 
veniently considered  under  two  heads :  (1)  cases  where,  by  the 
terms  of  the  contract,  some  particular  authorisation  is  required 
before  any  claim  can  be  made  for  extra  work ;  and  it  should  be 
borne  in  mind  that  the  rules  with  respect  to  agreements  making 
the  architect's  certificate  a  condition  precedent  to  payment,  etc., 
M-hich  have  already  been  stated,  will  be  equally  applicable  to  this 
class ;  and  (2)  cases  where  there  is  no  such  provision,  but  extra 
work  has  been  done  beyond  the  original  contract. 
What  are  The  question  as  to  what  are  extras  must,  of  course,  depend  upon 

extras.  j.j,g  particular  circumstances  of  each   case ;    but  if  the  contract 

provides  that  extras  are  to  be  paid  for  at  the  price  fixed  by  the 
architect,  this  impliedly  gives  him  power  to  determine  what  are 
extras  under  the  contract.  («) 

SECT.  II.— WHERE  CONTRACT  CONTAINS  PROVISIONS  AS  TO 

EXTRAS. 

(1)  Provision  making  Special  Order  for  Extras  necess.\ry. 
If  a  building  contract  provides  that  no  extra  work  or  alterations 
shall  be  charged  for  unless  they  have  been  previously  authorised 

(a)  Bichards  v.  May,  10  Q.  B.  D.  400. 
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in  a  particular  maniiiT,  that  provision,  if  not  legally  waived,  (/<) 
must  1h3  strictly  followed ;  if  not,  no  claim  can  l)c  maintained  for 
such  extra  work  or  alterations.  (<•)  For  instance,  if  it  is  stipu- 
lated that  no  extra  work  shall  be  paid  for  unless  the  contractor 
previously  obtain  an  onlcr  in  writing;,  no  claim  can  lie  made 
unless  this  stipul.Uion  is  complied  witli.  (</)  Nor  will  tlie  mere 
want  of  writing  give  ground  for  relief  in  equity.  (/•) 

Where  a   clause  stipulates   that   for  all   extra   work   written  What  are 
directions   shall   be  given   by  the   architect;   a  sketcli  mailc   I'y  jYr,.!cii"n3 
the  architect,  and  not  signcfl  by  him,  is  not  such  a  direction  a.s 
complies  with  the  contract,  (/)  nor  arc  the  mere  oral  directions  of 
the  employer  to  do  some  inTC'tsed  work,  in  the  al».sence  of  proof 
of  a  new  contract,  (y) 

IJut  it  should  be  borne  in  mind  that  the  extra  work  onlered  No  written 
may  not  be  an  additinn  within  the  meaning  of  the  original  con-  ^y'i"w"rk 
tract,  but  may  be  entirely  dehors  the  same,  amounting  to  a  new  dehort  tbo 
contract;  in  which  c.-vse  a  written  order  would  not  l>e  necessary  to  ^lUract. 
entitle  the  builder  to  maintain  an  action  for  the  work,  (/i) 


(2)  Effect  of  CF.UTirii,ATF..s  urox  E.\ti:as. 

It  frequently  occurs  that  the  architect  gives  a  certificate  in-  wboro 
cludio';  extra  work,  and,  as  has  been  seen,  there  is  a  distinction  "^j'.''*'^''" 

~      ,  .~  .«  .,  ccrtificato 

between  a  final  certificate  and  a  "  progress     certificate,  (i)  .as  tlie  includes 

former  may  do  away  with  tlie  necessity  for  a  written  order,  but  «'''"*• 

the  latter  cannot  have  thia  effect. 

A    pn>gress   certificate   is   not  a   "  written   order "   within   the  EUcct  of 

meaning  of  a  clause  providing  that  no  alterations  or  w^l'lit'"""' ^rilflc^to 

Bhould  bo  made  without  a  written   onler  from  the  employer's 

(i)  Kt  lo  waiver,  icc  tlio  American  (swc  of  Nuruxytd  v.  Ijathnp  (1900),  178 

\r)  Thamtt  Iron  Workt  Co.  r.  Tht  Royal  Mail  SUam  Paciel  Co., 8  Jur.  N.  S. 
100. 

(iTi  Ruwll  r.  fit  7).x  nandeira,  13  C.  B.  N.  S.  140.  For  a  form  of  decree 
fi.r  ■  ■   ■  1  action  liy  buililin;;  contractor  tt^inst  liii  cm|iIoyer 

ai  /  V.  DirX;  L.  It.  13  rj\.  •J2;  ami  Kemp  v.  JSu>e,  1 

GiM.  '.:<■■•■    ■\  I'Tin  "1  'HI-'  [TOTiiling  for  a  written  order  will  be  found  at  p.  370, 

tXMl. 

[e)  Kirk  r.  Uromlry   fnion,  2  Pbill.  CIO;    S.C,  17   f..  J.  N.    S.    Cli.   127; 
AiV^ar./.  V.  ^fl,J,  10  g.  II.  I).  -lOO. 
'■      «'    -.  V.  .S-iW,  30  L.  J.  y.  n.  9. 

in  V.  hirke,  3  Y.  &  V.  C'» ;  and  see  note  to  caw  ib.,  p.  C(>. 

'<r,  p.  139,  et  $eq.,  as  to  the  right  of  the  builder  to  Hiie  on  a  new 

C' 

'',  p.  95,  .19  to  "  pnv.;rcss  "  ccrtificitcs. 
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Effect  of 

final 

certificate. 


engineer,  (k)  A  similar  decision  was  also  arrived  at  in  another 
case,  (l)  where  the  certificates  during  the  progress  of  the  works 
were  made  generally  in  respect  of  the  works  actually  done,  with- 
out distinguishing  one  kind  from  the  other ;  although  letters  were 
in  evidence  signed,  some  by  one  of  the  architects,  and  others  by 
both,  in  which  allusion  was  incidentally  made  to  some  of  the 
additional  works  in  progress,  and  containing  suggestions  as  to  the 
mode  of  executing  them,  and  the  architects,  on  the  application  of 
the  plaintiff  (but  long  after  the  works  were  complete),  made  a 
final  valuation  of  the  additional  works,  and  signed  a  paper  stating 
the  amount  of  their  valuation. 

But,  however,  in  Goodyear  v.  Weymouth  {Mayor,  etc.),  (m)  where 
the  building  contract  provided  that  no  extra  work  should  be  done 
without  the  written  authority  of  the  architect,  and  that  no  claim 
should  be  made  for  extras  without  the  production  of  the  N^Titten 
tirder  of  the  architect,  signed  when  the  instructions  for  them  were 
given ;  and  that  the  architect's  decision,  as  regarded  the  value  of 
the  extras  and  additions,  should  be  final,  and  the  architect  certified 
that  a  certain  sum,  which  included  extras  and  additions,  was 
proper  to  be  paid ;  it  was  held  that  neither  party  could  raise  the 
question  of  whether  or  not  there  was  sufficient  order  in  writing, 
and  that  the  architect's  certificate  was  conclusive.  But  where 
a  building  contract  provides  that  no  extras  shall  be  paid  for  unless 
ordered  in  writing,  and  weekly  bills  delivered  for  the  same,  and 
this  has  not  been  done,  though  extra  work  is  executed,  the  fact 
that  the  architect's  certificate  for  the  final  balance  awards  a 
certain  sum  in  respect  of  extras,  does  not  entitle  the  builder  to 
recover  beyond  the  certified  sum  for  extras  in  respect  of  which 
written  orders  have  not  been  given,  nor  weekly  bills  delivered,  (n) 
Clause  affect-  The  contract  may,  however,  contain  terms  which  prevent  the 
ing  finality  architect's  certificate  being  final  as  to  extras.  In  Lorden  &  Son 
certmcate.  V.  Pryce,  (o)  a  building  contract  contained  the  usual  clause 
referring  questions  which  might  arise  to  the  architect,  and  another 
clause  requiring  that  orders  for  extras  were  to  be  signed  by  the 


{k)  Tharsis  Sulphur  Co.  v.  M'Etroy,  3  App.  Cas.  1040.  See  ante,  p.  104,  as 
to  certificates  coverinjc  "  extras." 

(/)  Lampt-eU  v.  Billericay  Union,  3  Ex.  283. 

(?«)  H.  &  R.  G7.  Quxre  in  this  case  whether  an  order  by  the  corporation 
under  their  seal  would  be  necessary  to  entitle  the  plaintiff  to  recover  in  respect 
of  the  works  independent  of  the  contract,  if  they  were  not  within  the  certificate 
of  the  architect.     See  Lapfhoriie  v.  St.  Aubyn,  1  C.  &  E.  486. 

(»i)  Brunsden  v.  Staines  L,  Bd.,  1  Cab.  &  El.  272. 

(o)  Appendix,  p.  664. 
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secretary  and  treosuror  of  the  defendants,  and  countersignetl  by 
the  orchit^KJt,  The  buildor  havin<;  ci>mpletod  tlio  work,  the 
architect  issued  a  final  certificate,  whicli  upiMirently  included 
certain  extras  which  had  not  been  signed  for  by  the  secretary  and 
treasurer.  It  was  held  that,  the  architect  having  no  power  to  get 
rill  of  the  clause  requiring  the  signature  of  the  secretary  and 
treasurer,  the  cost  of  the  extras  could  not  be  recovered. 

It  will  bo  oljserved  that  the  certificate  under  the  above  cir-  Equally 
camstancea  binds  the  employer  to  tlie  same  extent  as  the  con- ^|^^,'^8,°" 
tractor.  (/>) 

It   may  here  be  mentioned  that  where  a  contract  contain.^  a  wiicthcr 
proN-ision  that  if  any  dispute,  difference,  or  question  shall  arise  ^t"'d^\,ion 
with  the  contractors  in  any  way  relating  to  the  contract,  such  o(  arcbitoct 
dispute,  difference,  or  question  shall  be  settled  by  the  archiu-ct,  |,",p^°' 
whose  decision  shall   be  absolute  and  final,  it    seems  that  this  applies  to 
condition  will  not  apply  to  differences   between  the  contractors  •""™'- 
ond  their  employers  as  to  their  claim  for  extras  after  the  com- 
pletion of  the  work.  (7) 

(3)  WiiEKK  Value  of  Extr.v  Wouk  mcst  be  ascertaiked. 

By  the  terms  of  some  contracts  certain  preliminary  matters  Action  may 
may  also  be  nocessar}-  before  the  builder  is  entitled  ti  bring  an  "n^n^i™'"' 
action  for  extnt  or  a<lditional  work.     Wliere  a  contract  provides  before  value 
that  the  engineer  may  order  additions  or  alterations  in  writing,  °  g"'™ 
and   that   the  value  of  such   additions  or  alterations  should  be  asccruined. 
"  ascertained,"  and  added  to  or  deducted  from  the  contract  price, 
33  the  case  might  be;  and,  further,  that  any  dispute  or  difference 
as   to  such   additions   or  alterations   should   be  referred  to  tlie 
engineer,  whose  decision  or  raluntion  should  be  liiial ;  no  action 
caa  be  maintained  for  extras,  the  value  of  which  has  not  been 
ascertained,  (r) 

(p)  8«e  CMC*,  lupra  ;  an'l  «co  Rogm  v.  Jamr*,  .Id  .1.  P.  277. 

(f)  8m  PoMkhy  V.  nirminijhnm  (Mayor),  18  C.  U.  2.  T>ic  hcndnotc  to  thU 
oue  ia  wrons;,  aa  the  point  tliero  rcfcrreil  to  was  not  nctiiallv  decided.  See 
Lawmm  v.  M'allatey  L.  Bd.,  1 1  Q.  IJ.  D.  2-i9.  And  sec  cajwis  dntf,  |>.  '3\,  rt  »«v., 
u  to  certiScateR. 

(r)  Waltocod  r.  Stcntary  of  8taU  for  India,  11  W.  U.  2t".l.  SenMe  tlut 
tb«  raloatJon  should  have  lioen  by  the  eiiipneer.  Sco  lliehariU  v.  May,  10  Q. 
B.  D.  400.  For  a  form  of  claiuc  jiroyidiiig  .lUowancca  for  oltcratiotu,  sec  jxitt, 
p.  384. 
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(4)  Extra  Work  after  Day  fixed  for  Completion. 

la  a  Scots  case,  (s)  in  wliich  DiM  v.  Clmrton,  (t)  Jones  v.  St, 
John's  Gollerfc,  Oxford,  (u)  and  other  English  cases  were  cited, 
a   question    arose   as   to   the   right   of  a  builder  to  recover  for 
extra   work  done  by  him   after   tlie   day  when  the  entire   work 
should  have  been  completed.    A  builder  brought  an  action  against 
the  proprietor  of  a  man?ion-house  for  the  balance  of  the  amount 
averred  to  be  due  to  him  under  a  contract  for  mason-work  in 
connection  with  alterations  and  additions  to  the  mansion-house. 
The  proprietor  refused  to  pay  the  sum  sued  for,  except  under 
deduction  of,  inter  alia,  a  sum  limited  to  £150,  which  he  alleged 
was  due  to  him  under  the  contract  as  penalty  for  delay  in  the 
execution  of  the  work.     By  the  terms  of  the  contract,  the  pur- 
suer undertook  to  have  the  whole  work  "  entirely  completed  "  by 
May  1,  1897,  under  "a  penalty  of  IOj.  per  day  that  the  mason- 
woi'k  remained  imfinished   beyond   tliat  date."     Further,  by  the 
contract  the  defender  had  reserved  to  him  power  "to  make  any 
alterations  on  and  to  increase,  lessen,  or  omit  any  portion  of  the 
works,"  while  it  was  provided  that  extra  work,  if  any,  should  form 
no  ground  for  deviating  from  the  dates  above  fixed  for  the  com- 
pletion of  the  work  unless  specially  certified  by  the  architect  at 
the  time.     It  was  proved  (1)  that  the  pursuer  failed  to  have  the 
work  stipulated  for  completed  at  any  of  the  respective  dates  ;  (2) 
that  he  obtained  no   certificates  from  the   architect  sanctioning 
deviation  from  any  of  the  dates,  no  such  certificate  having  been 
applied  for ;  (4)  that  the  architect  made  frequent  complaints  of 
delay ;  (5)  that  extra  work  was  ordered  by  the  defender  dming 
the  progress  of  the  operations,  and  that  some  of  this  extra  work 
was  ordei'ed  after  May  1,  1897.     It  was  not  clearly  shown,  how- 
ever, what  extent  of  the  work  was  completed  by  May  1,  1897, 
what  extras  were  ordered  after  that  date,  how  far  extras  ordered 
before  that  date  hindered  the  completion  of  the  work  at  that  date, 
or  how  much  time  was  occupied  after  that  date  by  the  execution 
of  extras.     It  was  held  (Lord  Young  doubting)  that  the  fact  that 
some  of  the  extra  work  had  been   ordered  after  May  1,  1897, 
did  not  of  itself  prevent  the  enforcement  of  the  penalty  clause ; 
that  the   onus  was   upon   the   pursuer   to   show  that   the   extra 
work  ordei'ed  by  the  defender  had  been  the  cause  of  the  delay  in 

(s)  Steel  V.  JJell  (1900),  .88  S.  L.  11.  217. 
(t)  (1897)  1  Q.  B.  5G2,  noted  ante,  p.  141. 
{^t)  L.  R.  6  Q.  B.  115,  sec  ante,  p.  140. 
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completing  Iho  work  ;  that  the  pursuer  had  fuileil  to  discharge 
thia  onus,  and  that  the  defender  was  therefore  entitled  to  deduct 
from  the  amount  claimed  by  the  pursuer  £150  as  penalty  for 
delay  in  terms  of  the  contract. 


SECT.  III.— WIIKIIK  COXTUACT  HAS  NO  PROVISION  AS  TO 

EXTRAS. 

(1)   liir.IIT   TO   SCE   FOn   E.\TRAS   SKPAUATELV. 

There  is  a  cLi-ss  of  cases  which  appears  at  first  sight  to  be  an  Right  to  sue 
exception  to  the  general  nile,  that  so  long  as  a  si>ocial  contract  [^parauTv. 
remains  ojx-n,  no  action  lies  by  the  builder  or  contractor.  Where 
something  Ins  Inien  done  by  the  builder  heyond  what  ho  waa  to 
jierform  according  to  the  siiccial  contract,  and  that  Jias  been  done 
at  the  instance  of  the  employer,  the  price  of  the  extra  work,  not 
being  umkr  the  contract  at  all,  can  bo  recovered  for  work  and 
labour  done  ;  yet  the  contract  must  Ije  proved,  in  order  that  it  may 
ap|)oar  how  much  wa.s  extra,  in  the  absence  of  positive  proof  that 
the  work  in  ijuestion  was  entirely  separate  from  that  included  in 
the  agreement,  and  was  in  fact  done  under  a  distinct  order,  (r) 
Where,  however,  the  extra  work  is  totally  unconnected  with  the 
agreement,  it  is  submitted  that  that  document  need  not  be  pro- 
duced, (v) 


(2)  AcTiiomTY  OP  Architect  a.s  to  E.\TnAS. 

When  extra  work  is  ordered  by  the  architect,  either  in  the 
progress  of  building  under  a  contract  where  there  is  no  provision 
whicli  necessitates  a  previous  authorisation  in  writing  or  otherwise, 
or  which  is  shown  to  be  dchjn  the  original  contract,  tho  ordinary 
l)rinciple3  of  law  relating  to  principal  and  agent  (x)  will  apply- 
Tho  extent  of  the  architect's  authority  has  already  been  pointed 
<)Ut.  (y)  Hut  the  architect  is  only  the  agent  of  his  employer  to 
see  that  the  works  contemplated  by  the  contract  are  carried  out 

(»)  Buxlon  V.  Cvrni^h,  1  D.  &  L.  M5 ;  Jonrt  y.  Ifowelt,  4  Dowl.  P.  C.  ITfJ ; 
VinrenI  v.  Cvlr,  3  C.  &  V.  4>'l,  j*er  L'jnl  'rcntcrdon  ;  //•iltuni  v.  Stepeim,  5  Jur. 
71  ;  I'arton  T.  Cole,  G  Jur.  .370.  Sec  ItciJ  v.  Il'ttte,  .M.  A:  .M.  41.3;  JlutteJl  v. 
\t  In  Ittudnra,  1.3  C.  U.  N.  S.  141>;  E'U<  v.  A'i/i-/./<W,  14  C.  U.  759;  Inglit 
V.  //u/vr./,  .3  A.  C.  5.V>. 

liT)  JlnJy.  /:         '•    :  M.  41.3. 

(*)  S«!  I.fni.  ft,  (4lh  c<l.  190•2^,  p.  30«,  et  itq. ;    Smith'i  Merc. 

7 11.1      1    1  ,    ,.,:,^(ttq.    A  form  of  claase  in  a  building  agreement 

to  orJor  exiru  will  be  fonnd,  putt,  p.  384. 

u/     •--    ■■■'•.  11       'i.tttq. 
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EXTRAS. 


[CHAP.  XIV. 


Architect's 
liability  for 
extras. 

Warranty  of 
authority. 


properly  ;  he  cannot,  without  authority,  bind  his  employer  to  pay 
for  additional  work.  Where,  therefore,  extra  work  is  done  by 
order  of  the  architect,  the  builder  must  show  an  authority  in  the 
architect  to  give  dii-ections  for  extra  work  ;  and,  when  the  architect 
is  shown  to  be  the  employer's  agent  to  bind  him  by  any  deviation 
or  addition,  it  will  be  necessary  to  inquire  whether  the  agency  of 
the  architect  to  order  extras  wt',s  general,  or  limited  to  a  specified 
extent.  (~) 

The  architect  may  render  himself  personally  liable  for  the  value 
of  extra  work  executed  by  the  builder,  if  he  expressly  or  im- 
pliedly, without  having  such  power,  represent  to  the  builder  that 
he  has  the  authority  of  the  employer  to  order  such  work,  (a) 


Effect  of 
assent  to 
alterations. 


(3)  Extra  Work  ordered  by  Employer, 

If  it  is  alleged  that  the  order  was  given  by  the  employer,  the 
contractor,  suing  for  work  extra  the  original  contract,  must  not 
only  put  in  that  contract,  if  in  writing,  but  also  prove  a  separate 
and  distinct  contract  with  the  employer  to  do  the  work  sued  for.  (I) 
If  the  builder  has  done  extra  work  without  any  authority  from  the 
employer,  the  latter  will  not  be  bound  to  pay  for  it.  (e) 

Tlie  mere  fact  of  the  employer  liaving  assented  to  certain  altera- 
tions is  not  sufficient  to  make  him  liable  to  pay  for  them  as  extras, 
unless  he  is  either  expressly  informed,  or  must  necessarily  from  the 
nature  of  the  work  be  aware,  that  the  alterations  ^^^ll  increase  the 
expense,  (d)  But  where  it  was  shown  that,  in  the  progress  of 
building,  some  process  more  expensive  than  that  contracted  for 
was  ordered  by  the  architect,  with  the  knowledge  of  the  employer, 
who  was  present  at  the  time,  and  the  builder's  sub-contractor  was 
told  that  it  was  to  be  charged  as  additional  work,  it  was  considered 
that  there  was  sufficient  evidence  of  a  contract  to  pay  the  builder 
extra  for  it,  and  of  authority  in  the  architect  to  make  such  a 
contract  with  him.  (e) 

(z)  Hex  V.  Peto,  1  Y.  &  J.  37 ;  Cooper  v.  Langdon,  9  M.  &  W.  GO  ;  Coker  v. 
Tou7ig,  2  F.  &  F.  98.  And  see  Wallis  v.  I!obinso7i,  3  F.  &  F.  307  ;  Lovelock  v. 
King,  1  M.  &  R.  GO.  „   ,      , 

(a)  Bandell  v.  Trimen,  18  C.  B.  786.  See  ante,  p.  91 ;  Firbank  v. 
Humphreys,  18  Q.  B.  D.  54;  Elkingtoii  v.  Hiirter,  [1892]  2  Ch.  452;  Oliver  v. 
Bank  of  England  (1902),  1  Ch.  610. 

(6)  Eccles  V.  Southern,  3  F.  &  F.  142. 

(c)  Dohson  V.  Hudson,  1  C.  B.  N.  S.  659. 

{J)  Lovelock  V.  King,  1  M.  &  R.  60. 

(e)   Wallis  V.  I!oh!nson,  3  F.  .<t  F.  307. 
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(4)  Evidence  on  Claim  fou  Kxtras. 

Upon  the  principle  that  coutracta  in  wTiting  cannot  bo  varied  Written  con- 
by  extrinsic  evicKnce  of  the  intention  of  the  parties,  where  a  claim  p^uccd. 
is  made  for  extra  work  beyond  that  contracted  for  iu  a  written 
contract,   the  (lucstion  whether  the  work  is  extra  can  only  bo 
decidctl  by  rvference  to  the  written  contract,  which  must  therefore 
be  pnxluced  iu  support  of  the  claim.  (/)     If  the  written  contract  Want  ol 
is  inadmissible  for  want  of  a  stamp,  the  judge  cannot  look  at  it  *      ^' 
for  the  purf»ose  of  determining  whether  the  extra  work  is  included 
in  it  or  not.  (j)     It  is  now  unacted  that  all  such  instruments  as 
may  be  stamped  after  execution  con  bo  received  in  evidence  at 
the  trial,  or  before  an  arbitrator  or  referee,  l>y  payment  to  the 
ofTicer  of  tlie  Court,  or  to  the  arbitrator  or  referee,  of  the  proper 
duty  and  penalty  and  the  further  sum  of  £1.  (h) 

Where  the  written  agreement  between  the  parlies  is  coUalcral  Collateral 
to  tlie  (question  in  issue,  it  need  not  bo  produced ;  as,  for  instance,  '^^^oTbo 
if  it  clearly  appears  that,  whilst  certain  work  was  in  progress  in  produced, 
the  inside  of  a  house  under  a  written  agioement,  a  verbal  order 
was  given  to  execute  some  alterations  or  improvements  on  the 
outside,  (i) 

(5)  What  cannot  be  included  in  a  Claim  for  Extras. 
Where  details  indispensable  for  the  completion  of  the  work,  and  When  details 
which  it  must  have  been  the  intention  of  the  parties  to  include  in  ^^rged  as 
the  agreement,  are  omitted  from    the   specification,   the   builder  extras, 
cannot  make  a  claim  for  such  articles  as  extra.s,  e.y.  a  contractor 
was  not  entitled  to  recover  for  the  flooring  aa  an  extra.  (A) 

A  builder  who  has  accepted  a  contract  upon  an  erroneous  Error  in 

quantities. 

'/)  Rujton  V.  r„rni»h,  1  D.  A  L.  W.5:  S.C.  Jones  T.  Howell,  4  Dowl.  P.  C. 
17i> ;  IMhtirJ  r.  .^U,-^nM,  U  .lur.  71,  Bail  C,  per  WilliamB,  J. ;  I'nrlon  v.  Cotf,  6 
Jur.  Bail  C.  370,  pn-  I'altrwm,  J.     Sec  E-lie  t.  Kingtford,  2^  L.  .1.  C.  V.  12.3. 

(y)  Vincent  r.  Colt,  M.  &  M.  257,  prr  Lord  Tcntcrdeii.  Sco  AV/ie  v.  Kingit- 
ford,  2.3  L.  .1.  C.  I'.  123,  where  it  wa«  held  tiiot  tlio  defon'knt  was  not  ontitfod 
to  a  non-suit,  but  the  Court  ma<lo  a  nilo  for  a  new  trial,  l/w/hes  ▼.  DwUi,  8 
I»owI.  V.  C.  478 ;  Fielder  v.  Itay,  3  M.  &  P.  659 ;  tUepken*  t.  Pinnty,  2  J.  B. 
Moore,  349. 

(A)  Sump  Act,  1891,  .'■>4  tc  .W  Vict.  c.  39,  s.  14. 

(•)  ReiJ  T.  Halle,  M.  iV  M.  41.3,  per  Lord  Tcntordcn,  commented  on  \>y 
PattcMon,  J.,  in  Pnrton  r.  Cole,  1)  Jtir.  llail  C.  .370.  See  Vincent  r.  Cole,  $upra  ; 
EnJeine  r.  A.l«t,ie,  L.  H.  8  Ch.  766;  Lindley  T.  Lacey,  17  C.  B.  N.  S.  678; 
Mnrifan  T.  nrifilh,  L.  R.  •!  Y.X.  70. 

(A  Williamt  v.  yHznuiurict,3  H.  A  N'.  844.  S<^o  Thorn  r.  Mayor  of  Itondnn, 
U  li.  0  V.x.  163;  and  .SAarpe  t.  San  Paulo  By.,  L.  R,  8  Ch.  Ap.  697,  ante, 
p.  17,  under  "  Specifications." 
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[CHAP.  XIV. 


Builder  can- 
not recover 
for  better 
materials 
than  con- 
tracted for. 


statement  of  the  quantities,  taken  out  by  the  architect,   cannot 
claim  for  extra  quantities  of  materials  used,  {l) 

If  the  builder,  in  completing  a  contract  for  a  stipulated  price, 
use  materials  of  a  better  kind  than  those  contracted  for,  he  is  not 
at  liberty,  on  that  account  alone,  to  charge  more  than  the  stipu- 
lated price,  nor,  of  course,  can  he  require  the  materials  worked 
into  the  building  to  be  retm-ned,  because  the  employer  will  not 
pay  an  increased  price  on  account  of  the  better  materials,  (m) 


Where 
original  con- 
tract deviated 
from, 


or abandoned. 


Usual  con- 
dition that 
extras  shall 
not  vitiate 
contract. 


(6)   How   FAK   OrJGINAL   CONTRACT  EXCLUDED  BY  EXTEAS. 

When  work  is  to  be  done,  and  materials  supplied,  under  a 
building  contract  for  certain  estimated  prices,  and  there  is  sub- 
sequently a  deviation  from  the  original  contract  by  the  consent  of 
the  parties,  the  contract  and  estimate  are  not  on  that  account 
excluded,  but  are  to  be  the  rule  of  payment,  so  far  as  the  special 
contract  can  be  traced  to  have  been  followed ;  and  for  any  excess 
the  party  is  entitled  to  sue  as  upon  a  quantum  meruit,  although  the 
time  for  completing  the  payments  under  the  original  contract  has 
not  expii-ed  when  the  action  is  commenced,  {n)  But  if  the  work 
to  be  carried  out  under  the  original  contract  has  been  so  entirely 
abandoned,  and  there  is  such  a  total  deviation,  that  the  terms 
are  not  applicable  to  the  new  work,  and  it  is  impossible  to  trace 
the  contract,  and  to  say  to  what  part  of  it  the  new  work  should  be 
applied,  the  builder  is  entitled  to  recover  by  measure  and  value 
for  all  the  work,  as  if  there  had  been  no  contract  at  all.  (o) 

Building  contracts,  in  general,  specially  provide  that  any  altera- 
tions or  additions  in  or  to  the  works  shall  not  vitiate  the  contract ; 
but  that  all  additions,  omissions,  or  variations,  made  in  carrying 
out  the  works,  for  which  a  price  may  not  have  been  previously 
agreed  upon,  are  to  be  measured  and  valued,  and  certified  for  by 
the  architect,  and  added  to,  or  deducted  from,  the  amount  of  the 
contract,  as  the  case  may  be,  according  to  a  schedule  of  prices 
annexed,  or,  where  the  same  may  not  apply,  at  fair  measure  and 
value,  {p) 

(J)  Scrivener  v.  Pasl;  18  C.  B.  N.  S.  785;  Colder  v.  Young,  2  F.  &  F.  98; 
Kemj)  V.  Base,  1  C4iff.  258  ;  Eimherhy  v.  Bid;  L.  E.  13  Eq.  22.  See  ante,  the 
cases  referred  to  at  p.  13,  under  "  Quantities." 

(to)   Wilmot  V.  Smith,  3  C.  &  P.  453. 

(«)  EoUon  V.  Oodfreij,  Holt,  236;  Pepper  v.  Bur1an<J,  Peaks,  139;  Elhs  v. 
Bamlen,  3  Taunt.  52.  See  Hoadky  v.  Madaine,  4  M.  &  S.  340;  Jackson  t. 
Galloway,  6  Scott,  786 ;  Lovelock  v.  King,  1  M.  &  E.  60.  See  the  cases  con- 
fjidered  ante,  p.  126,  et  seq. 

(o)  See  cases  in  note  (n),  supra, 

(p)  See  the  Precedents,  post. 
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It    may   \im  stipulate*!,    at    tlio    liiiio    when    the    njjn-cinonl  for 
alterations  or  iloviatious  is  mado,  that  tlio  tonus  of  tho  original.       _       ^^1 
ooutract  siiall  Xte  applicable  to  the  same.     Aud  where,  in  a  con-  contract  xhail 
tni.  t  1111. ill  seal,  then.-  \va.><  a  stipulation  that  tiio  employers  mij^ht  loeiir* "  " 
inikc    .nl.iitions   to  tiie  oriy;iiial  works  on  fjiving  tiio  contractor  wot''* 
written  instructions  for  that  purpose  signed  by  the  engineer ;  and 
a  verbal  armngeinent  was  afterwards  niatlo  by  tho  engineer  fur  llio 
execution  of  certain  extension  work.^,  allowing  for  a  variance  in 
the  prices,  but  stipulating,  with  tho  exception  of  that  variance, 
tluit  all  the  provisions  of  tiio  contract  should  bo  considercd  03 
iipplicablc  to  the  extension  work;  it  was  held  that  the  contractor 
could  not  afterwards  reject  tho  terms  of  tho  cod  tract,  and  claim 
remuneration  for  tho  work  as  upon  a  quantum  meruit,  nor  coul<l 
ho  ask  in  equity  for  accounts  to  l*  taken  iiideiKMulently  of  tho 
contract,  {q) 

As  to  extras  in  contracts  with  corjwrations,  see  ante,  p.  45.  (r) 
As  to  elTect  of  extras  on  time  condition.n,  sec  ante,  p.  139. 

(9)  Hanger  r.  Gnat  Wtttern  liy^  5  II.  L.  Ca.  72. 

(r)  Sat  «co  Uoodytur  T.  Wrymouth  {Mayor),  U.  &  K.  C7,  au(f,  \\  184,  n. 
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SECT.  I.— BUILDING  BECOMING  IMPOSSIBLE— GENERALLY. 

Where,  subsequently  to  the  making  of  the  contract,  the  perform- 
ance of  the  work  becomes  impossible,  it  will  depend  upon  the 
construction  of  the  agreement  whether  the  contract  remains 
applicable  to  the  subsequent  impossibility,  or  on  whom  the  con- 
sequences of  such  impossibility  shall  faU. 

Where  the  law  creates  a  duty  or  charge,  and  the  party  is  dis- 
abled from  performing  it  without  any  default  in  him,  there  the 
law  wni  excuse  him,  as  expressed  by  the  maxim,  "  Lex  non  cogit  ad 
irnpossibilia ;  "  but  where  the  party  by  his  own  contract  creates  a 
duty  or  charge  upon  himself,  then  he  is  bound  to  make  it  good, 
notwithstanding  any  inevitable  accident,  because  he  might  have 
provided  against  it  by  his  contract,  (a)  If  a  person  by  his  own 
contract  absolutely  engage  to  do  anything  without  any  qualifica- 
tion, he  must  make  compensation  in  damages,  although  the  per- 
formance is  rendered  impracticable  by  some  unforeseen  cause  over 
which  he  had  no  control,  (b) 

(a)  Per  Cur.  in  Paradine  v  Jane,  Aleyn.  26.  But  see  Nicholl  v.  Ashlon 
(1901),  2  K.  B.  126,  post,  p.  194 ;  Atkinson  v.  Ritchie,  10  East,  530,  and  cases 
thereunder.  Per  Willes,  J.,  in  Clifford  v.  Watts,  L.  K.  5  C.  P.  586.  See  p. 
125  as  to  right  to  payment  in  case  of  accident  after  part  performance  of  the 
work.  By  the  French  law  the  contractor  is  liable  if  be  supplies  the  materials 
when  the  subject-matter  of  the  contract  is  lost  in  any  manner  before  delivery. 
"  Si  dans  le  cas  oil  I'ouvrier  fournit  la  matiere,  la  chose  vient  a  p^rir,  de  quelque 
maniere  que  ce  soit,  avant  d'etre  livree,  la  perte  en  est  pour  Touvrier,  i  moins 
que  le  maitre  ne  fut  en  demeure  de  reoevoir  la  chose."  Code  Civil,  Liv.  III.  tit. 
viii.  1788.  See  as  to  Kornan  law,  LL.  20,  63,  £f.  de  contrah.  empt.  Pothier, 
Louage,  425. 

(&)  Per  Cur.  in  Ford  v.  Cotesworth,  L.  E.  4  Q.  B.  134 ;  Baily  v.  Be  Crespigny, 
L.  R.  4  Q.  B.  180.     See  Jones  v.  St.  John's  College,  Oxford,  L.  R.  6  Q.  B.  115, 
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It  is  conso<|iiently  imiwrtant  tlint  tlio  agreement  to  builJ  sluuilil 
contain  an  exceiiliou  agaiiist  accident,  etc.,  aa  otherwise  the  buihkT 
will  bo  bound  by  his  stipulation,  notwitlistanding  any  obstacle 
arising  by  accident,  etc. ;  for,  although  the  law  excuses  accident 
again.st  an  iniplieil  covenant  for  perfonnauce,  yet  it  will  not  against 
an  express  one.  (e) 

I'jion  the  above  principles  a  covenant  to  build  a  bridge,  and  to  Kxamplcn 
keep  it  in  repair  for  a  certain  time,  was  held  to  bind  the  covenantor  "ont"'^,'"^ 
to  rebuild  the  bridge,  although  it  was  broken  down  by  an  extra-  bccomini? 

floo<l.  (f/)  Agiiin,  in  a  Canadian  ca.se,  where  a  jvirtially  ™P**^*'  °* 
'  ,  1  building  was  destroyi»d  by  firo,  and  the  builder  sued  a.s 
on  a  ^antum  meruit,  it  was  held  that  he  could  not  recover.  (<•) 
Ami  where  a  builder  contractotl  to  do  certain  specific  works, 
including  alterations,  within  a  fixed  time;  (/)  or  according  to  a 
specification ;  (j)  it  was  held,  in  the  first  case,  to  be  no  excuse  that 
■!s  rendered  j>erformance  of  the  work  within  the  time  fixed 
I' ;  or,  in  the  .second  case,  that  the  work  wjis  impracticalilo 
^kccording  to  the  specification.  If  one  party  to  a  contract  stipulates 
for  the  option  of  ix>rfonning  his  part  in  one  of  two  lawful  ways,  ho 
is,  after  having  once  made  his  election,  Ixiund  by  such  election ; 
and  if  the  performance  is  imf)0.ssible,  and  not  illegal,  he  is  liable  to 
daningps  for  not  being  able  to  ixrform  it.  So  an  in.suraucc  com- Rcinsuto- 
pany,  having  elected  to  reinstate  insured  prcmi-ses  which  had  been  DJi'jy^ings, 
damaged  by  fire,  were  held  Iwund  to  reinstate,  though  the  buildings 
werr  taken  down  by  the  public  authority  as  dangerous,  (h) 

Then*  is  a  curious  rule  laid  down  in  1  IIoll.  Abr,  as  follows  :(i) 
"  If  a  man  covenant  to  build  a  house  before  such  a  day,  and  after- 
wards the  jilagtie  is  there  liefore  the  day,  and  continues  there  till 
after  the  day,  this  shall  excuse  him  from  the  breach  of  the  coveuanii 
for  not  doing  thereof  before  the  day,  for  the  law  will  not  compel 
him  to  venture  his  life  for  it,  but  he  may  do  it  after."     But  it 

(0  8m  Barker  t.  Undgton,  3  M.  ii  S.  207  ;  The,rnl>orow  v.  Whitacre,  2  Ld. 
lUjin.  11&(.     A  luitablo  cUiue  will  ho  found  at  p.  38 1 ,  ixxf. 

i,{)  nrtcknock  Sai-igatinn,  rtc  v.  Pritdiard,6\.  R.  7&1 ;  boo  Pvcr,  .33  o  (10). 
C'f.  the  Aroeriain  c»»e  of  I.i-in'jtinnf  v.  Oraift,  32  Mim.  47Jl,  where  one  ngrced 
to  ke«p  a  bridge  in  repair  f  ir»,  and  it  w.m  Imrnt  iip,  and  he  was  held 

not  boaod  to  relmild  it.     "  ;'on  r.  Aynaley,  2  Bro.  C.  C.  .3-10;  East- 

hournt  L.  BH.  x.  Jackmn,  7 1   .^<,  t  •!  nury  19,  1885. 

(t)  King  T.  Low  (irxil),  11  Ont  L.  H.  2.34. 

(/)  Jona  T.  4S/.  John'%  Collrtjt,  Ot/otH,  L.  R.  6  Q.  B.  115;  and  see  anta, 
p.  140. 

fo)   Thorn  r.  Afa^or  of  London,  1  App.  fa*.  120;  and  tet  ante,  p.  17. 

(A)  Urwm  T.  Royal  Inturanre  Co.,  28  L.  .1.  Q.  B.  27.\  Krie,  J.,  ditftilienfe ; 
BarkwortJt  r.  i'oung,  4  Drew.  1. 

(•)  r.  450,  pi.  10. 

E.B.C.  0 
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would  seem  that  the  contract  would  be  suspended  only,  (k)  not 
dissolved. 

Where  from  the  nature  of  the  contract  it  appears  that  the 
parties  must  from  the  beginning  have  knoAvn  that  it  could  not  bo 
fulfilled,  unless,  when  the  time  for  the  fulfilment  of  the  contract 
arrived,  some  particular  specified  thing  continued  to  exist,  so  that 
when  entering  into  the  contract  they  must  have  contemplated  such 
continued  existence  as  the  foundation  of  what  was  to  be  done ; 
then,  in  the  absence  of  any  express  or  implied  warranty  that  the 
thing  shall  exist,  the  contract  is  not  to  be  construed  as  a  positive 
contract,  but  as  subject  to  an  implied  condition  that  the  parties 
shall  be  excused  in  case  before  breach  the  contract  becomes 
impossible  from  the  perishing  of  the  thing  without  the  default  of 
the  contractor.  (I)  Where  a  contract  was  made  for  the  erection  of 
machinery  upon  buildings  of  one  of  the  parties,  to  be  paid  for  on 
completion ;  and  in  the  course  of  the  work  the  premises  were 
destroyed  by  fire;  it  was  held  that  both  parties  were  excused 
from  further  performance,  and  no  liability  accrued  on  either 
side,  (m)  So  with  a  contract  for  the  construction  and  fitting  of 
engines  for  a  ship  then  on  voyage,  to  be  paid  for  by  instalments  ; 
under  which  the  work  was  commenced  and  payments  made 
accordingly,  but  before  completion  the  ship  was  lost  at  sea ;  it  was 
held  that  both  parties  were  discharged  from  further  performance, 
that  the  shipowners  had  acquired  no  property  in  the  materials, 
and  that  they  could  not  recover  instalments  already  paid  as  on 
failure  of  consideration.  (?i) 

Where  there  was  a  contract  to  ship  goods  at  a  certain  time  by 
a  particular  ship,  and  the  ship  became  stranded,  and  so  much 
damaged  as  to  render  it  impossible  for  her  to  arrive  at  the  port  of 
loading  in  time,  it  was  held  (o)  that  the  contract  must  be  construed 
as  subject  to  an  implied  condition  that,  if  at  the  time  for  its  per- 
formance, the  vessel  should,  without  fault  on  the  defendant's  part, 
cease  to  exist  as  a  ship  for  the  purpose  of  shipping  the  cargo,  the 
contract  .should  be  treated  as  at  an  end.  (^j) 

Where  a  building  under  repair  is  accidentally  destroyed  by  fire, 
the  rights  of  the  builder  who  is  doing  the  repairs  and  building 

(Jc)  See  per  Campbell,  C.J.,  in  Ball  v.  Wright,  27  L.  J.  Q.  B.  354,  355. 

{I)  Per  Cur.  in  Tatjlor  v.  Caldwell,  3  B.  &  S.  833.  See  also  Howell  v. 
Coupland  (1876),  1  Q.  B.  D.  258. 

(to)  Ajpleby  v.  Myers,  L.  E.  2  C.  P.  651 ;  arite,  p.  125. 

(n)  Anylo-Egyptian  Navigation  Co.  v.  liennie,  L.  E.  10  C.  P.  271,  571. 

(o)  Following  Taylor  v.  Caldwell  and  Howell  v.  Coupland,  supra,  Vaughan 
Williams.  L.J.,  dissenting. 

(i.)  Nickoll  V.  Ashioii  (1901),  2  K.  B.  126. 
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owner  liavu  to  be  considcnxl.     It  is  submittetl  tliat  if  instjilmculs  deatroycd 
have  been  jwid  to  tlie  builder  be  can  retain  them  ;  and  f\irther,  be   '     "■ 
may  recover  any  sums  wbich  liavo  accruetl  due  prior  to  tlie  date 
▼hen  tbe  buiMing  was  destroyed.     This  principle  appears  to  have 
lieon  laiil  down  in  what  are  known  as  the  "  coronation  .seat  cases,"  CoronBiion 
which  arose  in  con3c<iueuce  of  the  iiostponcmcnt  of  tiie  coronation  *<*' <**"*• 
on  June  26,  1902.     In  one  of  these  cases  the  defendant  agi-eed  to 
let  to  the  plaintiff  a  room  for  the  puri)osc  of  viewing  the  procession 
for  a  sum  of  money  j>ayable  Ijefore  the  date  of  the  procession,  and 
the  plainlitr  i«iid  £100  jwirt  of  that  sum  l)efore  the  date  when  the 
procession  was  to  have  taken  place.      In  an  action  brought  to 
recover  the  £100  which  had  lx;en  paid,  it  was  held  that  the  plaintiff 
was  not  entitknl,  but  that  the  defendant  (on  his  counterclaim)  was 
entitled    to    the    unpaid    kilance,  inasmuch   as  his  right  to  that 
|>ayment  had  accrued  before  the  pi-oce.sslon  became  imi^ssible.  (y) 

"  Where  ther«  is  an  agreement  which  is  based  on  the  assumption 
by  both  parties  that  a  certain  event  will  in  future  take  place,  and 
that  event  is  the  foundation  of  the  contract,  and  through  no 
default  by  either  party,  and  owing  to  circumstances  wluch  wci-e 
not  in  the  contemplation  of  the  luirties  when  the  agreement  w;i.s 
made,  it  hapi)en3  that,  Ijefore  the  time  fi.xcd  for  that  event,  it  is 
ascertained!  that  it  cannot  take  place,  the  parties  thenceforth  are 
lx)th  free  from  any  sub.sequent  obligation  cast  ujwn  them  by  the 
agreement ;  but,  except  in  cases  where  the  contract  can  be  treated 
as  rescinded  ab  initio,  any  payment  previously  made,  and  any  legal 
right  previously  accruetl  according  to  the  terms  of  the  agreement, 
will  not  be  disturbed."  (r) 

'\>Tierc   premises   insured   again.st    fire   are    burnt    down,    the  Rights  of 
company  in  the  event  of  a  total  lo.ss  may  reinstate  the  property  J,°^™io5. 
cqui^-alent  to  that  destroyed ;  and  in  tbe  event  of  partial  loss  may 
repair  and  put  the  property  in  the  same  state  as  it  was  in  before 
the  fire.  {») 

(q)  Chandler  v.  ttrbttrr  (1904),  1  K.  B.  493. 

(r)  /'  .  » T  I!omcT,  L.J.,  ot  p.  501  in  the  L.  It 

(<  3,  c.  78,  r.  83,  llio  operation  of  which  U  not  conRned  to  the 

Mc:  fiarle    Oortly,  1   D.   I.   &   S.  477;    Andenon  v.   Citmmereial 

lnt>tran(»  V^.,  5.S  L.  J.  Q.  !V  W, ;  M  W.  U.  1H9.  Sec  nl*)  Chirk  v.  Limhay,  R8 
I^  T.  lOH;  DUiktlty  v.  Muller,  fw  .1.  1'.  51,  followed  in  Klliott  v.  CruUhley 
(190»'.),  A.  C  7 ;  Civil  Strvict  Co-op.  Sue.  \.  (Icnerai  Stmm  Savigation  Co. 
(r.03),  "J  K.  n.  75C.  For  a  fi)rm  of  clnuw  provi<Iirig  that  the  huilder  »hall 
inmirc  a^tiiuit  fire,  see  po€l,  p.  387 ;  and  for  a  claase  providing  for  waiver  of 
l^oaltics  in  case  of  6ro,  see  p.  391. 
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SECT.  11.— IMPOSSIBILITY  BY  ACT  OF  GOD. 

It  is  a  rule  of  law  that  when  the  law  creates  a  duty,  and  the 
party  is  disabled  from  performing  it,  without  any  default  of  his 
own,  by  the  act  of  God,  the  law  will  excuse  him ;  but  when  a 
party  by  his  own  contract  creates  a  duty,  he  is  bound  to  make  it 
good,  notwithstanding  any  accident,  by  inevitable  necessity,  (t) 
"  The  act  of  God  is  in  some  cases  said  to  excuse  the  breach  of  a 
contract.  This  is  in  fact  an  inaccurate  expression ;  what  is  meant 
is  that  it  was  not  within  the  contract."  (n) 

SECT.  III.— IMPOSSIBILITY   BY  ACT  OP  LAW. 

Impossibility  No  contract  can  be  carried  into  effect  which  was  originally 
caus"d'by^  made  contrary  to  the  provisions  of  law  (e.ff.  a  contract  for  building 
act  of  law.  in  contravention  of  the  provisions  of  the  London  Building  Act, 
1804),  {v)  or  which,  being  made  consistently  M'ith  the  rules  of  law 
at  the  time,  has  become  illegal  in  virtue  of  some  subsequent 
law.  (re)  Upon  this  principle,  a  covenant,  restrictive  of  the  use  of 
land  as  regards  building,  is  discharged  by  a  railway  company 
subsequently  taking  the  land  under  compulsory  powers  and 
building  a  station  upon  it.  (y) 


SECT.  IV.— IMPOSSIBILITY  BY  ACT  OF  PARTIES. 

Impossibility      ggg  „ntg,  Chap.  IX.,  p  112.,  et  seq. 

party  to 

contract,  ^^^  p^^  q,,,.  ;„  iV'ic7io?s  v.  Mardand,  2  Ex.  D.  4.     See  Nugent  v.  Smith,  1 

C.  P.  D.  429,  for  the  explanation  of  the  analogous  terms  of  the  civil  law  damnum 
fatale,  casus  forluitus,  vis  major. 

(u)  Per  Cur.  in  Baihj  v.  De  Crespigny,  L.  R.  4  Q.  B.  180.  See  Co.  Lit. 
206(a);  Laughter's  Case,  5  Co.  21  {h);  Wear  Commissioners  v.  Adamson,  1 
Q.  B.  D.  546. 

(w)  Stevens  v.  GourJey,  7  C.  B.  N.  S.  99.  See  the  London  Building  Act, 
1894,  post,  Part  III. 

(x)  Per  Cur.  in  Atkinson  v.  Ritchie,  10  East,  534. 

((/)  Baily  v.  De  Crespigny,  L.  B.  4  Q.  B.  180 ;  Doe  d.  Anglesea  v.  Pugeley,  6 
Q.  B.  107.  See  Newly  v.  Sharpe,  8  Ch.  D.  39  ;  Newington  L.  Bd.  v,  Cottinghfm, 
I.  Bd.,  12  Ch.  D.  725. 
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tlivro  Ilis  licen  port  |KTroriiiaiico     .         .         .     .      I'.iy 

ilaraa^^im  nri!  an  ailwinato  ri'iiiC'ly        .         .         .     '-(K) 

A         -irig  iLima^;eii     .  .  ......     -"0 

S«<-T.  II.    SitLinc     rKBruKMANct:    or    AuKeEMevrs    kou    nuiLiuxo 
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ilrulo '-"Ol 

-r  part  of  an  B)jrecractit  will  bo  etiforccil  .  -'<>2 

(,j    >  ■    -i  by  Court  of  agreement -•••'5 

(4)  '•  contract  to  bo  BcttleJ "         ....  ■-'"•J 

(5)  iJii., ..  •  I  nominees -"-l 

(C)  Injun.  Jill 

sk(t.  i.— specific  perfoiimance  of  building  co.ntka  ts. 
(1)  General  Klle. 

It  in  now  settled  that,  with  certain  exceptioiw,  the  Court  will 
not  decree  sjHxjific  perfonnance  of  contracts  to  build,  on  the  gL'iieral 
principle  tliat  the  Court  docs  not  .specifically  enfi)rce  contracts 
invrilviur;  ]>ersonal  services,  skill,  or  confulence,  (a)  or  contracts  the 
perfonnance  of  which  it  cannot  adequately  svipervise. 

Ujxm  this  principle  the  Court  has  refused  to  enforce  a  covenant 
to  lay  out  a  given  sum  on  a  building  of  a  certain  value  ;  (b)  and 

(a)  iToy  v.  Johnton,  2  11.  A  M.  118.  Sco  Cooper  v.  Jamtan,  L.  R.  3  l->i. 
98;  SauiuUrt  r.  JlnuJing  //arbour  Improitmmt  Co.,  W.  N.  1885,  p.  30; 
Krrington  T.  Aynet/ry,  2  llro.  ('.  f".  .14.1,  '■it.-l  l.v  Grant,  .M.Il.,  in  Flint  v. 
Brandon,  8  Vc»i.   IM.     Sif  '  '/ort/,  3  llro.  C.  C.  IGC,  aa  lo 

Ix>nl  1  hurlow'it  opinion  agaii;  ,  -  rfumiancc  of  a  covenant  lo 

bniM;  I'cLzlun  V.  Srrrton,  2  Sui.  vV  U\i\.  4u7  ;  Vritmi  v.  TicktII,  1  Yen.  CO; 
JVutWy  T.  IVryin,  3  \>i.  184;  Flint  r.  //randon,  8  Ve«.  I.VJ;  //oot/t  v.  PollarJ, 
4  Y.  *  ('.  Kx.  CI  ;  Poll.inl  v.  Clayton,  1  K.  &  J.  4C_» ;  Ahingrr  v.  Athlon,  L.  It, 
17  E.|.  358.  See  Slrtlley  r.  fairton,  15  Ch.  I).  113;  Tht  Houlh  Walo  Jty.  Co. 
V.  Wytha,  1  K.  *  J.  18«;. 

(6;  A'mnoft/n  v.  Aijnnlry,  tupra  ;  Mi'tly  v.  Viryin,  luprn ;  /trace  v. 
WAmtri,  25  Bcav.  348.  .Seo  littauvrth  v.  /Min  o/  kl.  J'aurt,  Sel.  Cas.  in 
ChMxery,  185  ..'nd  ed.},  1850. 
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would  not  enforce  the  usual  stipulations  for  building  in  a  building 
agreement,  (c) 


Where  the 
work  ig 
sufficiently 
defined. 


Where  work 
13  defined, 
and  is  to  bo 
executed  on 
defendant's 
land. 


(2)  E.XCEPTIONS. 

There  are,  however,  exceptional  cases  which  seem  to  show  that 
the  ground,  often  alleged,  for  the  refusal  of  the  Court  to  interfere 
in  the  case  of  building  contracts: — that  it  has  no  sufficient  means 
of  ascertaining  whether  the  work  has  been  properly  executed,  or 
the  stipulated  amount  expended  thereon — is  not  always  a  sufficient 
reason. 

Thus,  in  Mosdi/  v.  Virr/in,  (d)  Lord  Loughborough,  L.C.  was  of 
opinion  that  specific  performance  of  an  agreement  to  build  might 
lie  decreed  if  sufficiently  certain  ;  and  this  opinion  was  concurred 
in  by  Ilomilly,  M.R.,  in  Brace  v.  Wclmcrt,  (e)  and  it  has  also  been 
held  that  where  a  contract  to  build  or  to  repair  is  in  its  nature 
defined,  the  Court  will  enforce  the  same  specifically.  (/) 

The  doctrine  of  Lord  Loughborough,  (cj)  as  will  be  seen  from 
cases  to  which  reference  will  be  made  in  this  chapter,  has,  to  a 
certain  extent,  received  confirmation. 

The  Court  has  jurisdiction  to  enforce  specific  performance  of 
a  contract  to  do  work,  which  is  not  only  defined,  but  is  to  be 
done  upon  the  defendant's  own  property,  and  in  the  perform- 
ance of  which  the  plaintiff  has  a  material  interest,  which  is  not 
capable  of  adequate  compensation  in  damages.  The  fact  that  the 
plaintiff,  by  reason  of  his  having  parted  with  his  land  to  the 
defendant,  has  no  opportunity  of  erecting  the  buildings  at  his  own 
cost,  and  so  ascertaining  the  amount  of  damages  sustained  by  reason 
of  the  non-performance  of  the  contract,  makes  a  Court  of  Equity 
more  anxious  to  decree  specific  performance  of  a  contract  to 
build,  (h) 

An  exception  to  the  general  rule  is  recognised  if  the  plaintiff 

(c)  Wilkinson  v.  Clements,  L.  R.  8  Ch.  9G. 

(d)  Mvsehj  V.  Virgin,  ?j  Ves.  184.  See  CuUtt  v.  Smith,  10  Jur.  N.  S.  1123; 
Bait,mann  v.  James,  L.  It.  3  Cli.  508.  Cf.  Orccnhill  v.  Isle  of  Wight  Ry.  Co., 
19  W.  R.  345;  Bernard  v.  Meara,  12  Ir.  Ch.  R.  389,  397.  Fnj  on  Specific 
Performance  (4th  ed.),  43. 

(e)  Brace  v.  Wehnert,  25  Beav.  348  ;  Soames  v.  Edge,  1  Johns.  G73. 
(/)  Hepburn  v.  Leather,  50  L.  T.  660. 

(j)  Mosely  v.  Virgin,  supra.  Sec  Fry  (4tli  ed.),  43;  and  Ciihitt  v.  Smith,  10 
Jur.  N.  S.  1123. 

(7()  South  Wales  By.  Co.  v.  Wythes,  1  K.  &  J.  200 ;  and  see  Price  v.  Cor- 
poration of  Penzance,  4  Hare,  506  ;  Soames  v.  Edge,  1  Johns.  669  ;  Darnley  v. 
L.  C.  &  D.  By.  Co.,  1  De  G.  J.  &  S.  204  ;  3  ih.  24 ;  L.  R.  2  H.  L.  43  ;  Hood  v. 
N.  E.  By.  Co.,  L.  R.  5  Ch.  625.  See  Wilson  v.  ^Northampton  &  Banhury  By, 
Co.,  L.  R.  9  Ch.  279 ;  and  Powell  Duffryn  Steam  Coal  Co.  v.  Taff  Vale  By.  Co., 
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can  establUh  (1)  that  tho  builJing  work,  of  which  he  seeks  per- 
formance, is  defined  by  tho  contract ;  (2)  that  lie  h;u  a  substantial 
intere.st  in  liaving  tho  contract  performed,  wliich  is  of  such  a  iiiituro 
tliat  ho  cannot  Ik?  compensjited  for  breach  of  the  contract  by 
damages ;  (3)  that  tlie  defendant  has  by  the  contract  obtained 
possession  of  tho  hind  on  which  tho  work  is  contracted  to  Ik) 
done,  (i) 

It  was  lield  that  a  covenant  "  to  croct  and  build  seven  messnages  Wh«t  u 
or  dwellinjj-honses  on  the  demised  premises,  with  all  suitable  out-  d"fllaiil)u. 
buildings  tiiereto,  in  a  workmanlike  manner,  and  under  the  direc- 
tion and  to  tho  iuilisfaction  of  the  sur\eyor  or  aj^ent  for  the  time 
Ijciny  of  tho  lessor,  and  similar  to  the  messuages  or  dwell iuj,'- 
houses  alreaily  erected  in  Percy  St.,"  was  sufficiently  sjiecilic, 
ftUhou;,'h  the  houses  in  Percy  St.  were  not  all  the  same,  and  there 
waa  sufficient  variety  to  make  it  uncertain  which  was  to  be 
followed,  (k) 

It  was  also  held  in  this  coso  that  damages  assessed  on  tho 
principle  of  EbbftU  v.  Conquest  (/)  would  aflbrd  no  adequate  remedy. 

Upon  the  same  principle  as  to  work  sufficiently  defined,  the  Elevation  of 
Court  has  decreetl  that  the  elevation  of  a  house  should  be  altered  o°^^i^     ' 
to  correspond  with  the  adjoining  houses,  according  to  tho  covenant  purposo 
of  the  les-see  to  that  effect,  (m)  and  that  a  l>uilding  lino  lie  adhered 
to.(n) 

(3)  WllERE  TIIEUE  II.VS  BEE.S  TaKT  PeUFOKMAKCE. 

Part  performance  of  a  contract  has,  in  somo  cases,  induced  tho 
Court  to  excrci.so  a  jurisdiction,  which  it  would  not  have  done  if 
tho  contract  ha<l  remained  wholly  executorj'.  Thus,  where  pur- 
cliaAcrs  of  land  covenanted  to  make  a  road  and  erect  a  market- 
hooso ;  and  they  entere<l  into  possession,  but  did  not  build  tho 

I*  R  9  Cb.  .^'^l ,  r!i.»mtn,i-h(><l  in  7«U  v.  Midland  O.  IT.  ffy.  Co.,  9  L.  R  (It.)  85 ; 
Crtrnr  v.    H'-  ftv.  Co.,  L.  It.  1.3  iV\.  ii  :    UW/ru/ V.    lirtfon,  ttr., 

Ilf.  Co..  W.  •  -m,  J.ll  ;  Ml.-flcn.  y.  .M,dK-nl,  rtc,  Ily.  Co.,  \..  II. 

3(!     •  ■  ■  .(■  fo'rry /.••,.Co.,[\H'Jl].iCU.62l;    n'HtoH 

r.  I  H</nn  v.  jitutual  Tonlttre,  etc.,  Auoti/ilion 

(IP '  1:;h. 

..  Kmmom  (lOOl),  1  K.  B.  515. 

I-;  ..  ,...,•.  ,.. ;.  ICh.  34. 

./  '-h.  .T77. 

(</., v'l  T.  Tulon,  6  Madd.  469;  Ixrrd  Mannen  v.  Johnton,  1  Ch.  D. 

673 

(»•  n.tihtn  V.  7?.,r;,. n  r.n  :?2i.   See  chAp.  xix., Sect.  I. (n\p,j4i, p. 227. 

M  I  See  lyane  v.  Stintigatf,  10  Vt9.  192;  ami 

r«'i  ;   I'rirr.  v.  CorptTtit it'll  r>/  Prntanct,  4  Hare, 

60C. 
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market-house  ;  specific  performance  was  ordered,  (o)  But,  again, 
unless  the  terms  of  the  contract  are  sufficiently  definite,  part  per- 
formance cannot  be  relied  on  as  a  ground  for  enforcing  it.  (p) 


Object  o£ 
agreement 
to  be  con- 
sidered. 


(4)  Where  Damages  are  an  Adequate  Eemedy. 

The  Court  will  not  decree  specific  performance  when  justice  can 
be  sufficiently  done  by  an  award  of  damages,  (q) 

In  considermg  the  question  whether  damages  will  afibrd  an 
adequate  remedy  for  a  breach  of  covenant  to  bmld  in  a  building 
lease,  it  is  to  be  remembered  that  the  object  of  inserting  in  a  lease 
a  covenant  to  erect  houses,  and  to  maintain  them  and  yield  them 
up  at  the  end  of  the  term,  is  to  seciu-e  the  rent.  If  the  rent  is  not 
paid,  the  landlord  has  no  means  of  protecting  himself  except  by 
recovering  possession  of  the  land,  and  upon  entering  into  possession 
he  may  find  that  the  land  is  not  so  valuable  as  he  supposes,  or  as 
it  was  before  the  demise.  (?•) 


The  measure 
of  damages. 


(5)  Assessing  Damages. 

In  the  case  of  damages,  the  plaintiff  will  be  entitled  to  the 
benefit  of  such  presumptions  as,  according  to  the  rules  of  law,  are 
made  in  courts  both  of  law  and  equity  against  persons  who  are 
wrongdoers,  in  the  sense  of  refusing  to  perform,  and  not  perform- 
ing, their  agreements.  It  is  an  established  maxim  that,  in  assess- 
ing damages,  every  reasonable  presumption  may  be  made  as  to  the 
benefit  which  the  other  parties  might  have  obtained  by  the  hond- 
fidc  performance  of  the  agreement,  (s) 

For  breach  of  a  building  covenant,  the  only  criterion  by  which 

(o)  Price  v.  Corporation  of  Penzance,  4  Hare,  506,  509.  Seo  Pemhroke  v. 
Thorpe,  3  Swanst.  437  n. ;  Sanderson  v.  Cockermouth,  etc..  By.  Co.,  11  Beav. 
497 ;  Oxford  v.  Provand,  L.  R.  2  P.  C.  135;  Crook  v.  Corporation  of  Seaford, 
L.  R.  10  Eq.  678.  See  ante,  p.  59,  as  to  specific  performance  against  lessor 
after  part  performance  by  builder ;  and  Chap.  IX.,  Sect.  I.  (8),  ante,  p.  125, 
et  seq.,  as  to  payment  after  part  performance. 

ip)  South  Wales  By.  Co.  v.  Wythes,  1  K.  &  J.  186 ;  and  see  judgment  as  to 
non-performance  not  constituting  fraud.  As  to  specific  performance  of  contracts 
with  companies,  see  Wilson  v.  Furness  By.  Co.,  L.  R.  9  Eq.  28,  33.  See 
Baphael  v.  Thames  Valley  By.  Co.,  L.  R.  2  Ch.  147  ;  Att.-Oen.  v.  Mid-Kent, 
etc.,  By.  Co.,  L.  R.  3  Ch.  100;  Fortescue  v.  Lostwilhiel  &  Foivey  By.  Co.,  [1894] 
3  Ch.  621.  See  Chap.  V.,  Sect.  III.  (2),  ante,  p.  46,  as  to  specific  performance 
in  the  case  of  part  performance  and  acquiescence  of  coi'poration  or  companies. 

(q)  Wilson  V.  Northampton,  etc..  By.  Co.,  L.  R.  9  Ch.  Ap.  279.  See  ante, 
p.  59,  as  to  the  right  to  a  lease  after  laying  out  money  under  a  verbal 
agreement. 

(r)  See  per  Kekewich,  J.,  in  Molyneux  v.  Bichard  (1906),  1  Ch.  41,  at  p.  44. 

(s)   Wilson  V.  Nm-thampton,  etc.,  By.  Co.,  L.  R.  9  Ch.  279;  ib.,  285. 
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(lama^'cs  can  Iw  inejwunxl  is  the  diiinago  sustuiue«l  by  tlio  plaint  iff 
frulu  the  ditniui.slioJ  value  of  the  premises.  (/) 

An  action  for  Bivcitic  iM'rforninnce  cannot,  under  any  circum-  No  spocino 
Btances,  bo  inaintauted,  alter  Iho  plamtiO  has  recovercil  uaniugCH  iitur  dumagea 
for  non-perforinauce  uf  tlie  contract.  («)  rocovenxi. 


SECT.  II.- SPECIFIC  PERFORM.VNCE  OF  AGREEMENTS  FUU 

building  leases. 

(1)  Gekeu.vl  Rule. 

Upon  a  cuiiinict  to  build  a  house  and  accept  a  lea.se  of  the 
preniise.s,  the  Court  will  grant  .si)ocific  {>erforniance  of  the  contract 
03  to  the  lease,  and  give  damages  for  not  building  tlie  house,  (w) 

lu  a  case  where  jiarties  entered   into  a  preliminary  building  Proliminary 
agreement,   intending  to  execute   a   more   omplete   and  formal ''^^*'°°"  " 
contract,  the  Court  refused  either  to  decree  siKJcilic  performance  of 
the  agreement  or  give  damages  for  its  breach,  (-r) 

The   Court    will    order    the    execution   of  a   lease   containing  Loilto  to 
covenants  to  build  in  accordance  with  the  agreement,  so  as  to  give  'ovouant  to 
the  les-sor  his  remcily  for  the  breach  of  covenant,  (y)  build. 

It  apijcan*  that,  thougli  the  contract  (U>e3  not  in  terms  .so 
provide,  the  lease,  which  the  plaintiff  will  be  entitled  to  call  on 
the  defendant  to  accept,  should  contain  covenants  to  build  in 
occonlance  with  the  contract,  (r) 

Specific  perfonnance  will  not  be  decree<I,  where  arbitrators  fail  Not  com- 
to  agree  upon  details  to  be  settled  by  them,  («)  nor  where  a  plan  anything 
remainB  to  be  approved  of  by  the  iMirties.  (4)  rcmaiiiH  to 

'^'^  ./  I  V  /  Y^  decided  or 

(0   Oldenkaw  v.  IMl,  12  A(L  ic  E.  500.     Sco  also    Wigtdl  v.  School  /or  "PP'OVcd. 
Jndigent  blind,  8  g.  IJ.  D.  .157 ;  Manhall  v.  Mackintonh,  14  T.  L.  R.  458. 
(«)  Sm  the  caacn  citc<l,  Cliap.  XI..  Sict.  II.  (2),  p.  14«. 

(it)  Soamet  v.  AV/jr,  Jolina,  i''"".  '  ■  lisliod  in  Xorria  v.  Jarkton.  1  J.  it  II. 
31U;  Mayjr  of  iMnJun  v.  Sou'  J.  (.li.  Ill;    A'ui/  v.  JuhiiMju,  2  II.  & 

M.  118;  MidiiUton  v.  nrfeniift-'i.  _  i  ■•  it.  J.  A:  Sm.  142  ;  Oxford  v.  I'runtnd, 
L.  R.  2  P.  C.  135.  Sec  I^nrntter  v.  />«  Trafford.  .31  L.  J.  Ch.  554;  Cory  v. 
ThamfM  Iron  Co.,  11  W.  It.  5«lt ;  Johnion  v.  Wyatt,  2  Do  G.  J.  &  S.  18; 
JlindUv  r.  Emery,  L.  R.  1  K.-).  52;   Ourell  y.  Prilchard,  L.  R.  1  Cli.  244. 

(i)  Wood  r.  BdcocJi;  50  L.  T.  251.  But  see  ante,  p.  31,  as  to  prvliniiciary 
•grcemctitii. 

(y)  Per  Tharlow,  L.C..  Luea*  v.  Comiitr/ord,  1  Vcu.  Jun.  235 ;  but  sco  Mvort 
T.  Una  (1848),  2  Pli.  717;   Oxford  v.  Provand.  L.  R.  2  P.  C.  135. 
(t)  Mayor,  tic,  of  h,i,don  v.  SuutKgate,  38  L.  .1.  Cli.  141. 
la)  TiUet  v.  Charing  Cr<—  flridye  Co.,  '26  licav.  419. 

>>>)  Praer  y.    Wehuert,  25  licav.   .148.     lint  sco   Mayor,  etc,  of  London   v. 

.  .18  L.  J.  Ch.   141.     See  ante,  p.  57,  as  to  tlie  erection  of  linildin^ 

planK  to  be  approved  of.     Sec  ante,  p.  114,  el  ten.,  as  to  arcliitect's 

;  and  svc  .Soamri  v.  Edije,  lupra  ;  Stoeker  v.   Wedderburn,  3  K.  &  J. 

T.  llry/hlon,  t(<.,  Ily.  Co.,  1  H.  tt  M.  4C8. 
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Nor  where 
there  is  a  risk 
of  forfeiture. 


Nor  where 
terms  are 
uncertain. 


Where  there 
is  default  of 
lessor  iu 
collateral 
agreement. 


Performance  will  not  be  compelled  when  it  would  impose  on 
the  defendant  tlie  risk  of  forfeiture ;  (c)  and  a  lessee  was  not 
compelled  to  perform  his  agreement  where  his  doing  so  would 
have  involved  a  breach  of  a  prior  covenant  not  to  assign  with- 
out a  license,  (d)  So,  the  Coiu't  will  not  compel  a  defendant 
specifically  to  perform  an  agreement,  when  the  result  would  be  to 
compel  him  to  commit  a  breach  of  a  prior  agreement  with  another 
person,  (c)  But  the  Court  will  look  to  the  fact,  by  whose  act  and 
by  whose  conduct  the  forfeiture  would  be  occasioned,  and  will  not 
permit  a  defendant  to  put  himself  in  such  a  position,  as  that  his 
performance  of  the  agreement  shall  create  a  forfeiture.  (/) 

The  incompleteness,  or  the  uncertainty  in  the  construction,  or 
in  the  application,  or  of  the  terms  of  the  contract,  may  afford 
sufficient  grounds  for  the  refusal  of  the  Court  to  grant  a  specific 
performance  of  the  agreement  for  the  lease.  ((/) 

An  agreement  to  take  a  lease  of  a  house,  which  was  in  course  of 
building,  when  it  was  "  complete,  finished,  and  fit  for  habitation," 
was  specifically  enforced,  an  expert  having  first  reported  that  the 
house  was  "  complete,  finished,  and  fit  for  habitation."  (h) 

If  a  plaintiff  has  made  default  in  a  collateral  agreement  or 
representation,  upon  the  faith  of  which  the  defendant  was  induced 
to  enter  into  an  agreement  for  a  building  lease,  the  Court  will,  in 
general,  refuse  specific  performance,  (i)  Plans  exhibited  may 
operate  as  such  representations,  (k) 


(2)  Whetiiek  Pakt  of  an  Agreement  will  be  Enforced. 

The  general  rule  is,  that  the  Court  must  be  able  specifically 
to   execute    cvcri/  imrt   of  the   agreement   at   the  time  that  its 

(c)  Peacoch  v.  Penson,  11  Beav.  355.  See  Fildes  v.  Hooker,  3  Madd.  193  ; 
Pegler  v.  White,  33  Beav.  403  ;   WiUmott  v.  Barher,  15  Ch.  D.  9G. 

(d)  WiUmott  V.  Barber,  15  Ch.  D.  9G,  supra. 

(e)  lb. 

(/)  nelUng  v.  Lumhy,  3  De  G.  &  J.  493. 

{g)  Taylor  v.  Partington,  7  De  G.  JI.  &  G.  328 ;  and  see  Jefftry  v.  Stephens, 
6  Jur.  N.'S.  947.     See  ante,  p.  33.     Sarauda  v.  Lawford,  4  Gill'.  4'2. 

Qi)  FaidknerY.LhweUin,  11  W.  W.  1055;  12  W.  R.  193.  See  Parlcer  v. 
Taswell,  2  De  G.  &  J.  559. 

(i)  See  Gibson  v.  Goldsmid,  5  D.  M.  &,  G.  757  ;  Beaumont  v.  Dukes,  Jacob, 
422.     See  per  Lord  Cranworth,  in  Myers  v.  Watson,  1  Sim.  N.  S.  523. 

(Ic)  Peacock  v.  Penson,  11  Beav.  355;  Nurse  v.  Seymour,  13  Beav.  254.  See 
Bandall  v.  Hall,  4  D.  &  S.  343  ;  Tindall  v.  Castle,  G2  L.  J.  Cli.  555 ;  Tucker  v. 
Vowles,  [1893]  1  Ch.  195.  See  Piggott  v.  Stratton,  1  De  G.  F.  &  J.  33,  as  to 
the  vendor  or  lessor  being  compelled  to  specific  peiformance  of  such  representa- 
tions in  some  cases.  But  see  the  cases  o?i?c,Chap.  VI.,  Sect.  11.,  p.  03,  et  seq.,  as 
to  plans  forming  part  of  the  agreement. 
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iiitcrjH.-iiti,(ii  i.s  a.skc<l  fur;  for  tlio  Court  will  net  docrco  specific 
iHTfonimnco  of  part  of  a  contmct,(/)  unless  the  port  wliiih  ilia 
iinpoMilile  to  enforce  has  already  been  perfonnetl,  (m)  or  Iho 
unp«'rforineil  part  is  s.'iwniMo  and  divi^^ildc  from  the  rest,  (h) 

Tho  law  with  reference  to  the  enforcement  of  verbal  contracts 
which  have  been  part  performed  will  be  found  in  an  earlier 
chapter.  (<>) 


(3)  COXSTROCTIOX   BY  COUHT  OF  AgRF.EMF.XT. 

Although,  where  an  agreement  is  clear,  the  Court  will  act  upon 
its  own  view  of  the  construction,  without  re;,'ard  to  the  view 
•  ■ntertainwl  by  tho  jKirties,  yet,  where  a  party  has  throughout 
insisted  on  one  construction  of  an  obscure  agreement,  he  cannot 
got  specific  performance  on  the  footing  of  tho  opposite  con- 
structioD.  (/>) 


(4)  "ScBJECT  TO  Contract  to  be  Settled." 

Specific  perfonnancc  of  an  agreement  "  subject  to  a  contract 
to  be  settled,"  or  "sul'ject  to  a  projxjr  contract,"  will  not  bo 
enforced,  (q)  But  where  an  agreement  for  a  lease,  contained  in 
two  letters,  included  tho  clause,  "a  proper  lease  to  be  drawn  up 
with  all  profwr  clauses,  and  approved  of  by  me  and  my  solicitor,'' 
it  was  held  that  tho  last  wonls  did  not  prevent  the  letters  forming 
a  valid  contract,  (r) 

(/)  Ogden  r.  Foulrk,  .32  L.  J.  Cli.  73;  GrrvaU  v.  KJwardu,  2  D.  &  W.  ftO ; 
rii'U  T.  Croll,  2  I'liill.  CO;  Slorier  v.  h'nl.lrrhurn,  .'»  K.  &  J.  303;  ScvllUh 
V  -K-K-JitrTn  Ity.  Co.  v.  Sletrart,  3  Slucq.  II.  L.  fas.  .■W2;  (U/urd  v.  Provand, 
1..  l:.  2  !'.  C.  13."i.     liut  nee  llumxc  v.  y.,.:,;„JI,  lit  Cli.  D.  IT."). 

{fit)   /loj^  T.  //.-/IT,  22  licnv.  351  ;   /  v.  Cihburn,  2  I'liill.  52. 

(n)   For  an  pxampio  of  tlic  lAttcr  r-  .•  W'ilkinium  \.  Clcmeiit$,\..U. 

S  Cli.  M.  S<?p,  ton,  Loirlher  v.  lltavrr,  41  (Jli.  I).  2G5;  Wrony  v.  Strimjer,  fil 
I,.  T.  -170.  Soe  alto  lirren  V.  Jmw,  22  llciT.  t)2.5  ;  nnil  Adami  v.  Kentington 
Vflr'i,  27  Cli.  1».  .104,  where  Urtrn  v.  Low,  waa  distingiiinhod.  Sco  aluo 
l:l,.i,ti  V.  IMr*,  L.  It.  1  Cli.  Ap.  117. 

,  Chap.  VI.,  Sect  I.  (U),  p.  50 ;  and  Ramtdtn  T.  Dyion,  L.  It.  1  11.  L. 
1  .   intf,  p.  CI. 

, ; ,  Mjrihall  T.  Ikiridge,  19  Cb.  D.  233.  Sec  Prttton  v.  Lud;,  27  Cli.  D, 
497. 

"      '«  V.  Prineljal,  ete.,  of  HarnartTi  Inn,  50  L.  J.  Cli.  750;    Wood  v. 
L.  T.  251.     Sec  ante,  p.  31,  an  to  agrccmcnU  made  siiliject  to  a 
tv.uii.i.  1  I-  iiij;  prcporcd. 

(r)   Kadie  v.  Additon,  .V2  I-.  .1.  Ch.  80. 


204  specific  performance.  [chap.  xvi. 

(5)  Building  Leases  to  Nominees. 

As  to  wlien  the  appointment  of  a  nominee  is  a  condition  pre- 
cedent to  right  to  relief,  see  ante,  p.  59. 

(6)  Injunctions. 

The  means  of  enforcing  indirectly  the  affirmative  terms  of  a 
contract  relating  to  building,  of  which  the  Court  could  not  directly 
decree  specific  performance,  will  be  more  conveniently  dealt  with 
in  a  future  chapter,  (s) 

(.s)  See  post,  Chap.  XX. 
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SECT.  I.— DAMAGE  OCCASIONED  TO  PRIVATE  PROPERTY  AND 

PER.SONS. 

(1)  Negligence  in  pih-ling  down  Buildings. 

-  All  persons  must  use  due  care  and  skill,  and  take  due,  reason- 
able, and  proper  precautions  in  pulling  down  hou.ses  and  walls, 
which  rest  against,  or  are  in  contact  with,  an  a<ljoining  house  or 
wall ;  and  if  an  injury  is  sustained  from  a  neglect  to  exercise  such 
care,  skill,  and  precaution,  a  Mrrong  i.s  done,  and  the  wrongdoer  is 
responsible  for  the  damage; (a)  and  it  is  no  answer  to  an  action 
for  damage  done,  to  set  forth  that  the  damage  was  repaired  by  the 
defendant  Wfon-  artion,  although  the  fact  may  be  given  in  evidence 
in  reduction  of  damages,  (h)  The  mere  fact  of  contiguity  of  build- 
ings imposes  an  obligation  on  the  owners  to  use  duo  care  and 

(o)  Tro\ctr  T.  Chadwick,  3  Ring.  N.  C.  334  ;  6  Biog.  N.  C.  1  ;  WalUrt  t. 
Pfitl,  M.  &.  M.  36.S ;  Davift  r.  London  <t  Blaclncall  Ry.,  I  M.  &  G.  793 ; 
Additon  on  Tr.rU  (7th  ed.\  370. 

(*)  Toy/or  T.  Stendall,  7  Q.  B.  634  ;  Ltmaitrt  r.  Davit,  19  C.  D.  281  ,  Tont 
y.  PruUm,  24  C.  D.  739. 
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[CHAl".  XVII. 


Where  there 
i.5  DO  notice 
of  the  exist- 
ence o£ 
adjoining 
building. 


skill,  in  removing  the  one  building,  not  to  damage  tlie  other,  even 
though  no  right  to  support  has  been  acquii-ed.  (c)  Thus  careless 
excavation  of  foundations,  (d)  or  tlie  underpinning  of  a  party 
wall,  (f)  may  cause  injury  and  a  claim  for  damages.  But  there  is 
no  obligation  upon  the  owner  of  the  building  about  to  be  removed 
to  shore  up  the  other  building.  (/) 

Although  the  fact  of  contiguity  of  buildings  raises  an  obligation 
to  use  due  care  and  skill  in  removing  one  not  to  injure  the  other, 
that  obligation  cannot  arise  if,  from  the  cii-cumstance  of  the  latter 
building  being  underground  or  otherwise,  the  party  removing  the 
former  has  no  notice  of  its  existence.  (</) 

But  even  where  the  defendant  has  notice  he  is  not  necessarily 
under  obligation,  for  he  may  lawfully  cause  damage  intention-- 
ally,  provided  that  he  acts  strictly  within  his  legal  rights. 


General 
principles. 


Injuries 
caused  in 
cairj-ing  out 
a  building 
contract. 


(2)  Liability  foe  Ixjury  caused  by  Builder.  (A) 

The  employer  is  liable  to  third  persons  for  the  tortious  acts  of 
the  builder,  where  he  has  expressly  authorised  or  subsequently 
ratified  such  acts :  for  every  one,  who  procures  tlie  violation  of  a 
right  to  be  done  by  another,  is  as  responsible  as  if  he  did  the  act 
himself,  (i)  Moreover,  he  who  procures  or  authorises  an  act  to  be 
done  by  another,  is  responsible  for  all  that  the  other  necessarily 
does  in  the  execution  of  his  authority,  (k) 

If  an  employer  contracts  with  a  builder  to  do  work  which  can 
lawfully  he  done  without  injury  to  others,  and  the  builder  selects 

(c)  See  post,  p.  329,  as  to  "  Support." 

(rf)  Dodl  V.  Holme,  1  A.  &  E.  493 ;  Masset/  v.  Go>/der,  4  C  &  P  165  • 
ArperLyy  Mark  Patrick  &  Son  Appendix,  p.  669.  But  see  Chadwick  v'. 
Trov^er  6  Bmg.  N.  C.  1.     See  the  London  Building  Act,  post,  Part  III 

(e)  Bradhee  v.  Christ's  Hospital  {Governors),  2  D.  N.  S.  164.  See  Pfluger 
y.  Hockm,  1  F.  &  F.  142;  Srow,i  v.  Wijidsor,  1  C.  &  J.  20-  Walters  -,  vZl 
M.  &.  M.  362  ;  Hodd  .Holme  I  A.  &  E.  493 ;  Chadmck  :..  tZZ,  G  K 
N.  G.  1;  Pcrcwal  ^  Hmjhes,  L.  R  8  App.  Gas.  433,  as  to  the  negligence  of 
pulhng  down,  or  building,  party  walls.  o  o     --^  ui 

(/)  Peytoii  ..Mayor,  etc  of  London,  9  B.  &  C.  725.  See  post,  p.  207,  for  the 
cisesas  to  the  liability  of  builder  and  employer  for  injury  caused  by  builder  in 
carrying  out  a  contract.  j        ^^^ 

3  H'^l'sso"'"'''  ^'  ^''°'^^'  ^  ^'°S-  N.  C.  1 ;  and  see  Eylands  v.  Fletclier,  L.  R. 

(A)  As  to  builder's  liability  to  employer  for  negligent  and  defective  con 
str.iction,  see  Chap.  IX.,  Sect.  L  (6),  ante,  v.  IIG.  aeiective  con- 

(0  Erie,  J.,  Lumley  v.  Gye,  2  E.  &  B.  216.  As  to  subsequent  ratificalion 
see  IfVsoft  V.  Tummon,  6  M.  &  G.  242  ;    ]Voollen  v.  Wright,  1  H  &  C  554 

(i)  ttthony.Peto,  6  Moore,  49;  Witte  v.  //oo.ve,  2  D.  &  R  33'  //,!  ^ 
Sittmybourne  By.  Co.,  6  H.  &  N.  488 ;  Addison  on  Torts  (7th  ed.),  p.  95 
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his  own  workiiicn,  ami  has  the  immediate  control  over  the  work,  the 
employer  will  not,  as  a  rule,  lie  liable  for  injuries  to  strangers 
caused  by  negligent  execution  of  tlie  work.  (/) 

Sti,  if  the  e.\t'CUtion  of  work  is  entrusted   to  a   builder,  wlio  Conslmciion 
exercises  an  indi-jK-ndent  emi»loyment,  and  selects  his  own  work-       ™'°' 
men,  and  has  the  imme^liate  control  and  sui)erintendence  of  tlic 
work,  the   owner  of  the  house,  who  employs  the  builder,  may 
not  be  responsible  for  the  creation  of  nuisances  by  the  negligence 
of  the  builder's  workmen,  if  he  was  ignorant  of  their   unlawful 
proceedings,  and  had  no  knowledge  of  the  probable  consctiuences 
of  their  uct.-<.(m)     Uut   the  employer  also  may  be  liable,  if  he  Interlorenco 
iiU'if.R's    with,   or  retains   control  over,  the  builder,  (n)     It  is   y«°P°."''- 
iminaterial,  however,  that  the  defendant  lends  some  of  his  own 
men  to  the  contractor,  if  they  are   acting   substantially   as   the 
contractor's  servants  at  the  time  of  the  injury,  (o) 

But  where  an  employer  orders  a  builder  to  do  an  act  which  is  Where  work 
unlawful  in  itself,  or  which  cannot  be  done  without  creating  a  j,' j^t  "*' 
;  then  the  act  done  by  the  builder  is  in  substance  the  create  • 

i.i.ji  ,  I's  act,  and  he,  as  well  as  the  builder,  is  resjwnsible  foj. "*"*""*• "  • 
the  con-sequences  which  naturally  result  from  it.(p)  For  when 
an  employer  contracts  for  the  j)erformance  of  work,  wliich,  properly 
conducted,  can  occasion  no  risk  to  his  neighbour's  house,  which  he 
is  under  obligation  to  support,  he  is  not  liable  for  damage  arising 
from  the  negligence  of  the  contractor,  (q)  But,  in  cases  where  the 
work  is  necessarily  attended  with  risk,  he  cannot  free  himself  from 
liability  by  binding  the  contractor  to  take  effectual  precautions. 

(0  Rapton  T.  CiMtt,  9  M.  Jt  W.  710;  BiUler  v.  Hunter,  7  H.  &  N.  826  ; 
/?(p»rfw  T.  L.  i  y-  H'.  «y.  Co..  4  V.x.  244  ;  Slttl  r.  S.E.  Ry.  Co..  16  C.  B.  550 ; 
MorroM  T   rVrriV.  I^  R,  fi  C.  P.  24  ;  StarU  V.  Uveriek,  L.  K.  9  Q.  B.  122.     See 

'"  ".<  V.  Shrjield  Oil  Contumert'  Co.,  2 
•.factor,  see  Oorrton  v.  Fittmau,  11 
C.  IV  ■'■i  ■>  .    /■    i^'  V.   ;        ■-.  _■  11.  cv  '  .  ."'. 

(m)  Ptachfy  T.  Roxdaml,  13  C.  K  185.  See  Gray  T.  Fallen,  5  B.  &  S.  970, 
981  ;  KmujKt  T.  Fuz,  5  El.  "'25 ;  Allen  v.  Ilayward  7  Q.  B.  9G0.  But  see 
FriU  V.  lluhion,  14  Ch.  D.  542. 

(„,   ;•  ,r  ...  V   (.>,,„   1  (■   I'.  578. 

(<  'J  C.  P.  24.     But  sec  RantUeion  r.  Murray,  8 

A.  &...,-  -       ,  - j',  12  A.  A  E.  741  ;  ilurphy  r.  Caralii,  3  II.  i  C. 

462. 

(  o)  KVu  T.  She^d  Oat  Co.,  2  E.  &  B.  767  ;  /We  t.  Sillin.,K.„rj,r  Kv.  Co., 
6  11.  Sc  N.  U*} ;  DlaJce  t.  ThirtI,  2  II.  &  C.  20  ;  Broumlow  v.  .^  ,  „  ltd. 

</  H'fa,    10  C.  B.  N.  S.  540;   lloirrr  v.  Pta'e,  1  Q.  B.  D ,e.l  in 

Anfut  T.  T>nll'm,  L.  R.  4  Q.  B.  P.  102;  and  by  Ilnunc  of  l^.t.l*,  jMiltun  v. 
Angut,  6  App.  t'*.^  74*^  S-n  a!«o  1  '■mnitrt  v.  i>tir.«,  I'J  Ch.  L>.  281  ;  Tarry  v. 
AMon,  1  g.  B.  I).  r/  V.  SmiO.,  10  C.  B.  N.  &  470.    ijoo 

aUn  Ryrnn  T.   »V./  V.  |{.  81. 
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DAMAGE  CAUSED  BY  BUILDING. 


[CHAP.  xvir. 


Interference 
with  party 
wall,    . 


Indemnity 
of  building 
owner. 


He  is  bound,  in  a  question  with  the  party  injured,  to  see  that  the 
contract  is  performed,  and  is,  therefore,  liable,  as  well  as  the  con- 
tractor, to  repair  any  damage  which  may  be  done,  (r) 

"Wliere  A.  and  B.  were  owners  of  adjoining  houses,  between 
which  was  a  party  wall ;  and  A.  employed  a  builder  to  pull  down 
and  rebuild  his  house,  which  involved  operations  which  might  im- 
peril the  stability  of  the  party  wall,  and  B.'s  house  was  damaged ; 
it  was  held  tliat  A.  was  liiible  for  the  damage,  although  it  was 
caused  by  the  negligent  acts  of  the  builder.  (.?) 

Where  a  contract  to  pull  down  and  rebuild  a  house  contained 
a  clause  providing  that  the  builders  were  to  be  responsible  for  loss, 
damage,  or  defects,  and  that  they  would  have  to  make  good  the 
same,  and  a  party  wall  fell  down  owing  to  the  negligence  of 
the  builder's  foreman  in  making  certain  holes  at  the  base  of  the 
wall.  The  building  owner  rebuilt  the  wall,  and  sued  the  builder 
for  the  cost  of  so  doing.  It  was  held  that  he  was  entitled  to 
recover,  (t) 


(3)  Liability  for  Injury  after  Contract  Completed. 

In  the  absence  of  a  special  agreement,  which  is  sometimes 
inserted  in  building  contracts,  after  the  building  has  been  properly 
completed,  and  the  works  have  been  handed  over  to  the  employer, 
the  liability  of  the  builder  as  between  himself  and  the  employer 
ceases;  and,  for  any  subsequent  injury  caused  by  the  natural 
result  of  the  work,  the  employer  will  be  responsible,  (m) 


(4)  Liability  to  Persons  cojiing  upon  Premises  during 
Erection,  etc. 

The  liability  of  the  builder  in  respect  of  injuries  sustained  by 
persons  coming  upon  premises  during  erection  or  demolition  has 
next  to  be  considered. 

In  the  case  of  a  trespasser,  i.e.  one  who  has  no  right  to  enter  the 


()•)  Dalton  V.  Angus,  supra. 

(s)  Percival  v.  Bughes,  Hughes  v.  Pereival,  8  App.  Gas.  443.  See  this  case  for 
other  cases  there  cited  as  exceptions  to  the  rule.  See  also  Lemaifre  v.  Davis, 
19  Ch.  D.  281. 

(t)  Apperhy  v.  Mark  Patrick  &  Son,  Appendix,  p.  669. 

(«)  hyams  v.  Webster.  L.  R.  4  Q.  B.  138  ;  Bartlett  v.  Baler,  3  II.  &  C.  153. 
See  also  Winterhottom  v.  Wright,  10  M.  &  W.  109  ;  Earl  v.  Lubbock  (1905),  1 
JK.  B.  253. 
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|>runiLsu.-<,  liu  takus  the  risk  ui>ou  himself,  iiiul  the  builder  cannot 
bo  held  liable,  (w) 

Where,  however,  a  person  is  on  the  premises  with  the  permission 
of  the  buildiT,  and  for  the  coinmon  inteivdt  of  hinisulf  luul  ihe 
builder,  it  woiiUl  seem  tlial  there  is  a  duty  upon  the  buildur  to 
take  reasonable  care,  (j) 

(5)  Injuries  occasioned  by  Works  in  or  near  a  Highway. 

In  a  case  where  a  contractor  had  been  emj)loycd  by  a  dLstrict 
council  to  effect  certain  repaii-s  to  a  road,  ami  had  left  materials 
iijion  the  road  unfenced  and  unj^uanled,  by  reason  of  which  the 
plaintifl'  8ustuine«l  an  inj\iry,  it  was  held  that  the  district  council 
Wire  liable  for  tlie  nej^ligent  acts  of  liie  contractor's  workmen,  (i/) 

Upon  the  principle  of  the  fore^'oing  cases,  where  a  builder  is 
cngajjod  in  erecting,  rejmiriug,  or  demolishing  a  building  abutting 
on  a  highway,  and  during  the  conduct  of  the  works  injury  is 
caused  to  8<jmo  one  using  the  highway,  the  building  owner  may 
in  certain  circumstances  be  held  liable.  And  tiie  fact  that  .some 
article  falls  on  the  plaintiff  from  the  defendant's  premises  \3  prima 
faeie  evidence  of  negligence,  (s) 

(6)  Liability  of  Officers  and  Servants. 

The  employer  who  authorises  the  doing,  and  the  ofliccr  or  General  rul« 
servant  who  docs,  an  act  of  trespass  or  other  unlawful  act,  may  be  u",[a^Ju''i'act 
niailo  resjion.sible  as  principals,  and  sued  jointly  for  damages.  («)      or  trespass. 

The  master  is  not  always  liable  for  the  acts  of  the  servant.     His  Limitation 
liability  is  confined  to  cases  in  which  the  servant  is  acting  in  the  "j^^^jlf ' ' 
course  of  his    employment,  and  for  the  ma-ster's  benetit.  {h)     If 
the  servant  ia  acting  in  obedience  to  the  express  orders  of  his 

(w-)  nnutrrt  v.  flgrrton,  L  R.  2  C.  P.  .371  ;  Ivay  v.  Iltdgtt,  9  Q.  B.  D.  80  ; 
I  :.  Fortacut,  1 1  g.  B.  L).  474  ;   TWAatuen  v.  Davia,  58  L.  J.  Q.  B.  98. 

1  r,Jd  V.  Watnr,,  ^1808),  2  Q.  It.  .T20. 

(i>  .Vo  IMma  V.  A'.-A'.  Hy.  Co.,  l^  U.  4  Kx.  254 ;  Ifarrit  v.  Perrij  Jt  Co. 
(1903),  2  K.  n.  219.     And  sec  Clerk  ami  Lin<i$<ll  on   'J'orit  (4(li  cd.),  p.  486, 

(y)  Fenny  T.  THe  Wimbledon  V.  P.  C.  (1898),  2  Q.  B.  213,  foIlowiiiR 
UardaUer  r.  Idlt  D.  C.  (1896),  1  Q.  B.  .335. 

(i)  Byrne  r.  Doadle,  2  H.  i  C.  722 ;  Dennett  r.  Cattle  <fe  Sont,  14  T.  L.  H. 


(o)  fiaUn  r.  I'iUing,  C  B.  *  C.  38  ;  II>Urhin$on  v.  IV*  .t  Sevxaitlr  liy. 
Co.,  b  Kx.  350.  So  al.HO  a  siirrcvor  of  a  higliway  board  obeying  the  ordcRi  of 
the  boMil,  .ViV/  V.  Jluwker,  I,.  K."  10  Kx.  92. 

(i)  MilcAtll  T.  Crauweller,  13  C.  B.  237 ;  I.imp;,  v.  LonJun  Genir.d 
OmnOnu  Co.,  1  II.  &  C.  &2C. 

B.B.C.  I- 
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Action 
against 
master 
or  servant. 


master,  the  latter  must  be  held  to  have  contemplated  the  necessary 
or  obvious  consequences  of  obeying  the  order,  (c) 

If  labourers  are  hired  to  do  the  employer's  work  by  a  servant, 
an  action  for  the  negligence  of  such  labourers  can  only  be  brought 
against  the  labourer  who  is  the  cause  of  the  injurious  consequences, 
or  against  the  employer,  or  both  jointly ;  (d)  for  the  servant,  who 
merely  hires  the  labourers  to  do  such  work,  is  not  personally 
responsible.  But  it  seem'3  that  a  clerk  who  superintends  the 
erection  of  a  building,  by  which  ancient  lights  are  darkened,  and 
who  alone  directs  the  workmen,  is  responsible,  as  well  as  the 
builders  who  appointed  him  to  superintend  the  progress  of  the 
building,  (e) 


SECT.  11.— DAMAGE  CAUSED  TO  HIGHWAYS. 


(1)  General  PEiNcirLES  as  to  User  of  Highways. 

The  right  of  a  landowner  to  use  a  public  highway,  for  the 
purpose  of  bringing  materials  for  the  building  of  a  house  on  his 
land,  must  be  exercised  reasonably.  If  there  are  several  ways  of 
access  to  the  land,  there  is  no  absolute  right  to  use  the  most  con- 
venient way  exclusively,  without  regard  to  the  convenience  of 
neighbouring  landowners.  So,  the  owner  of  a  house  is  entitled  to 
Unreasonable  recover  damages  from  a  person  who,  by  an  unreasonable  use  of 
"^^'"'  the  highway,  interferes  with  his  'private  right  to  access  from  his 

house  to  the  highway.  He  can  recover  damages  in  respect  of  loss 
of  custom  in  the  business  which  he  carries  on  in  his  house.  More- 
over, in  the  case  of  substantial  injury,  he  is  entitled  to  recover 
damages  on  the  ground  that  he  has  suffered  a  particular  injury 
from  a  2^uhlic  nuisance.  (/) 

Any  person  laying  any  timber,  stone,  or  other  matter  or  thing 
whatever  on  a  highway,  either  to  the  injury  of  the  highway,  or  to 
the  injury,  interruption,  or  danger  of  any  person  travelling  thereon. 


Rubbish  on 
highway. 


(c)  Gregory  x.  Piper,  9  B.  &  C.  591. 

(d)  Stone  v.  Cartwrigld,  C>  T.  K.  411;  Wihon  v.  Pefo,  C  Moore,  49.  See 
also  Kitchen  v.  CamphU,  3  Wils.  304  ;  Bird  v.Pandall,  3  BuiT.  1345  ;  Slade's 
Case,  4  Co.  94G  ;  FhiUips  v.  Berryman,  3  Dong.  288 ;  Wadsworth  v.  Bentley, 
23  L.  J.  Q.  B.  3 ;  Kendal  v.  HamiUori,  4  A.  C.  61G. 

(e)  Wilson  V.  Peto,  6  Moore,  47  ;  Monhs  v.  Dillon,  12  L.  R.  (Ir.)  321. 

(/)  Fritz  V.  Hohson,  14  Ch.  D.  642.  See  cases  there  cited ;  and  see  Barler 
V.  Penley,  [1893]  2  Ch.  447  ;  Benjamin  v.  Storr,  L.  K.  9  C.  P.  400,  per 
Honeyman,  J.;  Pratt  and  Mackenzie  on  Einhnays  (15th  ed.  1905),  pp.  113, 
114, 
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is  liiiMi"  t"  ;i  poiiolty  unJor  the  lli^'liway  Act,  l!^3,".  (y)  This 
soLlioii  cre.ites  two  ofTences,  tho  first  oHunco  referring  to  the  injury 
to  tho  highway,  tho  second,  to  tho  injury,  etc.,  of  any  person 
travelling  thereon.  (A) 

(2)  EXTK-VOnOIKAUY  TliAFKIC  ON  HIGHWAYS,  (t) 

In  tho  conduct  of  building  operations,  or  tho  performnnco  of  a 
contract  for  lar:^o  works,  it  is  often  necessary  for  a  builder  or  con- 
tractor to  make  something  more  tlian  an  ordinary  use  of  tho  high- 
way. Thus  ho  may  require  to  uso  traction  engines  or  heavy  motor  Use  of 
lorries  for  the  transport  of  stone  and  other  m.atcrials.  Although  j^^m  etc. 
the  uso  of  a  traction  engine  upon  a  highway  in  such  manner  as  to 
cause  a  nuisance  by  tearing  up  the  road  and  putting  it  in  a  bad 
I  :i  lition  may  he  restrained  by  injunction,  (k)  tho  law  provides  a 
I.  ;.  h  more  drastic  remedy,  which  is  of  tho  first  importance  to 
builders  and  contractors. 

It  is  provided   by  the   Highways  and   Locomotives  (Amend-  Provisions  of 
ment)  Act,  1878,  (/)  s.  23,  as  amende*!  by  the  Locomotives  Act,  ^^^Kmo^ 
1898,  (m)  8.  12,  that  where  by  a  certificate  of  their  surveyor  it  lives  Act, 
ap])cars    to    the   authority  which  is  liable  to  repair  any  high-        ' 
way,  whether  a   main    road  or  not,  that  having  regard   to   llic 
average   e.xjwnse   of  repairing   highways   in   the   neighbourhood, 
extraordinary  expen.ses  have  l)een  incurred  by  such  autliority  in 
rvpoiring   such   highway   by   reason   of    tho   damage   caused   by 
exce8si%'e  weight  iwsaing  along  the  same,  or  extraordinary  traffic 
thereon,  such  authority  may  recover  in  a  summary  manner  from 
tho    person    by  or    in  consequence  of  whoso  order  tho  weight 
or  traffic  has  been  conducted,  the  amount  of  such  expenses  as 
may  be  proved  to  the  satisfaction  of  the  Court  having  cognizance 
of  tho  case  to  have  been  incurred  by  such  authority  by  reason  of 
the  damage  arising  from  such  weight  or  traffic.     If  tho  claim  do 
not  exceed  £250  the  action  may  be  brought  in  the  County  Court. 
If  it  exceed  that  amount,  it  must  be  brought  in  the  High  Court. 

Tho  person  against  whom  expenses  are  recoverable  may,  however,  A(frocm(>nt 
enter  into  an  agreement  w  itli  the  authority  for  the  payment  of  a  anthorlty.^^ 

(j)  5  &  r,  Will.  IV.,  c.  m.  g.  72. 

(A)  5mi/A  T.  rrrru,  *i  T.  L.  R.  158.    Sco  abo  tJic  Scotch  case  of  IIoTthurnh 
T.  }V,mrh(W<  .?,  Y.  L'f.S. 

'  law  on  tills  qnc«(ion,  bcc  PnXl  and  Maclctntie  on 
,  p.  481. 
<t>  All.Um.  T.  Hcott  (VMi),  1  K.  B.  404. 
(0  41  &  42  Vict.  c.  77. 
(»•)  61  ft  62  VicL  c  2'.». 
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composition  ia  respect  of  such  weight  or  traffic,  and  thereupon  he 
shall  not  be  subject  to  any  proceedings,  (n) 

Several  questions  of  importance  to  builders  arise  upon  the 
construction  of  these  provisions.  Indeed,  in  the  case  of  a  large 
contract,  it  may  become  necessary  for  the  builder  to  consider 
whether  a  special  clause  should  not  be  inserted  to  make  it  clear 
that  if  any  damage  is  done  to  the  highway  by  the  hauling  of 
building  material,  the  building  owner  must  be  held  responsible,  (o) 

It  is  hoped  that  the  following  observations  will  serve  to  explain 
the  builder's  position. 

(a)  Meaning  of  "Extraordinary  Traffic." — "Extraordinary  traffic," 
as  distinct  from  "  excessive  weight,"  includes  all  such  continuous 
or  repeated  user  of  the  road  by  a  person's  vehicles  as  is  out  of  the 
common  order  of  traffic,  and  as  may  be  calculated  to  damage  the 
highway  and  increase  the  expenditure  on  its  repair. 

The  section  does  not  mean  that  a  man  is  to  be  mulcted,  merely 
because  he  uses  a  road  more  than  others  do,  even  if  it  be  his  own 
user  which  has  produced  the  mischief  to  the  road.  The  traffic 
must  be  extraordinary  as  regards  the  ordinary  user  of  the  road  as 
a  whole  by  all  who  use  it,  and  not  merely  large  as  regards  the 
traffic  put  on  the  road  by  other  persons,  (p) 

(h)  IVlicii  docs  Extraordinary  Traffic  become  Ordinary  ? — It  is  sub- 
mitted that  traffic  in  its  inception  extraordinary,  may  under  certain 
circumstances  cease  to  be  extraordinary,  and  become  ordinary  after 
a  certain  lapse  of  time  ;  but  tliis  could  scarcely  be  the  case  where 
the  occasion  of  the  extraordinary  traffic  was  a  temporary  matter, 
such  as  the  erection  of  a  particular  building,  or  block  of  buildings. 

(c)  Contributory  Negligence  no  Answer. — In  estimating  what 
damage  has  been  sustained  owing  to  extraordinary  traffic,  the 
Court  is  not  at  liberty  to  apply  the  doctrine  of  contributory  negli- 
gence on  the  part  of  the  highway  authority  in  not  repairing  or 
keeping  the  road  in  repair,  (q) 

(d)  Extraordinary  Expenses. — The  question  what  are  extra- 
ordinary expenses  must  be  determined,  having  regard  to  the 
average  expense  of  repairing  highways  in  the  neighbourhood,  (r) 

(n)  Highways  Act,  1878,  s.  23. 

(o)  See  a  precedent  of  such  a  clause,  post,  379  n. 

(p)  Bill  V.  Thomas  (1893),  2  Q.  B.  333.  See  also  Tonbridge  Highway  Bd.  v. 
Sevenoaks  Uiqhway  i?ci.,  49  J.  P.  340  ;  Whitebread  \ .  Sevenoales  Sighicai/ Sd. 
(1892),  1  Q.  B.  8 ;  EtherJey  Grange  Coal  Co.  v.  Auckland  Highway  Bd.  (1894), 
1  Q.  B.  39  ;  Lower  Strafforth  Ilvihway  Bd.  v.  Hatfidd  Chase  Co.,  57  J.  P.  5(J7. 

(ry)  Heinsworth  B.  D.  C.  v.  Micldethwaite,  68  J.  P.  345. 

(r)  Williams  v.  Z)ay/es,  44  J.  P.  347.  See  also  Savin  v.  Oswestry  Hightvay 
Bd.,  44  J.  P.  70G ;  Epsom  U.  D.  C.  v.  L.  C.  C.  (1900),  2  Q.  B.  751. 
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The  expenses  recoverable  are  not  tlio  exi^^nses  iiuiirrtd  \>y  the  Exp<<nsr.  not 
actual  damano  caused,  l>ut  a  proixirtionato  part,  ri'iuo.sentinf,'  Hie  thonciuoj 
excess  over  the  average  expenses  of  repair.     It  wouM  bo  unjust  to  dMaigo. 
charj;c  the  party  occasioning  the  damage  with  the  whole  expense 
of  reinstating  the  road.  (.<) 

(e)  Liability  for  Extraortliiuinj  Eri^tJifs.—As  already  stated, 
extraordinary  oxjwnses  may  be  recovered  from  the  j«rson  by,  or 
in   consfqucnec   of  whoso  onler   the   weight   or  traflic  was   con- 
duct<HL(0    The  words  "or  in  consequence  of  "were   inserted  ^^^'75^°'.^ 
owing  to  a  decision  (")  that  the  wonls  "  by  whoso  order"  did  not  consoquonco 
impose  any  liability  upon  the  building  owner  for  whoso  iMjnefit  °'-" 

the  traflic  was  conducted,  although  ho  knew  that  the  contractora 
int.nded  tn  send  the  materials  along  the  highway  by  traction 
cn;;ines  and  trucks. 

The  question  whether  the  builder  or  the  building  owner  is  J'^^^ill,'^  *, 
liable,  however,  still  appears  to  be  a  question  of  fact  for  the  Court  fact, 
to  determine,  (s) 

The  proceedings  under  this  Act  are  in  the  nature  of  an  action  for 
a  jwrsonal  tort,  and  therefore  cannot  be  taken  against  the  executor  of 
a  person  by  whose  onler  the  extraordinary  traffic  was  conducted  (y) 

(f)  JFhen  rroceedings  must  be  commenced. — rroceedings  for  the 
recovery  of  any  expenses  incurred  after  tlio  passing  of  the  Act  of 
1898  (June  1, 1890)  must  be  commenced  witliin  twelve  months  (;) 
of  the  time  at  which  the  damage  has  been  done,  or,  where  the 
damage  is  the  consequence  of  any  particular  building  contract,  or 
work  ('#)  extending  over  a  long  periixl,  must  be  commenced  not 
later  than  six  months  after  the  completion  of  the  contract  or  work. 

When  proceedings  are  taken  against  a  public  authority  the 
limitation  of  six  months  iniiKjsed  by  the  Tublic  .\utliorities  Tm- 
tcction  Act,  1893,  docs  not  apply  to  actions  under  this  section,  (i) 

(0  PtT  FieH,  J.,  rnol  Ilightmy  lid.  v.  Gunniii'j,  40  J.  V.  70S.  Kce  nlso 
irm, ••    '-rrin.  44.1.  r.  347;  Lord  Jrtlaiid  T.  Lucas,  5  C.  1'.  D.  211,  ."l.'.l. 

(/  and  Locomotires  (Amendment)  Act,  1878,  s.  2.3 ;  Locoraolivca 

Act,  i  . .  ;  J. 

(•)  Kenl  C.'c.  T.  I^H  Grrrard  (1W7).  A.  C.  C3.3,  followed  in  Pethirk  r. 
PoTttt  ('  r"  C2  I  r.  .'>79.  S<e  «lw  l^pthom  v.  Ilarrry.  40  .».  V.  'ff>  :  Uarnflt 
r.  //oo  /  ■    P.  805:  fCtnt  ('.  C.  v.   VidUr,  [18'.»5]  1  g.  B.  448.     1  ho 

effect  of  ti  .  iicnt  i»  well  illustrated  liy  the  case  of  Kptom  U.  /'.  C.  v. 

L.  C.  C.  (Vm>),  i  y  B.  751. 

g)    F'jhnm  It.  C.  T.  Oordon  (1902),  2  K.  B.  120. 
SAmr</(lKO-.'  ,-2g.  H.  515. 
(i  vc«  Act.  18'J8,!i.  12  (1)  (*).    A«  to  the  construction  of  tht«  pro- 

v-i  :  .  ■  .m  U.  />.  C.  V.  L.  C.  C.  (1900).  2  Q.  U.  751.  ubi  $upra. 

,  A-  ;      ho  rocaninR  of  tliis  term,  »cc  Surf-Jk  C.  C.  t.  Ortxn,  CI  J.  P. 

(k)  Kmt  C.  n.  ».  Folkfslon*  Corporation  (190.'.),  1  K.  B.  C20. 
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KENT  AifD  KExXT-CHATvGES,  AND  .VPPORTIONMENT  IN   BUILDING  LEASES 

AND  GRANTS. 


Sect.  I.    Building  Leases 

(1)  Rent  as  between  lessor  and  lessee       .     *    .     *   . 

(2)  Apportionment  of  the  bcnelit  of  lont-service  . 

(a)  By  operation  of  law  •         .         .         . 

(b)  By  act  of  lessor    . 

(c)  By  act  of  lessee 

(3)  Covenants  and"  conditions  of  re-entry  on  severance 

reversion 

(4)  Apportionment  of  burden  of  rent-service    .    '   .    ' 
Sect.  II.    Building  Grants 

(1)  Kent  as  between  grantor  and  grantee      '   .     '   . 

(2)  Apportionment  of  benefit  of  rent-cbargos 

(3)  Apportionment  of  burden  of  rent-charge     . 
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Preliminary. —-Fox  the  piu-poses  of  tliis  work  it  is  ouly  necessary 
to  treat  of  the  law  relating  to  apportionment  of  rents,  and  tlic  mode 
of  severing  land  held  subject  to  one  rent. 


Ground-rent, 


SECT.  I.— BUILDING  LEASES. 

(1)  EeNT  AS  BETWEEN  LeSSOK  AND  LESSEE. 

■At  common  law  there  were  three  kinds  of  rent:  1.  Eent- 
service;  2.  Rent-charge  ;  3.  Rent-seek.  Wherever  the  relation  of 
landlord  and  tenant  exists  and  a  rent  is  reserved,  it  is  a  rent- 
service,  for  which  there  is  a  common  law  right  of  distress.  It  is 
absolutely  necessary  for  the  creation  of  rent-service  that  a  reversion 
,  remain  in  the  lessor.  The  expression  "ground-rent,"  which  is  one 
very  carelessly  used,  («)  as  a  rule  is  intended  to  mean  rent-service, 
less  than  the  rack-rent  of  the  premises  out  of  which  it  issues,  at 
which  land  is  let  for  purposes  of  improvement  by  building,  (h) 

(o)  Evans  v.  Evhins,  8  Jur.  N.  S.  846. 

(6)  Stewiirt  V.  AUiston,  1  Mer.  26 ;  BarllcH  v.  Salmon,  1  Jur.  N.  S    -^IS 
reversed  6  De  G.  M.  &  G.  33 ;  and  see  Leco>j  v.  Mogfmd,  2  Jur.  N.  S.  1084.      ' 
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(2)  ArrORTlOXMENT   OK  THE   BENEFIT   OF   ItE.NT-SEUVICE.  (h) 

Kent-service  can  be  nj)porli<'iie<l  in  various  ways: 

(rt)  JJi/  operation  of  Latr. — Tliid  arises  wlicu  the  reversion  in  By  oporitlon 
lands  which  are  demised  at  an  entire  rent  becomes  divided  between  *"  "■ 
different  [)crson.s,  as,  if  fivehold  ami  copyhold  lands  arc  demised  at 
one  entire  rent,  and  the  copyholds  dcsccml  to  one  and  the  freeholds 
to  another  ;(c)  so,  with  freeholds  and  leaseholds,  an  apportionment 
nmoei^  the  real  and  jiersonal  representatives  takes  place  on  tlio 
death  v{  the  lessor,  (f/) 

(b)  By  act  of  Iaskt. — Tliis  arises  where  a  lessor  disixises,  by  deed  Ry  <«!'  o' 
or  will,  of  part  of  the  reversion  "f  tlie  laml  from  whidi  the  rent 
arises.  In  such  ca<t!  a  proixtrtionablo  part  of  the  rent  passes 
immediately  witli  the  i»art  of  the  reversion  disi»osed  of,  without  any 
express  mention  Iteiiifj  mide  of  it.  (»■)  The  ;jeneral  con-sccpicnce  of 
the  apportiiinment  is  tlial  the  lessee  is  liable  to  several  actions  or 
distresses  for  the  rent  by  the  respective  owners  of  the  several  parts 
thereof.  If  the  proportions  in  which  the  rent  is  to  be  divided  liavo 
K-cn  fi.xcd  with  the  tcniul's  consent,  each  owner  of  an  apportioned 
part  of  the  rent  can  distrain  or  bring  his  action  for  Ids  part  of  the 
rent;  but,  if  tlio  tenant's  consent  to  the  apportionment  has  not 
Imx'u  obtaininl,  the  projK'r  course  is  for  one  of  the  owners  of  tlio 
reversion  to  bring  an  action  for  his  proportion  of  the  rent,  and  the 
proportion  to  which  he  is  entitled  will  tlien  Ihj  ascertained  by 
the  jury,  (/)  or  by  a  judge  in  tlie  i)osition  of  a  jury.  («/)  It 
seema  clear  that,  until  the  exact  proportion  is  thus  ascertained, 
the  owner  u{  part  of  tlie  reversion  cannot  distrain. 

Tlio  owner  of  port  of  a  reversion  can  recover  on  the  covenant  night  of 
to  jmy  re«Dt  from  tlie  original  lessee  or  his  personal  representatives,  "^^jo^ 
although,  the  lease  having  been  assigned,  the  claim  is  based  not 
on  privity  of  estate,  but  privity  of  contract.  (A)     The  owner  of  a 

(4)  For  Iwo  fomw  of  dc«<l  for  apportioDing  renin,  »cc  L.  T.  Ne^vsp.,  Vol.  118, 
pp.  622.  690. 

Sllardingi  C<ue,  Godb.  139. 
lluntlryy.  Ilvptr,  1  AnJ.  21  ;  Muo,/;,  v.  Gari.on,  1  Koll.  .\t.r.  2.3"  (D.  .5); 
Lm  r.  ArniJil,  Viri.  Abr.  (Ilont  (».  a  H);  ami  nco  Ihf  d.   Vnwjhan  v.  Mrylcr,  2 
If .  A  S.  270 ;   liutMrn't  Cau,  Dyer,  4''> ;  f^u-rr  v.  Mai/le,  Cro.  Klir,.  77 1. 

(«)  Goodwin  V.  Parker,  2  Jones,  1;  Itobrrli  v.  Cor,  Itaym.  10;  ArJs  v. 
WalUn,  Moor.  .'>49 ;  Autlin  v.  Smith,  1  lx;on.  315;  Ilroirnloio  v.  lltwlry.  1 
Lopl  lUyrnond.  82;  Swaittta  {Mayor  of)  v.  Thoma$,  10  (J.  B.  D.  48;  OUbrrl 
on  Ilrntt,  p.  173. 

(/)  Uliu  V.  tW/i<n,  r,  n.  4  AM.  870;    U'ri//<T  v.  .\fauniU,  1  Jac.  &  W.  181. 

(y)  fficanita  {ilnyur  </)  v.  Thomas,  fujirtt. 

(*)  /fc 
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reversion  can  also  recover  from  the  original  lessee.  altliou>rli  Lis 
assignee  has  surrendered  part  of  the  land,  (i) 
fcLee'"'  ,  ^'^  ^^  ^'^  "-^  Zmc..-This   may  arise  where  the  lessor  pur- 

cliases  part  of  the  land,  when  the  rent-service  will  not  be 
extinguished  but  apportioned,  either  according  to  express  agree- 
ment of  the  parties,  or  according  to  the  value  of  the  land,  (k)  °  So 
if  the  lessee  redemise  part  of  the  premises  to  the  lessor  M-ithout 
reserving  any  rent,  but  not  if  a  new  rent  be  reserved  on  such 
redemise,  (/)  or  accept  a  new  lease  of  part  of  the  land  comprised  in 
the  former  demise.  Eviction  from  part  of  the  lands  by  title  para- 
mount to  that  of  the  lessor  may  also  effect  an  apportionment  of 
the  rent,  (m) 

(3)  Covenants  and  Conditions  of  Ee-entry  on  Severance  of 

Eeveesion. 
The  assignee  of  part  of  the  reversion  is  in  the  same  situation 
with  regard  to  covenants  running  with  the  land  as  he  is  with 
respect  to  the  rent,  but  formerly  was  not  so  with  respect  to 
conditions  of  re-entry;  now,  however,  where  the  reversion  is 
severed  and  the  rent  is  Icgalhj  apportioned,  the  assignee  of  each 
part  has  the  benefit  of  all  powers  or  conditions  of  re-entry  for 
non-payment  of  the  original  rent,  («)  and,  as  to  leases  made  after 
December  31,  1881,  the  10th  and  12tli  sections  of  the  Con- 
veyancing Act,  1881,  (o)  provide  for  the  apportionment  of  all 
covenants  and  all  conditions  of  re-entry. 

(4)  ArroRTiONJiENT  OF  Burden  of  Eent- service. 

Although,  as  we  have  seen,  there  are  cases  in  which  the  lessor 

can  compel  the  lessee  to  pay  his  rent  in  proportionate  parts,  yet 

the  lessee  has  no  corresponding  power  of  compelling  the  lessor  to 

accept  payment  otherwise  than  in  one  sum.     And  it  is  to  be  borne 

(»)  Baynton  v.  Morgan,  22  Q.  B.  D.  76. 

(/.■)  Oilhert  on  llents,  p.  152. 

(l)  Hodyson  v.  Tlwrnhorougli,  2  Lev.  143;  HodgUns  v.  Bohsoii,  Vent.  276  • 
LJoydy.  Langford,  2  Mod.  174.  See  Co.  Lit.  148  a;  Smith  v.  Malings,  Cro! 
Jac.  IW. 

(?«)  Co.  Lit.  148  b;  Smith  v.  Malings,  supra.  See  further  as  to  apportion- 
ment by  act  of  lessee,  Stevenson  v.  LamJiard,  2  East,  580;  Ganmon  v.  Vernon 

i         n.^^'  ^'■^^'^  ^-  ^emshead,  4  Taunt.  642;  and  see  Curtis  v.  Spitty.  1 
Scott,  742.  -'     •" 

(n)  The  Law  of  Property  Amendment  Act,  1859,  22  &  23  Vict.  c.  35,  s.  3 

,Ju^  J  ^"^  ^°^r^  ^°  *'"'^®  sections  in  Hood  and  Challis's   Conveyancing  Ads 
(6th  ed.),  pp.  53,  58. 
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in  miuil  tlmt  the  nicio  n-.-it'ivatiun  of  ilisiincl  rents  will  not 
necessarily  convert  the  one  lease  in  which  they  arc  conlaineil  into 
several  leases ;  and,  consequently,  that  a  general  condition  for 
re-enlr)'  will  extend  over  tlio  whole  jireini.se-s,  notwithstanding 
that  only  one  of  the  rents  be  in  nrrear.  (y)  But  distinct  ri^jlit^  of 
re-entry  into  distinct  parts  of  the  premises  mai/  be  reserved  on 
non-payment  of  the  rent,  or  non-i»erformnnce  of  the  covenants 
incident  to  those  distinct  (jarts.  (q) 

When  some  of  several  houses  held  under  one  lease  are  to  bo 
nssinne<l  or  sub-leased,  considerable  inconvenience  is  experienced 
from  the  entire  grmind  rent,  with  its  attendant  jKiwcr  of  distress 
and  right  of  re-entry  affecting  all  the  liouses,  as  the  lessor  is  able 
to  re-enter  uj>on  the  wh'de  of  the  land  for  breach  of  covenant 
in  any  jwrt,  and  each  a'<.si;;uec  or  sub-le.s.<ec  is  liable  to  be  di.straincd 
on  by  the  superior  landloril,  in  the  event  of  the  head  rent  being 
unpaid  by  some  person  over  whom  he  has  no  control,  (r) 

8ECT.  II.-nUILDING  GRANTS.  (.) 
(1)  Rent  a.s  between  Grantor  and  Grantee. 

Rent  in  these  cases  is  either  a  rent-charge,  if  a  power  of  distress 
is  reserved  by  the  deed  of  grant,  or  rent-seek,  (/)  if  there  is  no  such 
])ower.  A  rent-charge  is  an  annual  sum  granted  or  reserved  out  of 
lands  by  deed  or  will,  with  a  power  of  distress,  the  distinction 
botweon  this  and  rent-service  being  that  the  grantor  retains  no 
reversion  in  the  land.  The  Conveyancing  Act,  1881,  now  gives  a 
iMiwer  of  distre.s.s  for  all  annual  sums  (limited  after  1881)  ari.sing 
out  of  any  land  except  for  rents  incident  to  a  reversion,  with 
further  jowers  to  enter  and  take  the  income  of  the  land,  and, 
whether  taking  jw-sscssion  or  not,  to  demise  by  deed  the  land 
charged,  or  any  jjart  thereof,  to  a  tru.stee  for  a  term  of  years,  on 
Inisl  to  raise  by  .Hale,  mortgage,  or  demise,  all  arrears  of  rent  and 
coots. 

Ordinary  rent-charges  arc  often  called  "  fee  farm  rents,"  but,  Foo  fann 

rcnU ; 
< ,,)    \Vin'rr\    ':.  ,   I'     r.  .VW,  b;   Appoufd  T.  Xonnotu,  Mooro,  97.     Sco 
//'...   I  •.     II  I  '..,..,  I  I.     :i.  «. 

'■ft  Ca*t,  6  Co.  :A  b;   Tanfidd  v.  Rngtrt,  Cro.  Elix.  341;  Qilh. 
1. 

(T)  >-■■:  Wilkinton  v.  CIrmtnIt,  L.  R.  «  A.  0.  9fi,  ante,  p.  M;  «n<l  iMWtlier 
T.  Ilmrrr.  4U  h.  D.  24«.     S«>  /><*  d.  I'alUnay  v.  Camn,  5  T.  R.  567. 

(0  '■■    '      •      •  '■  ---'■      •     ■•■ 

(0    '  i.iiinucli  M  a  i>o7cr  of  rlutrcss 

i«  gtv.i,  ,.>  -,  1.. .,.  ,,.  . .  .^. ... .,,  ,i,ri  i'>  wi.  ■  ..in.vnncinj;  Act,  1^*81,  «.  44.     Sco 
Bf  Inrd  Uerard  and  Ilnrham'i  CnnlrnH,  [1894]  i  V\\.  29.'i. 
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strictly  speaking,  a  fee  farm  rent  is  a  rent  service  reserved  on  a 
grant  of  a  fee,  whicli,  of  course,  cannot  be  made  since  Statute  Quia 
chief  rents,  Emptores ;  they  are  also  called  chief  rents,  particularly  in 
Lancashire,  though,  strictly,  a  chief  rent  is  a  rent  service  paid  by 
freeholders  in  lieu  of  all  feudal  service. 


(2)  Apportionment  of  Benefit  of  Eent-ciiarges. 

Formerly  a  rent-charge  could  not  be  apportioned,  "  because  the 
rent  is  entire  and  against  common  right  and  issued  out  of  every 
part  of  the  land."  {u)  But  there  were  exceptions :  a  rent-charge 
was  apportioned  where  part  of  the  land  charged  and  the  rent- 
charge  became  vested  in  the  same  person  Inj  descent  (w)  (but  other- 
wise where  it  happens  by  devise,  (x)  in  which  case  the  whole  rent 
is  extinguished) ;  or  where  the  owner  of  the  rent-charge  gave  pa?-< 
of  the  rent  to  a  stranger,  and  the  tenant  attorned  (y)  (which  would 
not  be  necessary  now).  And,  where  the  rent-charge  was  granted 
to  the  owner  of  the  land  and  to  a  stranger,  the  rent  became 
extinguished  as  to  a  moiety  only.  (2) 
Whore  owner  But,  if  the  owner  of  the  rent  purchases  part  of  the  land  subject 
partonand.  ^'^  ^^>  ^''®  whole  rent  is  extinguished ;  («.)  or,  formerly,  if  part  of 
the  land  was  released  from  the  rent-charge,  unless  there  was  a 
proviso  in  the  deed  that  the  remainder  of  the  land  should  continue 
subject  to  the  rent-charge,  such  proviso  operating  as  a  new  grant 
of  the  rent-charge,  (b)  though  in  such  case  the  new  rent-charge 
would,  it  seems,  be  subject  to  any  incumbrances  which  had  been 
created  between  the  original  grant  of  the  rent  and  the  implied  new 
grant. 
Release  of  But  the  owner  of  a  rent-charge  may  release  to  the  tenant 

part  of  land    of  the  land  part  of  the  rent  and  reserve  part,  (c)     So  he  may 
from  rent-  >   ,  ,1  • 

charge.  grant  part  of  tJie  rent-charge  to  another,  and  the  rent-charge  is 

divided,  (d) 

The  rule  that  the  release  of  part  of  the  land  from  the  rent 

extinguished  the  whole  rent  occasioned  considerable  difficulty  in 

practice,  to  remedy  which  the  Law  of  Property  Amendment  Act, 

(u)  Co.  Lit.  147  b. 
(w)  lb.,  149  b. 

(x)  Dennett  v.  Pass,  1  Bing.  N.  C.  388. 
(y)  Co.  Lit.  148  a. 

(2)  Co.  Lit.  149  b.    See  also,  as  to  apportionment  of  rent-charges,  Ilarlleu  v. 
Maddocl-s  (1899),  2  Ch.  200. 
(a)  Lit.  222. 
(6)  Co.  Lit.  148  a. 
(c)  lb. 
id)  lb. 
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1S59,  (c)  s.  10,  was  i>a.<actl.(/)  It  is  uot  clear  tlmt  this  scctiuu 
would  include  a  purclia.se  of  part  of  the  land  by  the  owner  of  the 
rvut,  and  it  would  seem  advi.s;»lilo  iu  such  case  to  first  release  the 
land  to  be  purchased  from  the  rent. 

(3)  Apportio.nmext  of  BcnoEX  of  RE.vT-cn.VRGr.. 

Sect.  10  of  the  Inclosuro  Act,  l8o-i,(<j)  enacts  that  iu  all  cases  Indosurc  Act. 
where  any  henxlitaments  are  charjjed  with  any  fee  farm  rent,  rent- 
seek,  rent  of  assize,  or  chief  rent,  or  other  annual  or  periodic^il 
tixetl  rent,  or  other  certain  jiaymeut,  any  jKirsons  respectively 
intcrestc<l  in  such  lands  and  in  the  said  rent  issuing;  therefrom 
iii.iy  apply  in  writing;  to  tho  Inclosiire  Commissioners  (now  the 
lk>ard  of  A;;riculture  and  Fisheries  (/())  to  api)ortion  the  said  rent 
among  the  lands  charged.  Such  an  api>ortionment  is  made  by  an 
order  of  the  Board,  and  the  lands  lx.'come  chargeable  in  respect  of 
tlic  rent  only  in  miintirr  niul  to  the  extcut  sc-t  forth  in  tiio 
order,  (i) 

This  Act  enables  an  apportionment  to  be  made  where  the  owner 
of  the  rent  is  under  some  disability,  (k) 

(0  22  &  23  Vict.  c.  35. 

(/)  /;<«/A  V.  Smith,  U  Q.  D.  D.  318. 

(j)  17  &  H  VicUc.  t'T. 

(A)  8c«  Board  of  .\Kricultiiro  an^I  Fisheries  Act,  1903. 

(0  S*.  11,  12,  Btid  13  of  17  \-  IS  Vict.  c.  97.  In  tlio  fiflli  edition  of  DaviJ- 
K>n,  vol.  i.,  by  Wriglit  and  Ihirley,  it  is  Rtatcd  Uiat  rent  reserved  on  leases 
for  live*  or  yean  can  bo  ap[«rtioncd  nndcr  this  Act. 

{k)  Bee,  too,  SetUed  Uad  Act,  1882,  a.  8  (3). 
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SECT.  I.]  COVENANT  TO  BUILD. 


SECT.  I.— BUILDING  COVENANTS. 

(1)  Geneilvl  Objects. 

Building  covenants  may,  ia  general,  bo  said  to  be  inserted  in 
builiiiut;  a-jrvvinents.  leases,  and  conveyances,  witli  the  object  of 
l.roviding  for  the  building  of  bouses  of  i)rescribed  descripliuii  and 
value,  restricting  user  of  the  land  in  prescribed  manner,  tlio 
making  of  roads,  sewers,  drains,  and  other  similar  objects. 

Although  tbo  vemlor  proiHJSO  to  sell  tlio  wliolo  of  his  land 
absolutely,  yet,  if  he  does  so  in  several  lots,  it  will  be  imi^rUnt 
to  insert  restrictive  covenants  to  ]irovent  the  land  being  used  for 
puqioses  other  than  tlioso  for  whicli  it  is  suld,  for  otherwise  some 
lota  may  bo  used  in  such  a  way  aa  to  decrease  the  value  of  the 
rumaining  lots. 


(2)  Effect  of  Covfaaxt  to  build. 

A  covenant  by  a  person  to  build  such  a  house  as  he  should  think 

fit,  binds  him  to  nothing,  as  a  promise  cannot  be  conditional  on 

the  mere  will  of  the  promiser.  (a) 

Accorxlin'T  to  a  technical  nile  of  the  common  law,  a  covenant  to  Alteration  of 
o  .  ,  .  .....  «•    .•      1     covenant  to 

complete  certain  houses  within  a  limiteti  time  was  not  clleclively  build  by 

altereil  by  a  parol  agreement  extending  the  time,  (h)   So,  a  covenant  ^J^J  »«'"«• 

in  a  lease  to  build  certain  buildings  during  tlie  term,  was  not 

dischargwl  by  a  verbal  request  not  to  commence  the  buiUling  until 

rtHjuested.  (f )     Hut  now,  under  tlie  .Judicature  Acts,  the  alntve  rule 

of  llie  common  law  lias  been  practiailly  siiiiorsetled.     If  a  man 

enter  into   a  covenant  to  build  or  not  to  build,  and  an  Act  of  Eflect  of  Act 

I'lili.unent,  sul>se<iuent  to  tlie  contract,  rentiers  it  impossible  of  n,g„t_ 

1-  Tiirmance,  the  covenant  is  di.scharged.  (</) 

Where  a  lessee  covenanted  to  repair  buildings  comprised  in  the 

lease,  and,  further,  within  the  first  fifty  years  of  the  lease  to  take 

down  the  deinise<l  messuages  (u occasion  viighl  require,  and  in  their 

(a)  PoiMer  y.  WilHamM,  L.  R.  20  En.  210;  Andreiv  v.  Aitken.  22  C.  D.  218. 
'.    LiuUr  T.  Holland,  3  T.  IL  690.     Seo  Cliap.  XL,  p.  13«,  as  to  time 
CuuJitions  generally. 

(e)   CvrdvrtU  r.  Hunt,  8  Taunt.  iOC. 

(J\  Doe  (L  Anijlnm  (l^vrJ.  v.  Hugdey,  C  Q.  B.  107 ;  Daily  y.  De  Crajngny, 
I,.  I;.  4  y.  II.  IW) ;  nnil  see  ante,  p.  IW,  et  mtj.,  as  to  jwrfoniianco  of  contracts 
with  rr«|«ct  to  baiMini;,  etc.,  bccomint;  impomililc.  8c«  Lomj  Katon  Jlecreation 
(Irotiwlt  V.  MUlaml  III/.  Co.  (Ulini  ,  2  K.  H.  674,  as  to  land  cMtillc<l  to  the  benefit 
of  a  ri-»trictiTv  covenant  being  '•  injuriously  affected,"  witliin  s.  Ctl  of  the  Lauds 
CUuMS  Act,  1&45. 
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place  erect  not  less  tliau  four  other  good  and  substantial  brick 
messuages,  it  was  held  tliat,  if  the  lessor  had  the  original  houses 
substantially  as  good  as  new  in  the  course  of  the  fifty  years  by 
being  repaired,  the  covenant  would  be  satisfied  and  the  lessee 
need  not  actually  rebuild,  (s)  But  where  certain  premises  in  a 
state  of  dilapidation  were  demised,  and  the  lessee  covenanted  to 
mw  build  the  brick  houses  within  three  years,  he  was  compelled 
to  rebuild  the  whole,  it  being  held  that  making  extensive  repairs 
by  pulling  down  and  rebuilding  the  fore  and  back  fronts  was  not 

Conduct  of     ""  performance  of  the  covenant.  (/) 

the  landlord.  If  the  landlord  by  his  conduct  induces  tlie  tenant  to  believe  that 
performance  within  the  stipulated  time  wHl  not  be  insisted  on,  he 
cannot  afterwards  treat  the  non-performance  within  the  time  as  a 
ground  of  forfeiture,  (ff) 

The  ordinary  covenant  with  regard  to  building,  where  a  ground 
rent  or  rent-charge  is  reserved  or  limited,  is  that  the  covenantor 
shall  build  ^rithin  a  definite  period  of  no  long  duration,  generally 
two  years  at  the  most,  (h) 

A  covenant  to  build  an  additional  house  at  any  time  at  the 
request  of  the  grantor  is  not  "  usual,"  and  a  purchaser  who  has 
contracted  for  the  purchase  of  land  subject  to  such  a  covenant, 
upon  a  representation  that  there  are  no  unusually  restrictive 
covenants,  is  entitled  to  be  relieved  from  his  contract,  (h) 

(3)  Waiver  of  Breach  of  Covexant  to  build. 
Where  a  tenant  has  covenanted  to  build,  a  breach  of  the  covenant 
may  be  waived  by  acceptance  of  rent.  So  where  a  lease  contained 
a  licence  to  the  defendants  to  pull  down  a  house  within  twelve 
months,  it  also  contained  covenants  by  tlie  defendants  (a)  within 
the  same  period  to  erect  new  promises  in  their  place,  and  (b)  to 
"  at  all  times  during  the  said  term  keep  the  said  messuages  so  to 
be  erected  as  aforesaid  in  good  and  substantial  repair."  The  lease 
also  contained  a  proviso  for  re-entry  in  case  of  non-observance  of 
covenants.     The  new  houses  were  never  built,  and  after  the  date 

(e)  Evelyn  v.  Baddish,  7  Taunt.  411 ;  S.C,  Holts.  N.  P.  C.  54.3.  Sec  Bennett 
V.  Herring,  3  0.  B.  N.  S.  370 ;  Jacoh  v.  Down  (1900),  2  Ch.  156  ;  and  at  p  2''3 
post.  ' 

(/)  Citij  of  London  v.  Nash,  3  Atk.  512;  S.C,  1  Ves.  Sen.  12;  Doe  v. 
Withers,  2  B.  &  Ad.  896.  ,        c  v. 

(g)  Birmingham  &  District  Land  Co.  v.  L.  &  N.-W.  By.  Co,  40  C  D  268 
See  also  Gihhon  v.  Payne,  22  T.  L.  R.  54.  ■J         <  ■        • 

(A)  Andrew  v.  Aitken,  22  Ch.  D.  218  ;  Bosher  v.  Winiains,  L.  R.  24  Eq  210 
See  also  Keppell  v.  Bailey,  2  My.  &  K.  517,  535. 
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wli.u  lljcy  sh.niM  I1.VVC  Uvn  comi.lcte.1,  rent  was  accepted  l.y  lla> 
lessor.  It  was  hul.l  (a)  that  acceiitanee  of  rent  was  a  waiver  of  tlie 
l.reaeh  of  the  biiiUliiig  covenant ;  (1.)  that  there  wius  no  con- 
tiuuinR  breach  of  tlie  covenant  to  build  ;  (c)  that  there  was  a 
continuing  breach  of  the  rei«iiring  covenant,  (i) 

(4)  What  Bi'Ildikcs  may  he  erected. 
Where  the  lease  of  a  farm  f<.r  a  t.Tin  of  years  contained  a 
reservation  to  the  landlord  of  a  ri},'ht  to  sell  i>art  of  tlie  farm  for 
"  building'  sites,"  allowing  £2  off  tlie  annual  rent  for  every  aero  so 
sold,  it  was  hel.l  that  "land  f-r  buiblin-  sites"  was  a  well-under-  l^^^^^"' 
sUxhI  exjiression,  referring  to  soinetiiing  in  tlic  nature  of  shop.s  or  gitoj." 
dwelling-houses ;  and  tliat  tlio  landlnnl  was  not  entitled,  against 
the  tenants"  will,  to  sell  part  of  the  farm  as  a  site  for  a  small-jwx 

hospital,  (k) 

A  covenant  not  to  build  more  than  one  house  on  a  plot  of  land  ^^*"*"^' '" 
is  not  contravened  by  biilMing  a  block  of  flats  upon  that  jilot.  (/)  hou«." 
IWit  a  building  structurally  divided  into  two  tt-iienunts  on  dini-rent 
doors,  with  no  internal  communication,  common  staircase,  or  com- 
mon fnmt  dtwr,  constitutes  two  houses  within  the  meaning  of  a 
covenant  not  to  erect  more  than  cue  house  on  the  site.  («i) 

(5)  COVEXAXT  KELATIXG  TO  ElEVATIOX  OR  FOR>r. 
If  a  building  has  been  erected  in  a  form  that  is  in  violation  of 
a  covenant,  the  Court  may  restrain  the  defendant  from  using  the 
building  ;(n)  or,  as  has  already  been  seen,(o)  may  compel  him  to 
liter  the  elevation,  or  form,  of  the  building,  so  as  to  conform  to  the 
terms  of  the  covenant.  (/>)    But  when  there  is  an  agreement  in  the 

(i)  Jacob  T.  Doten  (1900),  2  Ch.  15f..    Sec  aUo  Gibion  v.  Payne,  22  T.  L.  R. 

M. 

r    Fn,,Ju\r    7)/nemou''  ''  -    —  f ion,  67  . 1.  P.  239.     Sec  also  J^ng  Kn'on 

/....,',...   ilrouwh  T.  M  Co.  {VMYr.  SO  W.  R.   I'.'O.  cWcA,  j,.,l, 

n  JJ'.  ;   Unjrrt  T.  "  ■■■     '  '  li. 38B, cltc'i,  poi<,  p.  230.    Sco nlgo  f Vurit 

r.  \\'ivl4\u.i'.>n.  'TO  tlio  BubBliUition  of  Hloiio  steps  fur  nn 

ir.'H  l.i'!  !•  r  «i,   ...  .  .   ..    .  .    ■•  : li   of  n  rnvcnaiit   not  to  creel  any   other 

J,  KimlxT  V.  .<./„.,.„.,  1.-  T.  L.  R.  207. 

(m)  n/ord  I  r.  Jacob$  {19«i3\  2  Cli.  t.>2  :  and  p.  2.30,  poii. 

(l^^    Wardm  ■  r  v.  Soulh-Kattrm  Ily.  Co.,  'J  IUtv,  493. 

"  Antf,  p.  iin»,  tt  tr<].,  miiicr  Specific  Torforraance.  Sec  Manner*  r. 
J.hn^n.  I  C.  V.  07.3,  anU,  n.  199. 

^r.  /runjlJi/n  V.  ru/ofi,  ;>  MaiM.  409;  ColftT.  f^imM.KhV.bG.  Sec  ."yinrfrrioil 
T.  Cotirrmouth  Ity.  Co.,  1 1  IWav.  4'j7  ;  Stortr  V.  0.  U'.  Uy.  C:,  2  Y.  &  C,  C.  C. 
48  ;  Chili  T.  DougUu,  Kay,  bCO. 
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first  instance,  it  is  advisable,  in  tlie  interest  of  the  lessor,  that  a 
clause  should  be  inserted  therein,  to  the  effect  that  the  lessor  shall 
not  be  bound  to  grant  a  lease  of  any  part  of  the  land,  so  long  as  a 
house  is  standing  which  shall  have  been  erected  contrary  to  the 
provisions  of  the  agreement. 

It  may  be  mentioned  that  the  mere  failure  to  take  proceedings 
against  a  person  wlio  has  been  guilty  of  a  breach  of  a  covenant 
relating  to  elevation  or  form  is  not  such  accLuiescence  as  will 
prevent  the  right  to  restrain  a  subsecLuent  breach.  (?•)  See  further 
as  to  acc|uiescence,  p.  2-±6,  j^osf. 


Meaning  of 
such  cove- 
nant. 


(6)  Covenant  to  "Eebuild." 

A  covenant  by  a  lessee  to  "  rebuild  "  a  house  ou  the  site  of  the 
demised  messuage,  which  he  covenants  to  pull  down,  involves  no 
obligation  to  erect  the  new  house  in  the  same  manner,  style,  and 
shape,  or  with  the  same  elevation,  as  the  old  building,  (s)  If  it  is 
intended,  therefore,  that  the  house  should  be  rebuilt  in  the  same 
style,  the  covenant  should  be  so  framed  as  to  clearly  express  this 
agreement. 


Covenant  to 
build  house 
of  stipulated 
value. 


What  is  a 
breach  of 
such  cove- 
nant. 


(7)  Covenant  relating  to  Amount  to  be  expended. 

In  order  to  ensure  the  erection  of  a  particular  class  of  houses 
upon  a  building  estate,  a  covenant  is  sometimes  inserted,  that  the 
lessee  shall  not  erect  certain  houses  which  shall  be  of  a  less  yearly 
letting  value  than  a  ceitain  sum,  or  which  shall  be  below  a  stipu- 
lated value. 

A  covenant  to  the  effect  that  private  houses  only,  of  a  certain 
minimum  value,  are  to  be  built  on  several  plots  of  land,  is  not 
broken  by  the  erection  on  one  of  them  of  a  stable  with  a  bedi-oom 
over  it,  of  such  dimensions,  and  in  such  a  position,  that  it  would 
stUl  be  possible  to  build  a  house  of  the  stipulated  value  upon  the 
plot.  (<)  But  a  covenant  not  to  build  a  house  of  less  value  than 
£400  on  certain  land,  was  held  to  be  broken  by  building  two 
houses  with  certain  common  conveniences,  each  of  less  value  than 
£400,  but  together  of  greater  value.  («) 

(»■)  Child  Y.  Douglas,  Ka}',  560. 

(s)  Low  V.  Innes,  4  De  G.  J.  &  S.  28G. 

(0  Sussell  V.  Babei;  18  W.  R.  1021  ;  BWce  v.  Marriaije,  9  T.  L.  R.  569. 

(«)  Snow  V.  Whitehead,  53  L.  J.  Ch.  885. 
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(8)  Covenant  to  build  to  Satisfaction  ok  AnciiiTECT.  (ir) 

If  a  leasee  enU'r  into  a  covenant  to  complete  certain  buildinfrs,  Appoinimert 

I  1         1-         •  1  t  .   »       •  ^1  "  '  of  »rchilocl 

under  the  direction  and  to  the  satiafaction  of  the  sun'oyor    condition 

,  I-  .1  .  1  ;so|.^  ijm  apjK)intment  of  such  surveyor  is  a  condition  P^^^Jj^j 

1  -  to  the  jiorformiinco  by  the  lessee  of  his  covenant  to  covcimuu. 

complete  the  buildings,  (jr)     I5ut  in  Joiu^s  v.  Caniwrk;  (i/)  where 

the  covenant  was  to  erect  certain  buildings  within  a  fixed  time, 

"  the  whole  of  which  were  to  be  left  to  the  sujieriutendenco  of  the 

plaintilT  and  the  defendant's  son ; "  it  was  held  that  the  covenant 

to  erect  the  buildings  was  an  absolute  covenant ;  and  the  clause, 

resjiucting  the  suj)erintendence,  merely  granted  the  liberty  for  the 

jiarties  to  superintend,  but  did  not  impose  any  duty,  so  as  to 

nmke  the  superintendence  a  condition  precedent  or  concurrent. 

And  this  decision  ap[)ear3  to  give  the  sounder  view,  witii  respect 

to  covenants  of  this  description.  (:) 

(9)  Not  to  bcild  o>f  Adjoisixg  Land. 

A  covenant,  entered  into  by  the  o\vner  of  certain  land  with  a  ilo.ining  of 
purchaser,   that  an   adjoining  plot  "  should   never   bo   hereafter  "  »^J"""°8- 
sold,  but  left  for  the  common  benefit  of  both  parties  and  their 
successors,"  is  enforceable,  (a)  and  does  not  contravene  any  rule 
of  law.  (f>) 

When  land  is  sold  in  lota,  and  there  arc  mutual  restrictive 
covenants  by  the  purchasers,  that  the  land  shall  not  be  used  so 
as  to  create  a  nuisance  to  the  original  vendor,  or  the  occupiers  or 
proprietors  for  the  time  being  of  the  "  adjoining "  property,  the 
won!  "adjoining"  means  the  property  adjoining  each  lot,  and  not 
iui;r<  ly  the  property  adjoining  the  whole  piece  of  land  originally 
sold  ;  and  the  owner  of  any  lot  is  entitle*!  to  enforce  the  covenant 
against  the  owner  of  any  other  lot.  (c) 


(u-   SccF.  XIX,  n  T  -  ->  p  .|ft5. 

X    St-c  Clup.  VIII  .  p.  'J4.  u  to  the  approml  of  the  architect  or 

iiirrrv  .'  !-   ■  •      .  ! ..  prccc'lcnt     CuonU>c  v.  Ortm,  2  D.  N.  S.  102.1. 

See  /  .9  SI.  &  W.  796 ;  Jluni  v.  liUhop,  8  Kxch.  C75  ;  Hunt  v. 

Jlrm'         , 

Joiut  T.  (MmuxJc,  3  II.  L.  Cm.  700.    Sec  Dolman  v.  A'i/i/?,  4  Ding.  N.  0. 


V 


;:•  S«?  M'i.jtf!l  r.  SrJuxA/or  Jndigtnt  Blind,  43  L.  T.  218,  as  to  coTcnanta  to 
bnil'l  belt);;  al>s<>Iutc  or  conditional. 

a    itclMn  T.  J/cA'ay,  L.  IL  6  P.  C.  327. 
>•    lb. 

ff<rrruon  v.  flood,  L.  It.  1 1  Eo.  338.    Sec  also  Jlaynes  v.  Kiny,  [H9.3]  .1 
Ci,.  »'.'.•. 

E.B.C  Q 
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(10)  Where  PeriMIssion  necessary. 

A  person  who  has  purchased  land  under  a  condition  prohibiting 
building  thereon  except  after  permission  obtained,  will  be  restrained 
from  building  before  obtaining  the  permission  required,  (d) 


Wooden 
hoardings, 


(11)  Eestriction  as  to  Building  avithin  Certain  Distance,  or 

generally. 

If  a  person  covenant  not  to  erect  any  building  upon  land  to  a 
greater  height  than  is  prescribed,  within  a  certain  distance  from 
other  property,  he  will  be  restrained  according  to  the  terms  of  the 
covenant,  (c) 

The  erection  of  wooden  hoardings,  for  the  purpose  of  advertise- 
ment, fastened  to  the  premises,  is  a  breach  of  a  covenant  not  "  to 
erect  or  make  any  building  or  erection  on  any  part  of  the  demised 
premises."  (/)  But  the  erection  of  an  advertisement  hoarding  is 
not  a  breach  of  a  covenant  that  any  "  building  "  which  should  be 
erected  on  the  laud  should  be  of  a  certain  height,  and  have  a 
stuccoed  front  and  slated  roof  and  be  used  only  as  a  dwelling- 
house,  (g) 

The  construction  of  a  railway  embankment  has  been  held  to  1  le 
em  an  men  .  ^  jji-g^ch  of  a  covenant  not  to  erect  any  buildings  on  the  land 
conveyed  other  than  private  dwelling-houses,  (h) 

A  covenant  to  keep  laud  open  and  unbuilt  upon  is  not  broken 
by  making  an  underground  urinal,  (i) 


Railway 


"  To  keep 
land  open 
and  unbuilt 
upon," 


{d)  Att.-Gen.  v.  Briggs,  1  Jur.  N.  S.  1084. 

(e)  Llogd  v.  L.  C.  &  D.  By.  Co.,  2  De  G.  J.  &  S.  568.  See  Foster  v.  Bir- 
mingham, Wolt'erhampton,  &  Dudley  Ry.  Co.,  2  W.  R.  378.  As  to  whether  a 
■wall  is  within  such  a  covenant,  see  Bowes  v.  Law,  L.  R.  9  Eq.  63G.  As  to  a 
covenant  "  not  to  erect  any  building  witliin  tlie  distance  of  si.\  feet  from  a  street,'' 
Bee  Child  v.  Douglas,  Kay,  5G0 ;  the  injunction  in  which  case  was  subsequently 
dissolved  by  the  Lords  Justices  chiefly  on  the  ground  of  acquiescence,  see  mem. 
at  p.  4  of  Kaj'.  In  Morish  v.  Ihxrris,  L.  R.  I  C.  P.  155,  it  was  doubted  whether 
a  space  inclosed  by  four  stone  walls  and  roofed  over,  in  which  guano  and  other 
manures  was  kept,  was  a  "  building  "  or  not. 

(/)  Pococh  V.  Gilham,  1  Cab.  &  El.  104;  Wood  v.  Cooper,  [WOi]  3  Ch. 
671. 

{g)  Foster  v.  Fraser,  [1893]  3  Ch.  168.  But  see  Boyce  v.  Faddinglon  Vestry 
(1903),  1  Ch.  109,  wliere  it  was  held,  in  the  circumstances  of  the  case,  that  a 
hoarding  was  not  a  building,  and  {per  Buckley,  J.,  at  p.  IIG  of  the  L.  R.)  "  From 
these  cases  I  derive  no  principle  other  than  this,  that  a  hoarding  may  or  may  not, 
according  to  the  contract,  be  a  building."  And  see  Wilson  v.  Queen's  Club,  [1891] 
3  Ch.  522. 

{h)  Long  Eaton  Recreation  Grounds  Co.  v.  Midland  Ry.  Co.,  50  W.  R.  120. 

(i)  Gralmrn  v.  Newcastle,  67  L.  T.  790. 
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(I2j   BUEACII   OF   COVKSANT   FOR  QflKT  EXJOYMEXT  BY  BCILDI.SO.S. 

The  defendant  was  owner  of  two  adjoining  piccus  of  land,  on 
one  of  which  he  erected  a  huusc  which  he  demised  to  the  phuutitV. 
The  lease  contained  a  covenant  for  quiet  enjoyment  without  any 
interruption  or  disturhance  from  or  by  the  lessor,  or  any  person 
lawfully  or  c<initaMy  clainiinj;  under  him.  The  defendant  then 
ervctcd  on  the  other  piece  of  land  buildings  of  such  a  heij^'ht  that 
they  caused  the  chimneys  of  the  plaintiff's  house  to  smoke  badly. 
It  was  lield  that  the  defendant  had  broken  his  covenant.  (/.)  Tiiis 
decision  was,  however,  doubttvl  bv  two  iiu-mbcrs  of  llie  Oiiirt  of 
Appeal  in  a  later  cose.  (/) 

"Quiet  enjoyment"  means  without  iulcrfcreuce,  williuut  inter- Meaning  of 
ruplion  of  possession      It  ,t.~  <  not  in.in  umli^turbed  by  noise,  (m)  ^j,*j"yj^^,pj.i 

(13)  COVKXAXT  NOT  TO   BUILD  BEYOSD  BflLDING  LiXE.' 

Hay  windows  carried  from  the  foundation  up  to  the  roof,  and  Bay  windows 
jirojecting  three  feet  lieyond  the  line  of  the  existing  houses,  (h)  f™-.  ^.'ni,'i„ 
are  a  l)reach  of  a  covenant  not  to  erect  any  "  building  "  nearer  to  *^'^^  "  <^"*'''- 
the  roatl  than  the  line  of  frontage  of  the  then  jiresent  houses  in  °"' 
that  TKid,  and  to  ol>ser\e  a  strai;,'ht  line  of  frontage  with  the  line 
of  houses;   and  an  injunction  was  granted,  the  Court  being  of 
opinion  tltat  it  was  unnecessary  to  show  danmge,  and  that,  in  any 
case,  the  invasion  of  privacy  constituted  such  damage.  (i>)     ]!:iy 
windows,  however,  are  ofu-ii  e.xprcjsly  e.xcepled.      tjeo  form  of 
covenant,  pott,  p.  435. 

As  to  enforcement  of  covenants  relating  to  the  building  line,  see 
DmntU  v.  Jiainu:.(p) 

■I     T.;j.  Y   I'.....  i\'ut\\   1  r'i._  (J42. 

'»   fnvttimenl  Corporation,  Ltd.  (1903),  1   C'li. 
:  ,  I.  r  t',..  .  ir,  iiriiiUnco-i  of  tho  COW,  srooko  from 

■  .%  covenant  for  quiet  enjoyment. 
..  40  Ch.  D.  "l,ot  p.  74. 
{m)  Aj  to  Um  baiiding  lino  ondcr  the  London  UuilJing  Act,  sco  po$t,  pp.  489, 

(o)  Mamiun  r.  J.Jtntnn,  1  C.  D.  C7.1.  .Soo  t'Oen  T.  .«?inu.  5  Pe  f'r.  M.  ic  C:  1. 
Bal  icc  JacktoK  r.  H'inni/rilK,  47  L.  T.  -M.l :  ('hH(i/  v.  Jtrai/,  4H  L.  T.  HiVl, 
pott,  p.  JIH.  Sh-  nlHi  tt'ntrrn  v.  MacDermott,  K  R.  1  E-i.  4'.fJ ;  ib.,  2  Cli.  72 ; 
Simpton  r.  Smilh,  I,.  IL  ti  (.'.  I*.  87,  but  thit  caM  wo-i  ilcciilcl  upon  tlio  KiicTial 
Unnago  of  tlio  Metro;KiIit.tii  ItulMin.;  .\ct,  an'l  wa«  OTorriile<l  on  anotlier  point 
in  Ijpadtman  v.  I'lumttr^il  IH^trin  lid.  of  U".,  10  A.  ('.  tX).  Sco  Ttar  v. 
Fntbodg,  4  0.  n.  N.  S.  ii*,  tr,>  ■  Umkin  r.  Dalit,  13  Ch.  O.  324. 

{f)  App«o<lix,  p.  669,  notc'l,  fitt.  p.  24<J. 
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Meaning  of 
"  opposite." 


(14)  Covenant  not  to  build  "Opposite." 

A  covenant  in  the  purchase  deed  of  a  house  in  a  terrace,  that  no 
huihling  shall  be  erected  on  any  part  of  the  land  of  the  vendor 
lying  on  the  other  side  of  the  terrace,  and  opposite  to  the  2^!ot 
of  land  thereby  conveyed,  applies  only  to  that  part  of  the  land 
which  is  immediately  opposite  to,  and  is  of  the  width  of,  the  plot 
conveyed,  {q) 


Covenant 
lor  unin- 
terrupted 
prospect. 


(15)  Covenant  as  to  Pkospect. 

The  right  to  a  prospect  can  be  acquired  only  liy  grant  or 
covenant,  and  not  by  prescription.  Thus,  where  a  motion  was 
made  to  prevent  the  defendant  from  proceediug  with  certain  build- 
ings which  would  intercept  the  prospect  from  Gray's  Inn  Gardens, 
an  injunction  was  refused  before  answer.  (?•)  So,  the  Court  will 
not  restrain  the  erection  of  a  building  because  it  injures  the  plaintiff 
by  obstructing  his  place  of  business  from  the  view  of  passers-by.  (s) 
But  a  person  may  acquire  a  right  to  have  an  uninterrupted  prospect, 
where  there  is  a  covenant  to  that  effect.  (J) 


(16)  Covenants  as  to  Plots  for  Residential  Purposes. 

(«)  Gencralhj. — Covenants  are  often  inserted  with  a  view  to 
securing  that  building  land  shall  be  used  for  residential  purposes. 
In  order  to  ascertain  the  meaning  of  the  word  "  residential,"  the 
object  of  the  covenant  must  be  looked  to.  Where  the  plaintiff 
purchased  some  plots  of  a  building  estate  which  was  put  up  for 
sale,  and  was  described  in  the  particulars  as  "  consisting  of  plots 
for  the  erection  of  private  residences,"  and  also  as  residential  plots, 
there  was  a  condition  that  "  no  building  of  any  kind  other  than  a 
detached  or  semi-detached  house,  with  appropriate  ofiBces  and  out- 
bitildings  to  be  appurtenant  thereto  or  occupied  therewith."  The 
defendants  piirchased  certain  of  these  plots  and  purposed  to  build 
thereon  a  home  for  poor  people.  In  an  action  for  an  injunction  it 
was  held  that  the  condition  drew  a  distinction  between  "residential 

(?)  PatcUng  v.  Duhbins,  2  Eq.  R  71 ;  Jones  v.  Parry,  57  L.  T.  492. 

(r)  Att.-Oen.  v.  Doughty,  2  Ves.  Sen.  453.  See  Aldred's  Case,  9  Co.  Rep.  58  b, 
and  post,  p.  317. 

(v)  Ihdt  V.  Imperial  Oas  Co.,  L.  R.  2  Cb.  158 ;  Smith  v.  Owen,  35  L.  J.  Ch. 
3l7.     But  see,  liowever,  Eiviere  v.  Bower,  Ry.  &  Moo.  24. 

(<)  See  Squire  v.  Campbell,  1  My.  &  Or.  459  ;  Piggott  v.  Stratton,  1  De  G.  F, 
&  J.  33  ;  Talk  V.  Moxhay,  2  Ph.  774 ;    Western  \.  MacDermott,  L.  R.  1  Eq.  499. 
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plots"  uiiil  "  shop  plota,"  Imt  not  lictwecn  "residential  ploLs  "  ami 
"  private  n^aiilential  plota,"  and  tiiat  there  wa.s  no  breach,  (u) 

(t)    Modi:    of   s&Turinj   Pcrforiiuinrf     of  sttch    Coriuanl-i. — Tlie  Mode  o( 
bcnvtit  of  restrictive  building  covenunt.s  Ls  not  so  anno.xi'd  to  the  b^"""f,( 
whole  of  the  land  retained  by  the  vendor  as  to  pass,  as  a  matter  of  rcmru  tivo 

r  .rill.  I  .  building 

y  a  omvevance  of  a  |>art  of  sucli  land  to  a  subjoiui'nl  ^m.y„„,ij  to 
i  r,  in  tiie  ab.-it'ueo  of  any  agreement  or  expression  of  iiiten-  «il  purchaiw™ 

tion  to  that  effect,  (r)  On  a  sale  of  building  plots,  the  c<niditions  ^i^^]  °* 
as  t<)  Imildiiii;,  etc.,  may  be  either  in.sorted  in  the  conveyance  to 
each  purcliaser,  or  emlxKliiHl  in  a  },'<Mural  deed  of  covemint,  to  Ihj 
executed  by  all  the  purchasers.  In  onler,  therefore,  to  secure 
unif"nnity  in  building,  when  land  is  purihastHl  by  several  ix'rson.s 
in  plot.x  for  building  puri«wt>.-<,  and  it  is  intendcil  that  covenants  of 
lliis  nature  shall  lie  enforceable,  not  only  by  the  vendor,  but  by  all 
the  !  '  ••;,  inirr  -  '  '  of  covenant  should  be  enten-d  into 
by  I;  ,     live  pun  :  '  ^  and  tlie  vendor.    A  form  of  a  deed 

of  this  description  will  be  found  with  the  other  precedents,  (x) 

sect.  il-covexaxts  against  buildings  fou  titadks, 
businkssts,  or  specified  purtoses. 

(1)  Gesebally. 

If  building  land  is  to  be  laid  out  with  private  residences,  a 
covenant  is  inserted  to  restrain  the  lessee  from  erecting  any  build- 
ings on  the  jiremist's  to  l»e  u.setl  for  carrying  on  trades  or  bu.si- 
neascs ;  and,  in  framing  such  covenants,  care  must  be  taken  to 
express  accurately,  whether  the  restraint  is  to  extend  to  trades  or 
businesses  generally,  or  to  particular  trades  or  businesses,  (y)    Tiic 

(«)   Wrigkt  r.  Berry,  19  T.  L.  R,  269. 

'»)  Ktalrt  r.  Lyon,  L.  R.  4  Ch.  218;  Uannert  {Lord)  v.  Johnson,  1  Ch.  D. 
67;J ;  and  tf«  Chap.  XXI.,  poll. 

(it)  8cc  Whatman  r.  (ithton,  9  Sim.  196. 

(*)  8cc  Form  XXX 1 11.,  p.  AA:k  S«m!  alao  Colts  t.  Sitni,  5  Dc  G.  M.  &  G.  1  ; 
WaUm  T.  McDrrmott,  L.  R.  1  V/\.  499 ;  2  Ch.  72;  Eastwood  t.  L^yn;  .^3  L.  .1. 
Ch.355;  Ja^  r.  JlUfiardion,  3t)  IW»v.  .VkI  ;  Jackson  v.  Winni/rith,  47  L.  T. 
;i  1      >;....   1/,..,,  r    /'..    .,.-/   4  1  I.    !'   T's    ■•  ■!  njsl,  p.  2.52.     As   to  a  Bale  hy 

h  V.   Ilabbits,  21    Ch.   I).   4Ct;. 

\'i  -  -      .  ,  -    .  I  '>i'l  ciiteix'il  into  n  regtriclive  IU;<bls  of 

coTvoant  with  the  \  and  a.s.sipi.4,  but  not  witli  Mnignccs  of 

tlicir  mortgagees  :  a:    .  urcyol  another  plot  (Hj  of  plou. 

laod  near  to  pi  :     \       '  .inothcr  \  no  lisil  no  knowle'ljfv,  when  ho 

purchxv.I,  of  it.       \    ■  r,f  the  a'  .t.     It  was  held  that  Hul>«c-pirnt 

•aBK"  •  an  a-iuign  of  plot  (A  I.    The 

■UDi'  a  flats.     Ilogrrs  V,  llosetjood 

(1900;,  2  Ch.  ^M. 

is)  Yan  T.  Corpt,  3  >lv.  &  K.  269;  Flight  t.  Hootk,  1  Bin?.  N.C.  370;  S.C, 
I  ScfJtl,  19(t.     In  re  I'uckdt  awl  Smith's  Vonlraet  ;1902),  2  Ch.  25S. 
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Are  cove- 


real  object  in  all  these  cases  is  to  prevent  the  Lowering  of  the 
tenement  in  the  scale  of  houses,  by  the  exercise,  whether  wholly 
or  partially,  of  those  trades  which,  in  the  judgment  of  the  lessor, 
may  depreciate  their  value  at  a  future  period.  (2) 

Covenants  not  to  carry  on  a  particular  trade,  or  in  restraint  of 
trades  ""usual  trade  in  a  trading  locality,  are  not  "  usual  covenants."  (a)  Whether 
covenants "  ?  they  are  so  or  not,  however,  is  a  question  of  fact,  (b) 

A  covenant  restrictive  of  the  user  of  premises  is  not  affected 
by  the  rule  against  perpetuities,  (c)  and  is  not  void  as  being  in 
restraint  of  trade ;  (d)  such  a  covenant  in  a  lease  runs  with  the 
land,  (f) 

Whenever  the  vendor  sells  property  subject  to  certain  liabilities, 
or  restrictive  covenants,  for  the  observance  of  M'hich  he  is  per- 
sonally liable,  and  it  is  a  part  of  the  arrangement  that  the  pur- 
chaser shall  take  the  land  subject  to  the  same  restrictions,  the 
purchaser  must  entci  into  a  covenant  with  the  vendor  to  abide  by 
the  same.  (/) 


When  cove, 
nant  neces- 
sary by 
purchaser 
to  vendor. 


"  Houses" 
distinguished 
from  "  flats." 

Conversion 
o£  flats. 


(2)  Covenants  affecting  Flats, 

llesidential  flats,  involving  the  use  of  a  public  entrance  and 
staircase,  do  not  answer  the  description  of  a  messuage  "  adapted 
for  and  used  as  and  for  a  private  residence  only."  {[/) 

It  is  possible  to  build  "  houses "  .as  distinct  from  "  flats," 
superimposed  one  upon  the  top  of  the  other.  (A) 

The  conversion  of  flats  in  a  building  into  an  hotel  has  been 
held  to  be  a  departure  from  the  scheme  in  accordance  with  which 
the  building  was  to  be  managed,  namely,  as  residential  flats  suit- 
able to  the  convenience  of  all  persons  who  should  be  tenants  of 

(s)  Per  Lord  Ellenborough,  C.J.,  Doe  d.  Gaskell  v.  Spry,  1  B.  &  Aid.  G19. 
Covenants  of  this  description  are  not  of  modern  growth,  an  instance  being  found 
in  Chinsley  v.  Lamjley,  1  Roll.  Abr.  427.  See  Hishp  v.  LeclHe,  6  App.  Cas.  560, 
as  to  the  Scotch  law  with  respect  to  restrictive  covenants  as  to  building. 

ia)  Wilbraham  v.  Livesey,  18  Beav.  20G ;  Propert  v.  Parker,  3  My.  &  K.  280 ; 
Van  Y.  Corpe,  3  Sly.  &  K.  269. 

(6)  Bennett  v.  Womack,  3  C.  &  P.  96. 

(c)  L.  &  S.-W.  Pi/.  Co.  V.  Oomm,  20  Cb.  D.  562  ;  Mackenzie  v.  Childers,  43 
Ch.  D.  265. 

{d)  Earl  of  Zetland  v.  Hislop,  7  A.  C.  427. 

(e)  Congleton  {Mayor)  v.  Pattison,  10  East,  136  ;  Wilkinson  v.  Pogers,  2  De 
G.  J.  &  S.  62  ;  Fleetwood  v.  Hull,  23  Q.  B.  U.  35.  See  iwsf.  Chap.  XXf.,  as  to 
covenants  which  run. 

(/)  Moxhay  v.  Inderwick,  1  De  G.  &  S.  708. 

(,/)  Poqers  v.  Ilosegood  (1900),  2  Ch.  388. 

(h)  Pford  Park  Estates,  Ltd.  v.  Jacohs  (1903),  2  Ch.  522 ;  and  see  also  Grant 
V,  Lanyslon  (1900),  A.  C.  383,  399. 
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the  flata  ;  (»)  auJ  in  Iftulson  v.  Vripi>s  {j )  au  iujuuctiuu  was  gronlwl 
to  rvatniiii  tho  conversion  into  ii  cluli  of  a  large  part  of  a  building, 
mlajjted  to  occui»atiou  in  resiilontial  flats,  at  tho  inst^mco  fif  a 
tenant  who  held  under  an  agreement  in  a  common  form  binding 
tho  tenants  to  rules  suitable  only  for  residential  purposes. 


(3)  Covenants  against  Spkcified  Tuades,  etc. 

A  covenant  "  not  to  build  an  hotel,  tavern,  etc.,"  on  certain  lots  Covonnnt  not 
moans  that  no  hotel,  tavern,  etc.,  is  to  "  bo  "  upon  any  of  those  {^^"''uvcrn 
lota,  it  l)cing  imixtssiblo  t<>  tell  wlictlier  or  not  a  house  when  it  is  cto. 
in  tho  course  of  building  is  intended  for  an  hotel,  tavern,  etc.    Tho 
uaor  of  tho  house,  however,  must  be  Irxjkcd  to  before  declaring 
that  tho  covenant  is  infringed,  (k). 

Tho  lease  of  a  building  contained  a  covenant  by  tlio  lessee  not  Covonunt 
to  paint  or  write  any  inscription,  figure,  or  letter,  nor  affi.x,  attach,  ""gign,'  "^ 
or  e.xhiliit  any  sign-boanl  or  other  notice  of  trade  or  business  to 
tho  oxterii>r  walls  without  the  lessors  consent.  Part  of  the  build- 
ing consisted  of  a  theatre,  to  the  front  wall  of  which  was  attached 
hy  iron  brackets  a  metal  frame,  on  which  were  tho  words  "His 
Alajcsty's  Theatrc,"  surmounted  by  a  crown.  These  words  weitj 
illuminated  at  night.  Tho  consent  of  tho  lessor  not  having  been 
obtained,  tlii.i  was  lield  to  be  a  breach  of  covenant,  inasmuch  as 
tho  notice  amounted  to  a  description  of  tho  business.  (/) 

(4)  What  Alter.vtiox  amounts  to  Breach  op  Covenant 
AGAINST  Trades. 

It  would  apjHiar  that  a  covenant  restraining  the  conversion  of 
houses  into  8ho]>s  may  Ik)  broken  by  user,  without  any  architec- 
tur.il  or  structural  alterations  of  the  house  (/«). 

r>ut  tho  erection  of  a  clock  outaidc  a  jeweller's  shop  was  held  not 
to  lio  a  breach  of  covenant  not  "  to  mako  an  alteration  "  to  tho 
demised  premises."  (u) 

A  contract  for  a  lease,  where  the  lessee  Ls  to  build,  and  not  to  Not  to  ium 
use  tho  premises  for  any  other  purpose  than  a  glass  manufact<iry,  p^|r^° 

(0  AInandfr  v.  .Vuiuioni  Proprutary,  ltd.  (1900X  16  T.  L.  It.  431 ;  and 
BM  also  Wthb  V.  Faifjotti,  79  L.  T.  683. 

0)  (1806)1  Cli.ijfi.',. 

(i)    Wrbb  V.  FayqotU,  79  U  T.  683. 

(0  Alt. -n en.  V.  Thf  1'l.iyhouMt,  Ltd.,  19  T.  I-.  11.  580. 
_  (m)    HVMin*'f>  v.  ]lo-jrr$,  'i.  Dc  0.  J.  it  S.  C.'.     S<.e  Kvant  v.  Daxii,  10  Cli.  I). 
747,  OS  to  coveri.iiit  not  t.i  [)crniil  outwanl  uliow  of  buHinwe. 

(n)  Itirkmorr  v.  IHu.u.rr  (1:hi3),  1  Cli.  ll>«. 
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does   not   cntitlo   tho   lessor   to   the  insertion   of  an   afrnmativo 
covenant  to  cany  on  this  business,  (o) 


At  request  of 
one  lessee 
against 
another. 


(5)  Lessor's  Liability  to  enforce  Trade  Covenants. 
A  covenant  by  a  lessor,  not  to  let  any  house  in  the  same  street 
for  a  particular  business,  will  not  be  so  construed  as  to  oblige  him, 
at  the  request  of  the  lessee,  to  enforce  a  covenant  by  another  lessee 
of  an  adjoining  house  not  to  carry  on  such  Inisiness  without  the 
consent  of  the  lessor,  (p)  Of  course,  the  case  would  be  otherwise 
if  the  adjoining  house  were  let  with  the  intention  of  allowin'r  the 
prohibited  business  to  bo  carried  on.  (q) 


"  Offensive 
trade." 


SECT.   IIL-COVENANTS   AGAINST   OFFENSIVE   TRADES   AND 

NUISANCES. 

(1)  General  Covenant. 

In  some  cases  there  is  only  a  general  covenant,  which  is  so 
framed  as  to  restrain  the  erection  of  houses  or  buildings  for  the 
exercise  of  offensive  trades  or  businesses,  or  to  prohibit  occupations 
which  may  be  a  nuisance  or  annoyance  to  the  other  tenants  of  the 
lessor;  and  in  construing  such  covenants,  much  will  depend  on 
the  situation  of  the  premises,  and  the  particular  circumstances  of 
each  case.  (r). 

A  fried  fish  shop,  for  instance,  has  been  held  to  be  an  offensive 
trade,  having  regard  to  the  locality  and  the  manner  in  which  it 
was  carried  on,  (s)  although  it  may  not  be  an  offensive  business 
within  sect.  112  of  the  Public  Health  Act,  1875.(0 

(o)  Doe  d.  Marquh  of  Bute  v.  Quest,  15  M.  k  W.  IGO. 

(p)  Kemp  V.  Bird,  5  Ch.  D.  974,  which  was  followed  in  Ashhti  v  Wihon 
(1900),  I  Ch.  G6.  See  also  Uolloway  v.  Hill  (1902),  2  Ch.  G12-  Briaa  v 
rAoj-n<on  (1904),  I  Ch.  .386.  ^        UJ  ^■ 

((])  Master  v.  Hansard,  i  Ch.  D.  723. 

()•)  Guttcridge  v.  Munyard,  7  C.  &  V.  129;  per  Tindal,  C.J. 

(s)  Devonshire  {Duke)  v.  Drookshaw,  81  L.  T.  83. 

(0  Braintree  L.  Bd.  v.  Boyton,  52  L.  T.  99.  As  to  tho  meaning  of  the  woids 
•'nuisance,"  "annoyance,"  "  grievance,"  etc.,  see /oHes  v.  TJior/ie,!  B.  &  C.  715- 
Harrison  v.  Good,  L.  R.  11  Eq.  338.  As  to  the  technical  meaning  of  the  word 
"nnisance,"  see  tlie  judgment  of  Sir  William  Erie  in  Brand  v.  Hammersmith 
&  City  By.  Co.,  L.  1!.  2  Q.  B.  at  p.  24G.  See  also  Doe  d.  Bish  v.  Keelina  I 
M.  &  S.  95;  Doe  d.  Wetherell  v.  Bird,  G  C.  &  P.  195;  Tod-Heatley  v  Benham 
40  Ch.  D.  80;  Be  Davis  and  Carey,  40  Ch.  D.  601 ;  Hickman  v.  Isaacs,  4  L  t' 
N.  S.  285;  Wiltshire  v.  Cosslett,  5  T.  L.  R.  410;  BapJey  v.  Smart,  38  S.  J.  129  • 
Woody.  Cooper,  [1894]  3 Ch.  G71 ;  Sanders  Clark  v.  Orosvenor  Mansions  (1900)', 
2  Oh.  373.  As  to  bone-boiling,  see  Cardiff  Manure  Co.  v.  Cardiff  Union,  54 
J.  P.  661.     As  to  a  small-pox  hospital,  see  Enylish  v.  'J'ynemouth  Corp.',  67 
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The  Courts  will  not  intotfero  iii  tlio  case  of  a  trilliii''.  fauciriil,  Triilin)? 
•r  t««m|)tiniry  aiiiioyauce.  («) 

Whoii  thvtv  in  a  covenant  against  eroctin;,'  prenii.se.H  to  Ik-  ir<oil 
for  a  Inulo,  it  i.s  not  neci-s.sary  t<J  conHtitute  a  ba-acli  of  ilie  covenant 
tliat  the  act  done  should  be  a  public  or  private  nuisance,  (v) 

A  covenant  in  a  lea.se  of  a  jilot  of  land,  jxirt  of  a  building  estate,  Coniifiii  of 
not  to  build  '•  without  the  conwnt  in  writing  of  I),  [iho  owner  of 
llio  estate],  his  heirs  or  assigns,"  means  the  consent  of  the  owner  of 
i"  '  I  mill  and  pojudar  sense,  and  not  of  such  owner 

:i  iiid  purchasers  acquiring  title  after  tlie  dale  of 

the  covenant,  (ic). 

If  tlic  lessor  i>«nnit  the  tenant  t>«  exj)end  money  on  the  premises  Landlord 
in  onler  to  adapt   tliem  to  a  trade  which  is  jiroliibitcd   by  ilie  *'""*'"'>   •'• 
covenant,  it  would  lie  evidence  of  his  consent,  and  a  licence  would 
j>r>il«bly  \n^  iui[ilied ;  but  the  mere  lapse  of  lime  alone,  without 
!<iicli  an  implied  H.ssent,  or  some  ixwitive  act  by  tlio  lessor,  is  not  a 
waiver  of  the  forfeiture,  (x) 


(2)  LlADlLITY   OF  OWXKK  OK  LF..SSOn   FOR   NUISAXCEfi. 

In  framing  covenants  against  nuisances  and  trades  in  building  Omission  ot 
leases,  it  should  l>c  observetl  that  the  omi.s.sion  of  the  words  *P' *°^  *' 
"  otfensivo  trade,  business,  or  occupation"  may  lie  of  ver)' gieat 
importance  to  the  lessor,  liaving  reganl  to  the  liability  of  an 
owner  or  occupier  of  land,  l>otii  at  law  and  in  e<iuity,  (;/)  in  n^s|»ect 
of  nuisances  committed,  or  causetl,  by  tho.sc  whom  he  brings  on 
the  land,  where  he  licences  the  acts  causing  the  nuisance. 

Tl>e  landlonl  may  not  l>c  liable  where  a  nuisance  is  causcil  l>y  where  act 

llic  act  of  a  tenant,  vet,  if  tlic  act  is  one  cxprcsslv  f.intemi)latcd  contomnUicd 
•      '  '  *  by  the  Icobe. 

(u)  Kvtrtit  V.  Itrmiwjlon,  [1«»2]  .1  C\i.  H«. 

(r)  Maehcr  v.  Foun-Uitf/  l/r^pital,  I  Vci.  ,V  R.  IH«. 

(ir)    F-^rrtt  V.  UrmingUm  (181tJ),  .1  Cti.  14H. 

(y)  Z'.'  .1.  >-'!.'ij-trd  V.  Allen,  ;t  TailiiU  78;  Doe  <L  Biinc-iwen  v.  Jllist,  t 
T.iiiiit.  T;J.').  S.  ■  '(iA.^11  v.  Dorg,  'J  n.  it  N.  01.1,  AK  to  pre!iiim|ition  of  licenri; 
lui'/rr  Btal  after  l-.v  :  ty  yan.  Tliis  case  won  followol  in  Ihputirth  v.  I'irkirt 
(I'.HNii,  1  Cli.  l"-i;  .1-  !  'Ithbon  V.  r<iijr.e,ti  T.  I..  It.  M.  wlicro  a  covenant  U> 
I'lnlil  M'.t  li.ivir  ■  I  •  ■  ',  .  '■  .rccd  for  »  lone  f)oriod  won  held  lo  ho  rcleaitcd.  .'<"-o 
/».<•  il.  AmhJ.r  \.  W'  ■rilrrij'jf,  9  II.  Sc  C.  37ti,  a*  to  covcnnnU  sgainKt  traded 
l«'iti('  of  a  conlinuiii'i  nature;  Sayen  v.  Collytr,  2M  Cli.  I*.  103;  W'ilhhire  v. 
r..,J,U,  5  T.  L.  R  -liO.  .Soc  aUo  WUlmott  v.  tiarber,  15  Cli.  I».  UC  ;  /■'ulhrno.l 
T.  Fullu^Mi,  9  Ch.  I).  176;  L.  C.  *  It.  Jly.  Co.  v.  Hull,  47  I>.  T.  -IKI; 
SurthumhrrUxnd  (/>uir)  v.  JJown/m,  60  L.  T.  77.3;  IlriJija  v.  Lomjman,  '1\ 
Bcav.  Ti. 

(y)  WhiU  T.  Jamaon,  L.  R.  18  Rj.  303;  Jenlin$  v.  Jaciion  (1887),  40  Cli. 
l>.  ;  1  ;  and  at  p.  227,  anU. 
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in,  and  authorised  by,  the  lease,  the  landlord  may  be  liable  for  any 
injury  caused  thereby,  (2)  although  the  tenant,  if  sued,  might  have 
no  defence  to  the  action,  {a) 


Penal  rents 
upon  failure 
to  build 
accordiug  to 
covenant. 


Proviso  for 
re-entry  not 
affected  by 
penal  rent. 


SECT.    IV.— raOVISIONS   TO    SECURE   PERFORMANCE   OF 
RESTRICTIVE  COVENANTS. 

(1)  Penal  Eents. 

The  various  methods  of  enforcing  performance  or  restraining 
Ijreaclies  of  restrictive  building  covenants  are  dealt  with  at  leu''tli 
in  Chap.  XX.,  post  p.  242.  It  wiU  be  convenient,  however,  to 
deal  with  certain  specific  remedies  for  whicli  provision  is  often 
made  in  building  leases.  Thus  it  is  not  unusual  to  find  increased 
(or  what  are  sometimes  termed  penal)  rents  made  payable  for 
a  departure  from  a  prescrilicd  course  of  building,  or  for  other 
breaches  of  restrictive  covenants.  In  these  cases  the  sum  reserved 
is  regarded  not  as  a  penalty,  (l)  but  as  tlie  amount  fi.^ed  by  the 
parties  as  a  satisfaction  for  a  breach ;  (c)  and  the  right  to  the 
additional  rent,  nomine  jmnce,  is  not  waived  by  the  acceptance, 
with  a  knowledge  of  the  breach,  of  the  principal  rent  reserved,  up 
to  and  inclusive  of  a  period  covering  the  time  of  such  alleged 
breach. (d) 

So,  where  an  increased  rent  was  reserved  by  way  of  liquidated 
damages,  the  same  construction  prevailed  in  equity,  (e)  An 
injunction  was  not  gi-anted  to  restrain  the  lessee  from  committing 
the  breach  of  covenant,  in  respect  of  which  the  increased  rent 
became  payable.  (/) 

But  where  a  penal  rent  is  reserved  by  a  lease,  in  case  any 
trades  shall  be  carried  on,  and  there  is  a  proviso  for  re-entry,  if 
there  should  be  a  breach  of  any  of  the  covenants  on  the  part  of 

(s)  Harris  v.  James,  4.5  L.  J.  Q.  B.  545. 

(a)   White  v.  Jameson,  L.  R.  18  Eq.  30.3,  supra. 

{b)  But  see  Burne  v.  Madden,  Lloyd  &  Goo.  temp.  Plunket,  C,  493.  As  to  a 
liiiil  Jin;^  lease  not  being  chargeable  with  duty  in  respect  of  penal  rent,  see  Stamp 
Act,  1891,  54  &  55  Vict.  c.  39,  s.  77. 

(c)  See  ante.  Chap.  XL,  Sect.  IL,  p.  142,  as  to  the  difference  between  a 
penalty  and  liipidated  damages  in  building  contracts. 

(d)  Denton  v.  Richmond,  1  C.  &  M.  734. 

(e)  Woodward  v.  Oy/es,  2  Vern.  119;  liol/e  v.  Peterson,  6  Bro.  P.  C.  436; 
Aylet  V.  Dodd,  2  Atk.  238,  239 ;  Benson  v.  Gibson,  3  Atk.  395,  396 ;  Lowe  v. 
Beers,  4  Burr.  2225,  2228;  Birch  v.  Stephenson,  3  Taunt.  469,473,  474;  Denton 
V.  mchmond,  1  C.  &  M.  734. 

(/)   Woodward  v.  Oijles,  supra;  Forbes  v.  Carney,  Wallis,  by  Lyne,  38, 
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the  lejwotj,  sucli  leasee  is  not  entitled  to  carry  ou  ft  tmdo  within 
the  restrictive  covenant  upon  jmyment  of  the  penal  rent,  for  the 
leswor  lia.s  two  rviULtlioH:  if  tlie  increased  rent  is  rcceivcil,  with 
knowknl^^o  of  the  forfoitiirv,  any  existing  cause  of  forfeiture  i.i 
waived,  but  if  the  forfeiture  in  insisted  on,  the  lessor  is  entitled 
to  re-enter  under  the  condition  for  re-entry,  ij) 

(2)  Pboviso  for  Kf,-extuv. 

If  a  coven.int,  restricting  the  description  of  building.?  to  l>c  provisions 
erected  uiKin  tlio  land,  is  not  enforceable  by  a  T>roviso  for  rc-ciilrv  "occs^nfy 

II  11  1        o   •         -11  1    "^    *''  secure 

IM  tlio  lease,  the  breach  of  it  will  not  .supiHut  an  ejectment,  liut  perlormaiico. 
idy  an  action  for  damages,  or  claim  for  an  injunction.  (A) 
Provisoes  for  re-entry  in  leases  arc  conditions  annexed  t<>  llic  Construction 
term,  and  an-  to  be  construed,  like  other  contracts,  according  to  "' P''°^'"'' 
the  intent  of  the  jMirties,  to  be  collected  from  the  words  used,  niid 
not  witli  the  strictness  of  conditions  at  common  law ;  thcreforo 
the  lessor,  and  not  the  les.see,  has  the  option  <if  determining  a 
buililing   lea.sc   upon  a  breach  made  within  the  proviso,  (i)     A 
provi.so,  in  an  agreement  of  demise,  that  the  tenant  .should  within 
a  certain  time  build  a  iiouse,  and  that,  if  he  did  not  do  so,  tlie 
landlord  might  retake  jwssession  of  the  prcmi.scs,  and  the  agree- 
ment should  be  null  and  void,  makes  it  voidable  only  at  the  election 
of  the  les-sor.  (k) 

The  word  "  perform  "  as  used  in  a  proviso  for  re-entry  may  refer  Moaning  of 
to  "  negative  "  as  well  as  "  positive  "  covcnant.s. (/)  }^°^ ,'.'  P®'* 

(3)  Ee-stkiction  on  Right  of  Re-entuy  under  the 

COXVEVANCISG   AcTS. 

Tlie  Conveyancing  and  Law  of  I'rojK'rly  Act,  1881,  s.  14  (1) 
provides  (m)  tliat  n<iticc  must  be  given  in  order  to  enforce  the  right 
of  re-entrj'. 

(<j)  Wnfon  V.  M'tr.>j„Utan  Atylui.t  ItUlrict  MiinaijcTt,  0  y.  B.  D.  104  ;  Cola 
V.  Him;  It  l)c  G.  M.  A-  O.  1  ;  Jlarret  v.  lUmjmif,  •}  Vcs.  655  ;  Jones  v.  llravcii; 
\  Ch.  I'  ■         Chap.  XI.,  Sect.  11..  aiiU,  p.  U2. 

Co  J  ;    W'ilion  v.  Hart,  L.  R  1  Ch.  Ap.  463;  Catt  T.  Toarlt, 

L.  U.  4  >    ..  :\y.  ■..,,. 

(i)  Dot  (I.  bans  V.  Klmm.  M.>o.  *  M.  I«9. 

(*)  Dot  (1.  S<i*h  T.  yjircA,  1  M.  A-  W.  40-.'.  See  notes  to  Dumjmr'i  Catt,  1 
Rm.  U  (;.  ;  Ituhcrtt  V.  DiKty.  4  H.  vV  A.l.  tM4  ;  Da<-rnpi,rt  T.  The  Qurm,  I,.  1!. 
3  App.  Cni.  1 1.'i ;  //(tyn«  T.  Cammingt,  10  ('.  11.  X.  S.  421.  See  Hunt  y.  Item- 
nant,  9  Kxcli.  C>'.i.'t,  as  to  riclit  of  re-cntrj'  for  conililioii  Iiroken  K'ing  cn|>at>lc  of 
poMifii;  by  ivwi^nicnt.  See  Ifuiil  T.  Ilithop,  8  Kxcli.  fiT.'i,  wlicrc  fin-  Wdfis 
"  to  r''-i'iit.r  "  were  omitted  in  tlie  provino. 

(0  Ihrman  V.  Ainilie  (1904).  1  K.  U.  G9«. 

(m)  "  .-V  right  of  re-entry  or  forfeiture  nn<lcr  nny  proviKo  or  8ti|>ulalion  in  a 
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Costs,  etc. 
may  be 
recovered. 


The  notice  must  be  in  writing,  and  a  notice  addi'csscd  to  the 
original  lessee  and  all  others  whom  it  may  concern,  and  served 
on  the  person  in  occupation,  is  sufficiently  addressed  and 
served,  (n) 

The  right  of  the  lessor  to  re-enter  is  postponed  until  the  notice 
has  been  served,  (o)  The  notice  may  be  good  though  it  does  not 
require  payment  of  compensation  in  money,  (jj) 

Tlie  lessor  is  entitled  to  recover  as  a  debt  due  to  him  from  the 
lessee,  and,  in  addition  to  damages  (if  any),  all  reasonable  costs  and 
expenses  properly  incurred  by  the  lessor  in  the  employment  of  a 
solicitor  and  surveyor  or  valuer,  or  otherwise,  in  reference  to  any 
breach  giving  rise  to  a  right  of  re-entry  or  forfeiture  which,  at  the 
request  of  the  lessee,  is  waived  by  the  lessor  by  writing  under  his 
hand,  or  from  which  the  lessee  is  relieved  under  the  provision  of 
the  Conveyancing  Acts,  1881  or  1892.  (q)  Such  moneys  cannot  be 
recovered  by  a  lessor  from  an  under-lessee.  (?•)  A  lessee  who,  by 
complying  with  a  notice  given  under  sect.  14,  sub-sect.  1,  of  the 
Act  of  1881,  prevents  a  right  of  forfeiture  from  becoming  enforce- 
able is  not  "relieved"  within  the  meaning  of  sect.  2  of  the 
Conveyancing  Act  of  1892.  (s) 
Scope  of  s.  14.  Sect.  14  does  not  extend  to  a  covenant  or  condition  against 
the  assigning,  (t)   under-letting,  parting  with   the   possession,  or 

lease,  for  a  breach  of  any  covenant  or  condition  in  tlie  lease,  shall  not  be  enforce- 
able,  by  action  or  otherwise,  unless  and  until  the  lessor  serves  on  the  lessee  a 
notice  specifying  the  particular  breach  complained  of,  and,  if  the  breach  is 
capable  of  remedy,  requiring  the  lessee  to  remedy  the  breach,  and  in  any  case 
requiring  the  lessee  to  make  compensation  in  money  for  the  broach,  and  the 
lessee  fails,  within  a  reasonable  time  thereafter,  to  remedy  the  breach,  if  it  is 
capable  of  remedy,  and  to  make  reasonable  compensation  in  money,  to  the 
satisfaction  of  the  lessor,  for  the  breach." 

(ii)  As  to  mode  of  service,  etc.,  see  s.  67.  See  Mitchison  v.  Thomson,  1 
Cab.  &  El.  72 ;  Cronin  v.  Rogers,  1  Cab.  &  El.  348. 

(o)  Creswell  v.  Davidson,  56  L.  T.  811. 

{p)  Lock  V.  Pearce,  [1893]  2  Ch.  271  ;  Skinner  v.  Km</ht  (1891),  2  Q.  B. 
542.  The  object  of  the  section  is  well  explained  in  Horsey  Estate  v.  Steiger 
(1899),  2  Q.  B.  79.  per  Uussell,  L.C.J.,  at  p.  91.  See  also  In  re  Serle  (1898),  1 
Ch.  652  ;  Fletcher  v.  Nokes  (1897),  1  Ch.  271  ;  Jacob  v.  Down  (1900),  2  Ch. 
156  ;  Fanntll  v.  City  of  London  Brewery  (1900),  1  Ch.  496. 

{q)  Conveyancing  Act,  1892,  55  &  56  Vict.  c.  13,  s.  2,  reversing  Skinner  v. 
Enight  (1891),  2  Q.  B.  542. 

(r)  Nind  v.  Nineteenth  Century  Building  Society,  [1894]  2  Q.  B.  226. 

(s)  lb.  As  to  lessee's  right  of  relief,  see  Conveyancing  Act,  1881,  s.  14  (2). 
As  to  the  rights  of  an  under-lessee,  see  Conveyancing  Act,  1892,  s.  4,  and 
i/nra!/v.  Oa/i-s;ie«e(1891),  2Q.  B.  218;  Quitter  \.  Mapleson,  9  Q.  B.  D.  672; 
Lock  V.  Pearce  (1893),  2  Cli.  271.  As  to  the  rights  of  a  sub-lessee,  see  Cholmeley 
School  V.  Sewell  (1894),  2  Q.  B.  906. 

(<)  The  lessee's  being  adjudicated  bankrupt  on  his  own  petition  does  not 
operate  as  a  breach  of  his  covenant  not  to  assign.  Biggs,  In  re,  Lovell,  Ex  parte, 
(1901),  2  K.  B.  16. 
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.ii>I-.sing  of  the  laiul  loaswl;(u)  an.l  is  not  to  affect  the  law 
n'laling  to  re-entn-  or  forfeiture  or  R-lief  in  Ciisc  of  non-payment 
of  rt'nt.(ir)  It  applies  to  leases  made  either  \>ctoxe  or  after  the 
.  Linent  of  this  Act.  ami  has  effect  twticUhstatuiing  ani/ 

*,\^ -,11  to  the  O'lifr.iri/    (r^ 

(4)   PeBFORMAXCE  of  XF/l.VTn'K   COVEXANTS. 

Although  it  was  at  one  time  thought  that  a  proviso  for  re-entry 
f.M  fiiilurv  in  "  i>erfonnanc-e  "  of  any  covenant  ili«l  not  apply  to  a 
nt-^iitive  covenant,  (y)  tliis  is  no  longer  law. 

In  a  proviso  for  re-entry  for  non-iierformancc  of  covenant.?,  Meaning  of 
1  "iK-rform"  is  u<wl  as  meaning  the  fulfilment  of  il,e  "P*"''''""- 
:i  or  iluty  untlerUiken,  and  not  as  referring  to  the  thing 
to  Iw  done  or  left  undone  in  pursuance  of  the  covenant;  acconl- 
iiiglv  a  ne-.'itive  covenant  is  "  jwrformed  "  l>y  a  man  not  iloing  the 
thing  wliich  he  has  promised  not  to  do,  e.iually  a,s  an  adirmativo 
covenant  is  "i>erfomied"  by  his  doing  what  he  has  proraisetl 
to  do.  (:). 

A  proviso  f»ir  re-entrj'  on  "breach  of  any  of  the  covenants 
includes   negative  covenants ;  (a)  so,  too,  does  a  proviso  "  if  the 
les-sw  make  default  of  or  in  iKrfonnance  of  all  or  any  of  the 
cnvenant.s,  etc.,  which  on  his  \n\rX  aiv,  or  ought  t<i  l>e,  ohserveil, 
porfonne<l,  or  kept."  (/<) 

SECT.  V. -COVENANTS  AS  TO  COMMON  GARDENS  O?.  GIIUl  .M'.S.(c) 

WluTC   land,  as   is  fn^iuently    now    the   case,  is  laid   out    for  Oarden  to 
building,  with  a  plea.sure   ganlcn  so  enclased  as  to  Ihj  u.sed  in  common  Ly 
common  by  all  the  tenanU  of  the  houses,  the  lessee  of  each  jdot  J^J'^^^^^J?^ 
should  covenant  to  concur  with  all  the  other  lessees  of  the  land  °^^^ 
fronting  the  garden  in  inclining,  in  a  si)ecifie<l  manner,  and  forming 
the  ganlen,  and  also  to  contribute  such  a  proportion  of  the  expense 
as  the  frontage  of  the  parcel  of  ground  demised  bears  to  the  whole 

(«)  Act  of  IM\.  «.  14,  nub-ii.  6. 

(ic)  S.ib-».  8.  Sec  Conimon  Uw  Proc«^lurc  Act,  18C0  (23  *  24.  \  icL  c.  12C), 
il.an.|rn,/<T.  ;. '■•..«,  r„..  14  Q.  B.  1>.  347. 

(X)  Sub-«.'.».     S.  .'jg.  I».  1).  VC2. 

(w)   We$t  T.  DM;  1-.  i>.    •  V-  ••■  -i"-'  •   '^W'  V-  n'arJ^n,  3  Ex.  D.  (2. 

(.)  Ifarman  v.  Aimlit  (K»04),  1  K.  B.  C98,  ptr  Collins,  M.U.,  tt  p.  IW  in 
tlio  L  K. 

(a)   liWAofli  T.  Pottnuulrr-Oenenl.  L.  R.  C  Q.  B.  C44. 

(6)   C.o/t  T.  Lumlef,  0  II.  I^  C.  672  ;    Timm,  v.  llaitr,  49  L.  T.  IOC. 

(e)  S««  F.  XXXIII..  poMi,  p.  449. 
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of  Uic  frcutages ;  and  to  concur  in  appointing  a  committee  to 
manage  the  garden,  and  to  pay  the  rate  assessed  for  keeping  it  in 
repair,  or  to  permit  the  lessor  to  pay  such  rates  if  default  is 
made,  and  to  repay  the  same ;  and,  lastly,  to  abide  by  the  rules 
from  time  to  time  made  by  the  committee  with  respect  to  the 
garden,  (c) 


Whether 
covenant 
extends  to 
buildings 
not  erected 
at  date  of 
lease. 

What  an 
express  cove- 
nant will 
include. 


Limitation  of 

repairing 

covenant. 


Liability  of 
assignee. 


SECT.  VI.— COVENANTS  TO  EEPAIR  IN  BUILDING  LEASES,  {d) 

Buildings  erected  by  the  lessee  during  the  term,  as  well  as 
Ijuildings  forming  the  subject  of  the  lease,  seem  to  be  within  the 
scope  of  a  general  covenant  to  repair,  (c)  A  fortiori,  if  the  covenant 
is  to  repair  "  buildings  erected  or  to  be  erected."  (/) 

If  the  covenant  to  repair  extends  in  terms  to  buildings  to  be 
thereafter  erected  on  the  premises,  it  will,  in  this  case,  comprehend 
buildings  let  into  and  fixed  in  the  soil  and  freehold ;  (r/)  but 
Ijuildings  resting  upon  blocks  or  pattens,  being  mere  chattels,  are 
not  comprised  in  such  a  covenant,  (h) 

A  covenant  to  repair  and  keep  in  repair  will  not  impose  upon  a 
lessee  the  obligation  of  restoring  premises  to  their  original  condition, 
if  he  has  been  compelled  during  the  term  to  alter  them  to  meet 
tlie  requirements  of  the  London  County  Council  under  the  London 
Building  Act,  1894.  (J) 

It  is  no  defence  to  an  action  against  an  assignee  for  damages  for 
breach  of  covenant  to  repah-  that  the  premises  were  out  of  repair  at 
the  date  of  the  assignment,  (k) 

(c)  See  form  in  Davidson,  vol.  v.  pt.  1  (3rd  ed.),  150. 

(d)  As  to  covenant  by  lessor  to  repair,  and  necessity  for  notice  of  want  of 
repair,  sec  Torrens  v.  Walker  (1906),  2  Ch.  166. 

(e)  Darcey  v.  AsJcwith,  Hob.  234  ;  I  Esp.  N.  P.  277 ;  Broion  v.  Blunden, 
Skin.  121 ;  Dome  v.  Earh,  3  Lev.  264 ;  Douse  v.  Cole,  2  Vent.  126  ;  Bac.  Abr. 
Covenant  (P.).  See  also  Douse  v.  Earle,  accordiiiE;  to  Levinz,  3  Lev.  264  ;  but 
Ventris,  who  also  reported  the  same  case  (nom.  Douse  v.  Cale,  2  Vent.  126), 
makes  no  mention  of  this  general  proposition.  See  Nouaille  v.  Fligfd,  7  Beav. 
521  ;  Doe  d.  The  Trustees  of  the  Schools,  etc.,  of  Worcester  v.  Rowlands,  9  C.  &  P. 
734;  Cor7ush  v.  Clei/e,3U.  &  C.  U6 ;  In  re  Newlery,  White  v.  Waldey,  26 
Beav.  17. 

(/)  Hudson  V.  Williams,  39  L.  T.  632. 

ig)  See  Penry  v.  Broion,  2  Stark.  403,  as  to  a  verandah  ;  West  v.  Blaheway, 
3  Scott,  N.  R.  199,  218,  as  to  a  greenhouse.  If  erections  are  built,  and  used  for 
the  purposes  of  trade,  the  covenant  does  not  in  certain  instances  extend  to  them. 
See  Nat/lor  v.  Collinge,  1  Taunt.  19  ;  Thresher  v.  East  London  Waterworks  Co., 
2  B.  &  C.  608  ;  Dean  v.  Allallei/,  3  Esp.  11. 

(A)  lb.;  Davis  v.  Jones,  2  B.  &  Aid.  165. 

(0  Wright  V.  Laivson,  19  T.  L.  E.  203,  following  Lister  v.  Lane  (1893),  2 
Q.  B.  212. 

(/.•)  Phimmer  v.  Johnson,  18  T.  L.  R.  316. 


SKCT.  Ml  roVKN'ANT  To   Ki:rAlU.  2o9 


(1)   DaMACES   fJR   BkE-VCII   of  CoVEXAST   T(J   KErAIIi. 

Tlic  uioa-suro  of  ilamagcs  f<jr  breach  of  llio  covenant  to  rcjiair  Mauuro  ot 
during  the  currency  of  the  term  is  the  loss  which  lias  enured  to      "•«••• 
the  k-sstir's  reversion,  (/)  a  loss  which  will  Ik?  greater  or  less  acconl- 
in^  as  tlio  tenn  has  a  greater  or  less  time  to  run.  (m) 

Where  the  tenn  has  come  to  an  end,  and  the  action  is  consequently  Wbore  t^rni 
">n  the  covenant  to  leave  in  rejair,  the  mcasiiro  of  damages  is  the  ^,j  ^.^j'"* '" 
sum  wliich  it  would  take  to  put  the  {iremises  into  tlic  slate  of 
re|>air  in  wliich  the  lessee  ought  to  have  left  them  acconling  to 
thi!  t'TiiH  of  his  covenant,  (h)  Wierc  an  action  was  hnught  to 
iv>  iiMT  damages  for  hreaeh  of  covenant  to  leave  in  reioiir  at  tlie 
end  of  the  tenn,  anil  it  apjiearcd  tiiat  some  years  Ixifore  the  plaintifls 
liad  lirouglit  an  action  for  breach  of  covenant  to  kwp  in  n'i«iir  in 
whicli  he  recijvereil  tlie  sum  of  £l30o  as  damages,  it  was  lield  that 
tlio  true  measure  of  damages  in  the  second  action  was  the  cost  of 
putting  tlie  premi.ses  into  the  state  of  rejiair  in  which  the  tenant 
was  Ixuiid  to  leave  them  at  the  e.xpinition  of  tlie  term,  less  the  sum 
of  £1305,  (o)  with  interest  at  4  per  cent. 

Where  a  lease  contains  covenants  to  keep  tlie  demised  premises  Liahiiity  of 
lu  rejMiir  and  to  deliver  them  up  in  giMxl  repair,  ami  a  sub-lease  is 
1,'rantcd  containing  similar  covenants  with  notice  to  the  sub-le.ssee 
'•f  the  original  lease,  and  ihe  lessee  brings  an  action  against  the 
Mil>-les.see  for  breach  of  his  covenant  to  kifp  in  rejtiir,  it  is  right, 
ill  a'l.sessing  the  damages,  to  take  iuto  account  the  liability  of  the 
lessee  ui>on  the  covenants  in  the  original  lease,  (p) 


(2)  Where  there  i.s  a  Covesaxt  to  pull  down  and  rebuild. 

Where  old  buildings  on  the  dcmi.sed  premises  are  to  l)e  pulled 
down  and  new  ones  erected,  the  covenant  to  repair,  and  deliver  up 
in  rcjMiir,  should  1x3  care-fully  framed,  so  as  to  compri.se  all  the 
Ikmi.sos  to  lie  newly  erecU'<I,  which,  in  some  instances,  may  exceed 
the  number  of  the  old  buildings,  {q) 

(/)  l)M  V.  n-tclawh,  D  C.  &  V.  7.14. 

(m)  Doe  V.  Uuwinnth,  tupra,  per  Coleridge,  J. ;  Tarnrr  T.  Lanil  (1*45),  14 
M.  *  W.  412  ;   t'oa  on  lAin<llur<l  <ind  Trnant,  3rcl  e.!.,  p.  '207. 

(n)  M<.ry.in  v.  Ihrdv,  17  Q.  II.  P.  770;  Joyntr  v.   Wetia  (1801),  2  Q.  B.  31. 

(o)  aUtU  V.  '  ■  \o.  2),  »■_'  L.  T.  MX 

(j>)  C'nquat  .  So.  1).  (1896),  A.  C.  40O. 

(7)  A.I  to  tlic  ri.-'(';.i'  ni-iiiM  ofiuch  covenant),  v-c  Duutr  v.  Cole,  2  Vent.  12fi. 
Rokcby  thought  tliat  the  two  pr\r1<  of  the  sentence  const. tinted  but  one  covenant. 
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Express 
covenant  by 
under-lessee. 


Relation 
between 
original 
lessor  and 
sub-lessee. 


SECT.  VII.— COVENANTS  IN  BUILDING  UNDER-LEASES,  (r) 

Tlie  building  sub-lease  should  contain  an  express  covenant  by 
the  sub-lessee  to  perform  all  the  covenants  in  the  original  building 
lease,  except  such  of  them  as  the  lessee  himself  is  to  continue  to 
perform  ;  and  it  is  not  advisaljle  tliat  the  covenants  in  the  original 
lease  should  be  repeated  verbatim,  since  the  legal  effect  of  the  two 
sets  of  covenants  will  be  different,  owing  to  the  different  dates  at 
which  the  two  tenancies  commenced,  (s)  As  to  the  effect  of  an 
agreement  for  a  sub-lease  to  contain  such  covenants,  clauses,  and 
provisoes  as  were  contained  in  the  head  lease,  see  the  case  of 
Haywood  v.  Silbcr,  (t)  which  is  stated  in  Chap.  VI.,  ante,  p.  54. 

As  no  j)rivity  exists  between  the  under-lessee  and  the  original 
lessor,  the  covenants  entered  into  between  the  latter  and  the  original 
lessee,  though  they  be  covenants  which  run  with  the  land,  cannot 
affect,  either  by  way  of  right  or  liability,  the  under-lessee  person- 
ally ;  (w)  but  the  original  lessor  may  distrain  for  rent,  or  evict  the 
sub-lessee,  if  the  rent  be  in  arrear  or  a  forfeiture  be  incurred ;  («') 
and  he  may  obtain  an  injunction  to  restrain  a  breach  liy  the  suIj- 
lessce  of  a  covenant  in  the  original  lease.  (.«) 


SECT.  VIII.— CLAUSES  AS  TO  GIVING  UP  LAND  FOR  BUILDING. 

If  it  is  not  intended  that  the  land  demised  should  be  immediately 
used  for  building,  it  is  not  unusual  to  find  a  stipulation  in  the  lease 
that  the  lessee  should  give  up  possession  of  part  of  the  land  in  case 
the  lessor  should  at  any  time  require  the  same  for  building,  (y)  A 
clause  in  an  agreement  to  let  land  for  a  term  of  years,  that  the 


2  Vent.  128.  See  Nuuaille  v.  Flight,  7  Beav.  521.  As  to  a  lessor  not  losing  his 
remedy  on  a  covenant  to  deliver  up,  by  making  structural  alterations  after  de- 
termination of  lease,  see  Inderwick  v.  Leech,  1  Cab.  iSr  El.  412.  See  also  Lant 
V.  No7-ris,l  Burr.  287.  See  Thresher  v.  Ea^t  London  Waterworhs  Co.,  2  B.  &  C. 
COS;  Foley  v.  Addenhrooke,  13  M.  &  W.  174.  As  to  continuing  breach  of  a 
repairing  covenant,  see  Jacob  v.  Down  (1900),  2  Ch.  156. 

(r)  See  F.  XXXI.,  p.  443. 

(s)  See  per  Pollock,  B.,  in  Ponti/ex  v.  Foord,  12  Q.  B.  D.  152, 15G  ;  and  see 
Logan  v.  Halt,  4  C.  B.  598  ;  Fayne  v.  ffaine,  IC  M.  &  W.  541  ;  Fenley  v. 
Il'a^s,  7  M.  &  W.  COl  ;  Walker  v.  Hatiov,  10  M.  &  W.  2-19,  258  ;  Doughty  v. 
Dowman  (in  error),  11  Q,.  B.  454  ;  Piggolt  v.  Stratton,  29  L.  J.  Ch.  1,  7. 

(0  30  Ch.  D.  404. 

(«)  Ilol/ord  V.  ILatch,  1  Doug.  183;  Doe  d.  Wyatt  v.  Byron,  1  C.  B.  C23, 
C26. 

(v)  Arnshy  v.  Wood-ward,  6  B.  &  C.  519.  As  to  re-entry,  see  s.  14  of  the 
Conveyancing  Act,  1881,  ante,  p.  235,  which  includes  an  under-lease. 

(x)  See  Parker  v.  Whyte,  1  II.  &  M.  167;  and  see  post,  p.  244. 

(y)  See  a  form  of  a  proviso,  5  Davidson  (3rd  cd.),  242. 
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Itiv-ior  ini<;ht  take  any  i>art  for  building,  on  niakin;,'  a  projHjrtioimlo 
aliatoiuent  in  the  runt,  ojierates  n.s  a  covenant,  ami  not  ii  (left>a.sj»nco 
of  tho  eslato,  in  the  al>soncc  of  wonU  giving  liim  a  right  of 
ro-cntr)'.  (:) 

Tho  lessee  will   Ihj  prutcctctl  against  ilisix>8so.s,sion,  unless  iho 
land  is  bond  fiile  wantctl  for  the  purix)se  of  building,  ((i) 

(i)  /W  <1.  WUion  V.  VMiit.'l  Bin-.  1.1.     But  sec  /V  d.  H'i7«on  v.  AM,  2 
M.  *  S.  IA\  ;  /A*  ti.  (.iardntr  v.  KainanI,  12  Q.  B.  244. 
(•i)  llutitU  r.  Cogjint,  8  Vex.  34. 
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ENFORCING   rEKFOKMAXCE  OK  EESXrwUNIXG   BKEACIIES  OF  EESTKICTIVE 
BUILDING   COVENANTS. 

Kect.  I.    General  PitixcirLES  on  -which  the   Court  will   grant 

Relief 242 

Sect.  II.    Mandatory  Injunctions 244 

(1)  When  granterl 244 

(2)  When  not  granted 245 

Sect.  .Ill    Delay,  Accuiescence,  Pauticipation        ....    24G 

(1)  Generally 246 

(2)  When   delay   or    acquiescence    sufificient    to   disentitle 

plaintifif  to  relief  246 

Sect.  IV.    D.uiages 250 

The  subject-matter  of  this  chapter  may  be  conveniently  dealt 
with  under  the  following  heads :  Section  I.,  Greneral  principles 
upon  -which  the  Court  will  grant  relief ;  Section  11.,  IVIandatory 
injunctions;  Section  III.,  Effect  of  delay,  acquiescence,  or  partici- 
pation. 

SECT.  I.— GENERAL   PRINCIPLES  ON    WHICH   THE  COURT   WILL 

GRANT  RELIEF. 

General  rule  Two  remedies  are  open  to  the  lessor  for  breaches  of  building 
the  Cour^  coveuauts,  in  addition  to  his  right  of  re-entiy,  -which  is  dealt  with 
will  give  in  the  preceding  chapter ;  (a)  namely,  proceedings  for  speciiic  per-  ' 
formance,  or  an  action  for  damages.  Although  the  Court  -will  not, 
in  general,  decree  specific  performance  of  covenants  to  build,  (&) 
yet,  where  the  covenant  is  of  a  restrictive  nature,  that  is  to  say, 
where  a  person  has  entered  into  a  covenant  not  to  build  upon 
certain  land,  specific  performance  takes  the  form  of  an  injunction, 
or  order  restraining  the  party  from  doing  the  act.  But  the  Court, 
in  accordance  with  the  general  principles  applying  to  specific  per- 
formance, will  require  a  complete  performance  by  the  other  party 
as  a  condition  of  granting,  and  continuing  the  injunction,  (r)     If 

(a)  See  Chap.  XIX.,  Sect.  IV.  (2),  ante,  p.  235,  et  scq. 

{b)  Ante,  Chap.  XVI. 

(c)  Peto  V.  Brighton  &  Uclsfidd  By.,  1  H.  &  M.  468;  Silcdcir  v.  Widderlarn, 
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the  covenant  is  in  tcnns  negative  and  the  construction  of  tlie  Whcro 
instniraont  bo  ck-ar,  ami  the  breach  clear,  then  it  is  not  a  question  <»vcnani  U 
of  iliiinafjo,  but  the  jxirty  is  entitled  to  his  injuuction.  (</)  The 
Court  will  give  this  relief  whether  the  negative  stipulatiiin  Ix^  con- 
laininl  in  express  terms,  or  whether  it  bo  implietl  from  allinnativo 
oxpivssions.  (<■)  A  covenant,  thcrefoix),  not  to  build  uj>on  land 
will  1)0  enforced,  and  an  injunction  will  bo  granted  against  tho 
continuance  of  buildings  erected  contrary  to  the  covenant.  (/) 

Where,  howuvi-r,  on  the  sale  of  tlio  whole  of  a  vendor's  land  the  Action  by 
purchaser  enters  into  a  covenant  restricting  the  user  of  tho  land,  ^ondor^K 
the  executors  of  tho  vendor  cannot  maintain  an  action  for  au 
injunction  against  an  assign  of  tlic  jiurcha-ser  in  resiKjct  of  a  breach 
of  the  covenant  committoil  after  tho  vendor's  death.  Such  a 
covenant  is  merely  jiersonal  and  collateral,  ami  the  principle  of 
Tiilk-  v.  Mi>xhny{<f)  does  not  apply  to  it.  (/i) 

When  a  jwrson  seeks  the  aid  of  the  Court  to  restrain  the  breach  riainiid'g 
of  a  covenant,  he  must  show  that  his  own  dealings  in  the  matter  ^^"onsidcrod. 
have  been  fair  and  consistent  with  equity  ;  as,  upon  an  application 
for  an  injunction,  his  general  conduct  in  respect  of  tho  transaction 
in  question  will  bo  taken  into  consideration.  (/) 

AVhere  the  |)urclia3er  of  a  plot  forming  part  of  a  building  estate  Covonant  as 
exceeds  the  building  line,  and  tiie  vendor,  who   builds  on    the  ijuo, 
adjacent  plot,  excec<ls  the  lino  to  the  same  extent,  the  vendor 
cannot  sue  the  purchaser  for  breach  of  covenant.     But  in  a  case 
where  the  purchaser's  successor  in  title  proposed  to  exceed  the 
line  to  a  greater  extent,  he  was  restrained  by  injunction,  (k) 

Tlie  Court  may  interfere  to  prevent  a  threatened  breach  if  the  Threatened 

breach, 
3  K.  &  .1.  405.    See  JIaifwood  v.  Bruntwiek  Building  Society,  8  Q.  D.  D.  403  ; 
•ad  L.  4  &-  II'.  By.  Co.  V.  Oomm,  20  Ch.  D.  562  ;  pu,t,  p.  257. 

(<fj  Doherty  v.  AUmann,  3  A.C.  709,  npproved  in  McEarhcrn  v.  Cotton  (1902), 
A.  C.  104  ;  Tipping  v.  EcktriUy,  2  K.  &  J.  270 ;  Lord  Manner*  v.  Johnson,  1 
Ch.  D.  673. 

(<)  J'rr  Lonl  SeH>onio,  IX.,  in  Woivtrhampton  By.  Co.  v.  L.  <t  K.-  ir.  By. 
Co.,  L.  n.  1''.  K.-1.  440;  fall  v.  TourU,  L.  11.  4  Ch.  654.  See  Uatjumod  v. 
BruntiBicJc  Building  Society,  8  y.  15.  D.  403  ;  and  L.  <fc  S.-  »'.  By.  Co.  v.  Oomm, 
20  Ch.  P.  562. 

(/)  Bankin  v.  Iltukitton,  4  Sim.  13;  Tulk  v.  ifozhay,  13  Jar.  89  ;  Smith  v. 
Smith,  L.  U.  20  Vjci.  bDO;  Westrrn  v.  Mclhrmott,  L.  K.  2  Ch.  72;  I^eech  v. 
Schmdtr,  I>.  11.  9  Ch.  46.1;  Lord  Mnnnert  v.  Johnson,  1  Ch.  D.  673,  supra. 
Hm  Tear  v.  Frtehody,  4  C.  1».  N.  S.  22H,  262 ;  Simpson  v.  Smith,  L.  11.  C  C.  1'. 
87. 

(1903),  2  Ch.  539. 

1  i,ar:<-  :-.  /..i,  I",  6  Von.  105;  Itnltman  v.  Bnmsnij,  Fan.  !c  ^c.  4.')9 ; 
Othson  V.  Uoldsmiti,  '>  !•«  O.  M.  fc  Ci.  7.07,  765.  See  Stijf  v.  Casnell,  2  Jnr. 
v.  S.  348;  .Mf/lh.jrne  v.  Palmer,  U  .lur.  N.  S.  230;  Lloyd  v.  L  C.  i  D.  By. 
Co..  2  Do  G.  J.  A  S    bM ;  DuOon  v.  Furnis,,  35  L.  J.  Ch.  46.3. 

(k)  DotBtttt  V.  Bamut,  Appendix,  p.  659, 

&2 
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defendaut  claims  and  insists  upon  a  right  to  break  his  covenant,  (?) 
and  may  gi'ant  an  anticipatory  injunction  ;(?;i)  but  a  person  ■who 
has  covenanted  not  to  use  a  building  for  certain  purposes  {e.g.  a 
circus)  will  not  be  restrained  from  erecting  a  building  which  can 
apparently  only  be  used  for  such  purposes,  (h) 


Severance  o£ 
affirmative 
and  negative 
parts  of 
covenant, 


SECT.  II.— MANDATORY  INJUNCTIONS. 
(1)  When  Granted. 

In  adjudicating  upon  covenants  in  the  nature  of  restrictive 
covenants,  where  an  affirmative  covenant  has  a  negative  element 
in  it,  or  where  a  covenant  is  partly  affirmative  and  partly  negative, 
the  Court  will  in  a  proper  case  enforce  the  negative  portion  of  the 
covenant,  (o) 

By  means  of  a  "  mandatory  injunction  "  the  Court  will,  in  some 
cases,  enforce  indirectly  the  affirmative  terms  of  a  contract  relating 
to  building,  of  which  it  could  not  directly  decree  the  specific  per- 
formance, {'p) 

In  Lane  v.  Ncwdigate  (q)  (which  is  one  of  the  first  instances  in 
which  an  order  for  a  "  mandatory  injunction  "  was  made  in  the 
case  of  a  breach  of  covenant)  Lord  Eldon,  although  he  refused  to 
make  an  order  on  the  defendant  specifically  to  repair  the  banks 
of  a  canal  and  stop-gate,  nevertheless  restrained  the  defendant  from 
impeding  the  plaintiff  from  navigating,  using,  and  enjoying  the 
canal,  by  continuing  to  keep  the  canal,  banks,  or  works  out  of 

(l)   Tipping  v.  Echersley,  2  K.  &  J.  270,  supra. 

(to)   Wilkinson  v.  Rogers,  12  W.  R.  284. 

(n)  Worshy  v.  Swann,  51  L.  J.  Ch.  576.  As  to  relief  where  particulars  of 
sale  -were  misleariins;,  see  Baslccoinb  v.  Beckwith,  L.  R.  8  Eq.  100;  and  see 
Chap.  VI.,  Sect.  II.  (3),  ante,  p.  65. 

(o)  Clegg  v.  Hands,  44  Ch.  D.  503 ;  but  see  Whitwood  Chemical  Co.  v. 
ifarfZmaH,'[1891]  2  Ch.  416;  Davis  v.  Foreman,  [1894]  3  Ch.  G54 ;  Rankin  v. 
Huskisson,  4  Sim.  13  ;  Lo7-d  Manners  v.  Johnson,  1  Ch.  D.  673. 

{p)  Doherty  v.  Allman,  3  A.  C.  709.  See  Chap.  XVI. ;  and  see  per  Jessel, 
M.R.,  in  Srtiith  v.  Smilh,  L.  R.  20  Eq.  500  ;  per  Lord  Westhury,  L.C.,  in 
Jsenberg  v.  East  India  House  Co.,  3  De  G.  J.  &  S.  272.  See  now  s.  25  (8)  of 
Judicature  Act,  1873,  and  Or.  L.  r.  6  of  the  Rules  of  the  Supreme  Court;  and 
Kee  per  Brett,  L.J.,  in  Olossop  v.  Heston  L.  Bd.,  12  Ch.  D.  at  p.  123,  as  to  when 
granted. 

(7)  10  Ves.  192.  See  also  Allport  v.  Security  Co.,  1 1  T.  L.  R.  310  ;  Philipps 
V.  Treeby,  8  Jur.  N.  S.  999;  Seaivell  v.  Webster,  7  W.  R.  691;  Snoiv  v. 
Whitehead,  51  L.  T.  253;  Calknder  v.  Hawkins,  2  C.  P.  D.  592;  but  see 
Kilbey  v.  Haviktnd,  19  W.  R.  698  ;  Strelley  v.  Pearson,  15  Ch.  D.  113  ;  Foster 
V.  Birmingham,  Wolverhampton,  etc..  By.  Co.,  2  W.  R.  378;  Newmarch  v. 
Brandling,  3  8w.  99.  See  Raphael  v.  Thames  Valley  By.  Co.,  L.  R.  2  Ch.  Ap. 
147. 
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nipair,  and  by  divurting  tlie  water,  or  continuing  lliu  removal  of  a 

8to|(-fjate. 

Where  tUo  defendant,  with  knowledge  that  a  writ   had   been  """"°'°8 

.  ....        up     ft 

i.ssueil  agjiinst  him,  evaded  nervice  and  proceeded  with  hi.s  building  building. 

op'nitions,  the  Court  granted  an  interlocutory  mandatory  injunction 

to  pull  down  80  much  of  the  building  as  had  been  erected  between 

the  date.s  of  issue  and  service  of  the  writ,  (r) 

There  is  uo  rule  which  prevents  tho  Court  from  granting  a  Injurvoom- 

mandatory  injunction  where  tho  injury  sought  to  be  restrained  ^"jon. 

has  Ijccn  completed  l)ef<jro  the  commencement  of  tho  action  ;  but 

the  Court  will  only  grant  such  an  injunction  to  prevent  extreme 

or  very  serious  damage.  (/•) 

In  a  fit  case,  the  Court  will  grant  a  mandatory  injunction  on  an  Interlocutory 
,  ,•        •         /.^  J       ■>  mandatory 

interlocutory  application,  (t)  injunciiou. 

Without  any  undertaking  given  on  an  interlocutory  application,  Buildingn 
the  Court  has  juris.liction  at  the  trial  to  order  the  pulling  down  of  ^^^  */'" 
any  buildings  erected  after  tho  commencement  of  tiic  action,  or  uotico. 
after  notice  given  to  the  defendant  that  the  plaintiH'  objected  to 
the  building.  («) 

Liberty  will  not  be  given  to  a  plaintilf  in  an  action  for  a  man-  Liberty  to 
datory  injunction,  in  aid  of  specific  performance  of  a  building  given, 
agreement,  to  apply  to  tho  Court,  in  tho  event  of  the  defendant 
erecting  any  wall  or  building  wliich  should  prevent  free  access  of 
light  and  air.  (ir) 


(2)  When  not  Granted. 

But  the  Court  will  not  grant  a  mandatory  injunction  where  it 
would  cau.se  .serious  inconvenience  to  the  district;  (.<)  or  wliero 
damages  would  Ijo  an  adequate  remedy,  (y)  Nor  will  the  Court 
restrain  the  breach  of  an  affinnativo  covenant  if,  by  so  doing,  tho 
damage  to  the  defendant  would  be  very  much  greater  than  any 

(r)   Van  Jot!  v.  ]l,n^iMty  '1«05  ,  2  Ch.  774. 

(i1  T>urtll  V.  Pritchard,  L.  U.  1  Ch.  •_M4.  See  Currurm'  Cmjiiuy  v.  Curhttt, 
11  Jur.  N.  S.  710 ;  ilariin  v.  lleadon,  L.  U.  '1  Yji\.  42.1 ;  Marlijr  v.  I^wrcnee,  2 
Do  O.  J.  &  S.  'JCl  ;  /-a/iy  Stanlry  of  Al'irrlty  v.  Shrew$l,ury,  \..  K.  Ill  Yj\.  GIG ; 
llaekttt  V.  liaUt,  L.  K.  '.'0  Yj\.  A'JA.  Soo  Itaxtrr  v.  Z/oircr,  23  W.  11.  805  ; 
Oiukin  r.  BalU,  13  Ch.  D.  ?il\  ■  ami  pott,  Clui|i.  XXIIi. 

(I)  Bonntr  v.  (J.  W.  Jty.,  24  Ch.  I).  1. 

(«)  Smilk  r.  Day,  13  Ch.  I).  6.11  ;  Daniel  v.  /Vrymon  (1891),  2  Ch.  27. 
u-^  Per  I>inl  Wcntliury,  C.,  in  Low  v.  Inneg,  4  iHj  0.  J.  Sc  S.  297.     See 
JJoi/J  V.  Dimmark,  7  Ch.  P.  .39rt. 

1,   .Ul.-<!en.  V.  Acioii  I..  JlJ.,  22  Ch.  D.  221. 

i,y,    l',AU  V.  Ilumtand  OJuni<il  .sinrtM    I'.K)4  ,  A.  C.  179. 
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possible  advantage  to  the  plaintiff,  or  if  the  injury  is  not  one 
which,  when  done,  cannot  be  remedied  or  compensated  for  by  the 
payment  of  damages,  (z) 


SECT.  III.— DELAY,  ACQUIESCENCE,  PARTICIPATION. 
(1)   Gl'NERALLY. 

Delay,  or  acquiescence,  may  disentitle  a  party  to  relief  by  way 
of  cither  an  injunction  or  damages,  (a)  The  real  question  in  each 
case  is,  whether  the  particular  circumstances  prove,  to  the  satis- 
faction of  the  Court,  that  there  has  been  such  an  amount  of 
acquiescence  on  the  part  of  the  plaintiff  as  disentitles  him  to 
relief 

(2)  When  Delay  or  Acquiescence  is  sufficient  to  disentitle 
Plaintiff  to  Belief. 

Where  a  conveyance  in  fee  had  been  made  of  certain  lands  in 
the  city  of  London,  and  the  feoffee  covenanted  not  to  use  the  land 
in  a  particular  manner,  with  a  view  to  the  more  ample  enjoyment 
of  the  adjoining  lands  by  the  feoffor;  and  afterwards,  by  the 
voluntary  acts  of  the  feoffor,  and  those  claiming  under  him,  the 
character  and  condition  of  the  adjoining  lands  had  been  so  greatly 
altered  tliat  the  contemplated  benefits  vv'ere  entii'ely  gone ;  the 
Court  refused  to  interfere  to  compel  specific  performance  by 
injunction,  and  left  the  party  to  his  remedy  at  law  on  the 
covenant,  (b) 

Belief,  however,  will  not  be  refused  merely  because,  in  a  few 
instances,  the  covenants  have  not  been  enforced,  (c) 

And  where  the  landlord  had  waived  a  covenant,  intended  for 
the  general  benefit  of  the  property,  with  some  of  the  tenants, 
the  Court  declined  to  restrain  a  similar  infringement  by  other 
tenants.  ((/)   And  where  the  vendor  permitted,  without  interference, 

(2)  Doherty  v.  AUinann,  3  A.  C.  709. 

(a)  StoclcerY.  Wedderhurn,  3  K.  &  J.  393,  405;  Pov'ell  v.  Allarton,  4  L.  J. 
Ch.  N.  S.  91 ;  Kelsey  v.  Dodd,  52  L.  J.  Cli.  34.  SemUe,  the  plaintiff  could  not 
maintain  an  action,  even  for  nominal  damages  only,  on  the  covenant  at  law.    lb. 

(5)  Dul-e  of  Bedford  v.  Trustees  of  British  Museum,2  M.&K.  552  ;  Meredith 
v.  n'ilson,  G9  L.  T.  33G ;  corap.  Kemp  v.  Sober,  I  Sim.  N.  S.  517  ;  Johnstone  v. 
Hall,  2  K.  &  J.  414  ;  Western  v.  McDermott,  L.  R.  I  Eq.  499  ;  L.  R.  2  Cli.  72. 
But  see  Kelsey  v.  Dodd,  52  L.  J.  Ch.  34 ;  Sayers  v.  CoUyer,  28  Ch.  D.  103 ;  and 
see  Wiltshire  v.  Cosslett,  5  T.  L.  R.  410. 

(c)  Knight  V.  Simmonds  (1896),  2  Ch.  294. 

{d)  Eoptr  v.  Williams,  Turn.  &  li.  18  ;  Child  v.  Douglas,  5  De  G.  M.  &  G. 
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material  breaches  uf  coveuanLs,  cntorctl  into  by  jxirchaiHjre  of 
lot*  of  the  estate  with  the  vendor,  and  also,  inter  sf,  by  some  of 
the  purcliasers,  ho  could  not  enforce  them  af,'ainst  a  purcliaacr  who 
bought  a/lcr  the  breaches  Iiad  been  committed,  (e) 

But  the  principle  of  The  Duke  of  Bedford  v.  Trustees  of  British  Effect  of 
Museum  (J)  does  not  apply  wliere  an  alteration  in  the  character  ^^^^"J"^,''" 
of  the  adjoining  projwrty  has   not    t^iken    place,  either   through  ncighbouriug 
the  acta  or  permission  of  the  plaiiitid'  in  {ktsod,  or  those  under'^  *'^'^  ^' 
whom  ho  claims,  and  wliere  tlie  change  which  has  taken  placo 
was  beyond  the  control,   and  independent  of  the   action,  of  tlie 
plaintifT.  (jj) 

It  was  dcciiled  in  Odntriie  v.  Bradley  (/i)  that  alteration  in 
the  character  of  a  neighbourhood  is  no  defence  to  an  action  on  a 
covenant  restricting  user  unless  it  is  proved,  by  the  existence 
of  a  building  scheme  or  other^vise,  that  the  covenant  was  entered 
into  with  the  object  either  (a)  of  securing  the  common  advantage 
of  a  number  of  purchasers,  or  (b)  of  protecting  other  property  of 
the  covenantee,  and  that  the  covenantee  has  by  hi.s  own  acts  or 
acquiescence  made  it  impossilile  to  attain  that  object,  (i) 

A  distinction  must  be  drawn,  where  the  covenant  is  only  for  Where 
the  lienefit  of  eadi  tenant,  and  not  for  the  InMiefit  of  all  the  f'tlicr  1,3'!  nT" 
tenants,  though  entered  into  liy  the  lessor  with  all  his  tenants,  {k)  for  general 
or  if  it  is  left  to  the  lessor  himself  to  determine  what  tenant  shall     °     " 
lie  relipve<l  from  the  obligations  of  tlie  covenant.  (/) 

Tbo  fact  that  the  plaintilT  did  not  interfere  to  prevent  a  small  Awiuieaccnco 
and  limited  breach  of  a  restrictive  covenant  in  a  building  lease,  i°njit™'and'^ 
docs  not  conclude  him  for  all  time  in  resiK.ct  of  a  wider  and  more  immatoriai, 
important  breiicL  (m)  "^^  '*' 

If  there  is  a  substantial  breach  of  the  covenant,  acquiescence, 
of  even  participation,  in  trivial  breaclies  will  not,  alone,  deprive 

T.TO;  Satjrri  v.  fu'hjer,  28  Ch.  I).  10.1.  Roc  Schrtibtr  v.  Crttd,  10  Sim.  9; 
Whatman  v.  l!iUoti,'J  Sim.  196;  comp.  Easluiood  v.  I^trr,  ^3  Ij. ,).  CU.  ■i^>i, 
itliero  it  waa  lu'lil  that  n  plnintitt,  thou;;li  t>arro<l  by  ao]niesccnco  or  othcr\vitio 
from  ha  remedy  by  injiinrtiDti,  may  obtain  damnt;cH  under  Lord  Cairns'  Act, 
MitekM  r.  .Stewnrd,  L.  R.  1  Kj.  .041  ;    n'etteni  v.  McDermotI,  $upra. 

(e)  PeeJc  v.  Mnttfiewt,  L.  R,  3  l->i.  515. 

(/)  2  M.  &  K.  552. 

^)  Seo  Sayert  v.  Colliftr,  28  Ch.  P.  103;    Cntig  v.  Greer  (1899),  1  Ir.  It. 

(A)  (1903)  2  Ch.  446,  $upra.    Tlic  law  is  well  iramraarijied  by  Farwcll,  J.,  at 
(0  See  also  Craiy  v.  Greer  (1809\  1  Ir.  R.  258. 

(<.    r-'-i- —  /...Ji..  .  Kiv,  1. 

(/  .3  r^.  nop.  24.1. 

(/.    .    .    .....  ., /«  V.  Jlei'ill,  7  Ch.  D.  224,  wlicrc  there  was  a 

coTcoant  againxt  piiblic-hoiiw:^,  etc. 


248  ENFORCEMENT  OF  COVENANTS.  [CHAP.  XX. 

the  person  injured  of  his  remedy,  or  waiTant  a  subsequent  extension 
of  them  to  an  extent  productive  of  serious  damage.  (71) 

And  where  in  several  instances  the  original  vendors,  M'ho  were 
trustees  under  a  deed  of  covenant  for  all  the  purchasers,  had  per- 
mitted, without  interference,  several  breaches  of  the  restrictive 
building  covenants,  it  was  held  that  such  breaches  could  not  be 
set  up  against  the  plaintiff  (who  claimed  imder  one  of  the  original 
purchasers),  as  they  were  committed  in  relation  to  other  portions  of 
the  property,  not  affecting  the  plaintiff's  enjoyment  of  his  plots.  (0) 
Infringing  Where  tlie  plaintiff's  house  was  built  two  feet  in  advance  of  the 

building  hue.  jjiiiiJi^g  li^e  prescribed  by  a  deed  of  covenant  between  the  original 
purchasers,  it  was  held  that  this  deviation  was  too  slight  and 
immaterial  to  effect  that  plaintiff's  rights,  (p) 

It  has  been  held  that  the  sub-purcliaser  of  part  of  a  lot  can 
enforce  the  stipulations,  although,  previously  to  his  purchase,  his 
vendor  has  committed  a  breach  of  another  part,  (q) 

The  right  of  a  purchaser  of  one  plot  on  a  buQdiug  estate  to 
restrain  a  breach  of  a  general  covenant  as  to  the  front  building 
line  on  an  adjoining  plot  was  not  barred  liy  immaterial  breaches 
of  the  covenant  as  to  the  front  building  line ;  nor  by  breach  of 
a  covenant  as  to  the  rear  building  line,  as  that  was  an  essentially 
different  covenant,  and  could  be  treated  as  independent  of  the 
other,  (r) 

The  principle,  therefore,  as  to  acquiescence  will  not  be  carried 

so  far  as  to  hold  a  man  who  has  permitted  one  infringement  of  a 

covenant  bound  to  permit  another,  (s) 

Degree  of  Acquiescence  must  be  distinguished  from  delay,  for  a  much  less 

delay.  period  is  required  in  the  case  of  acquiescence  than  if  there  lias 

been  merely  delay,  (t) 

(m)  Bankart  v.  Houghton,  27  Beav.  430.  And  see  Western  v.  McDermott,  2 
Ch.  Ap.  72.  It  was  held  that  the  plaintiff  might  obtain  relief  without  bringing 
tlie  other  owners  before  the  Court.  See  Eastwood  v.  Lever,  33  L.  J.  Ch.  355 ; 
Thompson  v.  Ihkewill,  11  Jur.  N.  S.  732  ;  German  v.  Chapman,  7  Ch.  D.  271  ; 
distinguishing  Soper  v.  Williams,  Turn.  &  R.  18. 

(0)  Jackson  v.  Winni/rith,  47  L.  T.  243.  See  Chap.  XIX.,  Sect.  I.  (13), 
ante,  p.  227,  as  to  covenants  with  respect  to  "  building  line." 

(P)  lb. 

(?)  Howell  V.  Satchell  (1903),  2  Ch.  212. 

(r)  Chitty  v.  Bray,  48  L.  T.  860.  See  also  Dowsett  v.  Bamuz,  Appendix, 
p.  659. 

(s)  Lloyd  V.  London,  Chatham  &  Dover  By.,  2  De  G.  J.  &  S.  368. 

(0  Mitchell  V.  Steward,  L.  R.  1  Eq.  543 ;  'Willmott  v.  Barber,  15  Ch.  D.  96^; 
Ftillwoud  V.  Ftdlwood,  9  Ch.  D.  176 ;  Northumhei-land  v.  Boioman,  56  L.  T. 
773;  London,  Chatham  &  Dover  By.  v.  Bull,  47  L.  T.  413;  Oaskin  v.  Balls, 
13  Ch.  D.  324  ;  Coles  v.  .Sims,  5  De  G.  M.  &  G.  1  ;  Eilbey  v.  Haviland,  24  L.  T. 
353.  See  ante.  Chap.  VIII.,  p.  93,  as  to  contracts  conditioned  upon  the  approval 
of  the  landowner. 
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Wlifre,   Iiowuver,  the    l>n'ach  of  covenant  is  nf  u  ilin'cl  and  Where 
sulistantial  chanict43r,  such  as  the  erection  of  a  new  Imililinj,',  a  djroct  »nd 
structural  or  architectural  alteration  of  an  cxtonsivo  character,  or  »ub«unilal 
tlio  carrying  on  of  an  obmixious  tnnle,  a  shorter  delay  will,  under 
certain  circumstances,  Iwr  the  idaiutiffs  title  to  relief,  and  prcclude 
him  from  obtaining'  the  assistance  to  which  he  would  otherwiso 
have  been  entitletl. 

As  may  be  seen  from  the  foregoing  decisions,  the  Court  will  Wboihor 
rarely  interfere  to  pull  down  a  building  wliich  has  Ijccn  erected  i^  ^,^^"^'^5 
without  comiilaint.     In  one  case,  under  veiy  special  circumstances,  bo  pullud 
however,  a  building  was  removed,  though  no  complaint  was  maiio 
until  after  it  waa  completetl ;  but  it  should  be  observed  that  the 
building  was  of  such  a  natuR*  as  to  be  easily  aliened,  and  no  idea 
of  the  damage  could  have  been  formed  until  it  wa.s  complete*!.  («) 
Where  the  defendant  purchased  land,  part  of  a  building  estate,  on 
which  stood  buildings  which  hail  for  five  yeare  Ijeeu  erected  in 
breach  of  a  covenant  as  to  a  building  line  without  complaint,  and 
of  which  the  defendant  had  notice,  a  mandatory  injunction  was 
granttnl  as  to  buildings  erecle<l  by  the  defentlant  in  breach  of  the 
cov»'nant,  but  not  as  to  the  old  buildings,  (w) 

Where  a  lessee  covenanted  to  build  certain  additional  houses.  Waiver  of 
to  keep  in  rejMiir  the  hou8t\s  built  and  to  l>e  built,  and  at  the  end  ^°^fj*"' '° 
of  the  term  to  deliver  them  up  to  the  lessor;  and  there  was  a 
proviso  for  re-entry ;  but  the  additional  houses  were  not  built, 
and  for  forty-six  ywirs  the  lessor  received  the  rent,  and  thus  waived 
the  obligation  to  Imild ;  it  was  held  that  the  covenant  to  deliver 
up  extendetl  to  the  additional  houses,  as  well  as  to  the  houses 
built  at  the  date  of  the  demise,  (r) 

A  short  acquiescence  may  inJucc  the  Court  not  to  interfere  AcaulowscnM 
ex  parU.    A  longer  acquiescence  may,  under  the  circumstances,  t^o  auiool " 
throw  serious  doubt   ujxm   the  right  of  the  plaintiff,  and  induce  »n  inter- 
the  Court   not    to   interfere   by  interlocutory  order,  even    when  illjunciion, 

(h)  BaxUr  v.  ttouyr,  2.3  W.  R.  805.  See  jitr  MuliiiK,  V.-C.  in  liirmingham 
Joint  SliKk  Co.  V.  Ira,  K  L.  T.  N.  S.  847.  S<o  T)urM  v.  Prilchard,  L.  I!.  1 
t>|.  --'44  ;  snH  SCO  datkin  v.  llalU,  1.3  Ch.  D.  .I.".*. 

V.  ItalU,  1.1  Cli.  D.  3-.'4.     Tlio  JiKlicfttiire  Ait.  187.1,  s.  25,  bh1..-«. 
8,  I  ••i\  tiie  |iriiiciple8  on  which  the  Court  act*  in  prnnting  iiijnnctioiis 

in  tliL-  c  Ih..  .Tilt,  T<rr  Thcsipcr,  I-..I.     Sec  Krrhl  v.  Ilarrell,  7  Cli.  D. 

651;  Af  1,  10  Ch.  ll.  747;   Fullwwxl  v.   FiiIIiixkmJ.  <J  Ch.  1».   17r.  ; 

.So»i«r  V.  yi  ',«.»,  I,.  It.  3  F>].  .3.'tO.  Soo  oh  the  effect  of  thi>  .lixlicaliire  Act  upon 
llic  |K)wer  of  crantin;  injunctions  penornllv,  IMdow  \.  Itnldmo, 'J  Ch.  1).  H'J  ; 
/*oy  ».  Itruwiirujij,  10  Ch.  I>.  2!t4;  Thonuu'v.  H'iWiunw,  14  Ch.  I).  804;  coni|.. 
Jheit  V.  Jlrviik;  15  Ch.  I),  at  p.  25,  tj  i/iimre.  An  In  d.-imfipt'i  nflcr  writ,  wo 
rritt  r.JloUim,  14  Ch.  Ii.  542;   Mo'rit  v.  Orant,  24  W.  U.  .55. 

(i)  Kohaille  V.  Fli'jhl,  7  Bear.  521. 
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applied  for  ou  notice ;  (y)  but,  in  general,  the  principles  of  the 
Court  are  equally  applicable  to  the  cases  of  applications  for  per- 
petual, or  for  interlocutory,  injunctions.  (~) 

So  long  as  matters  remain  in  statu  quo,  delay  in  taking  pro- 
ceedings is  not  material ;  (a)  but  delay  may  be  sufficient  to  induce 
the  Court  not  to  interfere  by  interlocutory  order,  though  it  may  not 
amount  to  proof  of  acquiescence,  {h) 
Perpetual  An  injunction  may  Ije  made  perpetual,  on  motion,  by  consent ;  (c) 

injunction.  -^^^^^^  otherwise,  it  will  not  be  granted  before  the  hearing,  {d) 
Undertaking  Wliere  an  interlocutory  injunction  has  been  granted  on  the  usual 
onTnterkicu!^  undertaking  as  to  damages,  if  it  afterwards  is  establi.shed  at  the 
tory  injuuc-  trial  that  the  plaintiff  is  not  entitled  to  an  injunction,  an  inquiry 
as  to  damages  may  be  directed,  though  the  plaintiff  was  not  guilty 
of  misrepresentation,  .suppression,  or  other  default  in  obtaining  the 
injunction,  (e) 


SECT.  IV.— DAMAGES. 

Although  Lord  Cairns'  Act(/)  is  repealed  by  the  Statute  Law 
Eevision  Act,  1883,  ((/)  under  sect.  5,  the  jurisdiction  conferred 
tliereby  to  award  damages  in  addition  to  or  in  substitution  for  an 
injunction  or  specific  performance  is  still  in  force.  (//) 
Trivial  It  must  be  clear  that  there  is  no  appreciable  or,  at  all  events, 

damage.  ,-^q  substantial  damage,  before  the  Court  will,  merely  on  the  ground 
of  the  smallness  of  the  damage,  withhold  its  liand  from  enforcing 
the   covenants,  (i)      The    Court   will,   though    the   acts   may   be 

(y)  Per  Lord  Langdale,  JI.R.,  in  Qordon  v.  Cheltenham  Ry.  Co.,  5  Beav.  233. 
See  Chap.  XXII.,  Sect.  VII.  (4)  (a),  \x  312. 

(z)  As  to  the  distinction  between  interlocutory  and  other  injunctions,  see 
Patching  v.  Dubbins,  Kay,  11  ;  Imperial  Oas  Co.  v.  Broadbent,  7  H.  L.  Gil  ; 
Pulling  V.  L.  C.  &  D.  By.  Co.,  33  L.  J.  Ch.  505 ;  Johnson  v.  Wijatt,  2  De  G.  J. 
&  S.  18,  25.     See  post,  p.  312. 

(a)  PocJidale  Canal  Co.  v.  King,  2  Sim.  N.  S.  78. 

ib)  Att.-Gen.  v.  Sheffield  Oas  Co.,  3  De  G.  M.  &  G.  304.     See  post,  p.  313. 

(c)  Morrell  v.  Pearson,  12  Beav.  284. 

{d)  Day  V  Snee,  3  V.  &  B.  171.     See  post,  p.  312. 

(e)  Griffith  v.  Blalcc,  27  Ch.  D.  474,  dissenting  from  dictum  of  Jessel,  JI.R.,  in 
Smith  V.  Daij,  21  Ch.  D.  421. 

(/)  21  &  22  Vict.  c.  27. 

{</)  46  &  47  Vict.  c.  49,  s.  3. 

(/(')  Per  Baa;gallav,  L..J.,  in  Sayers  v.  Colly,,' ,  28  Ch.  D.  103.  Soo  Holland  v. 
IVorley,  26  Ch.  D.  578  ;  Hipgrave  v.  Case,  28  Ch.  D.  a56. 

(i)  Per  Turner,  L.J.,  in  Lloyd  v.  L.  C.  &  D.  By.  Co.,  2  De  G.  J.  cl-  S.  580. 
See  Western  v.  McDermott,  L.  K.  1  Eq.  499.  See  cases  cited  Chap.  XXIIL, 
Sect.  VII.  (4)  (a),  p.  312,  under  "  Light,"  ^os^,  p.  286.  In  Johnstone  v.  JJaU,  2 
K.  &  J.  414,  relief  was  refused  to  a  remainder-man,  no  special  damage  being 
proved. 
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U'lietkial,  riMtrain  a  violation  of  a  {!clil»eratc  ciigagcineut.  {Ic) 
Aii'l,  in  tlio  case  of  an  iufringcmcnt  of  a  covenant  l>y  using  pru- 
Miises  o-s  a  school,  it  was  obser\'e«l  that  "  the  feeling  of  anxiety 
is  dania^'." (/)  An  injunction  will  Ito  granted  in  the  uhsence  of 
proof  of  sal»staiitial  damage,  where  the  defendant  claims  a  right 
to  continue  doing  that  which  the  Court  holds  he  is  not  entitled 
to  tlo.  (m) 

The  Court  lu»s  i)0wer  to  refuse  an  injunction,  althougli  no  case 
is  established  for  granting  damages  in  substitution  for  the  in- 
junction, and,  in  such  a  case,  may  dismiss  an  action  to  enforce  a 
covenant  with  costs  ;(n)  Lord  Cairns'  Act  ajijilitHl  even  where  tho 
damage  was  infinitesimal,  (o) 

'k'^  IH'kenton  v.  Grand  Junelion  Canal  Co.,  15  Beav.  200.  Sec  Tipping  v. 
'  -'  K«v  A  J.  '.'C-J  ;  /,-.r./  .Vannert  t.  Johtiton,  1  Cli.  D.  673. 

V.  iiUrr.  1  Sim.  N.  S.  .VJO. 

lien.  V.  A<ton  I..  ltd.,  J3  Ch.  P.  221.     In  the  case  of  an  illogtl  act 
^ry  to  the  piiMii-,  see  Ait.-Gen.  v.  Shmnbury  liridyr  Co.,  21  Ch.  l». 
7.1.'. 

(n)   Supra, 

(o)  jayen  v.  Cullftr,  mpra.  Sec  al.so  ]»r  Fry,  LJ.,  ns  to  tJic  amount  of 
Mqaiesccncc  on  tlic  |>art  uf  the  |ilikiiilifr  whicli  nmy  l>o  Hiinicierit  to  iinlncc  tlic 
Court  to  give  daroagi-i  instc-ail  of  an  injunction.  Sec  Jlullaud  v.  ll'<>/-/<-i/,  20 
Cb.  D.  678. 
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SECT.  L— COVENANTS  RUNNING  WITH  TDE  LAND  OR 
REVERSION. 

(1)  "When  Covenants  are  said  to  "Eun  with  the  Land." 
A  covenant  is  said   to   run  with  the  land  when   eitlier    the 
liability  to  perform  it,  or  the  right  to  take  advantage  of  it,  passes 
to  the  assignee  of  the  land.  («)     The  doctrine  only  applies  in  its 


(a)  Spencers  Case,  1  Sm.  L.  C.  65  (11th  ed.),  p.  55. 


SECT.  I.)  toVEXANT.S   KLXNIXO   wmi   TIlK   I.ANH.  258 

i   ■       '    •  to  i-ovi'iiiiiit-s  Itotwooii  lessor  aiiil  lesseo,  not  to  covenants 
1  iig  points  in  fee.  (/») 

A.s  concerns  estates  in  fv«  simple,  althou<;h  covenants  may  Ik; 
so  wonlwl  tlmt  a  j,'r.intcf  nf  tiie  liind  miiy  take  tlio  iKjneHl  of  tliciii 
at  law,  tlie  Imrtlion  of  atfinmitivo  covenants  cannot  Ikj  made  to 
devolve  ujion  the  covenantor's  sncccssors  in  title  cither  at  law  or 
in  equity.     Further,  it  oidy  apj)lies  to  demises  under  seal,  (r) 

A  covenant  is  said  to  run  with  the  reversion  when  either  tlio 
liability  to  ])erform  it,  or  the  right  to  take  advantage  of  it,  passes 
to  the  assignee  of  tlie  reversion.  (</) 

The  leiuiing  authority  on  covenants  running  with  the  land  is 
Sptnrers  C<uf,{f)  where  the  following  rules  are  laid  down : — 

(ri)  AsslytiJi  not  niitiKfl. — First. — Covenants  which  run  with  thu 
land.tliough  assigns  Ik;  not  named;  and  of  tliis  kind  are  covenants 
"  which  extend  to  a  thing  i»  ente  part  of  the  demise,"  as  a  covenant 
to  repair  the  dcmi.stxi  j)remiscs. 

Under  this  heading  tliu  following  covenants  have  been  held  to  ImUncoH  o( 
run  :  covenants  for  quiet  enjoyment,  (/)  for  further  assurance,  (g)  ^°hich'ruii. 
to  i>ay  rent,  (h)  to  rejwir,  (i)  to  put  in  repair  or  leave  in  rej)air,  (fc) 
niit  to  assign  without  licence,  (^  not  to  carry  on  a  particular  trade 
on  the  premises,  (m)  to  use  the  premises  as  a  private  dwell  ing- 
honse  only,  (»»)  to  insure  against  fire,  (o)  to  conduct  the  business 
of  an  inn  in  a  proper  and  orderly  manner,  (/>)  not  to  sell  on  the 
premises  any  ale  other  than  ale  purcho-scd  of  the  le-ssora.  (q) 

(6)  Avign*  namtd. — Secondly. — Covenants  which  will  bind  tlio 
o-ssignees  if  nninrd,  but  not  otherwise,  and  to  this  class  l>elong 
covenants  to  build  a  house,  etc.,  on  the  land  demised,  (r) 

(6)  Aiuterbrrry  T.  Corp.  n/  Oldham,  20  ('.  I>.  T.'iO;  llaijxDooil  ▼.  limniKnirk, 
B.  S.  8  Q.  H.  l>.  -JOa;  lie  Drtw't  Ettatf,  L.  II.  J  Y>c\.  206 ;  Uodson  v.  CopparJ, 
29  Beav.  4. 

(c)  Klliolt  T.  JohnuM,  h.  R.  2  Q.  D.  120. 

(rf)  Spenctr'§  Cat,  lupra. 

(e)  Supra, 

(/)  Campbell  T.  /yinj,  3  B.  *  AM.  392. 

(g)  Kinndon  T.  S'oUlf,  4  M.  &  S.  .'►I. 

(A)   Wiiliamt  T.  llotnnjiui,  1  B.  A  B.  238. 

(0   Wak'fi'U  T.  Iir.,xrn,  9  Q.  B.  223. 

(*)  Marty n  T.  Clw,  IH  (J.  B.  tV,\  ;  Dfiin  of  Windtor'i  Com,  5  Co.  24  «. 

(/)   WUliamt  v.  AaWr,  L.  I!.  3  y.  B.  "39. 

(m)  CongMon  (May^r)  T.  Pattiton,  10  East,  13*5;  WiUon  T.  Hart,  \..  P..  1 
Ch.  463;  Patman  T.  HarlnnH,  17  Ch.  D.  3.M. 

(i.)    iri7itin«/>n  T.  Rr,grr,,  12  W.  R.  110. 

(o)    Vrrnon  T.  Smith,  .'>  B.  *  AM.  1. 

(  d)  riettwood  T.  IIuJJ,  23  Q.  B.  D.  35,  applied  in  While  r.  Southend  Hotel  Co. 
(1897),  1  Ch.  767,  where  Iho  amifjii,  olinorviDj;  the  coveniuit,  wu  alio  held 
•otitled  to  the  h«neifit  of  the  proruo  for  the  abatemeDt  of  rent. 

(a)  Cltgg  T.  Uandt,  44  C.  D.  503. 

(r)  Spencer'i  Cnte,  lupra. 


254 


EIGHTS,  ETC.,   OF  ASSIGNEES. 


[CHAP.  XXI. 


Covenant  to 
repair  and 
leave  in 
repair. 


Cleaning  of 
"collateral." 


Collateral 
covenants 
which  do  not 
run. 


Under  this  head  come  all  covenants  i-especting  a  thing  not  in 
existence  at  the  date  of  the  covenant,  but  which,  when  it  comes 
into  existence,  will  be  annexed  to  the  land. 

In  Spencer's  Case  it  was  held  that  a  covenant  by  the  lessee  to 
build  a  house,  or  other  new  building,  upon  the  demised  premises 
was  personal  to  him  only ;  but  it  was  said  that,  if  the  lessee  had 
covenanted  for  himself  and  Ids  assigns  that  they  would  build,  the 
covenant  would  bind  the  assignee.  A  covenant,  not  naming 
assigns,  to  erect  buildings  of  a  certain  description  on  the  demised 
premises  does  not  bind  the  assigns  of  the  covenantor,  (s) 

In  MinslmiU  v.  Oakcs  {t)  the  Court  did  not  in  terms  overrule 
Spencer's  Case,  but  suggested  a  distinction,  and  the  rule  as  to 
covenants  to  repair  buildings  already  completed  was  extended  to 
buildings  not  erected  at  the  date  of  the  demise.  («) 

For  covenants  to  run  with  the  land  under  this  rule,  it  is  neces- 
sary that  they  .should  affect  the  land,  do  benefit  to  the  land,  or 
affect  the  rent  issuing  out  of  tlie  land ;  (w)  and  in  addition  to 
covenants  to  build  may  be  mentioned  a  covenant  to  convey  coals 
along  a  railway  to  be  constructed  on  the  demised  land,  (x)  and  a 
covenant  not  to  assign  without  licence,  which,  it  appears,  binds  the 
assigns  whether  named  or  not.  (y) 

(c)  Corcnants  simp)!^  collateral. — Thirdly. — Covenants  which  are 
simply  collateral,  and  which,  as  they  do  not  concern  the  subject 
of  the  demise,  will  not  bind  assignees,  whether  named  or  not ;  as 
a  covenant  to  build  a  house  on  land  not  parcel  of  the  demise,  (s) 

By  the  term  collateral  covenants,  which  do  not  pass  to  the 
assignee,  is  meant  such  as  are  beneficial  to  the  lessor,  without  re- 
gard to  his  continuing  the  owner  of  the  estate.  («) 

Under  this  head  it  has  been  held  that  the  following  covenants 
do  not  run — viz.  a  covenant  that  the  lessor  will  not  dispose  of 
land  adjoining  the  demised  premises  without  first  offering  it  to  the 
lessee ;  (&)  so,  if  the  case  is  reversed,  and  the  lessee  covenant  to 


(.s)  Be  Faivcetl  and  Holmes,  42  Ch.  D.  150;  Jnon.  12  Mod.  384,  case  G-i3; 
Cocl-son  V.  Cock,  Cro.  Jac.  125.  See  Gray  v.  Cuthhei-tson,  2  Cliit.  482  ;  Conrikfon 
(Mayor)  v.  Pattison,  10  East,  135 ;  Smith  v.  Arnold,  3  Salk.  4 ;  Bally  v.  Wells, 
o  AVils.  25. 

(0  27  L.  J.  Ex.  194. 

(u)  Oreenaway  v.  Hart,  14  C.  B.  340 ;  Doughty  v.  Bowman,  11  Q.  B.  444. 

liv)  Haywood  v.  Brunswicl;  B.  S.  8  Q.  B.  D.  403. 

(x)  Hemingway  v.  Fernandez,  13  Sim.  228. 

(y)   Williams  v.  Earle,  L.  R.  3  Q.  B.  739 ;   Tfc.s<  v.  Dobb,  L.  R.  4  Q.  B.  634. 

(is)  Spencer's  Case,  snpra ;  Mayho  v.  Biick-lnirsf,  Cro.  Jac.  <38. 

(a)  Per  Best,  J.,  in  Vernon  v.  k'mith,  5  B.  &  Aid.  11.  See  riiiUips  v.  MiUa; 
L.  R.  10  C.  P.  420. 

(fi)  CoUison  V.  Leliscn,  6  Taunt.  224. 
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give  a  rif;Ut  of  pre-emption  of  other  laml  to  thf  lessor,  tlie  iwsipioc 
of  the  lassfc,  though  also  owner  of  the  other  land,  is  not  Injuml  hy 
the  covenant  (r) 

The  ilootrino  of  covenants  ninning  with  the  land  only  ajiplies  AgrcempnU 
where  the  demise  is  hy  deetl ;  it  docs  not  apply  to  a  tenancy  cn\itcil  J!^"^  ""*'"' 
hy  ajjTPcment  not  under  seal.  (»/)  But  if  a  tenant  not  holding;  l>y 
demise  under  seal  assign  his  tenancy  or  die,  and  his  assigns  or 
jiersonal  representatives  continue  to  pay  rent  and  the  landlonl 
accepts  it,  or  by  other  uncfjuivocal  act  shows  that  he  accepts  tlie 
new  tenant,  the  new  tenant  will  hold  on  the  terms  of  the  original 
agreement.  (<) 

At  common  law  covenants  ran  with  the  land,  but  not  with  the  Covenant* 
reversion ;(/)  but  by  tlic  Statute  32  Henry  VIII.  c.  34,  which  [^""^^^  aUo 
applies  to  leas*^  under  seal  only,  {j)  such  covenants  were  made  to  "»■>  ^i^h  ^^'^ 
run  also  with  the  reversion ;  so  that  if  the  covenants  Ikj  of  a  kind 
that  run  with  the  land,  and  not  collateral  covenants,  the  assignee 
of  the  lessor  can  sue,  or  be  snetl,  on  the  same  covenants  under  the 
Ktatntc.  (A) 

Covenants  are  ilivisil>lc,  and  uj>on  the  severance  of  the  land,  or 
the  reversion,  the  co%'cnant3  run  witli  the  severed  jjarts.  (() 

(2)  ErrecT  of  Co.nvevaxclng  and  Law  of  Pkopekty  Act,  1881. 

SecU.  10  and  11  of  the  Conveyancing  Act.  1881,  (A)  effect  an  Where  lajso 
cxteosion  of  the  principle  of  the  above-mentioned  Act,  32  Hen.  ,  power. 

(<■)  Krpptll  V.  BniUy,  2  M.  A-  K.  317,  .'VJ4.  S<c  also  Doughty  v.  Jtowman,  1 1 
Q.  B.  444 ;  »iut  Bcc  J/<irtyii  T.  Clue,  18  Q.  R  681  ;  7^oma«  v.  Ihijimrd,  L.  It.  4 
Ex.  311 ;   fl-iirrr  T.  I\^ttmatUr-Omeral,  bl  L.  T.  527. 

(rf)  Elliott  T.  Johnton,  L.  R.  2  Q.  B.  1-20. 

(«)  Ih. ;  Biukvxrth  t.  Himpton,  1  C.  &  M.  &  R.  834 ;  Smith  T.  Eaginglon. 
L.  R.  9C.  P.  145. 

(/)  nunhy  T.  Plant,  1  Wmf.  S«und.  240,  n.  (o);  Sleven§  T.  Copp,  L.  R.  4 
Ex.  20. 

(3)  Smith  V.  Eogington,  L.  R.  9  C.  P.  U5,  lupra ;  Brydoes  t.  Ltwu,  3  Q.  R. 
603. 

f"    "■      ■      .    '"  ■"    ■  n.  1.35;  5  Co.  18  ft,  in  ,'?/.rnf«T'»  ("cur,  »u;>ra  ; 

77.  T.  I'anun,  5  ('.  IJ.  ;»20 ;  Mnrtyn  v.  H'lV/Kim*. 

1   II.  .\    .S.   -II  ;   .>.  FT^ii   V.   i(i^:<;  35  L.  J.  C'h.  85 ;  AUcock  v.  Muorh^xut,  'i 
Q.  B.  I).  36*5. 

(0  Twynam  T.  Pirkani,  2  K  St  AM.  103 ;  Straiuea  (.Voyor)  r.  Thonuu,  10 
Q.  B.  I).  48  ;    Rnhrrts  r.  IlrJIanri,  [1K93]  1  y.  B.  fyf.b. 

(*)  44  A-  45  Virt   r    II    ■■    10  :  ■•  l:.  >!t  r,  -.  rvprl  by  a  Icn.v»,  Bnrl  the  benefit  of  R«nl  and 
«vcr7  cotcnant  or  ;  havinf;  reference  to  tlio  subject-  twnefit  ol 

matter  thereof,  an  i  ol]«erve<l  or  perfnmicd,  and  every  '*•••** 

condition  of  rc-<  ntry  and  other  condition  therein  contained,  nhall  l>c  nnncied  and  covcnan  • 
incident  to  and  shall  po  with  Iho  revcmionary  e«tate  in  the  land,  or  in  any  part  .^.IfTion 
thereof,  immediately  eiiiert.int  on  the  term  cranted  by  the  lease,  notnnlhMandinK 
Mvennc*  o(  tim  rcveruuuar}-  eaute,  and  auaJl  l^  capabU  of  txiiig  rccorcied, 
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VIII.  c.  34,  as  regards  leases  made  since  Dec.  31,  1881.  The 
covenant  must  have  been  entered  into  with  the  legal  owner  of  the 
reversion,  in  order  to  be  within  that  Act;  but  now,  under  sect.  10 
of  the  Conveyancing  Act,  1881,  wherever  there  is  a  legal  reversion, 
that  is,  where  a  lease  is  made  by  means  of  an  ordinary  power,  or 
a  statutory  power,  as  under  sect.  18  of  that  Act,  or  under  the 
Settled  Laud  Act,  1882,  enabling  a  legal  term  to  be  carved  out  of 
the  reversion,  the  lessee's  covenants  are  annexed  to  and  run  with 
the  reversion,  and  are  no  longer  covenants  in  gross.  So  also,  under 
sect  11,  the  covenants  of  a  lessor,  who  has  power  to  bind  the 
reversionary  estate,  will  run  with  that  estate  and  bind  the  rever- 
sioner, though  the  lessor  be  tenant  for  life  only,  or  mortgagor.  (Z) 

If  a  mortgagor  grants  a  lease  without  having  a  power  to  bind 
the  mortgagee,  sect.  11  of  the  above  Act  will  not  apply,  as  no  legal 
term  is  created,  and  there  is  no  reversion.  Upon  a  reconveyance 
to  the  mortgagor,  the  lease  takes  effect  by  estoppel. 

From  the  above  remarks  it  will  be  seen  that  it  is  still  most 
essential  that  assigns  should  be  named  when  it  is  wished  that 
covenants  of  the  second  class  above  referred  to  should  run  with  the 
land,  (m) 

It  should  be  observed  that  in  some  cases  the  terms  of  a  covenant 
may  operate  as  a  grant  of  an  incoi-poreal  hereditament,  so  as  to 
render  it  unnecessary  to  determine  whether,  qua  covenant,  the 
burden  of  it  runs  with  the  land,  (n) 


Obligation 
of  lessor's 
covenants 
to  run  with 
reversion. 


received,  enforced,  and  taken  advantage  of  by  the  person  from  time  to  time 
entitled,  subject  to  the  term,  to  the  income  of  the  whole  or  any  part,  as  the  case 
may  re(]uire,  of  the  land  leased." 

And  s.  11  enacts  that  "the  obligation  of  a  covenant  entered  into  by  a  lessor 
with  reference  to  the  subject-matter  of  the  lease  shall,  if  and  as  far  as  the  lessor 
has  power  to  bind  the  reversionary  estate  immediately  expectant  on  the  term 
granted  by  the  lease,  be  annexed  and  incident  to  and  shall  go  with  tliat 
reversionary  estate,  or  the  several  parts  thereof,  notwithstanding  severance  of 
that  reversionary  estate,  and  may  be  taken  advantage  of  and  enforced  by  the 
person  in  whom  the  term  is  from  time  to  time  vested  by  conveyance,  devolution 
in  law,  or  otherwise  ;  and,  if  and  as  far  as  the  lessor  has  power  to  bind  the  person 
from  time  to  time  entitled  to  that  reversionary  estate,  the  obligation  aforesaid 
may  be  taken  advantage  of  and  enforced  against  any  person  so  entitled." 

(I)  Municipal,  etc.,  Building  Society  v.  Smith,  22  Q.  B.  D.  70;  Wilson  v. 
Queeris  CM,  [1891]  3  Ch.  622. 

(m)   Re  Fawcett  and  Holmes,  42  C.  D.  150. 

00  Rowhotham  v.  Wilson,  8  H.  L.  C.  348. 
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SECT.  IF.— COVEVANTS  ENFORCEABLE  BY  REASON  OF  NOTICF^ 
(1)   TlIK  DOCTRI.VE  OF  NOTICE. 

Tlio  iK-'Di-fit  mill  liunli'ii  of  covenants  of  tho  class  lioi-einaftcr 
mentiuuctl,  altlioujjh  tliey  may  not  run  at  law,  may  be  enforci'alilo 
by  reason  of  notice  to  the  party  afTect<Ml. 

If  a  man  take  liin<l  witli  nntico  of  a  r«/nV/ir<- covenant,  allhoufjU 
not  binding  on  him  at  law,  entered  into  by  a  person  under  whom 
he  claims,  he  is  bound  to  observe  it,  and  it  is  quite  immaterial 
whether  assigns  an*  named  or  not.  (o) 

The  rule  only  aj)plies  to  such  a  covenant  as  cnu  l»e  complied  Application 
with  without  exjKjniliture  of  money,  (p)  Whore  there  is  a  negative  "  "•  «• 
covenant,  express  or  implied,  (y)  as,  for  instance,  not  to  build  so 
as  to  obstruct  a  view,  or  not  to  use  a  piece  of  land  otherwi.se  tlian 
as  a  ganien,  the  Court  interferes  to  enforce  tiio  covenant.  Tho 
purcluuser  takes  the  estate  sultject  to  the  equitable  burden,  with 
the  qualification  tliat,  if  ho  acquires  the  legal  estate  for  value 
without  notice,  he  is  freed  from  the  burden,  (r) 

Thus  the  following  covenants  cannot  Iw?  enforced,  even  against  Covenants 
a  purchaser  with  notice,  if  they  do  not  run  at  law — viz.  a  covenant  ^ll'in'jo^^"' 
to  repair  a  hou.se,  (»)  or  a  road ;  (l)  a  covenant  giving  a  right  of  pre-  unlowt  thoy 
emption,  nor  would  such  a  covenant  run  at  law  ;  (;/)  a  covenant  to  ^^°  "  '""'■ 
supply  water  to  houses  to  \>c  built  on  the  land.  (i<) 

But  the  following  have  been  cnforcctl,  viz. :  to  leave  land  unbuilt  CovonanU 
on;(x)  that  land  sliall  1k^  <le.'ilt  with  in  a  particular  manner,  or  |7hLVc°an''u! 
that  all  houses  shall  be  uniformly  built ;  (y)  not  to  erect  an  hotel  enforced, 
without  consent ;  (i)   restricting  tho  height  of  buildings ;  (a)  re- 
stricting the  trades  to  be  carried  on ;  (b)  a  covenant  not  to  buy, 

(o)  Tulk  T.  Mnxhaii,  2  Phill.  774 ;   Tfar«  ▼.  Douv,  21  T.  L.  R  271. 
(p)  Hauionod  T.  Hruntuii-i  Building  Socitty,  ft  Q.  U.  0.  40.3;   AMSlerberry  v. 
Corj>.  of  OUKam,  29  Ch.  D.  750  ;  HaU  v.  Ewtn,  37  Ch.  D.  74. 
(7)  CUgg  T,  HanHt,  44  Ch.  D.  503. 
(r)  L.  <t  S..  \y.  Ily.  Co.  T.  numm,  20  Ch.  R  5r,2. 

St)   /faytronj  Y.  Ilruiituirk  Ituililing  Stirifty,  tufira. 
0  Autlerbrrry  T.  Corp.  cf  Oldham,  29  Ch.  D.  750,  lupra. 
iu)  L.  A-  .v.-  ir.  III/.  C'l.  T.  Oomm,  iiupra. 
it)  r,-,kr  T.  ChUcotl,  3  Cli.  D.  694 ;  oTcrmlcd  by  Aiuterbary  T.  Corp.  0/ 
Oldham,  lupra. 

(i)    Tutk  T.  M.iihav,  mjrra  ;  KniUt  T.  Lyon,  L.  R.  4  Ch.  218. 
(y)    n'atrr$t  r.  Mchermolt,  L.  K.  2  Ch.  72;  Mann  T.  Strphrut.  15  Sim.  377; 
Whatman  r.   Oibum,  9   Sim.    lOfi;  Birmingham  Joint  Utock  Co.  v.  Imi,  36 
L.  T.  N.  8.  813 :   Coin  T.  Sim*,  Kav.  tA. 

(i)  Jay  T.  Biehardion,  30  IWav.'5C3.  800  Nitoll  T.  Fenning,  L.  R.  19  Ch. 
D.  258. 

(o)   n'tttem  T.  ifeDrrmoll,  tupra. 

(h)  Wition  T.  Jlart,L.  H.  I  Ch.  5^3;  Ftilden  T.  fHalfr,  L.  R.  7  F>q.  523; 
Fatman  t.  Uarland,  L.  R.  17  Ch.  D.  353;  Itall  T.  Kwtn,  tupra. 

E.ac.  8 
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sell,  or  dispose  of,  on  the  premises,  auy  ales  other  than  ale  purchased 
of  the  lessors,  (c) 

The  rule  applies  even  to  a  mere  agreement ;  it  is  not  necessary 
that  there  should  be  a  covenant,  (d)  The  restriction  may  be  con- 
tained in  a  general  deed  of  covenant  executed  by  all  the  purchasers 
of  laud  on  the  estate,  or  contained  in  the  purcliase  deed  itself ;  but 
tliis  does  not  affect  the  rule,  though  it  may  be  important  on  the 
question  who  is  entitled  to  enforce  the  covenant,  (c) 

Notice  of  a  restrictive  covenant  puts  the  assignee  of  the  land  in 
the  same  position  as  if  he  had  been  a  party  to  the  covenant.  The 
covenantee,  suing  on  breach  of  the  covenant,  is  no  more  bound  to 
prove  substantial  damage  in  one  case  than  in  the  other,  but  the 
Court  will  proceed  exactly  as  if  the  assignee  with  notice  were  a 
party  to  the  covenant.  (/) 


Constructive 
notice  of 
restrictive 
covenants  as 
to  building. 

Definition  of 
constructive 
notioo. 


Duty  of 
purchaser. 


(2)   CONSTKUCTIVE  NOTICE. 

Lastly,  the  doctrine  upon  this  subject  is  further  extended  by  the 
principles  of  constructive  notice.  In  order  that  an  alienee  may  be 
bound  in  equity,  it  is  not  necessary  that  he  should  have  formal 
notice  of  the  covenant. 

Constructive  notice  has  been  defined  as  knowledge  which  the 
Court  imputes  to  a  person  upon  a  presumption  so  strong  that  it 
cannot  be  allowed  to  be  rebutted,  that  the  knowledge  must  have 
been  communicated.  (//)  The  Conveyancing  Act  of  1882  (Ji)  has 
introduced  special  provisions  limiting  the  doctrine,  but  we  will, 
before  referring  to  the  Act,  consider  some  of  the  cases  bearing  on 
this  subject. 

As  a  general  rule,  a  purchaser  is  bound  to  inquire  into  the  title 
of  his  vendor,  and  will  be  aflected  with  notice  of  what  appears  upon 
the  title,  whether  he  inquire  or  not,  and  this  rule  applies  to  a  pur- 
chaser of  leasehold  estates,  as  much  as  to  a  purchaser  of  freehold 
estates,  and  it  applies  equally  to  a  tenant  for  a  term  of  years,  (i) 

(c)  Clegg  V.  Hands,  supj-a ;  Cait  v.  TourJe,  L.  E.  4  Ch.  054 ;  Lulcer  v.  Dennis, 
L.  Pv.  7  Ch.  D.  227;  but  see  Wntuood  Chemical  Co.  v.  Hardman,  [1891]  2  Ch. 
416;  Davis  v.  Foreman,  [1894]  3  Ch.  664. 

(d)  Tulk  V.  Moxliay,  supra;  Spicer  v.  Martin,  14  A.  C.  12. 

(e)  Post,  p.  261. 

(/)  liichards  v.  lievitt,  L.  R.  7  Ch.  D.  224.  As  to  liability  of  an  occupier, 
sec  Mander  v.  FalcTce,  [1891]  2  Ch.  544. 

((/)  Ileintt  V.  Loosemore,  9  Hare,  449,  455.  See  also  the  definition  in  Plunih 
V.  iiuilt,  2  Anst.  438,  and  cf.  with  the  definition  in  Dart,  p.  861. 

(/))  45  &  46  Vict.  c.  39.  See  this  section,  and  the  cases  cited  in  note  (6), 
p.  260,  postJ 

(i)  Per  Turner,  L..J.,  in  Wilson  v.  Hart,  L.  R.  1  Ch.  467 ;  per  Wigram,  V.-C, 
in  West  V.  peid,  2  Hare,  260;   Worthiwjton  v.  Morgan,  16  Sim.  517. 
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Where,  iu  the  deed  of  conveyance,  a  restrictive  covenant  wiw  The  rule  In 
entered  into  by  the  purchaser  in  fee,  who  leased  to  a  tenant  with-  ^^j    "' 
out  8uch  covenant,  it  was  held  that  the  tenant,  though  he  had  no 
notice  in  fact,  was  jmt  uj>on  iiuiuiry,  and  wius  li.xed  with  con- 
structive notice  of  the  covenant,  (k) 

An  under-K-ssf-e  may  \m   n>strained   fnjui  liR-aking  ivstrictive  Undcr-loiiee 
covenants  contained  in  the  original  h-ase,  (/)  or  entcRtl  into,  willi  J^'J,',^^  ^jj, 
respect   to   the  pn^jierty,  by  any  ])er8on  claiming  through   the  notice. 
original  lessee,  (m)  although  they  are  not  repeated  in  the  sub- 
lease, (n)      It  has  liei-n  held  (<j)  that  a  person  who  contracts  for 
an  under-lease  has  constructive  notice  of  the  pmvisions  of  the 
original    lease,   only   wlien    he    hiw   had   a   fair   opi>ortunity   of 
ascertaining  for  himself  wliat  they  are.     And  this  principle  applies 
to  an  agreement  to  purcliasc  an  existing  lease,  as  well  as  to  an 
agreement  to   take  an  under-lease,  (jj)     But  these  were  cases  of 
actions  upon  contracts ;  and  it  does  not  follow  that,  if  the  under- 
lease or  the  assignment  had  actually  l)een  exccute^l,  the  under-lessee 
or  assignee  would  not  have  lieen  bound. 

Althougli  tlie  le.ssi.'o  or  purcliaser  may  have  contracted  with  his  Conditions, 
lessor  or  vendor  upon  conditions  restricting  or  precluding  him  w 'inouUy'" 
from  imjuiry  into  the  title,  he  will  Ikj  equally  fixed  with  con- into  title, 
structivo  notice  of  a  covenant  which  wouM  have  been  ilisclo.setl  on 
forty  years'  abstract.  (7) 

The  Vendor   ami    Purchaser  Act,   1874,  (r)    has   not   reversed  Effect  of  the 
the  rule  laid  down  in    mison  v.  Jfart,  (s)  so  far  as  it  concerns  ^hL^*^ 

(*)  Wilion  r.  Hart,  L.  R.  1  Ch.  467.  S«e  this  case  commented  on  in  Paiman  ^''''  ^^** 
T.  Uarltutd.  17  Ch.  D.  353.  See  Thornewdl  v.  JohnMon,  50  L.  J.  Ch.  641 ;  Sug. 
V.  &  P.  ch.  X.  «.  1,  pi.  12;  feiJdea  v.  Slater,  L.  R.  7  Eq.  523 ;  Parker  v, 
WhjfU,  1  H.  &  M.  167  ;  Jay  V.  liirJiardton,  30  Beav.  563 ;  CltmenU  v.  WdUt, 
L.  ft.  1  Eq.  200;  MUchdl  T.  Steuf^rd,  L.  B.  1  Eq.  511  ;  Dennett  y.  Atherton, 
L.  B.  7  Q.  B.  316 ;  Jone»  T.  BoHt,  L.  R.  9  E<i.  674 ;  Ei'ant  T.  Davit,  10  Ch. 
P.  747. 

(0  I'arkrr  T.  Wliyle,  1  H.  A  M.  167.     See  Thomtxctll  v.  Johnutn,  .W  L.  .1. 

Ch.  611.  in/"'-     Sc  <"''<,  p- -'^"J- 

(■1)  CUmmU  V.   \r<lU$,  !>.  K.  1  Eq.  200. 

(■)  Sec  RohioA  T.  FliglU,  4  Do  O.  J.  &  S.  608 ;  lltrhert  ▼.  Madean,  12  Ir. 
Ch.R84. 

(o)  llydt  T.   n'arrien,  3  Ex.  D.  72.     That  case  was  questioned,  on  anotiicr 
point,  in  Eatlern    Tda/rapK  to.  r.  Dent  (HW),   1    g.  U.  835.     See  Ltiru  V. 
Hund,  18  Be»T.  85;   Coutr  r.  CMin-jt,  3  .My.  &  K.  283;  Ontttnor  v.  Orten, 
28  L.  J.  Ch.  173 ;  SmUh  T.  Capron,  7  Hare,  185. 
Btexm  T.  lierrvUft,  20  (J.  B.  I ).  523. 

Rohion  T.  Flujht,  4  Do  G.  J.  &  S.  60rt ;  Re  Cox  and  Neve,  [1891]  2  Ch. 
See  norland  t.  CooIc,  L.  R.  6  Eq.  252  ;  bat  see  Paiman  t.  Jlarland,  17 
Ch.  D.  353. 

(r)  37  d[  38  Vict  c.  78,  t.  2.     See  the  socU'on,  ante,  p.  62 ;  and  sec,  too.  tlie 
farther  prorkioaa  of  the  ConTeraooiDg  Act,  1881,  ante,  p.  62. 

(•)  L.  R.  1  Ch.  467,  tupra. 

s  2 
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lessees ;  (t)  it  only  makes  an  express  stipulation  necessary  for 
obtaining  the  title,  (m)  "  You  may  bargain  to  shut  your  eyes,  but 
if  you  do  wilfully  shut  your  eyes,  whether  as  a  bargain  or  not,  you 
must  be  liable  to  the  consequences."  (w) 

So  a  sub-tenant  is  liable  to  a  restrictive  covenant  entered  into 
by  the  purchaser  of  the  freehold  for  himself  and  his  assigns, 
though  neither  the  sub-tenant  nor  his  lessor  has  actual  notice 
of  it,  and  notwithstanding  sect.  2  of  the  above  Act,  preventing 
the  examination  of  the  title  to  the  freehold,  unless  by  agree- 
ment, (x) 

It  follows,  therefore,  that  the  lessee  should,  especially  if  he  is 
to  build  upon  the  demised  premises,  if  possible,  either  investigate 
the  lessor's  title,  or  obtain  an  unqualified  covenant  for  quiet 
enjoyment  during  the  term,  without  any  interruption  or  dis- 
turbance by  the  lessor,  "  or  hy  any  other  person  or  iKrsons  luhom- 
soever ; "  i.e.  against  all  persons  having  lawful  title,  (y) 

It  should  be  remembered  that  the  doctrine  of  constructive 
notice,  with  respect  to  covenants  restricting  the  manner  of  build- 
ing on  the  land,  will  operate  against  a  purchaser  only  for  the 
protection  of  the  rights  and  equities  of  third  parties ;  it  does  not 
apply  as  between  the  contracting  parties  themselves,  and  has 
nothing  to  do  with  the  rights  and  liabilities  of  vendors  and 
purchasers  as  between  themselves,  (z) 

The  lessee  or  purchaser  will  not  be  affected  with  constructive 
notice  of  restrictive  covenants,  by  reason  merely  of  neglecting  to 
inquire,  where  he  could  not,  by  doing  so,  have  discovered  them  by 
a  proper  and  full  investigation  of  the  vendor's  title,  (a) 

(t)  See  Davidson  (1876),  vol.  v.  pt.  1,  76. 

(«)  See  the  judgment  of  Jessel,  M.R.,  in  Patman  v.  HarJand,  17  Ch.  D.  353, 
supra ;  TliorntweU  v.  Johnson,  50  L.  J.  Ch.  641. 

(w)  Per  Jessel,  M.R.,  in  Patman  v.  Harland,  supra. 

(x)   ThorneweJl  v.  Johnson,  50  L.  J.  Ch.  641. 

ly)   Onions  v.  Cohen,  2  H.  &  M.  354. 

(z)  Cahalhro  v.  Henty,  L.  R.  9  Ch.  447 ;  Drysdah  v.  Mace,  2  Sm.  &  G.  225. 
See  per  Wigrani,  V.-C,  in  Wilson  v.  Short,  6  Hare,  366  ;  pier  Cranworth,  L.J., 
in  Beynell  v.  Spiyre,  1  De  G.  M.  &  G.  710.  But  see  Patman  v.  Harland,  17  Ch. 
D.  353. 

(cf)  Carter  v.  Williams,  L.  R.  9  Eq.  678.  See  pier  Leach,  M.R.,  in  Ilanhury 
V.  Litchfield,  2  M.  &  K.  633;  Jones  v.  Smith,  1  Hare,  43 ;  1  Pli.  244,  and  cases 
note  (z),  supra.  As  to  constructive  notice  under  the  Conveyancing  Act, 
1882,  see  s.  3  of  that  Act,  and  Mander  v.  Falclce  (1891),  2  Ch.  554;  Bailey 
V.  Barnes,  [1894]  1  Ch.  25;  Saffron  Walden  Building  Society  v.  Bayner,  14 
Ch.  D.  406 ;  Agra  Bank  v.  Barry,  L.  R.  7  H.  L.  135 ;  Bolland  v.  Uart, 
L.  R.  6  Ch.  678 ;  Banco  de  Lima  v.  Anglo-Peruvian  Bank,  8  Ch.  D.  160 ;  Cave 
V.  Cave,  15  Ch.  D.  639;  Kettlewtll  v.  Watson,  21  Ch.  D.  685.  Cf.  Fuller  v. 
Bennett,  2  Hare,  394,  probably  modified  by  this  section ;  Hargreaves  v,  Bothxvell, 
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(3)  DcttiXG  WHAT  Time  Assignee  is  liable. 

It  may  be  here  olwerved  that  the  assignee  of  a  term  is  liable  on 
the  covenants  whicli  run  with  the  land,  although  he  has  nut  taken 
actual  possession ;  so  also  the  assignee  of  an  assignee  for  breaches 
happening  after  the  assignment  to  him,  (b)  and  before  any  assign- 
ment over  by  him.  (<-) 


SECT.  HI.— ENFORCEMKNT  OF  RESTUICTIVE  COVEN.VXTS  DY 
•VSSKiNS,   ETC. 

(1)  Who  can  ENroRCE  Ke-stkictive  Covenants. 

(a)  The  Covenantte  or  kU  hfiri,  tic. — The  covenantee  ((/)  or  his 
heirs,  executors,  or  administrators,  can,  of  course,  eufun-e  covenants. 
In  oovenanta  executed  since  the  Conveyancing  Act,  1881,  it  Is 
not  necessary  to  specify  the  heirs,  executors,  or  administrators  of 
the  covenantee. 

(6)  Auiffiu. — Restriclire  covenants  can  also  be  enforced  by  an  Anign  of 
UBign  of  the  k'nefit  of  the  covenant,  (f)     In  Clcy>/  v.  J/aiuh(/)  benefit  o( 
the  good-will   of  a  brewery   was  as.signed,    and   tlie    benefit   of 
covenants  in  a  lease  of  a  tied  public-house,  and  it  was  held  that 
the  assignee  could  enforce  the  restrictive  covenants. 

(e)   A  Purchaser  of  otfur  jmrt  of  tlu  same  Estate,  (jj)      Hence 

1  Keen,  liX),  can  no  longer  be  rc),'arile.l  as  law;  TtJk  v.  Mozhay,  2  Pliill.  774. 
**  Parcli«.v;r,"  as  u«e<J  in  the  noction,  incliidus  a  mort^pigec  and  a  lessee,  s.  1, 
■ub-a.  4,  ii.  The  section  applii-s  to  purchases  made  either  before  or  after  the 
ooroiDcncvment  of  the  Act ;  except  wbero  an  action  is  pending  at  the  cotnmence- 
ment  of  tlic  .Vet.     Sub-s.  (4). 

(6)  Paul  V.  .Vur»<,  8  U.  &  C.  486;  Walktr  v.  Rtevtt,  2  Doug.  4C1,  n. ; 
Taylor  v.  .SAain,  1  H>^  &  P.  21. 

(c)  Dtardinnn  v.  WUton,  L.  R.  4  (\  P.  57.  An  assignee  may  assign  over  to 
k  man  of  straw  \u\  •.  t  rid  of  his  liability  except  ai  to  proviniis  breaches,  Oiitloio 
V.   CorrU,  '1  '■'  See  oUo  Churxhwardfnt  of  St.  fiariour';  Southwark; 

T.  .Smith,  1  '1  .   OrtMOot  v.   Grmi,  Holt,   177;   IIHtlin  v.    Fattr,  1 

Lotw.  360;   //  nan,  3  C.  &  P.  459.     See  Drunelt  v.  Herring,  3 

C.  B.  N.  8.  37  to  ejectment  for  forfeiture,  arising  out  of  a  breach 

of  coraoaot  tu  cvuiplcto  cvrtain  bouses  (in  carcaae),  committed  prior  to  tlio 
MdnnMoL 

(do  See  BueJcle  v.  Frolmeit,  44  f'h.  D.  244,  where  tlio  covenant  waa  with  a 
]e«or  and  also  with  other  leasee*  of  i>art  of  the  chtato. 

(«)  Mannert  r.  Johnson,  1  Ch.  1).  673;  CVn/y  v.  Handt,  44  Ch.  D.  503; 
MaUtr  r.  Hantard,  4  Ch.  U.  71H. 

(/)  44  Ch.  D.  503. 

(S)  RnaU  T.  Cou-lishau;  9  Cb.  D.  125;  afTirmed  11  Ch.  D.  866;  per  Lord 
Macnaghtcn,  Spicer  r.  Martin,  14  A.  C.  12.  Sec,  too,  Jficoll  v.  Fenniug,  19 
Ch.  D.  268;  Otbonte  r.  Ilradtry  (1W3),  2  Ch.  446,  and  at  p.  247,  antt. 
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Purpose  of 
the  covenant 
to  be  con- 
sidered. 


it  is  important  to  consider  the  expressed,  or  otherwise  apparent 
purpose  or  object  of  the  restrictive  covenant,  in  reference  to  its 
being  intended  to  be  annexed  to  other  property,  or  to  its  being 
only  entered  into  to  enable  the  covenantee  more  advantageously 
to  deal  with  his  property,  and  for  his  own  benefit ;  in  which  case, 
on  a  grant  or  demise  to  other  persons,  without  any  mention  of 
the  covenant,  the  benefit  of  the  covenant  does  not  enure  to  the 
subsequent  grantees  or  lessees. 


Illustrative 
cases. 


Eestrictive 
covenants  to 
be  assigned 
with  the  land 
expressly  or 
impliedly. 

Where  the 
covenant 
is  for  the 
benefit  of 
lessor  or 
grantor. 


Principle  of 
derogation 


(2)  Illustrative  Cases. 

These  general  propositions  will  now  be  made  clearer  by  a 
reference  to  the  decisions  upon  which  they  are  founded.  When, 
accordingly,  building  land  is  sold,  and  the  purchaser  covenants 
to  build  upon,  or  use,  the  lands  in  a  certain  restricted  manner 
with  reference  to  the  adjoining  land  of  the  vendor,  a  purchaser 
of  the  adjoining  land,  to  whom  it  is  conveyed  with  the  benefit  of 
the  covenant,  becomes  entitled  to  that  benefit  in  equity,  although 
the  covenant  be  not  one  running  with  the  land  at  law.  (h) 

But,  on  the  other  hand,  restrictive  covenants  of  this  description 
must  be  expressly  or  impliedly  assigned  with  the  land  to  which 
they  relate  in  order  to  entitle  a  purchaser  or  assignee  to  the 
benefit  of  them.  It  must  appear  that  the  benefit  of  the  covenant 
was  part  of  the  subject-matter  of  the  purchase,  (i) 

Master  v.  Hansard  (k)  is  an  illustration  of  the  proposition 
that,  if  a  man,  on  disposing  of  building  land,  takes  a  restrictive 
covenant  for  his  own  benefit,  and  then  disposes  of  other  land  to 
other  persons,  without  any  notice  of  the  covenant,  the  benefit  of 
the  covenant  will  not  enure  to  sulisequent  grantees  or  lessees.  It 
would  be  too  great  an  enlargement  of  tlie  doctrine  of  implied 
obligation,  to  raise  by  implication  a  right  in  the  nature  of  an 
equitable  assignment  of  the  benefit  of  such  a  covenant.  (I)  Nor 
will  the  plaintiff,  under  the  circumstances  just  stated,  be  entitled 
to  relief  on  the  principle  that  the  lessor  could  not  derogate  from 

(A)  Western  v.  McDermott,  L.  R.  2  Cli.  72.  See  also  McLean  v.  McKay, 
L.  R.  5  P.  C.  327;  Harrison  v.  Good,  L.  R.  11  Eq.  338.  And  see  Lord 
Manners  v.  Johnson,  1  Ch.  D.  670.  See  Thornewell  v.  Johnson,  50  L.  J.  Ch. 
641 ;  Eastwood  v.  Lever,  33  L.  J.  Ch.  355.     See  Child  v.  Douglas,  Kay,  560. 

(i)  Keates  v.  Lyon,  L.  R.  4  Ch.  218,  where  Child  v.  Douglas,  supra,  is 
considered.     See  Birmingham  Joint  Stock  Co.  v.  Lea,  36  L.  T.  N.  S.  843. 

(Jc)  Master  v.  Hansard,  4  Ch.  D.  718 ;  Benals  v.  Cowlishaw,  11  Ch.  D.  866; 
and  see  Nalder,  etc..  Brewery  Co.  v.  Harman,  82  L.  T.  594,  and  83  L.  T.  257 ; 
Osborne  v.  Bradley  (1903),  2  Ch.  446. 

(Z)  Master  v.  Hansard,  4  Ch.  D.  722.     See  also  Benals  v.  Cowlishaw,  supra. 
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his  own  ^'iMiit.     •■  It  wouM  Iw  .i  novel  cxtoiision  of  that  tl<X"lrino  from  grant 
to  hold  lliftt  not  only  II  i^rant<>r  cannot  do  anything  to  »len)yiite  ^^l "„_*'''' 
from  his  own  grant,  but  that  ho  is  oMigod  to  take  active  stops 
to  prevent  other  ijorsons  from  doing  what  he  might  not  himself 
do."(»«) 

Tl>o  subject  lias  boon  l)eforo  the  Court  on  numerous  occasions 
recently,  and  the  law  seems  to  l>e  now  completely  elucidat*-*!.  (n) 


(3)  Effect  of  sklli.st.  is  Builuixo  Lots. 

One  circumstance  which  has  always  l)ccn  held  to  be  cogent 
evidence  of  an  intention  tliat  the  covenants  shall  Ih?  for  the  common 
benefit  of  the  purchasers  is  that  the  several  lots  liavc  been  laid  out 
for  sale  as  building  lots,  as  in  }fann  v.  Slcplutui,  (o)  Wf.tfcrn  v. 
McDermott,  (p)  Coics  v.  Sims ;  (<;)  or,  as  it  has  Ixjcn  sometimes  said, 
that  there  has  Iwcn  a  "  building  scheme ; "  U>naU  v.  CotrlU/iatc. (r) 
In  some  instances,  the  exhibition  to  intending  purcha.sers  of  a  plan 
emlxxlying  such  a  scheme  has  been  relied  on.  Obviously,  however, 
this  is  a  mere  detail  of  evidence,  (•<)  and  is  by  no  means  necessary 
in  orrler  to  i^tablish  the  existence  of  such  a  scheme. 

The  Court  will  not  imply  mutual  covenants  between  a  numljer  Plots  should 
of  purchasers  unless  the  persons  and  the  plots  of  land  which  are  to       " 
be  bound  are  in  some  way  defined.  (/) 


(4)  CovEs.vxT  TO  nciLD  Priv.vtk  Houses. 

In  Spicer  v.  Martin  (u)  the  site  was  laid  out  in  accordance  with 
a  building  scheme.  The  houses  were  to  be  built  as  private  houses, 
and  to  be  u.se<l  for  no  other  purpose :  a  covenant  to  that  effect  was 
imposed  on  iho  builder  who  Iwught  the  ground,  and  intended  to 
parcel  it  out  and  sell  it  or  let  it  again.  The  houses  were  actually 
built  as  private  houses,  and  offered  to  the  public  as  such,  and  each 

fm)  Per  Jnmwi,  LJ.,  in  Matter  v.  Itfintard,  tupra. 
n)  Hee  per  Wills,  .1.,  Suttingham  Patent  ItrirJc  and   Tile  Co.  v.   Duller,  15 
Q.  n.  n.  2M;  ttfrirmed  on  appwU,  16  Q.  B.  D.  778. 
(o)  15  Sim.  .377. 

(  p)  L.  U.  2  Ch.  72,  cilc<l  tupra,  p.  24C. 
(7)  K.y.  56. 

Jr)  9  Ch.  D.  125;  11  C.  D.  MA.  citc<l  tuyrti. 
i)  Sco  Tueker  v.  Vourtet.  [1893]  1  Ch.  195;  (Jruham  v.  Craig  (1902),  1  I.  11. 
.  Mii  SCO  furth.  r  ./.  p.  2fi5. 

(■«)  (Jihomt  V.  /.  J  Ch.  4-16.     A«  to  «alc  of  lota  by  anction,  sco 

Cotlint  r.  CoMtle,  .Vi  ■  n.  i '.  j  ••«. 
(«)   .<rpi«T  T.  Martin,  14  A.  C.  12. 
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person  who  took  one  of  the  houses  was  required  to  enter  into  the 
same  restrictive  covenant,  and  every  lessee  had,  in  one  way  or 
another,  notice  of  this.  It  was  held  that  one  of  such  lessees  was 
entitled  to  an  injunction  restraining  the  owners  of  others  of  the 
houses  from  converting  them  into  an  hotel. 


(5)  Injunction  against  Lessor. 

The  lessee  of  part  of  a  building  estate  may  enforce  restrictive 
covenants  by  obtaining  an  injunction  to  restrain  the  lessor  from 
granting  a  lease  of  other  plots  free  from  restriction ;  (v)  but  where 
an  estate  is  sold  in  lots  at  successive  sales  under  a  building  scheme 
imposing  restrictive  stipulations  on  the  lots,  a  purchaser  can  only 
enforce  the  stipulations  against  property  shown  as  lotted  in  the 
plan  and  subject  to  the  stipulations  at  the  sale  at  which  he 
purchases,  (w) 


(6)  Injunction  to  restrain  Modification  op  the  Terms  of  a 
Mutual  Eesteictive  Covenant. 

In  Mackenzie  v.  Cliilders  (x)  trustees  offered  a  building  estate  in 
plots  for  sale  by  auction,  referring  to  a  plan  and  conditions  of  sale 
which  referred  to  a  deed  of  mutual  covenants  which  was  to  be 
executed  by  the  vendors  and  each  purchaser,  (y) 

Twenty  years  after,  the  trustees  were  proposing  to  sell  other 
lots  of  the  estate  free  from  the  conditions,  but  they  were  restrained 
in  an  action  brought  by  purchasers  who  had  executed  the  deed  of 
covenant;  it  being  held  that  no  formal  words  are  necessary  to 
make  a  covenant  in  such  a  deed.  A  statement  of  a  binding 
intention  on  the  part  of  the  vendors  who  execute  the  deed,  made 
on  the  face  of  it,  for  the  purpose  of  inducing  purchasers  to  buy, 
is  as  good  a  covenant  as  could  be  made  by  the  most  formal 
words, 

(v)  Mackenzie  v.  Childers,  43  Cli.  D.  265;  Spicer  v.  Martin,  14  A.  C.  12. 

{w)  Rowell  V.  Satchell  (1903),  2  Ch.  212.  As  to  the  effect  of  s.  84  of  the 
Land  Transfer  Act,  1875,  s.  84,  see  Qround  Rent  Development  Co.  v.  West 
(1902),  1  Ch.  674. 

(x)  43  Ch.  D.  188. 

iy)  The  deed  contained  a  recital  tliat  it  was  intended  to  be  part  of  all  future 
contracts  that  the  several  purchasers  should  execute  the  deed  and  be  bound  by 
the  stipulations  in  it ;  and  thereby  each  purchaser  covenanted  with  the  vendors 
and  with  the  other  purchasers  to  conform  to  the  restrictions  on  building  therein  ; 
but  there  was  no  express  covenant  by  the  vendors  to  the  like  effect. 
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Hut  wlu'ro  tho  vendor  has  not  i»owcr  to  fetter  the  land  ivtaiucd  Whore  vendor 
by  him,  the  doctrine  does  not  apply.  (:)  ^MuriSo' 

(7)  Ekkect  of  KxaiBiTiXG  Plvxs. 

It  is  not  in  itself  sufficient  that  a  vendor  preimrcs  a  plan  of  a 
building  estate  shuwinr;  lots  witli  houses  tnarkL>d  on  tliem,  and 
that  an  intonding  purchaser  is  shown  that  plan,  and  that  his 
agreement  with  regard  to  a  plot  purchased  by  him  hapi>ens  to  lio 
on  tt  printed  form  with  wTitten  alterations ;  in  such  a  case  tho 
purchaser  is  not  entitled  to  assume  that  tho  whole  estate  is 
governed  by  a  building  scheme  that  each  plot  shall,  without 
variation,  l»e  built  on  strictly  in  acconlance  with  the  indications 
on  the  plan,  and  shall  of  necessity  l»e  governed  by  the  printed 
portions  of  the  agreement,  (a) 

(8)  Aluoixi.sij  I'liorKUTV  of  Vkndoks. 

Tlie  fact  that  the  vendors  have  other  adjoining  property  is  not 
sufficient  to  rtOnit  the  general  rule,  and  does  not  in  itself  show 
that  the  restrictions  are  personal  only ;  .so  tlmt  in  such  case,  where 
all  the  lots  offered  for  sale  subject  to  restrictive  covenants  ore 
not  sold,  a  person  who  has  contracted  to  buy  one  lot  is  entitled 
to  the  benefit  of  a  contract  by  the  vendors  implied  in  the  con- 
ditions of  sale,  that  tho  vendors  would,  as  to  the  lots  unsold  at 
the  auction,  observe  stipulations  similar  to  those  which  tho  pur- 
chasers of  those  lots,  had  they  Injen  sold,  would  have  been  bound 
to  observe,  and,  further,  tho  purchaser  is  entitled  to  have  sucli 
obligations  of  the  vendors  expressed  in  the  conveyance  to  him  of 
his  lot  (b) 

(9)  Covenant  may  be  Pek.so.val  ix  Tekms. 

It  may  ap]>car  from  the  wording  of  the  covenant,  that  it  is 
personal  only,  and  not  intendcil  to  bind  assigns;  thu.'',  in  He 
Faxrutt  and  HolmM,{c)  tho  covenant  was,  that  the  purcha-ser,  his 
lieirx,  executors,  culminUtratorn,  and  assigns  would  make  certain 
payments  and  do  certain  acts,  and  the  covenant  proceeded,  "  and 

(i)  Davit  T.  Corjioratiun  of  I.eieater,  [1894]  2  Cli.  208,  followed  in  ll<J/ord 
T.  Adon  I'rban  Cuunnl  (IH'.tH),  2  Cli.  '.'40. 

(a)  Tuekrr  v.  Vovla.  [IH'.t.f]  1  Ch.  195;  and  »cc  Everttt  v.  Rtmington,  [1892] 
3  Ch.  148;   Orxiham  v.  CVaiV;  (1902).  1  I.  U.  2C4. 

(6)  lit  Hirmin<jh»m  and  Dittrict  Land  Co.  and  Alldtty,  [1893]  1  Ch.  342. 

(e)  42  Ch.  D.  150. 
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the  said  purchaser,  on  erecting  any  building,  shall  only  erect 
liuildings  "  of  a  certain  description ;  it  was  held  that  the  restrictive 
covenant  was  personal  only. 


(10)  Subdivision  of  a  Plot. 

Upon  the  subdivision  of  a  plot,  part  of  a  building  estate  subject 
to  restrictive  covenants,  the  owner  of  one  part  of  the  plot  cannot, 
in  the  absence  of  special  agreement  as  to  user  of  the  part  of  the 
plot,  enforce  the  covenants  against  the  owner  of  the  other  part, 
though,  of  course,  the  owners  of  other  plots  might  be  able  to 
do  so.  (d) 

(11)  Lessor  who  has  parted  with  all  his  Interest. 

A  lessor  who  has  parted  with  his  interest  in  the  property  may 
enforce  restrictive  covenants,  where  he  has  made  himself  liable  to 
other  lessees  in  case  the  covenant  should  be  infringed,  (e) 

If  the  original  covenantor  has  parted  with  all  his  interest  and  is 
in  no  way  in  fault,  he  is  not  properly  made  a  defendant  to  an  action 
to  restrain  a  breach  of  a  restrictive  covenant.  (/) 

(12)  Kestiuction  of  Trades. 

When  a  lessor  covenants  not  to  carry  on,  or  allow  to  bo  carried 
on,  certain  trades  on  his  adjoining  land,  or  that  a  lessee  shall  have 
the  exclusive  right  to  sell  a  certain  class  of  goods  on  the  lessor's 
estate,  he  will  be  restrained  from  carrying  on  or  allowing  the 
speciiied  trades  by  other  tenants.  ([/) 


(d)  King  v.  Dickeson,  40  Cli.  D.  596. 

(e)  Spencer  v.  Saileij,  69  L.  T.  179. 

(/)   Clements  v.  Welles,  L.  H.  1  Eq.  200. 

(</)  J''y  V-  Ridiardson,  30  Beav.  563 ;  Altman  v.  lioyal  Aquarium  Society,  3 
Ch.  D.  228.  Soe  also  Eemji  v.  Bird,  5  Cli.  D.  974;  Ilolloway  v.  Hill  (1902),  2 
Ch.  612;  Briijgv.  Thornton  (1904),  1  Ch.  386;  Master  v.  Hansard,  4  Ch.  D. 
718 ;  and  see  C.  A.  in  Stuart  v.  IHplock,  43  Ch.  D.  343. 
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8ECT.  I.— PRELIMIK.ARY. 
Wmw  land  Is  let  or  sold  fur  biiildin;,',  questions  frequently  arise, 
(1)  as  to  what  rights  arc  conferred  upon  the  tenant  or  purchaser  to 
lay  down  drain.s  in  onler  to  connect  hi.s  jiremiscs  with  the  public 
sewcm ;  (2)  a.s  to  the  rights  of  way  which  are  confcmxl  ujxjn  the 
tenant  or  purchaser.  It  ia  obvious  that  land  for  building  purposes 
cannot  1 '  -ely  enjoyed  unless  proN-ision  is  made  for  drainage 

and  con-.  .  ixsw. 


SECT.  II.— ACfREEMENTS   RELATING  TO   ROADS   AND  DRAINS. 

(1)  ExHiEss  Agreements. 
(a)  Roadt  made  hy  lyMiw. — When  land  is  appropriated  and  laid  Where  roads, 
out  for  buihling  purpoie".  the  landowner,  in  some  ca.-ics,  forms  and  building 
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estate  are 
made  by 
lessor. 


Reservation 
of  right  of 
way. 


Reservations 
should  be 
expressly 
mentioned  in 
the  building 
lease. 


Extent  of 
right  over 
lessor's  roads, 


makes  all  the  roads  and  drains,  with  the  object  of  opening  up  the 
land  for  the  encouragement  of  building.  Having  done  this,  the 
lessor  usually  demises  to  the  lessee  the  land  and  an  equal  moiety 
of  the  road,  which  the  lessee  covenants  to  repair ;  (a)  and  then  a 
right  of  way  is  given  to  the  lessee  over  the  other  moiety  of  the 
road,  and  also  over  all  other  neighbouring  roads  Ijelonging  to  the 
lessor,  together  with  a  right  of  passage  and  running  of  water  and 
SOU  through  the  main  sewer  or  drain  under  the  road.  The  lessor 
afterwards  reserves  a  right  of  way  over  the  moiety  of  the  road 
demised,  (b)  and  a  right  of  passage  of  water  and  soil  through  all 
sewers  or  drains. 

A  reservation,  in  the  strict  sense  of  the  term,  can  only  be  in 
respect  of  some  right  or  profit  issuing  out  of  the  subject  of  the 
demise,  which  had  previously  no  separate  existence,  just  as  an 
exception  must  be  parcel  of  the  thing  demised.  A  right  of  way, 
reserved  to  the  lessor  by  the  building  lease,  over  the  land  demised, 
is  not  strictly  an  exception  or  a  reservation,  being  neither  parcel 
of  the  thin"  demised,  nor  issuing  out  of  it,  but  is  in  strictness  of 
law  an  easement  newly  created  by  way  of  regrant  from  the  lessee,  (c) 
If  the  grantor  reserves  an  easement  he  cannot  use  it  for  any  other 
purpose  than  the  particular  purpose  for  wliich  it  was  originally 
granted ;  but  if  he  reserves  the  land  itself,  he  can  use  it  in  any 
way  consistent  with  the  rights  of  the  public  at  large  and  of  adjoining 
landowners,  (cl) 

When  land  is  let  for  building,  the  nature  and  extent  of  the 
easements,  or  quasi-easements,  which  tlie  lessor  intends  to  retain, 
should  be  expressly  stated.  The  ordinary  rule,  that  a  grantor  shall 
not  derogate  from  his  own  grant,  will  prevail,  if  the  right,  to  be 
reserved  by  implication,  is  not  clearly  essential  to  the  enjoyment 
of  the  property  retained,  (c) 

If  the  owner  of  a  building  estate  grants  to  the  lessees  of  the 
plots  the  right  of  passing  over  the  roads  made,  or  to  be  made, 
through  the  estate,  in  the  same  manner  and  as  fully  as  if  the  same 

(a)  See  post,  p.  278,  tt  seq. 

(b)  A  private  riglit  of  way  is  a  mere  easement  over  the  soil  of  another,  and 
not  an  interest  in  the  land  itself:  Oodley  v.  Frith,  Yelv.  159;  Hewlins  v. 
Shippam,  5  B.  &  C.  2'21. 

(o)  Durham  and  Sunderland  By.  Co.  v.  Walker,  2  Q.  B.  940;  Proud  v. 
Bates,  Si  h.  J.  Ch.  406;  Dynevor  v.  Tennant,  13  A.  C.  279.  See  Corp.  of 
London  v.  Biggs,  13  Ch.  D.  798.  As  to  implied  reservations,  see  Bussell  v. 
Watts,  10  A.  C.  690,  c\tei  post,  p.  301. 

(d)  Buke  of  namilton  V.  Oraham,  L.  R.  2  So.  Ap.  1C6. 

(e)  Curriers'  Company  v.  Corbett,  2  Dr.  &  Sm.  355.  See  also  as  to  an  exception 
of  the  right  to  use  a  sewer,  Lee  v.  Stevenson,  E.  B.  &  E.  512  ;  and  see  Bawstron 
V.  Taylor,  11  Exch.  369. 


SECT.  11. 1        WIIKRK  THERK  I.'^   EXPRESfl  AGREKMENT.  2G9 

were  piihlic  toada,  that  rijjht  will  extend  to  tho  wliole  road,  and 
not  merely  the  "  ria  trita."  {/) 

If  a  lessor  covenants  to  make  roada  in  accordance  with  a  pro-  Comtractlon 
poaed  building  scheme,  such  a  covenant  may  not  l<o  satisfic*!  hy  by  i^I^tio 
merely  making  tho  rDads  over  a  certain  part  of  the  land  wliicli  m»ko  road- 
has  been  let ;  hut  tho  le-ssor  may  be  comiK-lk-d  to  make  all  tlie  unS, b**' 
roods,  if,  from  tho  construction  of  tho  covenant  and  tho  character  building 
of  the   proposed   buildini^   scheme,   it   appears   to   have  l)con  so 
intended,  (j) 

(b)  lioads  made  ly  Lenxet. — If,  on  the  other  hand,  the  roatls  and  CovoMntby 
drains  have  not  l>ecn  made   by  tho  les.sor,  tiie  lessee  generally  tho  making 
covenants  to  lay  and  make  all  the  patliways  and  riNidways  of  the  °'  ro»ds. 
streets  or  jwrtions  of  the  streets  forming  jwirt  of  the   premises 
demised  to  him,  according  to  such  system  as  the  les.sor  or  bis 
surveyor  may  direct;    and  also  to  niake  all  sewers,  ilrains,  and 
channels  ujKjn  sucli  plans  and  systems  as  to  join  or  coalesce  with 

other  sewers  on  the  atljoining  lands,  and  to  jK^rmit  tho  lessor  to 
construct  them  at  his  e.xj>ense,  if  he  fail  to  do  so.  {It) 

(c)  Wai/s  fifiotcii  ill  J'liin.-t  aiul  Dtal.i. — It  i.s  important  to  consider, 
in  connection  with  rights  of  way,  a  matter  which  has  ali-eady  been 
referred  to,  (i)  namely,  what  is  the  effect  of  plans  which  show 
roads,  either  made  or  intended  to  be  made,  annexed  to  conveyances 

or  leases  of  land.     If  the  land,  where  the  road  is  represented,  is  Grant  of 

WftVR  RDOWD 

the  property  of  the  vendor,  and  there  is  an  express  reference  to  ju  plans, 
the  plan  in  the  <leed  of  conveyance,  though  the  way  might  not  bo 
otherwise  referred  to,  it  .seems  probable  that  the  tleed  and  tlio  plan 
together  would  operate  as  a  grant  of  a  right  of  way,  or  that  tho 
vendor  would  be  estopped  from  denying  tho  easement.  But  the 
mere  exhibition  on  a  plan  of  intended  roads,  where  there  is  no 
reference  to  it  in  the  conveyance,  does  not  bind  the  lessor  or 
vendor  to  make  such  road.s.  (A) 

■VNTiere,  however,  as  before  stated,  in  addition  to  the  plan,  roads  Where  ways 

also  mon- 

(/)  Sieol  T.  Beaumont,  53  L.  J.  Ch.  853.  See  Bey.  v.  UnileH  Kingdom 
Tdegraph  Co.,  31  L.  J.  M.  C.  166;  and  Tamer  y.  Bingwood  Highway  lid., 
L.  It.  9  Y^.  41«. 

{g)  MoMin  V.  Cute,  4  Ex.  375.  S«fl  Critp  v.  Prire,  5  Taunt.  f>48 ;  and  sc« 
Jaw  T.  Inne*,  4  De  G.  J.  &  S.  i;86  ;  Bowe  v.  London  .School  Board,  36  Ch.  D. 
619. 

(A)  Sc«  f>otl,  p.  409  11,  aa  to  a  oovenant  by  the  Ummot  to  insert  in  leases  of  otlicr 
p*rts  of  Uio  estate  coTcnants  that  all  other  lesMca  shall  bear  part  of  tho  cxpeosea 
of  roadfi  and  newcrs. 

(0  See  ante,  p.  63,  m  to  description  by  plan^. 

(*)  See  ante.  p.  M.  See  per  roIlDck,  C.B.,  in  Glatt  v.  Harding,  27  L.  J, 
Ex.  at  p.  29'^,  bqt  it  sccma  Uiat  tlio  other  judges  did  not  entertain  the  same 
view. 
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tioned  in        corresponding  with  those  shown  in  the  plan  are  mentioned  in  the 
^^  ■  deed  of  conveyance,  though  there  may  be  no  grant  in  terms,  the 

deed  and  the  plan  together  may  operate  as  a  grant  of  rights  of  way, 
even  though  there  are  no  roads  made  as  shown  in  the  plan.  {I) 


SECT.  III.— RIGHTS  AND  LIABILITIES  IN    RELATION  TO    ROADS 
AND  DRAINS  WHERE  THERE  IS  NO  EXPRESS  AGREEJIENT. 

(1)  Pkesumption  as  to  Soil  of  Eoad  where  there  is  no  Grant. 

In  the  absence  of  a  grant  of  a  right  of  way,  there  is  always  a 
presumption  that  the  soil  of  a  road,  'U.squc  ad  medium  filum  vice, 
belongs  to  the  owners  of  the  adjoining  lands ;  which  applies 
equally  to  a  private  as  to  a  public  road,  {m)  It  was  questioned, 
in  the  case  of  Beclrtt  v.  Corporation  of  Leeds,  (n)  whether  such  a 
presumption  had  any  application  to  a  street  in  a  town,  (o) 

(2)  Continuous  and  Apparent  Easements. 

On  the  grant  by  the  owner  of  a  part  of  his  heritage,  there  will 
pass  to  the  gi-autee  all  those  continuous  and  apparent  easements 
which  have  been,  and  are  at  the  time  of  the  grant,  used  by  the 
owners  of  the  entirety  for  the  benefit  of  the  parcel  granted,  (p) 
and  it  is  immaterial  whether  the  entu'ety,  or  the  parcel  granted,  is 
then  in  the  occupation  of  the  owner  or  of  a  tenant,  (g-)     As  a 

(I)  Espley  V.  Wilkes,  L.  R.  7  Ex.  298.  See  also  Sumner  v.  ScUfield,  43  L.  T. 
763,  as  to  estoppel ;  Huberts  v.  Karr,  1  Taunt.  495 ;  Harding  v.Wilsoii,  2  B.&C. 
96.  See  also  BrM  v.  Clowser,  5  C.  P.  D.  376;  Att.-Gen.  v.  Biphosphated 
Guano  Co.,  11  Ch.  D.  327;  Furness  By.  Co.  v.  Cumberland,  etc.,  Society,  52 
L.  T.  144. 

(//i)  Holmes  v.  Bellinglam,  7  C.  B.  N.  S.  329  ;  Smith  v.  Howden,  14  C.  B. 
N.  S.  398. 

(n)  L.  R.  7  Ch.  421. 

(o)  The  law  on  the  point  is  very  clearly  summed  up  in  Dwyer  v.  Bich  Jr.  R.  6 
C.  L.  144,  at  p.  149.  See  also  Micklethicait  v.  Kewhnj  Bridge  Co.,  33  Ch.  D. 
133,  and  cases  there  cited;  Pryor  v.  Fetre,  [1894]  2  Ch.  11,  -where  the  pre- 
sumption was  rebutted. 

(p)  Ewart  V.  Cochrane,  4  Macq.  122;  Hall  v.  Lund,  1  H.  &  C.  676; 
Sheffield  v.  Brown,  4  De  G.  J.  &  S.  185  ;  Pearson  v.  Spencer,  1  B.  &  S.  571  ; 
Polden  V.  Bastard,  L.  R.  1  Q.  B.  156;  Allen  v.  Taylor,  16  Ch.  D.  355;  Bajjley 
V.  O.  Western  By.,  26  Ch.  D.  434;  Bussell  v.  Watts,  10  A.  C.  590. 

(o)  Barnes  v.  Loach,  4  Q.  B.  D.  494  ;  and  see  Addison,  Torts  (7th  cd.),  302 ; 
Sheffield  v.  Brown,  4  De  G.  J.  &  S.  185  ;  Wheeldon  v.  Burrows,  12  Ch.  D.  31, 
where  Fyer  v.  Carter,  1  H.  &  N.  916,  was  dissented  from,  and  Sheffield  v.  Brown, 
4  De  G.  J.  &  S.  185 ;  10  Jur.  N.  S.  Ill,  and  Swansborough  v.  Coventry,  9  Bing. 
305,  were  explained  ;  Francis  v.  Hayward,  22  Ch.  D.  177  ;  Watson  v.  2'roughton, 
48  L.  T.  508 ;  Worthington  v.  Oimson,  2  E.  &  E.  618  ;  Pearson  v.  Spencer,  1 
B.  &  S.  571 ;  Glave  v.  Harding,  27  L.  J.  Ex.  286  ;  Booth  v.  Alcocl;  L.  R.  8  Ch. 
663.  See  Bussell  v.  Watts,  post,  p.  301,  as  to  the  differeuQ©  between  implied 
grants  and  implied  reservations. 
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general  rule,  if  llio  grantor  intemls  to  reserve  any  right  over  the 
tenement  granletl,  it  is  his  duty  to  reserve  it  expressly  in  the 
gnint.(r) 

The  fullowing  are  instances  of  continuous  nuasi-easemonts  which  lusUncos  ol 

.     ,",  ,  _  ....  ,  .  coutlnuous 

have  been  heKl  to  jmiss  :   the  use  of  an  artihcial  watercourse  (.<)  canomonu 

(but  this  right  depends  upon  tlie  cliaracter  of  the  watercourse,  and  ^^^J^^j^^Jg 

the  circumstances  under  which  it  was  created  (^ ),  of  a  drain,  (m)  of  pass. 

a  coalshoot  and  watorpiiH\s,  (tr)  of  window  lights  and  the  like.     A 

more  right  of  way  is  not  such  a  continuous  apparent  easement  as 

to  pa.ss  without  express  words,  but  a  particular  formed  way  may 

pass  without   any  words,  although  in  some  sen.se  it  is  not  an 

npparent  and  continuous  easement ;  or  rather  may  pass,  because, 

being  a  formed  road,  it  is  considered   to  be  a   continuous  and 

apjwrent  easenicnt,  in  cases  where  tlie  surrounding  facts  point  to 

that  living  the  intention,  (x) 

The  rule  applies  on  a  severance  of  an  estate  by  will,  and  a 

right  over  a  definc«l  rand  will  pass  though  not  mentioned,  (y) 


(3)  Way  of  Necessity. 

Another  exception  to  tlie  rule,  that  a  right  of  way  docs  not 
pass  without  express  wonls,  arises  where  tlierc  is  an  absolute 
neoeesity,  (:)  and  nothing  less,  when  a  right  of  way  will  bo 
implied,  (a) 

(r)  \Vhe*!iion  v.  Burrowt,  %upra  ;  RuittU  v.  WatU,  lupra ;  Tawt  v.  Knowlei, 
[1891]  2  Q.  B.  564. 

(j)  Wait!  V.  Ktlum,  L.  R  6  Cb.  166.    Distiuguiiibed  in  Burrowt  v.  Lang, 

{■"'  ird,  8  Ex.  291 ;  .V'£i<.y  v.  G.  X  Ity.  Co.  (1900),  2 

I.  l;  V. /xin3(1901),  2Ch.  502. 

(ut  Vjitr  V.  Culci,  1  n.  i  N.  910;  Hall  v.  Lund,  1  11.  &  C.  767;  but  BCO 
U  to  Uiw,  WhrtUiun  V.  liurrom,  12  Cli.  1'.  31,  sujini. 

Sip)  Hiuchdife  v.  Kinnuul,  h  King.  N.  C.  1. 
z)  Brvtcn  v.  Alalnslrr,  37  Ch.  I>.  490 ;  ]\'atlt  v.  Kel»un,  supra  ;  Ptarton  v. 
Sprncer,  3  R.  A-  S.  761  ;  Thomat  v.  Oiven,  20  Q.  l\.  D.  22.'>.  See,  too,  ll<irlow  v. 
/Morfrt.  1  Cr.  A-  M.  448  ;  Wardle  v.  Iltx^klfhunt.  1  K.  A:  K.  105H ;  2  E.  &  E. 
612  ;  Brttt  v.  Clou-ter,  L.  R  5  C.  P.  I).  370.  As  to  tho  cIToct  of  general  worda 
on  tlic  question  of  what  |>as,«c«,  nee  pott,  p.  273 ;  nnil  see  fiirtlicr,  as  to  implied 
gnntit.  Chap.  XXIII.,  rclntin.;  to  implicil  f^aiitji  of  righUi  of  light,  tbo  law  on 
whicb  nlijcct  b  tho  goruo  X4  with  rogiirj  to  nthcT  caaomenti. 

(y)  Ptarton  v.  Spencer,  1  B.  &  S.  671 ;  3  \\.  &  S.  761 ;  Barnei  v.  Loach,  4 
Q.  B.  D.  494  ;  PhilUpt  V.  Lowe,  [1892]  1  Ch.  47. 

(x)  An  casement  of  nccctuity  nicana  an  euicmcnt  without  which  tbo  property 
cannot  bo  used  at  all,  and  not  merely  one  neccamry  to  Iho  rcajonalilo  enjoyment 
of  that  property  :  Bay  v.  //o«Win<  (1904),  2  Cb.  17.  Seo  ftlao  Union  LighUragc 
Co.  T.  London  Graving  Deck  Co.  (r.H)2\  2  Ch.  557. 

(o)  Pinningtnn  v.  Oaliand,  9  Exch.  1  ;  Ptarton  v.  flpencer,  3  D.  &  S.  761  ; 
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In  cases  of  ways  of  necessity,  the  grantor  has  the  right  to  point 
out  the  way,  provided  it  is  a  convenient  one,  (&)  and  a  person 
cannot  have  two  ways  of  necessity,  (c) 


Implied 
reservation 
where  there 
is  notice  of 
a  building 
Bcheme. 


(4)  Implied  Keservation  of  Easements. 

Although,  as  a  general  rule,  there  is  no  corresponding  implica- 
tion as  to  contin\;ous  easements  in  favour  of  the  grantor,  yet  the 
law  will  usually  presume  a  reservation  in  the  conveyance  of  such 
an  apparent  easement  over  the  part  conveyed  as  is  essential  to  the 
due  enjoyment  of  the  part  retained,  where  there  is  nothing  in  the 
conveyance  to  negative  the  presumption,  (d) 

But  where  a  purchaser  has  notice  (e)  that  the  adjoining  land  is 
to  be  laid  out  in  building,  in  a  manner  which  will  make  a  right  of 
way  over  the  purchased  land  necessary  to  the  vendor,  such  right 
of  way  is  reserved  to  the  vendor  by  implication,  as  a  way  of 
necessity.  (/) 


Gayford  v.  Moffatt,  L.  R.  4  Ch.  Ap.  133 ;  MacNaghten  v.  Baird  (1903),  2 
Ir.  K.  731 ;  Buck-by  v.  Coles,  5  Taunt.  311.  For  other  cases  illustrating  ways 
of  necessit)',  see  Oldfield^s  Case,  Noy,  123 ;  Osborn  v.  Wise,  7  C.  &  P.  761  ; 
Roberts  v.  Karr,  1  Taunt.,  at  p.  498  ;  Davies  v.  .Sear,  L.  R.  7  Eq.  427 ;  Espley 
V.  Willies,  L.  R.  7  Ex.  298 ;  Eohnes  v.  Goring,  and  Holmes  v.  Elliott,  2  Bing. 
7G.     Gale  (7th  ed.),  158  ;  Pheysey  v.  Vicary,  16  M.  &  W.  484. 

(b)  Bolton  V.  Bolton,  11  Ch.  D.  968;  Deacon  v.  S.-E.  By.,  61  L.  T.  377. 

(c)  lb. 

{d)  See  Wheeldon  v.  Burrows,  12  Ch.  D.  31  ;  Busscll  v.  Tt^a^s,  10  A.  C.  590. 
See  Pinnington  v.  Qalland,  9  Ex.  1  ;  Pearson,  v.  Spencer,  1  B.  &  S.  571 ; 
Richards  v.  Rose,  9  Exch.  218  ;  Murchie  v.  Blaclc,  11  Jur.  N.  S.  608  ;  Ray  v. 
Ilazeldine  (1904),  2  Ch.  17,  supra,  and  at  p.  301,  jiost ;  Gayford  v.  Moffatt, 
L.  R.  4  Ch.  Ap.  133,  135 ;  Mr.  Serjeant  Williams'  note  to  Pomfret  v.  Ricroft, 
1  Wms.  Saund.  (ed.  1871),  pp.  571-574.  It  seems  that  the  same  rule  applies, 
if  the  grant  is  of  the  landlocked  close,  with  an  implied  grant  of  a  way  of 
necessity  over  the  surrounding  land ;  Corporation  of  London  v.  Riggs,  13  Ch. 
D.  798.     See  Watts  v.  Kelson,  L.  R.  6  Ch.  166. 

(e)  See  ante,  p.  67,  and  p.  257,  et  seq.,  as  to  the  assignees  with  notice  of 
restrictive  covenants. 

(/)  Davies  v.  Sear,  L.  R.  7  Eq.  427  ;  Serff  v.  Acton  L.  Bd.,  31  Ch.  D.  679. 
As  to  effect  of  a  conveyance  of  a  gateway,  see  Reilly  v.  Booth,  44  Ch.  D.  12. 
See  ante,  p.  63,  et  seq.,  as  to  plans  forming  part  of  an  agreement.  See  Att.-Gen. 
V.  Biphosphated,  etc.,  Co.,  11  Ch.  D.  327.  See  Suffield  v.  Brown,  4  De  G.  J. 
&  S.  185;  10  Jur.  N.  S.  Ill;  Ewart  v.  Cochrane,  4  Macq.  117;  Morland  v. 
Cook,  L.  R.  6  Eq.  252 ;  Hall  v.  Lxmd,  1  H.  &  C.  676 ;  Dodd  v.  Burchell,  1 
H.  &  C.  113.  Easements  are  not  aflocted  by  the  London  Building  Act;  Wells 
V.  Ody,  1  M.  &  W.  452 ;  Titterton  v.  Conyers,  5  Taunt.  465 ;  Crofts  v.  Haldane, 
L.  R.  2  Q.  B.  194.  For  an  instance  of  the  danger  of  purchasing  property,  where 
the  conveyance  from  a  common  vendor  contains  no  express  reservation,  see 
Watson  V.  Troughton,  48  L.  T.  508. 


SECT.  Iir.)      WMKRK  TitERE  IS   N'O   KXPaEs^   AOnEEMRVT.  27:1 

(5)  Effect  ok  GE.VEnAL  Wouds. 
If  the  easomonts  are  not  continuous  and  npj^rcnt  or  of  necessitv 
the  '^uun,  „.  onler  to  pass  them,  nn.st  either  en.j.loy  w.Tls  of 
expruM  print,  or  must,  prior  to  the  Conveyancing  Act.  1881   have 
descnlK,.d  them  as  .W  an.l  r„jo,ol  with  the  land  conm-ed  on 
.imdar  u.n...  (,)     A  right  of  way  would  not.  in  genen.    pC 

an  appurtenance."  (A,  though,  as  we  J.avo  sc.n.\  righ  'ov  r  a 
particular  forme<l  road  would  jwiss.  (.) 

of  a  new  nght  and  the  word  "appurU-nant  "  is  not  apt  to  descriln^  °-"  •• 
a  nght  winch  had  never  pnniously  existed  ;  hut  from  as  long  a'^o 
a,  the  f  .urth  year  of  Philip  .„d  Mary  the  word  "  appurtenance^" 
has  ea.„]y  admitted  of  a  secon.lary  ,„e.vning.  and  a.s  Luvalent  in 
that  case  to  "  us.ially  occupied."  (k)  ' 

A  purchaser  is  only  entitled,  in  a  contract  for  the  sale  of  land 

with  the  appurtenances."  to  have  such  general  w.,rds   in   hi 
amveyance  a.s  ho  would  have  been  entitled  to  before  the  Conl 
yeyancing  Act  came   into  oi>eration ;   and  if  the  general  wor^ls 
.mphed  .y  sect.  6  of  that  Act  are  mon,  extensive  than  the  con  ^c 
the  vendor  is  ent.tle.1  t-.  have  them  limited  accordingly  (I) 

Even  whore  no  ea.,ement  existed  before  the  unity°,f  possession  ..  v  ^ 
but  a  nght  of  way  was  subsec,uently  used  with  one  tenement  ovlr  or^n^^^f 
the  other,  a  grant  of  the  first-mentione.i  tenement,  "tojiether  with  ">"«""»■•■■ 
an  ways  now  n.ol  or  o.>y./  /;„,..„.,./,;.  ^„„,j  ^^^  ^^^  ^^ 

wuy.  (m)  ° 

Pro^lllrty  Act"l88f7'wh  /''   "'•    ^'""^'=>''»"^'"S  -'■•    La-  ofOcno™, 
iroperty  Act.  1881.  («)  that  certain  "general  words"   shall   i„.  ""fd*  implied 

deemed  to  be  include.1   in  every  conveyance  (,A     n, .       \-°^'"  ?"" 
annliM  nnl„   ♦«  .    '•""^^)''"Ce- ("^       Ihe    section  veyancing 

applies  only  to  conveyances  ma.le  after  the  commencement  of*'='-'^'- 

'"'•  *-^-  *  ^VJ' :  ""rlow  r.  HMf,,  1  Cr.  *  M  44fl 

with  .ny  p.irt«  t)..  •     ^        •  Z"  .  "X  „L  //     ,'•'  ''«y»  •mf«*"'"'K.  or 

96.  •■  to  ••  .1)  way  ruining  ••  '^  "•  "*'*'"'  -  "•  *  ^■ 

)').  ^'''  f"-  -'^'-     "-•  ■•  »'    ■  ''  r>rr.v  V.  //o,hni  (1906),  1  Fr.  K  17.3 

(/)   II^^  IWk  an,/  /x,n///m  .V^,,./  Iloarj,  riBO.31  •>  Ch    IK 

(»)  4-4  &  45  Vict.  c.  41,11.6. 

(o)  CooTey»nc«  includes  lewc  and  awignmento,  .i.  ..  2,  wb-s.  6. 


E.Il.C. 
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the  Act,  and  so  far  as  a  contrary  intention  is  not  expressed  ;  (p  ) 

and  although  there  is  no  such  thing  known  to  the  law  as  a  pre- 

Permissive      carious  easement,  (q)  an  enjoyment  which  is  wholly  permissive 

cado^us"         ^^^  precarious  may  pass  under  the  general  words  implied  by  the 

eujoyments.    Conveyancing  Act.  (r) 

The  right  to  The  right  desired  to  he  enjoyed  must  be  one  which  is  known  to 
take  water,  ^j^^  -^^^^^  ^  mere  right  to  take  water  from  a  pond,  if  and  when- 
ever the  defendant  chose  to  put  water  into  the  pond,  does  not  exist 
at  law  and  could  not  be  deemed  to  pass.  It  would  be  a  precarious 
easement,  (s) 
Extinguished  It  should,  however,  be  observed  that  the  words  in  sect.  3  of  the 
Conveyancing  Act,  1881,  "at  the  tivie  of  conveijance,"  may  still 
render  an  express  grant  necessary  when  the  easement  in  question 
has  been  extinguished  by  unity  of  possession,  since  the  Act  does  not 
seem  to  provide  for  the  regranting  of  extinguished  easements. 

(6)  Eight  of  Way  by  Peesceiption. 

The  Prescription  Act,  1832,  s.  2,  (<)  does  not  preclude  rights  of 
way  from  being  claimed,  and  acquired,  by  prescription  at  common 
law.  (u) 

(p)  As  to  contrary  intention,  see  Beddington  v.  AtlJee,  35  Ch.  D.  317  ; 
Birmingham,  Dudley,  etc..  Bank  v.  Boss,  38  Ch.  D.  295,  followed  in  Burrows 
V.  Lang  (1901),  2  Ch.  502. 

(7)  Burrows  v.  Lang  (1901),  2  Ch.  502. 

(r)  International  Tea  Stores  v.  Ilobbs  (1903),  2  Ch.  165,  and  supra.  The 
question  as  to  whether  the  plaintiffs  were  using  the  road  in  question  in  that  case 
under  licence  was  held  to  be  immaterial,  the  true  issue  being  "  was  the  way  in 
fact  enjoyed  at  the  date  of  the  conveyance?" 

(s)  See  per  Farwell,  J.,  *.,  at  pp.  171,  172  in  the  L.  H. 

(t)  2  &  3  Will.  IV.  c.  71,  s.  2 :  "  No  claim  which  may  be  lawfully  made  at 
the  common  law  by  custom,  proscription,  or  grant  to  any  way  or  other  easement 
...  to  be  enjoyed  or  derived  upon,  over,  or  from  any  land  .  .  .  ,  when  such 
way  or  other  matter  as  herein  last  before  mentioned  sliall  have  been  actually 
enjoyed  by  any  person  claiming  right  thereto  without  interruption  for  the  full 
period  of  twenty  years,  shall  be  defeated  or  destroyed  by  showing  only  that  such 
way  or  other  matter  was  first  enjoyed  at  any  time  prior  to  such  period  of  twenty 
years;  but  nevertheless  such  claim  may  be  defeated  in  any  other  way  by  which 
the  same  is  now  liable  to  be  defeated,  and  where  such  way  or  other  matter  as 
lierein  last  before  mentioned  shall  have  been  so  enjoyed  as  aforesaid  for  the  full 
period  of  forty  years,  the  right  thereto  shall  be  deemed  absolute  and  indefeasible 
unless  it  shall  appear  that  the  same  was  enjoyed  by  some  consent  or  agreement 
expressly  given  or  made  for  that  purpose  by  deed  or  writing."  For  instances 
of  a  claim  being  defeated,  see  Briglit  v.  Walker,  1  Cr.  M.  &  R.  219  ;  Kinloch  v. 
Nevile,  6  M.  &  W.  80G ;  Tickle  v.  Brown,  4  A.  &  E.  383 ;  Gardner  v.  Hodg- 
son's Brewery  Co.  (1901),  2  Ch.  198  ;  Beasley  v.  Clarke,  2  Ring.  N.  C.  705.  As 
to  deducting  period  of  a  tenancy  for  life  or  years,  where  claim  resisted  by 
reversioner,  see  s.  8  ;  a  remainderman  is  not  a  reversioner  within  this  section. 
Symons  v.  Leaker,  15  Q.  B.  D.  029. 

(u)  Ilolford  V.  Hankinson,  5  Q.  B.  584;  Ayiiesley  v.  Glover,  L.  R.  10  Ch, 
283,  and  p.  233. 
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SECT.  IV.J  UY   I'KKSLKUTIOV. 

Any  ixx-urrvuce,  duriii;,'  eitlier  the  shorter  or  longer  i)criod,  Continuous 
iiicoiwusteut  witli  the  contintMts  enjoyment  of  the  wisenient, '"'^°>"""'' 
claimed  as  an  eattment  and  as  of  right,  is  fatal  to  a  claim  under 
the  alMJve  section,  a.s,  for  instance,  unity  of  jxisscssion  at  any  part 
of  the  i»erio<l,(ir)  or  i)ermission  asked  at  any  time  during  the 
perioil ;  (x)  or  an  agreement  made  at  any  time  within  the  periixl,  {y) 
or  any  otiier  fact  showing  that  at  any  time  during  the  period  tho 
enjoyment  could  not  then  have  been  as  of  right,  (c) 

Whoro  licence  or  permission  to  use  a  way  across  a  yard  was  Effect  of 

given  l)y  jwrol  more  than  forty  years  liefore  action  brou"ht   and  ''"•""  °' 
...I  1     !•  c   "'  ""^  ponoiniiioiii 

wliei-e  such  licence  was  not  gratuitous,  but  sulycct  to  the  pay- 

mont  of  a  small  annual  sum  at  tho  end  of  each  year,  it  was 

held   tliat   tho   proper   inference  to  be  drawn   from   tiic   annual 

poyment  was  tliat  it  was  a  payment  for  a  licence  for  tho  user 

of  tho  way  during  the  preceding  year,  and  that  sucli  payment  was 

sufficient  to  negative  an  enjoyment  of  the  way  by  the  plaiutilfand 

her  predecessors  as  of  riglit  for  the  full  period  of  forty  years  under 

sectA.  2  and  5  of  tho  Prescription  Act.  («) 

SECT.  IV.-EXTENT  OF  USEU  OF  W.VYS. 

Where  a  right  has  l»eon  granted  by  deed,  tho  extent  of  the  l^'s'"' 
right  in  determined  by  the  construction  of  the  deed,  {h)  grii^t."*^  ^^ 

Wiero  tiiere  is  an  express  grant  of  a  right  of  way  to  a  i>ar- 
ticular  place,  the  grant  is  not  to  Ijc  impliedly  restricted  to  access  to 
the  laud  for  puq>oses  for  which  access  was  re(iuired  at  the  date  of 
the  grant ;  but  a  right  of  way  appurtenant  to  one  close  cannot  bo 
uaed  for  access  to  another  close  not  part  and  iiarccl  of  it.  {c) 

Wliere  the  right  has  Ixjcn  acquire*!  by  prescription,  tho  extent  When 
of  it  must  Ih?  determined    by  the  acciLstomwl  user.  ((€)     And  if  "^"'^'^  ''^ 
from  the  extent  of  user  having  been  gnulually  and  imperceptibly 

,.1"^  P*^  "•  <'«'^'"<^.  <  M-  *  W.  499 ;  Damper  v.  DaucH  (1901),  2  Ch. 
350.    S«o  Ou/ruw  ».  M,ni,U,  17  Cli.  D.  .391. 

ix)  Monmouth  Cinai  Co.  v.  Jlar/ord,  1  Cr.  M.  &  R.  C14 :  BeoMlet,  v   Clarke 
2  lUng.  N.  C.  705.  ' 

Cy)  I'tr  Cur.  in  Tiei/e  v.  Drown.  4  A.  &  E.  383. 

(i)  Warhurton  v.  rarie,  2  H.  ic  S.  64  ;  Carol  v.  itnrli/n,  10  C.  11.  N.  8. 
732;   Oulram  v.  Mnuile,  iupra.     !Scc  /f-Jlini  v.  yerneij,  l.'Jy.  13.  J).  304   whcro 

,^7"  o«»«io«»*J'y  Mopped  np.  Cf.  Lidi/inan  v.  Orave,  L.  It.  C  Ch.  An. 
p.  768.  • 

(a)  Oardner  v.  Itnigton'i  Drarrry  Co.  (1901),  2  Ch.  198. 

(»)  Oanntm  y.  V.llart,  8  Ch.  D.  415. 

'"    "  — '  v.  Flowrr,  74  U  J.  Ch.  127. 

UhJ  Co.  v.  O.  K.  %.  Co.,  L.  U.  10  Ch.  6ft6 ;    IlVmWwfcn,  ttr., 

t2 
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increased,  it  is  impossible  to  measure  definitely  the  extent  of  the 
user   at   the  period   of  its  commencement,  no  easement  can  be 
acquired,  (e) 
Extent  o£  A  person  having  a  right  to  an  easement  may,  as  a  general  rule, 

roads™  to.  ^^^  it  in  such  manner  as  is  necessary  for  its  commodious  enjoy- 
ment. But  the  immemorial  user  of  a  right  of  way  for  all  purposes 
for  which  a  road  was  wanted  i'l  the  then  condition  of  the  property, 
does  not  establish  a  right  of  way  for  all  purposes  in  an  altered 
condition  of  the  property,  where  that  would  impose  a  greater 
burden  on  the  servient  tenement.  (/)  Where  there  is  no  limit  in 
grant  of  a  right  of  way,  it  may  be  used  for  all  purposes.  The 
grantee  of  a  right  of  road  may  lay  a  flagstone  down  in  front  of  his 
house,  if  necessary  for  his  enjoyment  of  his  right,  and  no  obstruc- 
tion to  the  road  is  thereby  caused,  (g) 
Illustrative  If  premises  are  demised  or  conveyed  "  with  a  right  of  way 
thereto,"  it  may  be  a  question  for  a  jury  what  is  a  reasonable  use 
of  such  right,  (h)  A  grantee  of  a  right  of  way  "  in,  through,  and 
along "  a  particular  way  is  not  justified  in  making  a  transverse 
road  across  the  same,  (t)  A  public  road  differs  from  a  private 
road  in  this  :  "  You  may  make  an  opening  in  your  fence  and  go 
into  it  at  any  part  of  the  length  of  the  public  road  or  at  the  end ; 
but  in  a  private  road  you  must  go  in  at  the  usual  and  accustomed 
part."  (A)  And  this  is  so,  as  to  a  public  road,  whether  the  person 
claiming  the  right  is  the  presumptive  owner  of  the  soil  of  the 
highway  or  not.  (?) 

How  far  ways      Upon  tliis  principle,  where  a  road  to  a  farm  has  been  imme- 
can  be  used  ...  i  ^        i      /.  t  •      t         i  ,  . 

for  building    niorially  used,  not  only  tor  ordinary  agricultural  purposes,  but,  m 

purposes,  etc.  certain  instances,  for  carrying  building  materials  to  enlarge  the 

farmhouse  and  rebuild  a  cottage  on  the  farm,  and  for  carting  away 

sand  dug  out  of  the  farm,  such  user  does  not  establish  a  right  of 

way  for  carting  materials  for  building  a  number  of  new  houses 

on  the  land.  (77t) 

(e)  Goldsmid  v.  Tonbridye  Wells,  etc.,  Commissioners,  L.  R.  1  Ch.  349. 

(/)   Wimbledon,  etc.,  Conservators  v.  Dixon,  1  C.  D.  262. 

((/)  Gerrard  v.  Cook-e,  2  B.  &  P.  N.  R.  115. 

(h)  Hawkins  v.  Carbines,  27  L.  J.  Ex.  4-1 ;  Skull  v.  Glennister,  16  C.  B.  N.  S. 
81 ;    Williams  v.  James,  L.  R.  2  C.  P.  577 ;  Harris  v.  Flower,  supra. 

(i)  Senhouse  v.  Christian,  1  T.  R.  5G0. 

(k)  Woodyer  v.  Hadden,  per  Cliambre,  J.,  5  Taunt,  at  p.  132 ;  Berridge  v. 
Ward,  2  F.  X-  F.  208  ;  Marshall  v.  Ulleswater  Steam  Co.,  L.  R.  7  Q.  B.  166. 

(?)  Eamuz  \.  Southend  L.  i?d.,67L.T.  1611;  Lyon  v.  Fishmongers'  Company, 
I  A.  C.  662. 

(to)  Wimbledon,  etc.,  Conservators  v.  Dixon,  1  C.  D.  362.  See  also  United 
Land  Co.  v.  G.  E.  Ry.  Co.,  L.  R.  17  Eq.  158;  L.  R.  10  Ch.  Ap.  586.  See 
Corporation  of  London  v.  Biggs,  13  Ch.  D.  708  ;  Newcomen  v.  Ctilson,  5  Ch.  D, 
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The   dominant   owner  can  only  uso   a  riglit  of  way  which  is  night  c*n 
appurtenant  to  liis  tonemcut  for  llie  purpase  of  jKissing  to  and  fri>ni  J""/ K<!inKl!o* 
tliat  tenement,  (n)     Ho  cannot,  therefore,  make  a  mere  colountMc  tbo  dummfiot 
iwo  of  the  domiuunt  tenement;  for  instance,  lio  cannot,  in  onlc-r '*'"°°"'"'' 
to  get   the   benefit  of  the   right   of  way  for  carrying   huihling 
materials  to  ground  adjoining  tlio  dominant  tenement,  on  which 
he  is  building  a  number  of  cottage.^,  can-y  them  fii-st  to  the  land  to 
which  the  right  of  way  was  appurtenant,  and,  having  deposited 
them  there,  subsequently  move  them  to  thu  laud  on  which  ho  is 
building,  (o) 

The  right  of  the  owner  of  the  dominant  tenement  must  not  lie  No  unnoco». 
exercised  in  a  numner  which  will  pnxlucc  unnecessary  inconveni-  t^'^wmont' 
ence,  or  injur)',  to  the  owner  of  the  servient  tenement ;  (p)  and  tonomcnt. 
Buch  right  cannot  bo  extended  so  as  to  increase  the  burden  or 
rustriction  placed  by  it  on  the  servient  tenement,  (q) 

When  it  is  iuteniie<l  to  erect  additional  buildings  bcyfind  those  Caronccei)- 
standing  at  the  time  of  the  demise,  euro  should  Ijo  taken  to  see  ad^itionaT 
that  the  rights  granted  aro  sufliciently  extensive.     Where  land  buildingB 
and  builiugs  were  demisc<l  together  with  the  free  pa-ssago  of  water  oroctod. 
and  soil  to  a  ccs.si)ool,  the  easement  was  restricted  to  a  roosonablo 
use  for  the  puqK)scs  of  the  premises,  in  the  condition  in  which 
they  were  at  the  time  of  the  demise,  and  was  not  extended  to 
buildings  subsequently  erected,  (r) 

SECT.  V.-UEMKl)IES  FOR  DISTURBANCE  OK  E.KCE.SSIVE  USER. 

If  there  is  a  disturbance  in  the  enjoyment  of  an  casement,  the  Dlsturbonco. 
owner  of  the  dominant  tenement  may  cither  proceed  at  law,  or, 

133.  .K»  to  tho  right  to  lay  gas  pipes,  soe  Seiby  v.  CrytUtl  Palace  DUlrict  Oa$ 
C'u..  30  Buav.  GOO.  Soc  tho  cascii  thcro  cit43d  as  to  tho  dodicatiou  of  roads  to  tho 
j..,i  ,.  „.,  X  nl*)  a  covenant  for  tJio  iwo  of  an  occu(>.ition  road.  Sco  IKcxxi  v. 
Ity.  Co.,  If,  C.  n.  N.  S.  222. 

v.,    ,;  ..n.yj  V.  Smith,  10  C.  H.  ItU. 

(o)  Skutt  V.  Olennislrr,  IG  C.  H.  N.  S.  ftl  ;  Williami  y.  Jamtt,  L.  R.  2  C.  P. 
677.     8co  UnrriM  v.  Floxrer  <t  .Son,  nupra. 

(p)  Oerrard  v.  Cooke,  2  B.  *  I'.  N.  R.  1  l.'j. 

(7)  .Seo  GrtriiJade  v.  Ilalliiiay,  0  Kins.  .179 ;  Chadwick  T.  MarrUn,  I,.  U.  2 
Ex.  285.  Seo  Midyley  v.  IlichanUnn,  14  M.  fc  W.  i/jb;  HtdUy  v.  t'mwick,  .3 
II.  fc  C.  ."MS.  Seo  Gale  on  f>uemenU  (7th  cl.  \Wl),  p.  -171.  An  to  tho  (hity 
■od  liability  ori>wncm  of  adjoining  prumiitc't  with  ro)it>ect  Ut  drainage  from  tlio 
reipcctiro  prcmucfl,  noo  Ilumpfirry  v.  Cuiuitu,  2  ('.  1'.  I>.  23'J. 

(r)  tt'ood  V.  .Sriun</<T«,  L.  It.  10  Ch.  &M2.  Soo  H'illianu  v.  Jamn,  L.  R.  2 
C.  1'.  677.  582  ;  finlinton  v.  P</rter,  K  R.  10  Q.  H.  188;  Votlint  r.  Shtdf,  23 
W.  R.  199  ;  I'niloi  Ixttut  Co.  v.  (?.  E.  By.  Co.,  L.  R.  17  Y/\.  158,  1G2;  I*  R. 
10  Ch.  5«G;  an<l  al^o  Ilrnning  v.  Burnrt,  H  Exch.  187 ;  The  .South  AtHropolitan 
Co.  T.  fUlm,  16  C.  l\.  57  :  AVw  WimUor  r.  Slonll,  27  Ch.  I).  CCS  ;  Mttrop-lilan 
ltd.  V.  L.  i  A'.-  ir.  Ily.  Co.,  17  Ch.  U.  24C. 
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Excessive 
user. 


after  notice  and  request  to  remove  the  obstruction,  and  without 
doing  more  damage  than  is  necessary  for  that  purpose,  pull  it 
down,  although  inliabited.  (s) 

If,  on  the  other  hand,  the  owner  of  an  easement  exceeds  his 
rightful  enjoyment,  or  does  anything  which  woidd,  after  long 
user,  produce  an  increased  right,  the  servient  owner  may  in  all 
cases  obstruct  or  prevent  the  excessive  enjoyment,  or  the  user  of 
the  thing,  which  would  enable  the  dominant  owner  after  a  time  to 
claim  an  increased  right,  (t) 
Damages  and  Under  the  Judicature  Acts,  proceedings  may  now  be  taken,  in 
iQjunc  10  ,  ^^  action  in  any  division  of  the  High  Court  of  Justice,  for  a  dis- 
turbance of  an  easement,  for  damages  either  in  addition  to,  or  in 
substitution  for,  an  injunction,  (u)  A  mandatory  injunction  may 
also  be  gi-anted,  that  is,  an  order  directing  the  removal  of  a 
building,  so  far  as  it  improperly  obstructs  a  right  of  way.  (y) 

A  lessee  claiming  a  right  of  way,  as  to  which  there  is  a  dis- 
pute, may  take  proceedings  for  rehef  against  the  other  party  laying 
claim  to  such  right  of  way,  and  also  against  the  lessor ;  asking  in 
the  alternative,  if  the  right  be  established  in  favour  of  the  other 
party,  an  indemnity  and  damages  against  the  lessor  under  his 
covenant  for  quiet  enjoyment,  (w) 

Wliere  the  oljstruction  of  a  way  is  of  a  permanent  character,  or 
calculated  to  call  the  right  of  a  reversioner  in  question,  he,  as  well 
as  the  occupier,  will  have  a  right  of  action,  (x)  As  a  rule,  how- 
ever, the  act  is  one  wliich  causes  injury  to  the  occupier  alone,  (y) 


Action  by 
lessee. 


Bight  of 
reversioner 
for  obstruc- 
tion of  way, 


SECT.  VI.— EEPAIEING   ROADS  AND  DRAINS. 

(1)  Generally. 

The  liability  for  the  repair  of  roads  and  drains  in  the  case  of 

In  the 


Where  there 

ment.*^"^^'      highways  will  be  dealt  with  later  on  in  this  chapter,  {z) 


(s)  Davis  V.  Williams,  16  Q.  B.  64G  ;  Wigford  v.  OUl,  Cro.  Eliz.  269  ;  Perry 
V.  Fitzhowe,  8  Q.  B.  757 ;  Lane  v.  Oapsey,  [1891]  3  Ch.  411,  where  the  persons 
claiming  the  right  had  failed  to  obtain  a  mandatory  injunction. 

(0  Grecnslade  v.  Halliday,  6  Bing.  379 ;  Qoddard  on  Easements  (3rd  ed.),  p. 
372.     As  to  cases  on  the  same  principle  applied  to  rights  to  light,  see  p.  293. 

(%i)  See  ante,  p.  197,  et  seq.,  as  to  specific  performance,  or  an  injunction,  and 
damages.  See  ante,  p.  244,  et  seq.,i\i  to  when  relief  will  be  given  by  injunction, 
etc.     See  Ooodhart  v.  Hyett,  25  Ch.  D.  182,  and  infra,  p.  279. 

(y)  See  Chap.  XX.,  Sect.  II.,  as  to  mandatory  injunctions,  and  cases  there 
cited.     See  Erehl  v.  Burrell,  11  Ch.  D.  146. 

(w)  Child  V.  Stenning,  7  Ch.  D.  413;  11  Ch.  D.  82. 

(x)  Bell  V.  Midland  By.  Co.,  10  C.  B.  N.  S.  287 ;  Kidgill  v.  Moor,  9  C.  B. 
SG4. 

{y)  Mott  V.  SJioolbred,  L.  R.  20  Eq.  22. 

(z)  See  p.  280,  et  scg.,  sub-tit.  "  Dedication  of  Highways." 
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caso  of  cascmfiius  i1il>  law  is  dear  that  llio  dominant  owner  may  night  o( 
enter  llio  servient  tenement,  and  do  the  nccess<iry  re|>aira,  and  that  ow™ir  u!' 
the  servient  owner  is  under  no  obligation  to  do  them,  (o)    And  entor. 
where  an  easement  exists,  giving  the  owner  of  a  hmistt  a  riglit  to 
bring  water  to  his  house  thmugli  jiipes  under  adjoining  hind,  tho 
owner  has  tho  riglit  to  enter  tho  adjoining  land  to  repair  the  \n\>cs, 
ami  can  restrain  tho  defendant  from  committing  any  act  wllieli 
would  occasion  grvater  iliiricully  or  expense  in  the  exercise  of  such 
rights,  or  which,  if  acquiescetl  in,  might  in  tho  future  materially 
affect  those  rights,  (b) 

(2)  CovEXASTs  IN  Leases  as  to  Repair  of  Roads,  Drains,  etc, 

A  projxrly  frametl  building  lease  will  contain  a  covenant  by  the  Covenant 
lessee,  either  to  maintain,  during  the  term,  in  g(X)d  condition  and  j"  ''"''^'"8 
repair,  the  roadways,  sewers,  and  drains  when  made,  or  to  pay  a  repair  ronda 
reasonable  pnjjwrtion  of  the  expense  of  repairing  and  cleansing  °{J,        "^' 
them,  and  also  such  other  casements  as  are  to  be  used  in  common 
by  the  occupiers  of  the  demised  premises,  and  the  occupiers  of  any 
other  buildings  to  l>e  erectcil  on  any  jwirt  of  tho  estate  of  the  lessor ; 
and  it  is  usually  stipulated  that  the  proportion  should  be  ascertained 
by  tlio  architect  or  sun'oyor  for  tlie  time  being  of  tho  lessor,  (c) 
It  ifl,  when  necessary,  providetl  that  if  tho  road,  a  moiety  of  which  —until 
i.s,  as  before  state<l,  usually  demised  with  the  building  land,  and  ^''publio'' 
the  sewer  and  drains  under  the  same,  shall  bo  adopted  wholly,  or  roads,  etc. 
partblly,  by  the  |)arish  or  public  as  a  public  roati,  sewer,  and  drain, 
tho  obligation  under  the  covenant  to  repair  shall  ceaso  to  tho 
extent  to  which  tho  road,  sewer,  and  drain  may  be  adopted  by  tho 
parish  or  public. 

\Vlieu  lanil  is  sold  in  building  plots,  and  tho  niads  have  not  l)ccn  Dood  with 
made,  or,  if  ma<le,  are  not  rofKiirablo  as  public  roads,  a  dectl  is,  in  '"f't^ '°' 
some  cases,  mailo  between  the  vendor  and  trustees  on  tho  part  of  ofroadnon 
tho  .several  purchasers,  by  which  a  certain  part  of  the  land  is  wVioto*"'^' 
conveyed  to  tho  trustees,  with  tho  various  necessary  jiowers  as  to 
tho  formation  and  maintenance  of  roads  for  tho  use  and  benefit  of 

(a)  Pom/rrl  v.  Ilieroft,  1  \Vm«.  Saund.  at  p.  5C5,  and  «co  p.  2f)9 ;  Jfnmillon 
T.  Si.  Otfrrgt't  Vatry.  L  It.  9  Q.  ».  42 ;  dermnl  v.  Cooke,  2  B.  &  V.  N.  C. 
109;  C'ui'-tiecJIc  r.  OirJJtn'  Company,  1  Q.  H.  U.  234;  Ntwcomm  v.  CouJion,  6 
Ch.  P.  13.3. 

(A)  fionlKnrt  v.  Ilyrtt,  2h  Cli.  D.  1S2.  nn<l  BCfl  Uio  raaca  there  cited  ;  Mayor 
of  Itirkmht^ul  V.  L.  .1-  .v..  »'.  Jly.  Co.,  1.0  Q.  U.  I).  572. 

(e)  Sec  K.  XXVII.,  p.  420.  .\»  to  a  covenant  by  lator  to  repair  dminn,  etc., 
not  extcndinf;  to  strurtiirtil  altcratioMH,  and  an  tu  notice  neccwuiry  of  dcfcctfi,  gco 
tluggall  v.  McKtan,  1  Cab.  A:  Kl.  .T.tl  ;  Srott  v.  liroicn,  f/J  .1.  I'.  K>.  For  n 
cUose  in  a  lease  under  a  power,  dee  K.  XXIX.,  p.  440. 
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Agreement 
between 
owners  of 
several 
bouses. 


the  purchasers  and  the  owners  for  the  time  being  of  parts  of  the 
estate,  (d)  Where  there  are  only  a  few  houses,  as  in  the  case  of 
houses  forming  a  small  terrace,  the  deed,  providing  for  the  making 
and  maintaining  of  certain  land  as  a  private  carriage  road  and 
footway,  is  usually  entered  into  between  the  respective  owners  of 
the  houses  themselves,  (e) 


What 

amounts  to 
a  dedication. 


Results  of 
dedication. 


Uninter- 
rupted user. 


SECT.  VII.— DEDICATION  OF  HIGHWAY. 

A  highway,  other  than  a  statutable  highway,  must  be  dedicated 
to  the  public  by  the  owner  of  the  soil ;  that  is,  he  must  have  done 
some  act,  or  conducted  himself  in  some  manner,  showing  an 
intention  to  give  the  public  an  irrevocable  licence  to  travel  along 
it  at  their  free  will  and  pleasure.  (/) 

Dedication  does  not  involve  the  dedicating  landowner  in  any 
liability  to  the  public  to  keep  the  road  dedicated  in  repair.  At 
common  law,  before  the  Highway  Act,  1835,  dedication  followed 
by  acceptance  by  the  public,  as,  for  instance,  by  user,  imposed 
upon  the  parish  liability  to  keep  the  road  in  repair,  (g)  But  as  to 
roads  dedicated  since  1835,  in  order  to  impose  the  obligation  of 
repair  upon  the  public  autliorities,  the  road  must  have  been  taken 
over  with  the  formalities  prescribed  by  that  Act.  (h)  When  no 
express  dedication  can  be  shown,  uninterrupted  user  of  a  way  by 
the  public  for  a  sufficient  length  of  time,  is,  in  the  absence  of 
explanatory  evidence,  conclusive  proof  of  an  accepted  and  valid 
grant  of  highway,  (i) 

So  where  certain  patlis  had  been  used  by  the  public  from  the 
earliest  memory  of  a  witness  aged  87  down  to  1894,  with  the 
knowledge  and  consent  of  the  owner,  it  was  held  that  the  evidence 
of  dedication  was  irresistible ;  (j)  but  where  a  path  was  used  for 

(d)  For  a  precedent  of  such  a  deed,  see  Davidson,  vol.  ii.  pt.  1  (4th  ed.), 
530. 

(e)  For  a  precedent  of  an  agreement  of  this  description,  see  Davidson,  vol.  ii. 
pt.  1  (4th  ed.),  137. 

(/)  See  Steer's  Parish  Law  (5th  ed.  1899),  290;  Poole  v.  Huskinson,  11 
M.  &  W.  827 ;  Surrey  Canal  Co.  v.  Hall,  1  M.  &  G.  392.  See  Selby  v.  Crystal 
Palace  District  Gas  Co.,  30  Beav.  606 ;  Reg.  v.  Lordsmere,  19  L.  J.  M.  C.  219 ; 
Healey  v.  Mayor  of  Batley,  L.  B.  19  Eq.  375. 

{g)  P.  V.  Leake,  5  B.  &  Ad.  469. 

(A)  Post,  p.  282. 

(i)  See  per  Lord  Kenyon,  Rugby  v.  Merryweather,  11  East,  375  n. ;  Reg.  v. 
Petrie,  4  E.  &  B.  737  ;  Reg.  v.  East  Mark,  11  Q.  B.  877  ;  Illing worth  v.  Mont- 
gomery, 2  L.  T.  N.  S.  726.  As  to  the  construction  of  sewers  and  acquiescence 
of  owners  of  land,  see  Birkenhead  {Mayor,  etc.)  v.  London  &  N.-  W.  Ry.  Co.,  49 
J.  P.  135. 

{j)  Leckhampton  v.  Ballinger  and  the  Cheltenham  Ii.  D.  C,  68  J.  P.  464. 
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forty  years  by  persons  when  working'  at  certain  quarries,  but  not 

at  other   times,  it  was  held  that   no   public   right   of  way  was 

estoblishwl.  (k) 

If  a  iiersuu  has  a  privato  riL'ht  of  way,  his  right  is  not  necessarily,  Priv»lo  right 
..  .         .,,.^,,,.-  •...        '     not  nooos- 

and  in  even,'  case,  extinguisheil  jf  the  public  gains  a  riglit  to  use  ^rily  onin- 

tho  same  nwul,  aiul  the  owner  of  the   iirivute  right  inav,  at  nnv  gul'hpd  by 

'  "    ,  •   public  ngbt. 

time,  ass(.'rt  ami  rwly  ufwn  that  right  to  justify  his  user  of  the  way 

without  resorting  to  the  public  rigiit.  (/) 

A  cul-<ic-sac  may  be  a  liighway.  Tliis  is  so  in  a  street  in  a  town  Cul-dc-tae. 
into  which  houses  ojien,  and  which  is  repaire<l,  sewered,  and  lighted 
by  the  public  authority  at  the  expense  of  the  public,  but  it  seems 
that  is  not  the  case  in  the  country  wliere  public  money  has  not 
been  expended  on  the  site  in  question.  (»»)  The  question  apiH.'ars 
to  bo  one  of  fact.  («) 

A  ile«lieation  will  Iw  presumed  if  a  person  form  a  street  on  his  D«dlc»lion 
own  land,  and  fail  to  erect  any  bar  or  other  imi>c«li!nent,  and  it  is  {','^0"^, 
used  as  a  highway  by  the  public,  (o)     But  where  a  jx-rson  in  1865  orootod  to 
laid  out  a  prop<)se<l  road  across  part  of  some  land,  and  built  houses  °'"' 
on  one  side  of  the  roa^l,  but  in  1870  abandoned  the  intention  of 
making  the  road,  and  in  1874  demiseil  the  remainder  of  the  land, 
including  the  site  of  the  abandoned  road,  it  was  held  that  the 
laying  out  of  the  proposed  road  was  no  dedication  of  a  public  right 
of  way.  (  p) 

The  dedication  must,  in  general,  be  by  the  owner  of  the  fee ;  and  Who  must 
a  tenant  for  life,  (5)  a  leaseholder,  however  long  his  term,  or  a  ^nd  for  whot 
person  liaving  only  a  limited  estate,  cannot  devote  any  portion  of  purpose. 
the  land  to  a  highway,  so  as  to  bind  the  reversioner,  (r) 

A  dedication  may  bo  for  a  restricted  purjwsf,  as  for  a  footway.  Restricted 
horseway,  or  driftway;    but   there   cannot   be  a  dedication  to  a       "^  °°' 
limited  part  of  the  publk,  as  a  particular  parish.     Such  a  partial 
dedication  is  simply  void,  and  operates  as  no  dedication  at  all.  («) 

(*)  n>- 

(0  AUm  V.  Ormond,  8  VmI,  3;  llnj.  v.  Chorlry,  12  Q.  K  515;  Duncnn  v. 
LoMch,  6  g.  H.  915.     See  ChicJuMter  v.  UthnJ.jr,  Willcs,  71. 

(m)  Yuung  v.  Culhbrrtmn,  1  Maoj.  456;  UourU  v.  DavU,  44  Ch.  D.  110; 
Att.'Om.  V.  Richmond  Curfrnlum,  ('.8  .1.  P.  7.3. 

(■)  All.-Oen.  V.  Uichmond  Cvrpurution,  $upra;  and  SCO  Whitehoiue  v.  Ilwjh 
(1906).  2  Ch.  283. 

(o)  LofU  V.  SfuTAtrd.  2  Str.  1004  ;  Ilex  v.  Lloyi,  1  Camp.  260.  Sco  Wuodycr 
▼  .  Iliplden.  5  Taunt  125,  ox  to  a  l>ar.  itr.,  Iicin(;  kept  acrosi  the  road. 

(p)  Halt  V.  IlootU  tJurprmitum,  29  W.  U.  802. 

(./)  Ayr*  V.  Neui  Furttt  Hi<ihway  lid.,  hH  J.  1*.  517. 

(r)    Wixjd  T.  Vtal,  5  U.  tc  .\M.  4.M  ;  lUx  v.  lUirr,  4  Camp.  16. 

(•)  Sierrt  I'arUh  Law  (4lh  cl.),  212  ;  I'nitt  un  Jliyhiaiiji  (15th  ed.),  p.  15 ; 
i'oUe  V.  llmkinH,!,,  1 1  M.  &  W.  827. 
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owners  must 
defray 
expenses. 


Owner's 
rights  run 
with  land. 


Adoption  by 
the  parish. 


The  grantor,  however,  may  make  his  grant  subject  to  any  reservation, 
or  condition,  not  absohitely  inconsistent  with  the  right  of  way. 
Thus  he  may  reserve  such  rights  as  to  maintain  gates  or  stiles 
across  it,  (t)  cellar  flaps,  coalshoots,  or  steps  in  it.  (u) 

If  a  street  has  once  been  decided  to  be  repairable  by  the  inhabi- 
tants at  large,  and  that  decision  has  been  acquiesced  in,  it  is 
conclusive,  and  the  adjoining  <"  wners  cannot  afterwards  be  called 
upon  to  pay  for  the  repairs,  (w) 

And  it  has  been  decided  in  a  case  (x)  which  arose  under  the 
Private  Street  Works  Act,  1892,  (y)  that  a  determination  by  the 
Court  under  that  Act  that  a  street  is  a  highway,  repairable  by 
the  inhabitants  at  large,  is  a  judgment  mi  rem,  and  conclusive  as 
to  the  status  of  the  street. 

As  the  expense  of  repairing  a  highway,  repairable  by  the 
inhabitants  at  large,  cannot  be  charged  to  individuals,  so,  on  the 
other  hand,  in  the  case  of  a  highway  not  repau-able  by  the  inhabi- 
tants at  large,  the  local  authorities  have  no  power  to  defray  the 
cost  of  surveying,  levelling,  paving,  etc.,  out  of  the  general  rates, 
but  must  call  upon  the  owners  of  the  adjoining  premises  to  do 
such  works  as  are  required,  (z) 

The  rights  and  liabilities  of  the  grantor,  as  to  the  road  dedicated, 
run  with  the  land,  and  (in  the  absence  of  proof  to  the  contrary) 
are  presumed  to  vest  in  the  owners  of  the  fee  of  the  adjoining  land 
on  either  side,  each  of  whom  is  owner  of  the  soil  of  the  highway, 
usqiie  ad  medium  filuni  vice.  Qua  the  public,  however,  these  rights 
and  liabilities  are  vested  in  and  attached  to  the  occupiers  of  such 
adjoining  lands,  (a) 

SECT.  VIII.— ADOPTION  OF  HIGHWAY  BY  PARISH. 

By  the  Highway  Act,  1835,  (b)  s.  23,  where  any  landowner 
proposes  to  dedicate  a  highway  to  tlie  use  of  the  public,  and  is 
desirous   that   the   same    should   be   a  repairable    highway,   the 


{t)  See  James  v.  Hayward,  Cro.  Car.  181. 

(m)  Fisher  v.  Prowse,  2  B.  &  S.  770;  Fratt  on  Highways  (15th  ed.),  p.  17. 
As  to  caual  towpath,  see  Grand  Junction  Canal  Co.  v.  Petty,  21  Q.  B.  D. 
273. 

(?{))  See  Reg.  v.  Hutchim,  6  Q.  B.  D.  300  ;  Reg.  v.  Inhabitants  of  Bradjkid, 
L.  R.  9  Q.  B.  552 ;  R.  v.  Lordsmere,  19  L.  J.  M.  C.  219. 

(a-)   Wakefield  v.  Cooke  (1904),  A.  C.  ?,\. 

(y)  55  &  56  Vict.  c.  57. 

(2)  Dryden  v.  Overseers  of  Putney,  1  Ex.  D.  223  ;  Att.-Oen.  v.  Wandsworth 
District  Bd.  of  W.,  6  Ch.  D.  539.  See  the  provisions  of  the  Metropolis  Local 
Management  Acts,  and  the  Public  Health  Act,  1875,  infra,  and  post,  Part  III. 

(a)  Spearman's  Highways,  48. 

(i)  5  &  6  Will.  IV.  0.  50. 
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following;  conilition3  are  in  tlie  fust  jplaee  necessary  :  (1)  Ho  must 
givo  three  months'  previous  notice  in  writing  to  tho  liighway 
authority  of  such  intention.  (2)  If  tho  highway  authority  deem 
Bucli  j>ri>p*>se<l  higliway  not  to  1)0  of  sufficient  utility,  tho  (luostion 
is  to  l>o  heanl  and  determined  liefore  a  Court  of  Summary 
Jurisdiction.  (3)  Notice  must  bo  given  to  tho  liighway  authority, 
by  tho  landowner,  to  inspect  such  highway,  and  to  two  justices 
to  view  and  certify  at  his  exjHjn.-.o  that  it  has  l>oen  niatlo  in  a 
subetantinl  manner,  and  of  tho  width  required  by  tho  Act.  (c) 
(4)  After  the  highway  shall  have  l)een  usi-tl  by  tho  public,  and 
kept  in  reiwir  by  the  landowner  for  twelve  months,  it  will  becomo 
a  roiuimble  highway.  (</) 

SECT.  IX.-RIGHT  TO   DISCIIAUUK  WATER  FUOM  HOUSES. 

Every  ono  is  bound,  in  building,  so  to  construct  his  house  as  not  I>"'y  «' 
to  overhang  his  neighbour's  pn>j)erty,  and  to  construct  his  roof  in  CuUding. 
such  a  manner  as  not  to  throw  tho  rainwater  uj^m  the  neigh- 
bouring land.  (?)     l!ut  allowing  rainwater  to  run  across  a  highway 
from   tho  caves  of  a  building  is  not  "  wilfully  obstructing  the 
highway."  (/) 

But  a  right  may  be  acquired,  by  »>ser,  to  comi^el  the  owner  of  R's'^'by. 
tho  a»ljoining  property  to  receive  all  tho  water  dropping  from  the 
roof  of  a  house,  (y)     Such  a  right  appears  to  have  U'cn  rccogni.scd 
by  ancient  decisions.  (A)     But  a  right  to  discharge  water  by  drops 

(r)  Such  ccrtificAto  ia  to  bo  enrolled  at  tlio  quarter  sessions  hoMon  next  after 
the  (;nuiting  Uicrcor. 

(d)  This  »oction  applies  only  to  rooils  which  ha.l  not  liccn  completely 
dedicated  when  tlio  Act  pujtscil :  Jitg.  v.  Wntmnrk,  2  .\l.  Sc  Ittih.  305.  See  h.  36 
u  to  where  tlio  vertn',  etc.,  is  dcsirotiH  Umt  any  drift-way,  cnrriase-way,  or 
occnpation  road  shoulj  l>econie  a  repairable  liighway.  See  noloa  lo  tliis  section 
in  Pratt  on  Ilightmy  flSth  cd.).  p.  1C7,  rt  «•</.  .See  also  Hi^'hway  Act,  1802, 
25  &  26  Vict.  c.  CI ;  Hi^diway  ,\ct,  1864,  27  Sc  28  Vict.  c.  101 ;  ond  41  &  42 
Vict.  c.  77,  a«  to  paruh  highways. 

(*)  Com.  IHjf.    Aciiuti  on  the  case  for  m  nuisance,  A. 

(/)  Cnatdill  X.  Hadrliffe,  5  L.  T.  MA. 

(3)  Lady  Jlruirii'i  Cote,  cited  in  .S'ury  v.  Pigott,  Palmer,  446 ;  Bnttn't  Cote,  9 
Hep.  .VJ  b. ;  F.iy  v.  Prrnticf.  1  C.  ».  «28.  Sec  also  Pyrr  v.  Carter,  1  H.  &  N. 
922  ;  llarrop  v.  Hirtt.  \..  It.  4  Y.x.  43  ;  Wattt  v.  Krl*o„,  L.  It.  6  Ch.  166  ;  Jona 
V.  Pe,kell,  1  M.  &  S.  234;  BatlUhait  y.  Uttd,  18  C.  ».  696;  Ilarity  v.  IFafer», 
L.  It.  H  Ch.  162. 

(A)  In  n.,!l.  Abr.  "  Nusan«,"  O.  r>,  citing  18  E-lw.  3,  22  b.,  it  is  said,  "  If  a 
man  hath  a  sup,  that  ia  to  say,  a  spout,  above  his  house,  by  which  the  water  used 
lo  (ill  from  his  house,  and  another  levies  a  house  paramount  tho  spout,  so  that 
tho  water  cannot  fall  as  it  was  wont,  but  falls  n|>on  tho  walls  of  llio  house, 
by  which  tho  timber  of  llio  house  perishes,  this  is  a  nuisance."  Vin.  Abr. 
"  Norance,"  (J.  5.  Two  similar  classes  of  oascmcntii  are  recognised  by  Uio 
Civil  Law,  I.  L.  1,  ff.  do  scr^•.  pni>I.  is  nrrpilru  projicundi  and  teri'itut 
ttUlitidii  etfiuminit  rteipiendi. 
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Extinction 
of  such  an 
easement. 


Easement  to 
affix  sign. 


upon  the  laud  of  another  does  not  create  a  right  to  collect  the 
water  in  a  spout  or  gutter,  and  to  discharge  it,  in  a  single  stream, 
over  the  laud,  {i) 

A  right  of  this  description  will  not  be  destroyed  by  heightening, 
or  in  any  other  way  altering,  the  house  from  which  the  water 
falls,  so  long  as  the  burden  upon  the  servient  tenement  is  not 
increased.  (Jc)  But  where  two  freehold  tenements  become  com- 
pletely united  iu  the  same  owner,  he  may  modify  the  previous 
relative  position  of  the  different  parts  at  his  pleasure,  and  if  he 
change  the  direction  of  a  spout  which  emptied  the  rainwater  of 
one  house  on  the  adjoining  one,  by  so  doing,  he  destroys  the  ease- 
ment for  ever.  {1} 

It  may  be  here  mentioned  that  one  can  have  an  easement  con- 
sisting of  the  right  to  affix  a  signboard  to  the  servient  tenement,  (m) 


Executing 

expensive 

works. 


SECT.  X.— LICENCES. 

A  mere  permission  to  do  an  act,  which  would  without  permission 
constitute  a  trespass,  is  a  licence.  Licences  are  revocable  at  the 
will  of  the  grantor,  for  no  interest  in  land  is  conferred  on  the 
grantee  by  the  grant  of  a  licence ;  but  it  has  been  said  that  reason- 
able notice  of  revocation  should  be  given,  especially  if  it  is  neces- 
sary for  the  licensee  to  do  something,  as  to  alter  the  direction  of 
pipes  or  bell  wires.  (?(-)  That  which  is  called  a  licence,  however, 
is  often  something  more  than  a  licence ;  it  frequently  comprises, 
or  is  connected  with,  a  grant ;  and  then  the  party  who  has  given 
it  cannot,  in  general,  revoke  it  so  as  to  defeat  his  grant  to  which  it 
was  incident.  A  licence  under  seal  (provided  it  be  a  mere  licence) 
is  as  revocable  as  a  licence  by  parol;  and,  on  the  other  hand,  a 
licence  by  parol,  coupled  with  a  grant,  is  as  iiTCvocable  as  a 
licence  by  deed,  provided  only  that  the  grant  is  of  a  nature  capable 
of  beiug  made  by  parol,  but  not  otherwise,  (o) 

If  the  licensee,  acting  upon  the  permission  granted,  has  executed 
work  of  a  permanent  and  expensive  character,  the  licence  is  also 
irrevocable,  (p) 

(0  Reynolds  v.  C/arke,  2  Lord  Raym.  1399. 

(k)  Thomas  v.  Thomas,  2  C.  M.  &  R.  34 ;  Thackeray  v.  Wood,  34  L.  J.  Q.  B. 
226. 

(/)  11  Henry  VII.  f.  25;  Lady  Brown's  Case,  supra. 

Im)  Moody  v.  Sliggles,  12  Ch.  D.  261. 

(«)  Mellor  V.  Watkins,  L.  R.  9  Q.  B.  400. 

(o)  Per  Cur.  in  Wood  v.  Leadhitter,  13  M.  &  W.  at  p.  844.  In  this  case  the 
subject  of  Hcences  received  much  consideration.  See  Newmarsh  v.  Brandling, 
3  Swan.  99. 

(p)   Winter  v.  Brockwell,  8  East,  308;   Wallis  v.  Harrison,  4  M.  &  W.  538; 
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A  liconoe  which  is  not  irrcvucablo  inny  ^  rovokinl  liy  any  act  Acu  ope. 
of  tlio  grantor  putting  it  out  of  his  power  to  continue  tlio  jxt-  "'(xluon 
mission,  an,  for  instance,  locking  a  gato  across  the  way.  (q)  A 
mere  parol  licence  to  enjoy  un  easement  on  the  land  of  another 
does  not  himl  the  grantor  after  he  ha.s  transfern-il  his  interest  and 
posacssiou  in  the  land  to  a  third  person,  and  it  is  not  necessary  to 
give  notice  of  the  transfer  of  the  land  in  onler  to  temiinate  the 
licence,  (r) 

Nevertheless,  the  right  of  a  licensor  to  revoke  a  licence  granted  Liccnsco'u 
by  him  may  co-exLst  with  the  right  of  the  licen.see  to  maintain  an  iircoch  of 
action  against  the  licensor  for  breach  of  contract  committeil  by  contract. 
him  in  revoking  the  licence.  («) 

RndkJaJi  Canal  Co.  r.  Kin,j,  2  Sim.  X.  S.  78 ;  20  L.  J.  Cli.  C75 ;  16  Bcav. 
C30;  2-J  L.  J.  Ch.  i'M;  Duie  of  Dr,-r,nth,re  v.  Elgin,  14  Ik-nv.  53« ;  I.,iir<l  v. 
IIMmfifvl  Uy.  Co.,  Joh.  500;  I/ereri/  v.  Smith,  22  IJcav.  2U'J ;  MulJ  v. 
ir  jf  IVl'bv.  ."ilO;   //aiiitart  V.  Tenon*,  L.  It.  10  Eq.  141. 

I  ,  .  Grafutm,  1  II.  AC  693. 

(r)    iWiliis  V.  Ilarriton,  tupm. 

(•)  KcrrisoH  v.  .s»iiVA,  CO  L.  .1.  Q.  B.  7C2. 
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SECT.  I.— PKKLIMINAKV. 
An  Lusomeut  may  bo  tk-finod  to  be  a  privilege  without  profit, 
which  the  owner  of  ou6  neighlnjuring  tenement  has  over  another, 
existing  in  resj)ect  <>(  their  sevenil  tenements,  by  which  tlie  servient 
owner  is  obligeil  "  lu  suffer  or  not  to  do  "  soiuelliing  on  liia  own 
laiul,  for  tho  ailvontago  of  tho  dominant  owner,  (a)  A  right  to 
light  and  air,  eitlier  liy  prescription  or  otherwise,  is  an  eiuseinent. 
lUit  it  should  Ih;  observe<i  tliat  there  is  a  distinction  between  tho 
acquisition  of  a  right  to  light  by  proscription  and  a  right  to  uir, 
fur  tlio  former  is  regulated  entirely  by  tho  Pri'-scriptiun  Act, 
1832,  (b)  but  the  latter  can  only  become  a  prescriptive  right  by 
virtue  of  the  common  law.  (c) 

SECT.  II.— AllL 

The  cases  on  this  subject  have,  as  a  general  rule,  been  decided  Access  of  air, 
with  reference  solely  to  the  interference  with  the  access  of  light. 
But,  in  a  recent  ca.sc,  damages  were  given,  on  tlw  ground  of 
implie<l  covenant,  in  resjject  of  an  obstruction  of  access  of  air 
to  a  slaughterhou.se  wliich  had  been  used  for  upwards  of  thirty 
years.  ((/)  Uut  a  right,  by  way  of  easement,  to  tho  uniuteiTupted 
access  of  air,  not  coming  by  any  definite  channel,  but  over  tho 
general  unlimited  surface  of  the  alleged  servient  tenement,  cannot 
l»e  acquire<l  under  the  Prescription  Act,  sect.  2,  by  mere  enjoyment 
for  the  8talut<jrj'  jK-'riwl,  («)  and  if  claimed  at  common  law  it  could 
only  be  on  the  ground  of  express  or  implied  covenant  not  to  inter- 
fere with  access  of  air.  (/ ) 

Under  the  doctrine  of  derogation  from  grant,  a  grantor  of  land,  intcrforonco 
to  bo  used  for  a  jiarticular  jmrposo,  is   under  an  obligation  to  ^y  Rrantor 
abstain  from  doing  anything  on  adjoining  property  belonging  to  ol  air, 
him  which  woidd  j)i-event  the  land  granlo<l  from  iMiing  used  for 
the  purpose  for  which  tho  grant  wxs  maile,  <■.</.  obstructing  the 

(a)   Gale  on  KutemrnU,  (7th  C<1.,  1899),  p.  C. 

(fc)  2*3  Wm.  IV.  c.  71,1).  .3. 

(f)  Ab  to  llifl  (lilTorciicc  litwecn  tlio  ri^jlil.i  of  liilit  nnd  air,  sec  2  Holl.  Alir. 
141  "Nusuirm,"  (i.  j.l.  U*. ;  Winch.  .3;  OikUkjII.  189,  2^1  ;  Webb  r.  Bird,  10  C. 
D.  N.  S.  2r,8  ;  1.3  C.  IJ.  N.  8.  841 ;  fUile  v.  AUx,l,  8  .lur.  N.  8.  987;  Currierif 
Co.  T.  Corhttt,  W  Jtir.  N.  8.  719;  Ihnt  v.  A^lrii„n  Marl  Co,  L.  U.  2  Kyj.  2.38, 
And  •»•«•  lirifinl  y.  Uftvrt,  4  C.  I'.  D.  172.  Cf.  Ilnll  v.  Lichfield  JJrewrry  Co., 
49  L.  J.  Ch.  CM. 

(li)  Hall  V.  Lirhfifhl  Dreiccry  Co.,  49  L.  J.  Ch.  CW.  And  sec  Dais  ?. 
Ortgory.  25  (J.  H.  I>.  481,  where  an  iniiinclion  wm  pmiitcd. 

(e)  llarrU  ».  l>t  J'iitmi,  33  Ch.  I).  2.38 ;  AlJin  v.  Latimer,  Clark  A  Co.,  [18941 
2  Ch.  4.37.  Sec  gwncmlly  as  to  right  to  bccc»i  of  air,  Ctwutry  v.  Ackland,  [I896j 
2  Ch.  38V. 

(/)  tb. 
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Ventilation 
of  buildings. 


access  of  air  to  land  demised  for  the  express  purpose  of  carrying 
on  the  business  of  a  timber  merchant,  {g) 

The  right  to  a  free  flow  of  air  to  a  building  being  admitted  as  an 
easement  recognised  by  law,  there  can  be  no  doubt  but  that  the 
converse  right,  that  is  to  say,  that  the  air  in  a  building  should  be 
allowed  to  escape  through  or  over  an  adjoining  property  for  the 
purpose  of  ventilation,  must  also  be  recognised  as  an  easement,  {h) 


Meaning  of 
"  building." 


SECT.  III.— NATURE  OF  THE  RIGHT  TO  LIGHT. 
(1)  Must  be  Appurtenant  to  Building. 

No  easement  of  light  can  be  claimed  except  as  appurtenant  to 
buildings,  \vhether  in  town  or  country,  {i) 

A  right  to  light  cannot  be  claimed  by  twenty  years'  user  in 
respect  of  a  sawpit.  {k)  And  a  permanent  structure,  used  for 
storing  and  seasoning  timber,  was  held  not  to  be  a  building  within 
the  Prescription  Act.  {I)  A  greenhouse,  however,  is  a  building 
within  that  Act.  {m) 


Skylights. 


Arch  under 
railway. 


(2)  There  must  be  an  Aperture. 

To  found  a  claim  to  light,  there  must  be  an  aperture  in  a 
biiilding,  opened  there  on  purpose  to  admit  light ;  («)  and  except 
as  to  the  incidence  of  light,  there  is  no  difference,  in  principle  or  in 
fact,  between  skylights  and  windows  of  any  other  character,  (o) 

It  has  been  held  that  a  person  was  entitled  to  the  light  which 
came  through  an  arch  under  a  railway,  (ji) 


Right  of 
owners  as  to 
opening  new 
windows. 


(.3)  Obstructing  Light  to  prevent  Eight. 

If  a  householder  opens  new  windows,  overlooking  the  adjoining 
landowner's  ground,  the  latter  can  obtain  no  relief,  for  it  is  the 

((/)  Aldin  V.  Latimer,  Clark  &  Co.,  [1894]  2  Ch.  437,  supiu.  See  also  Belts 
V.  FicJcfords,  22  T.  L.  R.  315,  p.  254,  post. 

(h)  Goddard  (6tli  ed.),  p.  48 ;  Bass  v.  Gregory,  25  Q.  B.  D.  481. 

(0  Tates  V.  Jack,  L.  li.  1  Ch.  295;  Bent  v.  Auction  Mart  Co.,  L.R.Eq.238; 
Martin  v.  Hcadon,  L.  R.  2  Eq.  425;  Eelk  v.  Pearson,  L.  R.  G  Ch.  809. 

[k)  Boherts  v.  Macord,  Moo.  &  Rob.  230 ;  Potts  v.  Smiih,  L.  R.  0  Eq.  311. 

(?)  Harris  v.  Be  Pinna,  33  Ch.  D.  238. 

(m)   Clifford  v.  HM  (1899),  1  Ch.  698. 

(n)  Garritt  v.  Sharp,  3  A.  &  E.  325 ;  Harris  v.  Be  Pinna,  33  Ch.  D.  238. 
And  see  Scott  v.  Pape,  31  Ch.  D.  554,  and  other  cases  cited,  post,  p.  294,  as  to 
alteration  of  the  building. 

(o)  Harris  v.  Einloch,  W.  N.  1895,  p.  60.  See  also  as  to  skylights,  Parker  v. 
Stanley  &  Co.,  50  W.  R.  282. 

( pi)  Myers  v.  Catterson,  43  Ch.  D.  470. 
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undoubtctl  right  of  pvory  owner  to  open  any  wimlows  lie  may  Ob«tniciin« 

dosin'.     But  tlie  landowner,  who  is  annoyed  hy  the  opening  of  new  prevent  right. 

windows  overUxtkiiig  his  (jround,  can  raise  an  erection  so  as  to 

obstruct  the  li^;ht  before  it  Jios  been  enjoyed  for  twenty  years 

before  action  bruujjht  to  contest  the  ri^lit ;  (7)  as  every  hmdowuer 

may   buihl   on    his   own  groumi,  although  the  erection  entirely 

deprives  tlie  adjoining  householder  of  the  liglit  and  air.  (r)     This 

is   his   only  remetly  if  he  is   annoyetl  by  the   opening   of  now 

windows  overlooking  his  ground.  (»)     But,  in  raising  an  erection 

in  ortler  to  obstruct  new   window.s,  care  must  Ikj  taken    not  to 

interfere  with  ancient  lights  which  previously  existed,  for,  if  it  U 

not  possible  to  obstruct  the  new  windows  without  at  the  same 

time  interfering  with  the  right  to  light  which  already  exists,  the 

owner  of  the  servient  teii>  tiunt  is  jm'ventod  from  taking  advantage 

of  his  remedy.  (/) 

An  owner  of  a  house  ha-s  no  equity  to  restrain  a  railway  com-  Obstruction 
pany  fnjm  taking  measures  to  prevent  prescriptive  riglits  from  t^j^ny' 
being  acquired  for  windows  looking  upon  their  land,  (u) 


SECT.  IV.-EXTEST  OF  THE  ItlCnT  TO  LIGHT. 
(1)  Generally. 

Tlie  right  to  the  nse  of  light  may  be  acquired,  not  only  for  tlic 
onlinary  puqxwes  of  domestic  life,  but  for  the  convenience  of  trade 
or  manufacture.  The  extent  of  the  right,  acquired  by  the  user, 
will  !«  proportione<l  to  the  actual  amount  of  reasonable  enjoy- 
ment liad  during  the  requisite  perio<l ;  which,  if  doubtful,  is  a 
question  of  fact  to  lie  determine«l  by  a  jurj*.  (ir) 

Thus,  where  the  owner  of  land  grants  part  of  the  land  with  a  Omntof 
house  uiwn  it,  which  is  to  be  used  for  business  purposes,  the  !*"'''' '°''. 
intention  to  be  imputed  to  tlio  parties,  m  the  absence  of  a  special  mod  for 

9)  R«e  S«ct.  V.  (4)  (■ /"I,  f)o$t,  p.  306.M  to  inlomiption  of  the  risht ;  anrl  2  &  .3 
Win.  IV.  r.  71,  «.  3.     Where  the  right  is  acquired  by  gr»nt,»cc  Sect,  VI.  (4;  (6), 

pott,  p.  .Trt. 

(r)  Tnpling  T.  Jona,  1 1  11.  I.^  C.  290 ;  Truteatt  r.  Menhant  Taylon'  Co.,  1 1 
Ex.  W.'.;  /'rrirm  r.  nHlipt,  11  C.  B.  N.  S.  449:  Tunrr  v.  Spnoner,  1  Dr.  Se 
Sm.  V'.     S. ..  a!-  .  r^  I'rnny  and  thf  S.K.  liy.  Co.,  7  E.  fc  ».  6»>1. 

■-C.  in  Tuntrr  r.  Spoonn-,  .3<)  I.,.  .1.  fh.,  >t  p.  «0.3. 
fupm.     f<"''  Srirton  T.  t'mdrr,  27  Cli.  D.  4.3,  anil  po't, 
p    .  ■  ikrrt^m  V.  '  i'l  T.  L.  It.  743. 

,.  U-.  Ity.  '  I>.  1. 

.u.;  Murtiit  V.   Oo>Jr,   1   C'a:;ip.  .iJJ  ;    l.nn/runrhi  v.    "  -.   I..  IJ.  4  V^\. 

421  ;  not  followed  in  lyaianu  r.  Artittir  Photo.  Co.  i\-  1\\  ;    Younge 

V.  Skaptr,  21  W.  It.  1.35;   Cuurtauld  v.  /^A,  L.  K.  4  Y.\.  \1<,.     N;e  alM  Yatn 
T.  Jack,  L.  R.  1  Ch.  2<»5 ;  Kelk  T.  I'mrton,  L.  11.  6  Ch.  WX». 

E.B.C.  V 
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business 
purposes. 


Distinction 
between 
rights  by 
prescription 
and  grant. 


What 
amount  of 
obstruction 
plaintii}  must 
Kbow. 


Angle  of  45°. 


bargain,  is  that  the  house  is  to  be  granted  with  light  sufficient  for 
all  ordinary  purposes  of  business  in  the  locality ;  and,  in  con- 
sidering the  effect  of  such  a  grant,  the  Court  must  look  back  to  the 
time  when  the  contract  between  the  parties  was  entered  into,  and 
cannot  impute  an  intention  that  the  premises  should  be  used  for  a 
special  purpose,  not  shown  to  be  in  the  mind  of  either  of  the 
parties  at  that  time,  (x)  See  also  as  to  the  extent  of  the  right, 
sub-tit.  "  Extraordinary  or  Particular  User,"  post,  p.  292. 

It  has  been  said  that  the  nature  and  extent  of  a  right  to  light 
are  the  same,  whether  acquired  by  prescription,  or  by  grant, 
express  or  implied.  (//)  It  is  submitted,  however,  that  in  the  case 
of  an  implied  grant,  regard  must  be  had  to  the  circumstances  in 
which  it  is  made.  So  tlie  fact  that  proposed  buildings  were  to  be 
used  for  a  particular  purpose  would,  if  known  to  the  grantor,  fix 
him  with  liability  not  to  derogate  from  the  right  of  the  grantee. 
In  the  case  of  a  deed  of  grant  there  might  be  something  in  the 
deed  to  show  that  a  particular  user  was  in  the  contemplation  of 
the  parties,  (z) 

In  order  to  give  a  right  of  action,  there  must  be  a  substantial 
deprivation  of  light,  sufficient  to  render  the  occupation  of  the 
house  uncomfortable,  or  to  prevent  the  plaintiff  from  carrying  on 
his  accustomed  business  on  the  premises  as  beneficially  as  he  had 
formerly  done ;  (a)  and  there  is  notliing  in  Colls'  Case  which  does 
not  accord  with  this  principle,  (fc) 

There  is  no  conclusion,  either  as  a  matter  of  law,  or  as  a  neces- 
sary inference  of  fact,  that  a  building  will  not  substantially  inter- 
fere with  any  ancient  light  if  it  permits  the  liglit  to  fall  on  the 
window  at  an  angle  of  not  less  than  45°  from  the  vertical.  Any 
such  idea  is  eiToneous.  (c) 


(x)  Corheit  V.  Jo7ias,  [1892]  3  Ch.  137. 

(y)  Kelk  V.  Pearson,  L.  R.  G  Ch.  809,  per  Hellish,  L.J.,  at  p.  813 ;  Allen  t. 
&fWiam,  11  Ch.  D.  790. 

(z)  Myers  v.  Catterson,  L.  R.  43  Ch.  D.  470. 

(fl.)  Back  V.  Stacey,  2  Car.  &  P.  4G5 ;  Parker  v.  Smiih,  5  ib.,  438 ;  Calcraft  v. 
Thompson,  15  W.  R.  387  ;  Clarke  v.  Clark,  L.  R.  1  Cli.  16  ;  Ecclesiastical  Com- 
missioners for  Eriqland  v.  Kino,  14  Ch.  D.  213.  See  Kelk  v.  Pearson,  h.  R.  G 
Cb.  809 ;  City  of  London  Brewery  Co.  v.  Tennnnf,  L.  R.  9  Ch.  212  ;  Theed  v. 
Dehenham,  2  Ch.  D.  165;  Wilson  v.  Queen's  Club,  [1891]  3  Ch.  522,  and  cases 
in  next  note.  For  a  case  of  obstruction  by  a  wall  at  right  angles  to  the  building, 
see  S/<iel  v.  Godfrey,  W.  N.  1893,  p.  115. 

(b)  Per  Farwell,  J.,  in  Biggins  v.  Betts  (1905),  2  Ch.  210,  at  p.  216,  and  at 
p.  291,  infra. 

(c)  Parker  v.  First  Avenue  Hotel  Co.,  24  Ch.  D.  282;  Ecclesiastical  Com- 
•missioners  for  England  v.  Kino,  14  Ch.  D.  213 ;  Hackett  v.  Baiss,  L.  R.  20  Eq. 
494;  Myers  v.  Catterson,  supra  ;  Colls  v.  Home  ik  Colonial  Stores  (1904),  A.  C. 
179,  at  p.  210,  and  at  p.  291,  infra. 
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(2)   KXTENT  OP  THE   RiGIIT   ACQl'IkED  BY   PRjacRIPTION.  (<f) 

The  question  as  to  what  rij,'ht  to  liyht  is  ac(juin'<l  liy  j>rc'scrip- 

tion  is  of  the  utmost  iiuportaiice  to  the  owners  of  buiUling  proiierty. 

Is  the  right  which  is  acquired  by  statutor)'  jirescription  a  rij^ht  to 

a  continuance  of  substantially  the  whole  quantity  of  light  which 

has  come  to  the  windows  during  the  {wriod  of  twenty  years,  or  i.s 

it  limited  to  a  sufhcient  quantity  of  light  for  all  onlinary  purposes 

of  iDhabitancy  or  business  ?     Although  tlie  Prescription  Act  (<■) 

was  passed  in  1832,  it  appears  that  this   question  was  virtually 

undi-cided  until  1904.  (/) 

Tlie  case  of  Colls  v.  Jfomr  and  Colonial  Storai  (n)  is  the  lead-  F«ct»  In 
.1      •»  .1  .•  11-  •  t      .1    i  ColW  Case, 

ing  authority  u)M^n  the  question  under  discussion.     In  that  cose 

the  defendants  proposed  to  erect  a  building  in  the  City  of 
London  on  the  op]K«site  side  of  the  street  to  that  on  which  the 
plaintifTs'  premises  wero  situated.  The  new  building  would  de- 
prive the  ])laintitTs  of  a  substantial  amount  of  light,  causing 
them  real  damage,  though  light  enough  would  be  left  for  the 
ordinar)'  puqiosi',s  of  occupancy  of  the  premises  as  a  place  of 
business,  and  the  selling  or  letting  value  of  the  premises  would  not 
be  affected  thereby.  Tlie  Court  of  Appeal  gninted  a  mandatory 
injunction,  but  the  House  of  Lords  dissolved  the  injunction,  saying 
that  to  constitute  an  actionable  obstruction  of  ancient  lights  it  is 
not  enough  tliat  the  light  is  less  than  l)efore.  There  must  \>c  a 
substantial  privation  of  light,  enough  to  render  the  occupation  of 
the  house  uncomfortable  acainling  to  the  onlinarj'  notions  of 
mankind,  and  (in  the  case  of  business  i>remises)  to  prevent  the 
plaintiff  from  carrving  on  his  business  as  l>eneficially  as  before. 

It  is  ini[iortant  to  olxsorve  with  reference  to  the  foregoing  de-  ColU'  Case 
cision,  that  all  the  Ijiw  I-ords  ba.se<l  tlieir  judgments   ufKin  the  f,ndinm"of 
findings  of  fact  that  the  proposed  building  would  not  alTect  llie  'ic'- 
soiling  or  letting  value  of  the  respondents'  premises ;  and  tliere 
was   al.so    a    finding    that   the    diminution   of    light   would   not 
materially  affect  the  n'spondents'  comfort  or  convenience.     This 
was  empha-<is4-d  in  a  later  case.  (A) 

The  principle  laid  down  in  Colh'  Cast  was  soon  to  l>e  aj)plied.  The  tent  U— 
In  Jlujyins  v.  Beits,  (»)  where  an  injunction  was  granted,  FurwcU,  J.,  jj  °^  ullu  t 

(d)  For  the  text  of  8.  4  of  tlio  Prcacnptioo  Act,  mc  p.  30G,  pott. 
(«)  2  &  3  Wm.  IV.  c  71. 

(/)  Sc«  prr  Wrijht.  J.,  in  H'orrfH  r.  Brown  (1900),  2  Q.  B.  722,  At  p.  725, 
""t    A.  I'.  179. 

-.-•nn  lUnlv,  LJ.,  in  Kine  r.  JoUu  (1905),  1  Ch.  480,  ot  p.  £02. 
..      .       ,.'Ch.  211.' 
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pointed  out  that  the  action  for  interference  witli  light  is  similar 
to  the  right  of  action  for  nuisance  at  common  law ;  but  the  test  of 
nuisance  is  not — How  much  light  has  been  taken,  and  is  that 
enough  materially  to  lessen  the  enjoyment  and  use  of  the  house 
that  its  owner  previously  had  ?  but — How  much  is  left,  and  is  that 
enough  for  the  comfortable  use  and  enjoyment  of  the  house 
according  to  the  ordinary  requirements  of  mankind  ?  (h) 


(3)  Extraordinary  or  Particular  User. 

A  question  which  was  left  unanswered  in  Warren  v.  Brown,  (/) 
namely,  whether  a  special  amount  of  light  necessary  for  a  par- 
ticular business  may  be  acquired  by  prescription,  was  practically 
answered  in  the  affirmative  in  a  former  edition  of  this  work,  {m) 
authorities  (»)  being  cited  in  support  of  the  proposition  that  there 
was  no  rule  that  such  special  amount  of  light  must  have  been 
used  for  the  ordinary  prescriptive  length  of  time.  Although  these 
authorities  liave  not  been  expressly  overruled,  it  has  been  decided 
in  a  recent  case  (o)  that  no  such  right  can  be  acquired  by  twenty 
years'  user,  even  though  the  servient  owner  have  knowledge  of 
the  extraordinary  or  particular  user.  In  that  case  one  of  the 
plaintiffs,  an  architect,  claimed  that  he  was  entitled  by  user  for 
over  twenty  years  to  a  special  amount  of  light  for  iise  in  his  draw- 
ing office.  It  was  held  that  a  right  to  a  special  amount  of  light 
necessary  for  a  particular  business  cannot  be  acquired  by  twenty 
years'  enjoyment  to  the  knowledge  of  the  owner  of  the  servient 
tenement.  The  editors  respectfully  agree  with  this  decision.  It  i.s 
consonant,  moreover,  with  the  principle  which  was  recognised  in  a 
recent  case  in  the  Privy  Council,  {p)  namely,  that  a  man  is  not 

[h)  Pee  at  p.  215  of  the  report  in  the  L.  R.  See  also  Ankerson  v.  Connelly 
(1906),  22  T.  L.  R.  743. 

(/)  (1900)  2  Q.  B.  722.  The  judgment  of  Wright,  J.,  in  this  case,  altliongh 
reversed  by  C.  A.,  was  restored  by  the  House  of  Lords  in  Colls'  Case. 

(m)  2nd  ed.,  p.  223. 

(«)  Moore  v.  Hall,  3  Q.  B.  D.  178;  Att.-Gen.  v.  Queen  Anne  Garden  ife 
Mansions  Co.,  60  L.  T.  759;  Lanfranchi  v.  Mackenzie,  L.  R.  4  Eq.  421.  See 
Tapling  v.  Jones,  11  H.  L.  C.  290;  Adamson  v.  Gatty,  W.  N.  1870,  p.  184  ; 
Hertz  V.  Union  Bank  of  London,  2  Gifl'.  686  ;   Corhett  v.  Jonas,  supra. 

(o)  Ambler  and  Fawcett  v.  Gordon  (1905),  1  K.  B.  417.  It  is  somewhat 
singular  that  the  case  o{  Lazarus  v.  Artistic  Photo.  Co.  (1897),  2  Cli.  214,  which 
would  seem  to  be  inconsistent  witli  the  judgment  of  Bray,  J.,  was  not  called 
to  his  attention.  It  is  submitted,  however,  that  having  regard  to  Colls'  Case 
(supra),  I,azarus  v.  Artistic  Photo.  Co.  is  no  longer  law. 

(p)  Eastern,  etc..  Telegraph  Co.  v.  Cape  Toion  Tramways  Co.  (1902),  A.  C. 
381. 
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entitled  to  special  protection  in  the  unnatural  and  e.xtraonlinary 
uso  of  his  land. 

The  owner  of  a  house,  whoso  light  to  any  of  his  rooms  is  ob-  Non-u»«r  at 
stnictcd,  is  not  disentitled  to  relief  merely  because  at  the  time  of  ig"'")^  °° 
sucli  obstniction  he  Impjit-ns  not  to  be  making  any  use  of  the  room 
in  question.  In  considering  whetlier  tlie  obstruction  is  such  as  to 
cause  a  nuisance  to  the  occupier,  the  fact  that  the  room  in  question 
may  bo  retpiire<l  for  use  at  some  future  time  must  bo  had 
tcganl  to.  {q) 

Where  ancient  liglita  are  obstructed,  the  fact  that  the  owner  Piminuiion 
of  the  building  to  wliich  the  ancient  liglits  belong  has  himself  con-  °! '.'•'I'' ''y 

"  no  plttlutiu. 

tributed  to  the  diminution  of  the  light  will  not,  in  itself,  preclude 
him  from  obtaining  an  injunction  against  the  person  causing  tho 
obstruction,  (r) 

It  U  no  answer  to  a  plaintifTs  claim  to  the  caaement,  to  say  No  defonco 
that  he  can  avoid  any  damage  by  certain  slight  alterations  of  his  ^''n^ior'hi'' 
buildings,  for  he  cannot  be  called  ujwn  to  do  this.  (.<)  building. 

A  question  of  great  itni>ortiince,  and  one  which  has  given  rise  EnUrgint; 

to  considerable  diversity  of  opinion  is,  how  far  the  right  to  li"ht  »nc'<'n'.l'8'»''» 

•'  »  '  .  or  opening 

is  affected  where  then-  ha.s  In^en  an  enlargenient  of  aniicnt  lights,  now  windows 

or  an  oj>eniiig  of  new  windows.  (/)  It  is  now  decided,  that  the.^'Jr*^** 
Mrvient  owner  is  not  entitled  to  obstruct  ancient  lights  where  the 
owner  of  such  lights  has  enlarged  his  windows,  or  has  opened  new 
windows,  unle-ss  he  can  block  out  the  new  windows  without  inter- 
fering with  the  ancient  lights  ;(m)  otherwise,  he  cannot  obstruct 
the  light,  although  it  is  impossible  to  block  out  tho  new  light 
without  interfering  with  the  ancient  light,  (if)     In  granting  an 

(y)  Talei  T.  JifX;  i^  XL  I  Ch.  295 ;  Ayntlry  T.  Olover,  L.  R.  10  Cli.  283 ; 
Murrt  r.  II.UI,  .i  Q.  ».  17H  ;  //.»dl<:«  v.  /ijij.,  L.  IC  20  Va\.  VM  ;  Martin  v. 
Htadon,  L.  II.  2  V^y.A-iry;  Dent  t.  Aw:lioH  Marl  Co.,  I..  K.  2  Jij.  2.'W ;  Corlxtt 
r.  Jonas  J«>2  .  3  Ck  137;  Alt.Urn.  v.  Quten  Anne  UarJen,ttc,  Co.,  CO  L.  T. 
7W.     Sc«  atw  I'arkrr  r.  Utanlry  A  C,  50  W.  U.  2«.'. 

r     v7....,>.f  T.  //urn,  L.  H.  5  Clu  1C3.     And  »ec  llio  earlier  case  of  Ar<xdecJtn« 
V.  .X.WX 

.    >',lu  OtTu-tt  Co.,  2  Hem.  fc  MI.  il.VI      "  A  pemon  who  wishes  to 
pf     r.  '••rtocom;  to  preserve  the  tile«  or 

»  niirr   r  •.tcr),  or  to  k  It  ixquito  prcpoHteroiM 

b)  Mv,  '  Let  me  (Uma»;a  you,  provi<lc>l  I  apply  inch  and  onch  a  rcmc<ly."  Per 
Wr-.d.  V.  ('.,  in  Dent  r.  Auction  Mart  Co..  L.  U.  2  Fxi.  2.W. 

rK>n  V.  lender.  27  Ch.  1).  ■•3 ;  and  fxat.  Sect,  VF.,  p.  .30«. 
.  7  V.  Juna,  11  H.  L.  C  290;  hodctuutieai  Vommiuiunert  for 
Eit^uiui  V.  Kino.  14  Ch.  I).  213  ;  Ai/ntley  v.  Olottr,  L.  K.  lOCtt.  283.  See  aluo 
Cmrrien'  Compiuy  T.  Corbrit,  2  I)r.  Ic  Sm.  35;  Cooper  r.  HuhbwJc,  .10  Ileav, 
ISO;  Rtnth-iw  V.  Ilran,  IH  y  11.  1 12  ;  llutrAin-,n  v.  Cnpetlak',  9  C.  B.  N.  S. 
863;  BineJca  v.  Path,  11  C.  11.  N.  .S.  324  ;  Fowler  v.  Walker,  51  L.  .I.Cli.443; 
ail '.  t  of  fir»t  iiwUnce,  49  L  J.  Ch.  5'JH;  Soolt  r.  tape,  31  Clu  D.  554 ; 

!■  .  Moni<;  [1H92]  1  Ch.  Cll. 

ji  J    r^ ':   iapliii'j  V.  Joiirt,  »ii//rii. 
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injunction  to  restrain  an  interference  with  ancient  lights,  the  Court 
■will  not  make  it  a  condition  that  new  windows,  or  the  enlargement 
of  ancient  windows,  be  blocked  up.  (.r) 

Similarly,  alteration  of  the  plane  of  a  window  does  not  neces- 
sarily involve  abandonment.  Thus  where  an  owner  of  a  house, 
having  a  right  to  the  access  of  light,  pulls  it  down  and  re- 
builds in  its  place  another  house,  in  which  the  front  is  set  back 
and  a  dormer  window  converted  into  a  skylight,  the  right  is  not 
lost.  (//) 

This  rule  also  holds  in  relation  to  the  right  acquired  under  the 
Prescription  Act,  sect.  3,  which  is  a  right  to  the  access  and  use  of 
the  whole,  or  a  substantial  part,  of  the  particular  cone  of  light 
which  has  passed  for  the  statutory  period  over  the  servient  to  the 
dominant  tenement,  (s)  Consequently  no  alteration  in  the  plane 
of  the  windows  of  the  dominant  tenement,  either  by  advancing  or 
setting  back  the  building,  will  destroy  tlie  riglit,  so  long  as  the 
owner  of  the  dominant  tenement  can  show  that  he  is  using, 
through  the  new  apertures  in  the  wall  of  the  new  building,  the 
same,  or  a  substantial  part  of  the  same,  light  which  passed  through 
the  apertures  into  the  old  building,  (a) 

But  the  right  to  relief  may  be  lost,  even  where  there  is  no  sub- 
stantial alteration,  if  the  owner  of  the  dominant  tenement  has,  by 
his  alteration,  so  confused  the  evidence  that  he  cannot  prove  the 
identity  of  the  light,  (b)  or  if  the  area  of  the  old  liglits  is  entirely 
occupied  by  a  brick  wall,  (c) 

The  owner  of  the  new  building  should  be  prepared  to  shmv 
not  only  that  some  part  of  the  ancient  windows  coincides  with 
part  of  the  new  windows,  but  which  arc  the  exact  parts  which 
coincide,  (d) 

Before  pulling  down  an  old  building  willi  ancient  lights,  it  is, 
therefore,  very  important  to  have  a  proper  plan  made  showing  the 
exact  position  of  the  lights,  and  to  carefully  preserve  this  plan,  (c) 
For,  if  the  dominant  owner  can  show  that  the  new  windows  enjoy 
the  whole  or  a  substantial  part  of  the  light  which  passed  into  the 

(x)  Aymhy  v.  Glover,  L.  R.  10  Ch.  283. 

{y)  National  Provincial  Plate  Glass  Insurance  Co.  v.  Prudential  Insurance 
Co.,  6  Cli.  D.  757.     See  further  as  to  alterations,  post,  p.  309. 

{z)  Scott  V.  Papc,  31  Ch.  D.  654  ;  Harris  v.  De  Pinna,  33  Ch.  D.  238.  For 
the  text  of  the  section,  see  post,  p.  301. 

(n)  lb.;  Greenuvod  v.  Hornsey,  33  Ch.  D.  471. 

(i)  Ik  ;  Pendarves  v.  Monro,  [1892]  1  Ch.  611. 

(c)  lb. 

(d)  Folder  v.  Walker,  51  L.  .J.  Ch.  443;  Pendarves  v.  Monro,  siipra. 

(e)  Fowler  v.  Walked-,  51  L.  J.  Ch.  443 ;  and  in  Court  of  tirst  instance,  40  L. 
J.  Ch.  598 ;  Pendarves  v.  Monro,  svj^ra. 
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old  building,  bo  will  be  equally  entitled  to  his  rcmodics  against 
any  obstruction.  (/) 

Tlie  dominant  owner  cannot  acquire  any  new  or  additional  right  AlicriuR 
to  light  by  enlarging  the  dimensions,  or  increasing  the  nunibtr,  !„ "rdr/to 
of  windows,  but  by  enlarging  his  windows  ho  docs  not  lose  his  «<lnui  moro 
rights  as   to  the   old  parts  thereof ;(//)  hence  he  may  alter  or  '*    " 
improve  them  in  any  wsiy  hu  desires,  in  onler  to  obtain  a  larger 
amount  of  light  through  the  ancient  windows,  (h) 

A  general  crant  of  lights  in  a  lease,  coupled  with  a  covenant  Effect  of 

f  •  .         •  »  f  .1.     1  »         1      .1  r  gnmtollight 

for  quiet  enjoyment,  confers   on   the  tenant   only  the   oriiinan,' °„^le„e, 

right  to  light,  as  it  ia  known  nml  liinitttl  by  l:iw,  and  no  mvaler 

right.  (»•) 

SEXrr.  v.— ACQUISITIO.V  OF  TilK  UHillT  TO  LIUUT. 

Every  owner  has  the  right  to  build  on  his  own  land,  though  ho 
thereby  obstructs  his  neighbour's  light  and  air,  unless  the  latter 
has  acquired  a  right  that  his  light  and  air  shall  not  be  obstructed.  (A) 
The  right  to  light  may  bo  acquired  in  several  ways : — 

1.  By  express  grant  (see  below) ; 

2.  By  the  acquiescence  of  the  servient  owner  (see  p.  29G) ; 

3.  By  implied  grant  (see  p.  297) ; 

4.  By  prescription,  either  (a),  under  the  Prescription  Act, 

(see  p.  301),  or  (b)  at  common  law  (see  p.  307). 

(1)  E.XPRK.S.S  Gra.nt. 

It  seems  that,  like  all  other  incorporeal  hereditaments,  casements 
can  bo  created  only  by  an  instrument  under  seal;(/)  but  an 
agreement  in  writing,  or  a  verbal  agreement  if  there  has  been 
part  j>erfurmonce,  for  the  creation  of  an  casement  may  bo 
specifically  enforced,  and,  if  necessary,  a  proper  deed  ordered  to 
be  executetl.  (m) 

It  seems  that  such  a  contract  is  within  the  fourth  section  of  the  Agrocment 
Statute  of  P'rauds,  as  being  an  interest  in  land ;  but,  whether  it  is  M^cnt  U 
or  not,  if  part  performed,  it  can  be  enforced,  (n)  within 

'       '  ^  ^    '  SUktulc 

(/)  Seo  ca.««   lupra,  p.  204.     And  neo  Firu^er  r.  Walkrr,  51  I,.  J.  fli.  443;  »'  Kreuds. 
^nnon  v.  yVn'/T.  27  Ch.  P.  43 ;  I'endartt*  T.  Mnuro,  [18'.r2]  1  (  li.  CU. 
(j)  Scott  T.  Pitjf,  ;tl  Ch  .V)4  ;   Tapling  v.  Jvnei,  11  11.  I..  C.  290,  »upra. 

(A)  rt. 

(0  Luck  V.  Sch<ttdcT,  L.  It.  9  Ch.  463. 

(k)  T\ipling  r.  Jonrt.  1 1  II.  L.  C.  290. 

(/)  (hie  (7th  ed.  1x99),  p.  32.    Ai  to  acquictccnce,  ace  in/ro. 

(m)  McManiii  r.  Ceoke,  35  Ch.  D.  681. 

(")  /*. 
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A  clause  iu  an  agreement  for  rebuilding,  that  such  of  the  windows 
and  lights  in  the  new  house  as  should  occupy  the  site  of  ancient 
lights  should  have  all  the  rights  of  ancient  lights,  was  construed 
as  a  grant  of  the  easement  of  light  to  such  windows  over  any  land 
pf  the  lessor,  (o) 


(2)  Acquiescence. 

Acquiescence       Under  some  circumstances,  an  casement  of  light  may  be  created 

owne^^'^^'^"'  by  acquiescence.  But  mere  acquiescence  only  is  not  sufficient ; 
there  must  be  some  act  or  conduct  showing  a  consent  to  the  ease- 
ment, or  some  active  encouragement,  and  the  onus  lies  on  the 
owner  of  the  dominant  tenement  to  produce  such  evidence  as  leads 
clearly  and  conclusively  to  the  inference  of  a  licence  or  covenant.  (^)) 

Bight  to  open  The  fullest  knowledge  with  entire,  but  mere,  acquiescence,  cannot 
bind  a  party  who  has  no  means  of  resistance,  and  this  with  good 
reason ;  for  it  is  far  more  just  and  convenient  that  the  party 
who  seeks  to  add  to  the  enjoyment  of  his  own  land,  by  anything 
in  the  nature  of  an  casement  upon  his  neighbour's  laud,  should 
first  secure  the  right  to  it,  by  some  unambiguous  and  well- 
understood  grant  of  it  from  the  owner  of  that  land,  than  that 
such  right  should  be  acquired  gradually,  as  it  were,  and  almost 
without  the  cognisance  of  the  grantor,  by  any  enjoyment  for  less 
than  the  full  statutory  period  of  twenty  years,  (q) 

Evidence  of  An  instance  of  what  will  be  considered  sufficient  evidence  of 
q  escenoe.  acquiescence  will  be  found  in  Catching  v.  Bassett.  (r)  There,  in 
rebuilding,  windows  were  altered,  additional  windows  made,  plans 
submitted  to  the  defendants'  surveyor,  and  the  works  executed 
Tinder  the  superintendence  of  the  defendants'  surveyor,  who  made 
no  objection  to  the  plans,  or  to  the  mode  in  which  the  works  were 
being  carried  out.  After  the  plaintiffs  had  completed  their  build- 
ing, the  defendants  gave  them  notice  of  tlieir  intention  to  raise  a 
party  wall  in  a  manner  greatly  to  interfere  with  the  plaintiffs' 
lights,  but  they  were  restrained  from  so  doing. 

(o)  Low  V.  Innes,  10  Jur.  N.  S.  1037.  As  to  express  contracts  between  land- 
lord and  tenant,  see  Davies  v.  Marshall,  1  Dr.  &  Sm.  557  ;  Bertz  v.  Union 
Hank  of  London,  2  GifF.  68G.  See  also  Plasterers'  Co.  v.  Farish  Clerks'  Co.,  0 
Exch.  630;  Gardner  v.  ffodgsons's  Brewery  Co.  (1901),  2  Ch.  198. 

(p)  Cotching  v.  Bassett,  32  Beav.  101.  See  also  Blanchard  v.  Bridges,  4  Ad. 
&  E.  176 ;  Dunn  v.  Spuirier,  7  Ves.  235;  Davies  v.  Sear,  L.  R.  7  Eq.  427. 

(7)  Blanchard  v.  Bridges,  2  Ad.  &  E.  176. 

(r)  Suj)ra ;  McMamis  v.  Cooke,  35  Cli.  D,  681. 
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Tlic  qaestion  whether  there  has  been  submission  to  or  acquics-  Question  (or 
ceuce  ill  uii  intorruption  so  as  to  di'i>rivo  tho  plaiiitifT  of  his  riglit  ^i^' 
is  a  proi>«.T  one  fi>r  a  jury  to  detenuiue.  («) 


(3)  Imi'LIKd  Gkaxt. 

It  may  bo  stated  generally  that  there  can  be  no  implied  grant 
of  right  to  light  unless  at  the  time  of  the  transfer  of  his  interest 
in  the  dominant  tenement  tho  grantor  is  iu  a  ]>u:>ilion  to  mako 
an  express  grant  of  the  easement  over  the  servient  tenement ;  (I) 
and  it  has  lieen  held  that  a  mortgagi-e  selling  a  house  under  his  Gnot  by 
power  of  sale  and  reser\ing  th«>  adjoining  land,  also  included  in  ™°'*<W"' 
the  mortgage,  has  power  to  grant  a  right  to  light  by  implication 
just  as  if  lie  wen'  the  ubsoluto  owner  in  his  own  right.  («) 

A  grant  of  a  right  to  liglit  will  bo  implied  in  tlie  two  following  \\Tiere  owner 
instances :  (A)  In  the  first  place,  if  an  owner  of  a  liou.se  and  land  ^^  ret^t 
adj  lis  the  house,  and  retains  or  sells  the  land  to  a  third  adjoining 

pel  1   disjKjsing  of  the  house,  neither  he  nor  the  puicha,»<fr  both' 8*1^^1. * 

of  the  laud  may  obstruct  the  light  from  windows  overlooking  the  tanooualy. 
adjoining  land,  for  the  owner  is  presumed  to  have  granted  a  right 
to  light  to  the  windows  when  gr.intiiig  the  hou.se,  and  he  can  only 
convey  the  laud  subject  to  the  same  burdens  to  which  it  wa.s 
subject  when  he  retained  it.  (x)  And  a  general  grant  of  land, 
with  an  intimation  l>y  the  purchaser  of  an  intention  to  build, 
creates  a  legal  easement  of  light,  and  gives  tho  right  to  prevent 
the  obsti  f  light  l»y  subsequent  purchasers  of  neighbouring 

land  of  grantor,  (y) 

(B)  If  the  owner  of  the  land  and  the  house  sells  the  house  and 
the  land  at  the  same  moment,  the  vendor  being  the  same  in  each 

(•)  Olorer  r.  Coleman,  L.  It.  10  C.  P.  108.  For  a  case  in  wliich  tho  plaiiitill 
WM  held  not  to  h«ve  •c<juic»cc<l,  bco  Smith  v.  .Smith,  20  K<j.  500,  and  putt, 
p.  315. 

(t)  QuieJct  r.  Chapman  (1903),  1  Ch.  659,  approved  by  Byrne,  J.,  la 
Fimntcial  Timet  r.  Htll,  19  T.  L.  It  433. 

(«)  Born  V.  Turner    I'M*)  ,  2  ( "h.  Jl  1,  and  at  p.  312  n.,  po$t. 

(l)   Bovlhr.  .'       -•     '     '■-''.   •••■  !      -• '- ' >■  '-.  Coi-rn/ry,  9  Bing.  .To.",, 

•pprored  in  J:  298,  /•>»<  ;  I'almrr  t. 

FUUkrr,  1  Lc\.  ..-  ::      .    .   :: ij;   /'.i/m-r  V.  rani,* 

L.  J.  Ch.  154  ;   CW  .1  VenL  2.59  ;   /■reicrn  T.  I'hillii*,  11  » '.  R  N.  S. 

449  ;  Comfton  v.  II.  :  rice,  27  ;   Ttnanl  v.  (ioldtcin,  2  Unl  Itaym.  109.1 ; 

WhmUon  r.  Burr;iri,  12  Cli.  I).  31  ;  huutJI  r.  tt'.UU,  10  A.  C.  590;  Alien  v. 
TbWbr.  IG  Ch.  1>.  .XW;  Pyer  r.  Carter.  1  II.  ic  N.  916  ;  HitharJ,  v.  Itote,  9  Kx. 
218  :  Uailry  T.  Icke,  64  L.  T.  789.  And  aec  liriMrtuur  llvtel  Co.  T.  Hamilton, 
[1894]  2  Q.  li.  836,  a  caiM.-  of  derugalion  from  an  implied  grant  of  rif^lit  to 
aapport. 

>y    Ilobimion  r.  timer,  29  L.  T.  7. 
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case,  and  both  purchasers  being  aware  of  the  simultaneous  con- 
veyances, the  purchaser  of  the  land  is  not  entitled  to  block  up  the 
lights.  In  equity  it  is  one  transaction.  The  purchaser  of  the  land 
knows  that  the  vendor  is  at  the  same  moment  selling  the  house 
with  the  lights,  and  as  part  of  one  transaction  he  takes  the  land : 
he  cannot  take  away  the  lights  from  the  house ;  (z)  but  a  contract 
for  the  sale  of  a  house  with  windows  looking  over  the  land  of  a 
third  person  implies  no  representation  or  warranty  that  the  windows 
are  entitled  to  the  access  of  light  over  that  land,  (a) 

The  conveyance  of  the  house  contained  the  words  "together 
with  lights  and  appurtenances,"  and  the  point  was  raised,  but  not 
determined,  whether  such  an  cxjjress  mention  of  appurtenances  was 
sufficient  contrary  intention  within  the  meaning  of  sect.  6  of  the 
Conveyancing  Act  to  exclude  the  general  M'ords  mentioned  in  that 
section.  This  point,  however,  appears  to  have  been  decided  in  the 
affirmative  in  the  subsequent  case  of  Birmingham,  Dudley,  etc., 
Bank  v.  Boss,  (b) 

"Where  in  the  conveyance  of  a  house,  adjoining  land  belonging 
to  the  grantor  was  described  as  "  building  land,"  tliis  did  not  show 
a  "  contrary  intention "  within  the  meaning  of  sect.  6  (4)  of  the 
Conveyancing  Act,  1881,  so  as  to  exclude  the  grantee's  right  to 
light  under  sub-sect.  (2)  of  that  section,  (c) 

The  extent  of  the  grantor's  interest  in  the  adjoining  land  must 
be  carefully  inquired  into  before  any  gi-ant  can  be  implied.  For 
instance,  in  tlie  case  of  a  building  estate,  does  a  builder  or  building 
lessee  impliedly  grant  uninterrupted  light  to  the  occupier  of  each 
house  ?  This  point  was  considered  in  QuicJcc  v.  Chajiman.  (d) 
There  the  defendant  had  agreed  to  take  a  piece  of  land  on  building 
leases,  the  leases  to  be  granted  for  each  house  separately  when 
completed,  and  till  then  the  relation  of  landlord  and  tenant  between 
him  and  the  freeholder  was  not  to  come  into  being,  but  he  was  to 
have  a  mere  licence  to  enter  on  the  land  for  the  purpose  of  building. 
He  bmlt  one  house  and  got  his  lease,  which  he  then  sold  to  the 


(2)  Alien  V.  Taylor,  16  Ch.  D.  355;  Swanshorougli  v.  Coventry,  9  Bing.  305; 
Compton  V.  Bichards,  1  Price,  27  ;  Wheeldon  v.  Burrows,  12  Ch.D.  31 ;  Bussell 
V.  Watts,  10  A.  C.  590;  Beddim/ton  v.  Attlee,  35  Ch.  D.  317. 

(a)  Greenhalfjh  v.  Brindley  (1901),  2  Ch.  324. 

(b)  38  Ch.  D'.  295,  per  Cotton,  L.J.,  308. 

(c)  BroomfieJd  v.  Williams  (1897),  1  Ch.  G02,  which  has  boon  applied  in  the 
later  case  of  Bollard  v.  Gare  (1901),  1  Ch.  834;  and  in  Quicke  v.  Chapman,  71 
L.  J.  Ch.  879. 

ill)  (1903)  1  Ch.  659  ;  and  in  the  Court  below,  71  L.  .J.  Ch.  879  ;  approved  by 
Byrne,  J.,  in  Financial  Times  v.  Bell,  19  T,  L.  R.  443.  See  also  Birmingham, 
Dudley,  etc.,  Bank  v.  Boss,  p.  300,  post. 
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plaintifT.  On  liis  huildiui;  another  house  on  the  adjoining;  plot 
the  plaintiff  insisted  that  uo  the  sale  of  his  house  the  ilofciidant 
had  impliedly  ^rmntod  to  him  a  right  to  light  over  the  adjoining 
plot,  or  that  such  rij;ht  had  been  expre^wly  granteil  to  him  under 
the  Conveyancing  Act,  1881;  hut  the  Court  of  Apjx'al  held  tliat 
it  waa  not  bo,  that  the  whole  of  the  surrounding  circumstances, 
including  the  nature  of  the  defendant's  agreement  with  the  free- 
holder, must  1)0  looked  at,  to  ascertain  what  grant  wius  to  Ihj 
implied  and  on  what  base  the  Conveyancing  Act  had  to  operate ; 
and  these  surrounding  circumstances  showed  that  the  defendant 
bad  no  present  interest  in  the  adjoining  land  wliich  could  have 
enabled  him  to  create  an  immc<liatc  easement  by  express  grant, 
but  only  a  licence  to  ent«r  for  the  puriK>se  of  building ;  that  there- 
fore no  rigiit  to  light  could  Ihj  implied,  and  that  there  was  no 
grant  under  the  general  words  supplied  to  the  assignment  of  the 
lease  under  the  Conveyancing  Act,  1881.  (») 

If  land  forms  j>art  of  a  building   estate,  and   the   contract  is  NVhoro 
entered  into  by  reference  to  a  plan  in  which  tlio  estate  Li  marked  S^^bwi 
out  in  building  plots,  with  a  building  line  marked  on  the  plan  so  with  refer, 
as  to  extend  through  all  llio  plots,  including  the  land  which  is  the  „[;„,_ 
subject  of  the  contract,  the  application  of  the  doctrine  is  not 
tlioreby   limit<^sl   or   n-stricted,   and,    in   the    absence   of   further 
evidence    of    the    existenco    of    a   building    sciieme  or  of  any 
roservation  of  right  to  the  grantor,  the  purchaser  from  him  of 
an  adjoining  plot  will  Iw  re.stnuned  from  building  on  his  land  so 
aa  to  interfere  with  the  access  of  light  to  the  house  as  theretofore 
cnjoyetl.  (/) 

It  is  very  important,  therefore,  where  an  owner  of  a  house  and  imporUuiaa 
land  adjoining  sells  the  house  and  retains  the  land,  and  it  i3°'''^jr?i^ 
intended  to  build  on  the  adjoining  land,  in  a  manner  which  may 
obstruct  the  lights  of  the  house,  that  a  right  so  to  build  should  be 
expressly  reserved,  ami  it  will  not  be  sullicient  to  descrilw  the 
house  as  abutting  on  bailding  ground  Wlonging  to  the  seller,  (ff) 
The  same  rule  applies  to  devises  as  to  contemporaneous  grants 
by  dec<l.  (A) 

In  order  that  the  implied  grant  may  arise,  there  must,  at  the  There  mvui 
time  of  tlie  s;ile,  Itc  an  oj>ening  which,  it  is  clear,  is  to  be  used  a.s  qL' j^^joj 
a  window  ;  for,  if  the  carca.ses  of  houses  are  sold  in  sucit  a  condition  windowi. 

(f^  fW  sVo  Oodwin  r.  fScktctppta  {I90ri\,  1  Ch.  9*26. 
/v.  yore(190I}.  ICh.  834. 

rnufih  V.  Covtnliy,  9  BinR.  305 ;  Ruueil  v.  Wail;  10  .\.  C.  590. 
;A,  J't.illipt  V.  Lowe,  [1892]  1  Ch.  47  ;  Ptartun  v.  SptHor,  1  B.  Sc  S.  .'.71  ;  .1 
B.  *  S.  7C1. 
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Where 
grantor  who 
is  lessee  of 
adjoining 
house  subse- 
quently 
obtains  the 
freehold. 


Where  the 
dominant 
tenement  is 
under  lease 
at  time  of 
severance. 

Extent  of 

implied 

grant. 


Grantee  with 
notice  of  a, 
building 
scheme. 


Whore  the 
owner  sells 
the  land  and 
retains  the 
house. 


that  it  is  not  possible  to  see  whether  the  openiug  is  intended  for  a 
door  or  a  window,  or  if  the  opening  is  of  an  uncertain  character, 
there  will  be  no  easement,  (i) 

"Where  a  lessor  of  a  house  with  certain  lights  is,  at  the  time  of 
the  grant,  lessee  of  an  adjoining  house  for  a  terra  of  years,  and  he 
subsequently  pui-chases  that  adjoining  house  in  fee,  the  implied 
grant  of  a  right  to  light  is  limited  to  the  term  the  grantor  had  in 
the  adjoining  house  at  the  date  of  the  lease,  and  the  fact  of  the 
subsequent  purchase  of  the  freehold  in  the  adjoining  house  does 
not  extend  the  implied  grant  of  the  right  to  light,  (k) 

A  grant  of  a  right  to  light  will  be  implied,  although  the  dommant 
tenement  is  in  lease  at  the  time  of  the  alienation  of  tenements 
previously  in  the  ownership  of  the  same  person.  (I) 

The  maxim  that  a  grantor  shall  not  derogate,  does  not  entitle 
a  grantee  of  a  house  to  claim  an  easement  of  light  to  an  extent 
inconsistent  with  the  intention  to  be  implied  from  the  circumstances 
existing  at  the  time  of  the  grant,  and  known  to  the  grantee,  (m) 
e.g.  where  it  is  in  the  knowledge  of  all  the  parties  that  both  the 
alleged  dominant  and  servient  tenements  are  part  of  a  larger  piece 
of  land  laid  out  by  a  municipal  corporation  under  a  building  scheme 
for  the  improvement  of  a  town,  (n)  The  obligation  on  the  grantor 
not  to  obstruct  his  grantee's  lights  must  be  measured  by  the  cir- 
cumstances existing  at  the  date  of  the  grant,  (o) 

But,  even  where  the  grantee  takes  with  notice  that  his  house 
and  the  adjoining  land  are  all  comprised  in  a  building  scheme,  the 
gi'antee  is  entitled  to  have  his  windows  unobstructed,  except  by 
buildings  in  compliance  with  the  scheme;  for  instance,  he  can 
prevent  hoardings  being  erected  on  the  adjoining  land,  {p)  or, 
where  he  buys  with  notice  that  the  adjoining  laud  is  liable  to  be 
build  on  for  railway  purposes,  he  is  entitled  to  restrain  the  erection 
of  buildings  not  intended  for  railway  purposes,  {q) 

We  have  seen  that  the  obligation  not  to  obstruct  the  purchaser's 
lights  affects  the  vendor  and  those  claiming  under  him.  But  if, 
on  the  other  hand,  the  owner  of  a  house  and  adjoining  laud  sells 

(0   Glavi:  V.  Earding,  27  L.  .1.  Ex.  287. 

(k)  Booth  V.  Alcock,  L.  R.  8  Ch.  663;  Swanshoroiujh  v.  Cooentrij,  9  Biiig.  305  ; 
Beddinqton  v.  Attlee,  35  Gh.  D.  317. 

(/)  Barnes  v.  Loach,  4  Q.  B.  D.  49i.  And  see  Allen  v.  Taijhr,  L.  K.  16  Ch. 
D.  355 ;  and  Phillips  v.  Low  (1892),  1  Ch.  47. 

(m)  Birmingham,  Dudley,  etc.,  Bank  v.  iiwss,  38  Ch.D.  295;  Itiissell  v.  Watts, 
10  A.  C.  590 ;   Godwin  v.  Schweppes  (1902),  1  Ch.  926. 

(»)  lb. 

(o)  lb.     And  see  also  Quicke  v.  C'liapman,  p.  298,  supra. 

ip)    Wilson  V.  Queen's  Club,  [1891]  3  Ch.  522. 

(V)  Mi/ers  V.  Catterson,  43  Ch.  D.  470. 
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the  land  ami  kec{w  the  hoHso,  there  is  no  such  iini>lieil  grant  hy 
the  puKhascr  nf  the  land.  If  then»  is  no  spcial  stiimlation,  the 
purchaser  is  free  t<»  huild  en  the  Inntl  sold  to  him,  so  as  to  obstruct 
the  lights  of  the  house  n?tained  by  the  owner,  as  there  is  no  ground 
for  presuming  an  intention  that  a  right  to  light  should  he  reserved 
by  tlie  owner  or  gnuited  by  the  purchaser. (r)  Care  should,  there- 
fore, bo  taken,  under  these  circumstances,  to  sec  that  the  convey- 
ance is  not  absolute,  and  that  there  is  a  proper  reservation  of 
Moements. 

But  this  rule  cannot  be  invoked,  if  to  do  so  would  1h?  inconsi.stent  Terms  of  tho 

,  .   ,       ,      contractu  to 
with  the  terms  and  good  faith  of  the  contracts  under  which  tlie  bo  regarded. 

jiarties  derive  their  title. (<)     If,  on  a  .sale  and  conveyance  of  land 

ailjoining  a  hou.se  to  bo  built  i>y  a  venilor,  it  is  mutually  agived 

that  one  of  tho  outer  walls  of  tlmt  liousc  may  stand  wholly,  or 

I>artly,  witliin  the  verge  of  the  land  sold,  an<l  .shall  have  in  it 

particular  windows  ojiening  ujkui  and  overlooking  the  land  sold, 

and  if  the  house  is  erected  acconlingly,  the  jturcliaser  cannot  after- 

wanLs  build  ujion  the  land  sold  so  as  to  pn'vent  or  obstruct  the 

access  of  light  to  those  windows.  (/) 

A  grant  of  a  right  to  light  will  not  be  implied  fi-om  the  covenant  Covenant 
,  ■  .  ^      .         ?  ^    ,  '  for  quiet 

for  quiet  enjoyment  in  a  lease,  {u)  enjoymont. 

The  mere  fact  <^f  the  existence,  in  an  adjoining  house,  of  windows  Purchaser 

wliich  overlof)k  a  purchased  property,  is  not  constructive  notice  *'f  c"st°uctiyo 

any  agreement  giving  a  right  to  the  access  of  light  to  them,  and  notice  of  au 

the  purcha.ser  wlio  has  no  notice  of  such  an  agreement  will  not  Ik?  ^,^^""1. 

prevent».><l  from  building  so  as  to  obstruct  the  windows. (c)  cnceof 

windows. 


(4)  Bv   PRF.SCItimoK. 

We  now  come  to  the  consideration  of  the  acquisition  of  a  right 
to  light  under  the  Prescription  Act.  Under  .sect.  3  of  that 
Act,  (x)  "  When  the  access  an<l  use  of  light  to  and  for  any  dwclling- 

(r)  H'Ai/r  V.  /Jau,  7  II.  it  N.  72'2.  One  reason  for  this  mny  be  tlmt  an  onsc- 
ment  of  li>;lit  is  not  nn  rnjicnicnt  of  Mccciwitv.  See  Hay  v.  IlazelJiue  (11>04;,  2 
Ch.  17.  An<l  Bt-e  Kllit  t.  Tht  Maurhrtler  Carriage  Co.,  2  C.  P.  I).  13 ;  W^rtldoii 
T.  Durrotct,  \>  Ch.  I).  .31  ;  Mlrn  v.  Taylor,  16  Cli.  U.355;  RuurU\.  Wattt,  10 
A.  C.  «M). 

(1)   Kuttell  V.  Ho//.,  10  A.  C.  SOO. 
•     /'.. 

.    I'ott$  r.  Smith,  L.  R.  6  Eo.  31 1.    S«c,  however,  lAtch  t.  Schrtdn-,  I,.  R. 
•J  Ch.  463. 

(IT)  Alhn  T.  Stthham,  11  Ch.  D.  7'JO.  Ooddard  on  EatcmmU  (Clli  c«!.). 
p.  JW. 

(t)  2*  3  Will.  IV.  c.  71. 
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house,  workshop,  or  other  building,  (y)  shall  have  been  actually 
enjoyed  therewith  (z)  for  the  full  period  of  twenty  years  (a)  without 
iatenniption,  the  right  thereto  shall  be  deemed  absolute  and 
indefeasible,  any  local  usage  or  custom  to  the  contrary  notwith- 
standing ;  (b)  unless  it  shall  appear  that  the  same  was  enjoyed  by 
some  consent  or  agreement  (c)  expressly  made  or  given  for  that 
purpose  (d)  by  deed  or  writing.'' 

Although  the  statute  has  materially  altered  the  mode  of 
acquiring  a  title  to  a  right  to  light,  it  has  not  altered  the  case  as 
to  the  nature  and  extent  of  light  to  which  the  owner  of  the 
dominant  tenement  is  entitled,  (c) 

(a)  "  Dwelling -liouse,  workshop,  or  other  Building." — The  words 
"  other  building  "  mean  some  building  of  a  like  character  with  a 
dwelling-house,  or  workshop,  and  do  not  necessarily  include  every 
structure  which  may  be  a  building  for  the  purposes  of  the  London 
Building  Act.  (/)  Every  structure  is  not  a  building  ;  the  absence 
of  glass  is  not  decisive,  though,  of  course,  if  there  is  glass,  there 
is  an  obvious  design  on  the  part  of  those  who  use  the  structure  to 
bring  in  light  and  enjoy  it.  {g)     The  question  is  really  one  of  fact. 

(h)  "  Access  "  and  "  Use." — The  section  requires  that  two  things 
shall  have  been  enjoyed :  "  access,"  which  means  over  the  neigh- 
bour's land ;  and  "  use,"  which  must  be  the  use  of  light  so  coming, 
by  the  person  who  claims  the  right,  (h) 

Both  that  access  and  use  must  have  been  actually  enjoyed  with 
the  house,  and  for  the  full  period  of  twenty  years  without  interrup- 
tion ;  but  enjoying  the  use  does  not  mean  shall  have  continually 
used :  enjoyed  means  "  having  had  the  amenity  or  advantage  of 
using "  the  access  of  light ;  that  is  nearly  equivalent  to  "  having 
had  the  use,"  the  intention  being  that  the  owner  of  a  house  may 
acquire  the  right  to  have  the  access  of  light  over  adjoining  land 
to  an  opening  which  he  has  used  in  such  manner  as  suited  his 
convenience  for  the  passage  of  light  during  twenty  years.  (*')     In 

(y)  As  to  the  meaning  of  these  words,  see  infra. 
(2)  See  p.  303,  2Jost. 

(a)  See  p.  303,  post. 

(b)  Seep.  304, ^os^ 

(c)  See  p.  305,  post. 

{d)  As  to  meaning  of  these  words,  see  p.  305,  post. 

(e)  KeUc  v.  Pearson,  L.  R.  G  Ch.  809. 

(/)  Harris  v.  De  Pinna,  33  Ch.  D.  238.  Ami  see  anle,  p.  287,  as  to  the 
nature  of  the  erection  in  this  case. 

(<?)  Jb. 

(/<)  Cooper  V.  Straker,  40  Ch.  D.  21. 

(j)  Ih.;  Yates  v.  Jack,  L.  U.  1  Ch.  295;  Calcrafi  v.  Thompson,  15  W.  R. 
387  ;  CowtauJd  v.  Lt'jh,  L.  R.  4  E.\.  12G. 
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Coartauld  v.  Ltgh  (ir)  it  was  intimated  tliat  there  lui^ht  U<  an 
exception  in  the  case  of  "  wimlows  with  iron  sliutters  Jixfd  )K-hiiul 
them;"  but  the  essential  word  in  tliat  sentence  is  "  fixc»l,"  which 
obviously  means  eitlu-r  sliutters  that  will  not  o|)eo,  or  shutters  that 
are  never,  in  fact,  opened  during;  the  twenty  years.  (/) 

But,  in  the  cose  of  windows  witli  movable  shutters  wliicli  are  Windows 
opened  at  the  owner's  pleasure  for  admission  of  lij,'lit,  the  rijjlit  is  "i,'u^i^* 
gaineii  at  the  end  of  twenty  years  if  he  nf)en3  them  at  any  time  lie 
pleases  for  the  admission  of  li;,'ht  duriufj  those  twenty  years,  and 
there  is  no  such  interruption  of  access  over  the  neighb<iurin{»  land 
OS  is  contemplatcl  by  sect.  4  of  the  Prescription  Act,  1837.  (m) 

Tlie  periinl  l>e<;ins  as  somi  as  tlic  exterior  walls  of  the  building  When  period 
w^ith  the  sjioces  for  the  windows  are  completed,  and  tlie  building  is  ■'•P'"' 
properly  roofetl  in,  olthough  the  window  sashes  and  the  glass  may 
not  be  put  in,  and  the  interior  may  not  bo  finished,  until  some 
time  afterwanls  ;  for  "  enjoye<l "  does  not  neces.sarily  imply  that  House  n«ed 
the  building  must  l>e  occuj)ied,  or  even  fit  for  occujwtion,  during  ^'upiod. 
the  whole  of  the  twenty  years,  (n) 

In  ortler  to  acquire  the  right,  it  must  1k3  shown  not  only  that  l'»<>  of  s»mo 
there  has  been  an  uninterrupted  access  of  light  to  the  building  in  cLnnnel  to 
respect  of  which  the  easement  is  claimed,  but  also  that  the  light  l**  F""**- 
has  reached  the  liuilding  by  one  and  the  same  definite  channel 
for  the  statutorj'  jwriod.  (o) 

(f)  Aelually  cnjnijfd  for  the  Full  Period  of  Txcenty  Years. — The  Time  during 
time  during  which  there  is  a  unity  of  the  jwssession  of  the"""'"*^ 
dominant  and  servient  tenements  is  to  Ijc  excluded  in  the  com- 
putation of  the  twenty  years.  The  twenty  years  need  not  l>e 
continuous ;  they  may  lie  partly  before  and  partly  after  the  unity 
of  possession.  The  easement  may  Ihj  suspended  during  the 
nnion  of  ownership,  and  reviveil  ujwn  the  severance  of  that 
anion.  (  p) 

A  right  to  light  can  be  acquired  although  the  servient  tenement  One  tenant 
is  held  by  a  tenant  under  a  lease,  and,  when  so  acquire<l,  it  is  valid  I[^',h*'r 
against  the  landlord  ;  and  where  the  dominant  and  senient  tene- 
ments are  demi.><e<l  by  the  same  owner  to  two  different  tenants,  one 
tenant  may  by  twenty  years'  enjoyment  acquire  an  absolute  right 

{k)   Supra. 

II)  Per  K»v,  J.,  C<jr,per  v.  fUraJctr,  40  Ch.  D.  21. 

im)  Cooprr  v.  Strakrr,  40  Ch.  !».  21. 

In)  ColliM  V.  UugKrr,  [l«lt4]  3  Ch.  C50 ;  Cvuriauld  r.  I^k,  L.  B.  4  Ex.  126. 

(o)  Barru  r.  Dt  Pinna,  33  Cb.  D.  238.  And  sm  5i»«  r.  Pape,  31  Ch.  D. 
644. 

(f)  Jjodyman  v.  (irav^  L.  It  C  Ch.  7C3;  Simper  v.  Fulry,  2  .1.  &  U.  655; 
narMdgt  r.  WarwicJc,  3  Ex.  652  ;  Ayn$lf<j  v.  Qlortr,  10  Ch.  283. 
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to  light ;  (q)  not  limited  in  time  by  the  duration  of  the  lease,  for 

an  easement  for  a  term  of  years  cannot  be  created  by  prescription, 

either  under  the  statute  or  at  common  law,  though  it   can  by 

express  grant,  (r) 

Occupation         The  fact  that  the  premises  have  not  been  in  the  occupation  of 

by^thetame    ^^^^  same  person  all  along,  is  clearly  immaterial,  (.s)  and  it  makes 

person.  no  difference  that  the  lease  has  come  to  an  end,  and  been  renewed, 

or  agreed  to  be  renewed,  by  the  ground  landlord.  (/) 

Crown  ffjjQ  third  section  of  the  Act  does  not  bind  the  Crown,  (u) 

freeholds.  ^   ' 

Excection  of       Where  the  lease  is  of  the  house  and  appurtenances  "except 

rights  as  to     rights,  if  any,  restricting  the  free  use  of  any  adjoining  land,  or  the 

in"  l*and  ^°'°'  Conversion  or  appropriation  at  any  time  hereafter  of  such  land 

for   building   or   other   purposes,   obstructive   or  otherwise,"  the 

exception  does  not  operate  as  an  agreement  or  consent  on  the  part 

of  the  lessee  that  the  owners  of  the  adjoining  land  may  always 

build  to  obstruct   the   light,   but   only   preserves   to   the   lessor 

the  right,  until  an  adverse  right  is  acquired  by  prescription,  of 

derogating   from   his   grant  and   doing  what  he  likes  with  the 

adjoining  property ;  (^v)  but  if  there  is  an  express  proviso  that 

the  landlord  shall  have  power  to  build  on  the  adjoining  land, 

whether  such  buildings  shall  affect  the  light  and  air  or  not,  the 

Meaning  of     result  Is  different,  (x)     In  that  case  such  a  clause  was  contained 

"adjoining or  yfH^i  reference  to  the  lessor's  "adjoining  or  contiguous"  land,  and 

contiguous  u  o  o  ' 

land.  the  lessor  was  building  so  as  to  obstruct  the  plaintiff's  lights  on 

land  on  the  opposite  side  of  the  road;  and  it  was  held  that  this 
land  was,  by  reason  of  the  doctrine  that  the  sub-soil  of  a  road 
belongs  to  the  adjoining  owners  usque  ad  medium  filutn  vice, 
"  adjoining  or  contiguous,"  and,  therefore,  that  the  land  was 
within  the  clause  of  the  lease,  and  the  building  could  not  be 
restrained.  But  where  there  was  a  garden  belonging  to  the 
purchaser,  several  yards  long,  between  two  houses,  it  was  held 
that  the  houses,  though  near  to  did  not  "  adjoin  "  the  land  of  the 
vendors  within  the  meaning  of  a  somewhat  similar  covenant,  (y) 

{q)  Frewen  v.  PhiUipn,  11  C.  B.  N.  S.  449  ;  Simper  v.  Fohi/,  2  J.  &  H.  555. 
An  easement,  such  as  right  of  way,  stands  on  a  different  footing,  and  cannot  be 
acquired  by  a  tenant  by  user  over  land  occupied  by  another  tenant  under  the 
same  landlord.     Kilgour  v.  Gaddcs  (1904),  1  K.  B.  457. 

(r)  Wheaton  v.  Marie,  [1893]  3  Ch.  48  ;  MitcMl  v.  CanfriU,  37  Ch.  D.  50 ; 
liobson  V.  Edwards,  [1893]  •>  Ch.  146. 

(s)  liobson.  V.  Edwards  (1893),  2  Ch.  146. 

(0  Ih. 

{«)   Wlieaton  v.  Maple  (1893),  3  Ch.  48  ;  Perry  v.  Eames  (1891),  1  Ch.  658. 

(i«)  Mitchell  V.  Cantrill,  supra. 

{x)  Eaynes  v.  King,  [1893]  3  Ch.  439. 

(y)  Ind,  Coope  &  Co.,  Ltd.  v.  Hamhlin,  84  L.  T.  168,  reversing  Buckley,  .T.,  81 
L.  T.  779. 
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(fi)  "  Without  InUrruptionr—WhtiihQT  an  interruption  is  sub- 
mitted to  or  acquiesced  in,  within  the  meaninj,'  of  the  statute, 
must  depend  on  the  circumstances  of  each  case,  and  the  conduct 
of  the  parties,  and  this  is  a  question  for  tlie  jury,  (i)  It  is  not 
necessary  that  an  action  for  obstruction  should  l>e  commenced  to 
rebut  the  idea  of  acquiescence  or  submission,  for  any  coniluct 
indicative  of  active  resisUnce  is  sufficient.  (:) 

It  seems  that  the  |)erson  who  asserts  that  an  alleged  twi-nty  Notiec  to 
years'  enjoyment  of  light  has  been  interrupted  during  that  period  tZr,  ,r^ 
is  bound,  under  .st^t.  4  of  the  Prescription  Act,  to  prove  that  "'*""^'*^- 
some  notice,  other  than  that  which  arises  from  the  mere  existence 
of  a  physical  obstruction,  was  given  to  the  iK.'rson  interrupted,  of 
the  person  by  whose  authority  tiie  interruption  was  made.  («) 

(<)  "Ani/  Local  Umijt  or  Cmlom  to  the  Contrary  notwUhdanding." 
—The  ancient  custom  of  the  City  of  London,  whereby  the  owner 
of  a  house  in  any  street  was  i)ormittod  to  raise  it  to  wliatever 
height  ho  might  tliiuk  fit.  and  all  such  local  customs,  are  abolished 
by  the  Act.  (ft) 

Under    sect.    3   of   the    Prescription   Act.    1832,    no  right   is  Where  right 
acquired,  if  it  appears  tliat  it  was  enjoyed  by  some  consent  or'"*"!"?"^ 
agreement,  expressly  matle  or  given  for  that   puri>ose   by  deed  of  ^^ent. 
or  writing,  (r)     It  is  not  nece5.<yiry  that  the  agreement  should  bo 
signed  by  U.th  jwrties.  and  an  agreement  in  writing,  signed  by  the 
person  who  obtained  the  lights,  will  satisfy  the  miuirements  of 
the  1'./) 

'li  :  n  refers  to  a  deed  or  writing  purporting  to  give  con- 

sent to  an  enjoyment  as  a  matter  of  revoaible  leave  and  Ucense 
and  not  to  one  which  gives  consent  as  a  matter  of  irrevocable 
right ;  (<)  and  if  a  consent  or  agreement  be  given  or  made  whereby 
the  prescnpUve  period  is  prevented  running,  it  can  be  terminated 
(i)  Gait  V.  i4Mo<,  8  Jur.  N.  &  I»«7  ;  BtnnUon  r.  Catlumqht  5 B  A S  1     n..* 

(a)  SnUon  V    '-     -'     '  nolloii,  lit  C'li.  D.  4fi' 

(<r)  Se«    M'lyor  0/  I^ndon   r.    Ptwlertrt'    Company,   2   Moo    *    R    409- 

(rf)  JIftcifuy.  Alkin^n,  1.3  Ch.  D.  283;  Mitchell  r.  Cantrill    .37  Ch    D    V,  ■ 
Ilayn»  r.  hn,,  [I8;.;<J    3   Ch.    4.39;    G^darU  on  lWm,«'/i  (6.h  cS)."^  ^ 

U«.  837.      Sc«  Ilutfoe  y.  Grouniell,  h6  L.  T.  426,  where  the  effect  of  an 
iMcnptoo  on  »  (tone  in  a  wall  waa  cgnaidcritl.  *" 

E.B.C. 
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at  any  time  by  notice,  and  the  period  of  twenty  years  will  then 

begin  to  run.  (/) 

(/)  Hoiv  the  Twenfi/  Yea7's  arc  to  he  computed. — Sect.  4  of  tlie 

Prescription  Act  provides  for  the  method  by  which  the  period  of 

twenty  years  is  to  be  computed,  (ff) 

The  words  "  suit  or  action  "  as  used  in  this  section  refer  to  any 

action  in  which  the  right  is  'j^uestioued,  and  not  merely  to  the 

action  then  pending,  (h) 
What  must         In  order  to  support  the  plea  of  enjoyment  during  the  period, 
be  prove  .       actual  user  must  be  proved  in  the  first  (i)  and  in  the  last  (k)  years 

of  the  period  relied  on. 
What  con-  An  uninterrupted  enjoyment  of  more  than  nineteen  years  can- 

internTption    '^°''  ^®  defeated  by  any  subsequent  inten-uption,  not  acquiesced 

in.  (I) 

To  constitute  an  interruption  under  the  fourth  section  there 

must  be  an  actual  discontinuance  of  the  enjoyment  in  fact,  by 

reason  of  an  obstruction  submitted  to  or  acquiesced  in  for  a 
Intermittent  year,  (hi)  But  I'epeated  inteiTuptions  in  fact,  though  each  too 
interruptions  gj^^j.^^  j-q  operate  as  "  an  inteiTuption,"  may  yet  be  sufficient,  and 

are  good  evidence  to  show  that  the  user  all  through  was  "con- 
tentious," and  so  not  a  user  "  as  of  right "  within  the  statute,  (n) 

Mere  non-user  is  not  an  "  interruption."  (o) 

The  temporary  use  for  more  tlian  one  year  of  interior  boarding 

and  open  shelving,  by  which  a  material  interference  with  the  light 

(/)  Greeiihalgh  v.  Brindley  (1901),  2  Ch.  324 ;  Easton  v.  Isted  (1903),  1  Ch. 
405. 

{(j)  It  provides  as  follows  :  "  That  each  of  the  periods  of  years,  hereinbefore 
mentioned,  shall  be  deemed  and  taken  to  be  the  period  nest  before  some  suit  or 
action  wherein  the  claim  or  matter  to  which  such  period  may  relate  shall  have 
been  or  shall  be  brought  into  question."  It  further  provides  "  that  no  act  or 
other  matter  shall  be  deemed  to  be  an  interruption,  \vithin  the  meaning  of  this 
statute,  unless  the  same  shall  have  been  or  shall  be  submitted  or  acquiesced  in 
for  one  year  after  the  party  interrupted  shall  have  had  or  shall  have  notice 
thereof,  and  of  the  person  making  or  autliorising  the  same  to  be  made."  See 
notes  to  this  section  in  Gale  on  Easements  (7th  ed.  1899),  p.  182. 

(h)  Cooper  V.  Euhbucl;  12  C.  B.  N.  S.  456. 

(0  Bailey  v.  Apphyard,  8  Ad.  &  E.  161 ;  Carr  v.  Foster,  3  Q.  B.  581. 

ik)  Parker  v.  Mitchell,  3  P.  &  D.  655.  See  also  Lowe  v.  Carpenter,  6  Ex. 
825  ;  Flitjlit  V.  Thomas,  infra. 

(0  Flight  V.  nomas  (Ex.  Ch.),  11  Ad.  &  E.  688  ;  (in  H.  L.)  8  CI.  &  F.  231. 
And  see  Eaton  v.  Swansea  tVatenco7-ks  Co.,  17  Q.  B.  267 ;  Bridewell  Hospital 
V.  Ward,  Lock  &  Co.,  62  L.  J.  Ch.  270,  and  infra,  p.  307. 

(to)  Plasterers'  Company  v.  Parish  Clerks'  Company,  6  Ex.  630.  See 
Ladymaii  v.  Grave,  ante,  p.  303,  as  to  interruption  by  unity  of  possession. 

(n)  Eaton  v.  Swansea  Waterworks  Co.,  17  Q.  B.  267,  supra  y   Gale  (Tth  ed.) 
p.  205.     See  Sogers  v.  Taylor,  2  H.  &  N.  828.     As  to  what  will  be  a  sufficient 
submission,  see  Gale  v.  Abbot,  8  Jur.  N.  S.  987. 

(o)  Carr  v.  Foster,  3  Q.  B.  581.    See  EoUins  v.  F«rJi«ir,.13  Q.  B.  D,  304. 
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had  liccn  iaiiM.><l,  Wiks  lulil  lo  l>c  a  uuie  discnntiuuaiuo  «(  user, 
and  not  an  adverse  (■listriK  timi  m-  "  intcmiplioii "  within  tlio 
section,  (p) 

(g)  Onuji  of  Proof  uiuUr  the  J'ir.viiption  Act. — A  }'riiiiii  Jurif. 
case  of  enjoyment  must  be  proved  nflirmalivcly  liy  a  jMrsoii  who 
alleges  a  twenty  years'  enjoyment  of  light.  The  defendant,  liow- 
ever,  when  the  plaintiff  has  done  this,  may  di.splaco  the  jtrimd 
faeit  case,  either  hy  i)n>vin;.j  the  existence  of  an  olistruction  at  the 
commencement  of  the  twenty  years,  or  a  statutory  interruption 
of  the  enjoyment  at  some  time  durinj;  the  twenty  years,  or  hy 
showing,  by  other  evidence,  that  the  plaintiffs  evidence  of  enjoy. 
ment  cannot  be  relied  on.  (7)  If  it  appear,  on  the  plaintiffs 
cvidonr-e,  tliat  them  has  lieen  some  interruption,  which  in  its 
nature  is  |HTmnnent,  the  onus  is  on  tlie  plaintitVof  jiroving  that 
such  interruption  did  not,  in  fact,  continue  with  his  acquiescence 
for  a  year;  but  if  the  interruption  is  in  its  nature  fluctuating 
and  temjwrar^',  the  onus  of  proving  tliat  it,  in  fact,  continued 
and  was  acquiesce*!  in  by  the  plaintiff  for  a  year,  lies  on  tlio 
defendant,  (r) 

(h)  Ptriod  of  PrtJicripfion. — Under  sect.  G  of  the   "ActO^)  no  jjo  prcscrip- 

presumption  shall  l)c  allowed  or  made  in  favour  or  support  of  any  tion  allowed 

•    •  ,     ,     ,  .      ,     ,         ■   ,  for  shorter 

claim,  upon  proof  of  the  exerci.se  or  enjoyment  of  the  ngiit  or  periods  than 

matter  claimed  for  any  less  period  of  time  or  number  of  years  than  moniioncd  iu 

for  such  perio<I  or  numlier  mentioned  in  this  Act,  as   may  be 

applicable  to  the  case  and  to  the  nature  of  the  claim."  (.<)     It  ha.s 

l>een  held  (0  that  where  the  access  of.  light   has   been   enjoyed 

without  interruption  for  ninetci>n  years  and  a  fraction,  and  then 

an  interruption  takes  place,  the  Court  will  not  interfei-c  to  jirotcct 

the  inchoate  right  by  injunction  before  the  lapse  of  the  full  period 

of  twenty  years,  and  an  inchoate  title  cannot  be  treated  as  complete, 

oven  if  elTectual  interruption  l>efurc  the  title  liccomcs  absolute  is 

impooflible.  (u) 

(•)  Prracriplion  by  Common  Late. — Tlie  Act  (if)  has  not  taken 

(p)  Smith  V.  Itaxter  (l?fO),  2  <h.  l.T«. 

(7)  Sfidon  r.  Hank  <■/  Ilollon,  10  Ch.  D.  4C2.  8c«  2  &  3  Wni.  IV.  c.  "I, 
•.4. 

(r)  Prfimd  r.  IHaykam,  41  Ch.  P.  268. 

\$)  2*3Wni.  IV.  c.  71. 

(I)  Oovtrnort  of  BTidrwtU  Ifotpitai  r.  Ward,  LocJe,  Dowdm  Jt  Co.,  62  L.  J. 
Ch.  270,  •pproTcd  l>v  North,  J.,  ia  Daitenta  (L</rd)  r.  Commiuioneri  0/ 
atvtrtfor  lyondon  (ITOS),  2  Ch.  70«. 

(«)  BaUtnta  (/»rd)  r.  Commiuionen  (ff  Sewen  for  London  (1895),  2 
Ch.  70B,  inprn. 

(If)  Scfl  Darting  r.  CTiM,  4  F.  &  F.  339 ;  Bright  r.  Walktr,  I  C.  M.  &  R. 
217, 
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away  any  of  the  modes  of  claiming  easements  which  existed  before 
that  statute.  A  title  to  the  access  of  light  can  also  be  acquired  by 
proof  of  enjoyment  from  time  immemorial,  and  a  prescriptive 
common  law  right  thus  established,  (a;) 


SECT.  VI.— EXTINCTION  OK  ABANDONMENT  OF  THE  RIGHT. 

(1)  Generally. 
By  express  It   would   appear  that,  in  the  case  of  easements,  as  of  other 

incorporeal  rights,  an  express  release,  to  be  effectual,  must  be  under 
seal.  This  rule,  however,  must  not  be  taken  to  exclude  a  written 
instrument  not  under  seal,  or  even  a  parol  declaration,  as  evidence 
to  show  the  character  of  any  act  done,  or  any  cessation  of  enjoy- 
ment, (y)  In  equity,  an  easement  may  be  lost  or  diminished  Ijy 
agi'cement  or  acquiescence,  (z) 


release, 


(2)  "Where  Eight  has  beex  the  Subject  of  a  Licence. 

A  licence  executed  is  not  countermandable,  but  is  so  where  it  is 
executory ;  that  is  to  say,  if  a  person,  acting  upon  a  permission 
gi-antcd,  executes  work  of  a  permanent  character,  and  incurs 
expense  in  consequence  of  the  licence,  the  licensor  cannot  revoke 
his  licence,  and  make  the  licensee  destroy  his  work,  or  treat  him 
as  a  ■\\Tongdoer.  (a) 

(3)  What  constitutes  Abandonment. 

Difficult  questions  sometimes  arise  as  to  whether  the  right  of 
light  to  apertures,  which  have  been  closed  by  the  owner  of  a 
building,  is  entirely  lost,  as  having  been  abandoned,  or  whether  the 
windows  have  only  been  closed  for  temporary  pui-poses.  Non-user 
must  be  of  such  a  chai-acter  that  a  release  of  the  right  granted  can 
he  presumed,  in  order  to  destroy  an  easement  of  a  positive  kind  by 
abandonment ;  but  no  release  of  a  right  need,  or  indeed  can,  be 
presumed  in  the  case  of  light,  for  there  is  no  right  to  reconvey,  but, 

f    (x)  Aynsk)/  v.    Glover,  L.   R.   10  Ch.  283.      See  also  Duke  of  Norfolk  v. 
Arhutlmot,  5  C.  P.  D.  390.     See  Ihe  remarks  of  Selborne,  L.C.,  in  Ballon  v. 
Angus,  G  App.  Cas.,  at  p.  794. 
•     (y)  Gale  (7tb  ed.),  482. 

(z)  Salaman  v.  Glover,  L.  R.  20  Eq.  444.  See  also  Waterlow  v.  Bacon,  L.  R. 
2  Eq.  514. 

(a)  See  McManus  v.  CooJce,  35  Ch.  D.  681 ;  Winter  v.  Brochwell,  8  East,  308. 
See  also  Davies  v.  Marshall,  10  C.  B.  N.  S.  G97.  See  also  Liggins  v.  Inge,  7 
Bing.  682  ;  Wallis  v.  Harrison,  4  M.  &  W.  538  ;  Mold  v.  Wheatcroft,  27  Beav. 
510 ;  Bankart  v.  Tennanf,  L.  R.  10  Eq.  141. 
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iostoatl,  the  servient  owner  must  Ik?  regnnlcd  as  ruleasetl  from  hi* 
ohlijration  not  to  buiUI,  createtl  by  his  implied  eoveimnt.  (b) 

At  to  tlio  effect  of  unity  of  jxissession,  see  antf,  [>.  30:5.  pouidoi 


pouetiion. 


(4)  Altkk.vtiox  of  Lk;hts. 

(a)  Alteration  of  Lights  acquired  hy  Prescription. — The  owner 
of  a  light  acquinHl  hy  prescription  docs  not  lose  his  right  merely 
from  the  circninstunce  that  he  has  o]H>ned  now  windows  close  to 
the  ancient  li^'lit,  or  that  he  has  altered  the  size  and  p)sition  of  llio 
Utter — that  is,  always  assuming  that  some  portion  of  the  altered 
window  com'sjK)nds  with  some  jjortion  of  the  ancient  light,  (c) 

(h)  Alteration  of  Lights  acquired  hy  Grant. — Tlio  effect  of 
altering  the  size  or  position  of  windows  accjuiretl  by  grant,  is  very 
diffen'nt  from  the  case  of  rii^hts  acqiiin?<l  by  i)rescription.  For, 
when'  the  right  is  create<l  by  grant,  it  is  prul)ably  the  intention  of 
the  grantor  Uiat  his  grantee  should  only  have  the  right  to  a  window 
of  a  certain  size,  or  in  a  certain  position.  A  material  alteration, 
therefore,  in  the  size  or  position  of  a  window,  the  right  to  which 
has  been  acquired  l>y  grant,  may  possibly  destroy  the  right,  though 
a  trifling  alteration  would  not  have  that  effect.  (»/) 

The  alteration  of  tiio  purixwe  c^r  object  for  which  tlie  building  is 
to  be  usc<l,  as  a  conversion  of  a  workshop  into  a  hoase,  or  of  a 
honse  into  a  workshop,  has  not  the  effect  of  abandoning  the  right.  (<■) 

SECT.  VII.-RKMEDIES  FOR  INTERFERENCE  WITH  THE  RIGHT. 

(1)  Gkserally. 

The  rviHJHlies  for  the  infraction  of  the  right  to  light  are  by 
action  for  damages  or  for  an  injunction,  or,  as  is  usually  the  practice, 

(I)  OodJard  on  EatrmrnU  (G(h  ol.),  p.  555,  it  ttq. ;  Moore  v.  Rawirm,  3  R.  & 
C.  332  ;  Stokot  v.  Singrrt,  «  Kl.  &  Rl.  31.     Sco  also  Cooptr  v.  Strakrr,  40  Ch.  I). 
21;  Prnlandy.  Itinqham,  41  (  li.  1).  "ifW ;  Prrulari'r*  V.   .Monro,  [1H921   1    Cli. 
gjl  .    I-..;  ..  ...     .;  ^VonmiMiOfKTj  y.  Kino,  14  Ch.  I).  2I.T;   Ihirirt  v.  Marthall, 

10  '  Vurrirrt   Company  v.  Curbetl,  '2  l>r.  iV  Sm.  .l.'iS  ;   Greenwood 

r.  ;, ,.  ....     ...  [t.  471  ;  Hfutt  V.  t'apr,  31   Ch.  D.  .^'>l ;   TajJing  v.  Jonen,  11 

H.  I.^  C.  TJ*),  connidcrcU  in  AVirnon  v.  J'rndfr,  27  Ch.  D.  43;  Ifulcftinton  v. 
Coptalaie,  9  C.  B.  N.  S.  ««')3 ;  Arcfdeetne  v.  Krlk,  2  OifT.  G83;  CrouUy  v. 
LigKtoicltT,  L.  R.  3  K^.  27;t ;  f'ouk  v.  Mayor  of  IMh,  I..  R.  C  V^\.  177.  Aa  to 
questioiM  roUting  to  al>an<lonmont  only  ariiting  after  caAcmcnt  acoiiircd,  §co 
Tuptinq  V.  Jona,  lupra.  See  ante,  p.  294,  as  to  pulling  down  building  and 
rebuilding. 

(e)  Ante,  p.  29j  ;  Tapliny  v.  June*,  11  H.  I..  C.  200  ;  Neirton  v.  Pender,  27 
Ch.  D.  43,  mpra ;  Srott  v.  Papr,  31  <h.  1>.  f)!A.  tupra  ;  Oretnxrood  v.  J/ornty, 
33  Ch.  I*.  471,  tupra;  Ptnd'irrn  v.  .Monro  (1H'J2).  1  Ch.  Cll,  lupra.  And  SCO 
Eerie»iatiii-al  Commiuvmrrt  v.  Kino,  14  <'h.  I'.  213. 

(d)  Se«!  lllaneJuirfl  v.  Ilrid.jrt,  4  Ad.  A  E.  17G. 

(»)  Edetiatticat  (.'ummi'iii'nert  v.  Kino,  14  Ch.  D.  213. 
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What  is 
necessary 
in  order  to 
maintain 
an  actioua 


for  both  damages  and  an  injunction.  (/)  In  addition,  a  person  is 
allowed  to  obtain  redress  by  removing  the  obstructing  object,  but 
it  is  a  very  dangerous  remedy,  and  rarely  employed,  as  it  might 
lead  to  breaches  of  tlie  peace,  (rj) 

In  order  to  give  a  right  of  action  for  the  obstruction  of  light, 
there  must  be  a  substantial  pnvation  of  light,  sufficient  to  render 
the  occupation  of  the  house  uncomfortable,  or  to  prevent  the 
plaintiff  from  carrying  on  his  accustomed  business  on  the  premises 
as  beneficially  as  he  had  formerly  done.  (A) 


Person  having 

interest. 


Tenant  from 
year  to  year. 


(2)  WnO  MAY  BKING  AN  ACTION. 

An  action  may  be  instituted  for  obstruction  of  ancient  windows 
by  any  person  who  has  an  interest  in  tlie  building  to  which  the 
right  is  attached,  and  who  has  suffered  injury  by  such  obstruction. 

For  instance,  a  tenant  from  year  to  year  may  bring  an  action, 
but  the  injunction  will,  it  seems,  be  limited  to  the  period  of  the 
continuance  of  the  plaintiff's  tenancy,  (?)  and  a  tenant  from  year 
to  year  under  notice  to  quit  may  obtain  an  injunction.  (Jc) 

So,  also,  a  lessee  whose  lease  has  expired  during  the  obstruction, 
but  who  has  agreed  for  a  renewal  of  his  lease,  can  maintain  an 
action.  (/)  And  tlie  Court  will  restrain  the  interference  with 
ancient  lights,  although  the  plaintiff  is  not  the  occupier  of  the 
house  interfered  with,  and  may  have  no  intention  of  occupying  it.  (m) 

Where  the  sole  plaintiff  in  an  action  for  a  mandatory  injunction 
and  damages  for  obstruction  to  the  access  of  light  to  a  freeliold 
house  dies,  the  executor  can  continue  the  action  for  damages,  and 
a  devisee  of  the  house  can  continue  the  action  for  an  injunction ;(») 

(/)  Judicature  Act,  187.3 ;  3G  &  .37  Vict.  c.  66,  s.  24,  sub-s.  7  ;  s.  25.  The 
principle  upon  -wliicli  the  Court  should  act  in  awarding  damages  instead  of 
granting  an  injunction,  was  discussed  by  Buckley,  J.,  in  Cowper  v.  Laidhr  (1903), 
2  Ch.  337. 

(j)  Hyde  v.  GraJiam,  1  H.  &  C,  per  Pollock,  C.B.,  at  p.  598.  See  Rex  v. 
JiosweH,  2  Salk.  459  ;  Arnold  v.  Jefferson,  Holt,  498  ;  Tfiompson  v.  Eashvood,  8 
Ex.  69. 

(h)  Back  V.  Stacey,  2  C.  &  P.  465  ;  Colls  v.  Home  and  Colonial  Stores  (1904), 
A.  C.  179,  and  p.  291,  supra ;  Dent  v.  Auction  Mart  Co.,  L.  R.  2  Eq.  238  ; 
Att.-Gen.  v.  Nichol,  16  Ves.  338  ;  Joel-son  v.  Duke  of  Newcastle,  33  L.  J.  Ch. 
698  ;  Wells  V.  Ody,  7  C.  &  P.  410 ;  Arcedeckne  v.  Kelk;  2  Giff.  683  ;  Beadel  v. 
Perry,  L.  R.  3  Eq.  465 ;  Aynsley  v.  Clover,  L.  R.  10  Ch.  283 ;  Moore  v.  Hall,  3 
Q.  B.  D.  178. 

(«■)  Simper  v.  Foley,  2  John.  &  H.  555. 

Ik)  Jacomh  v.  Knight,  3  De  G.  J.  &  S.  533. 

(0  Oale  V.  Ahhot,  10  M^  R.  748 ;  Rohson  v.  Edwards,  [1893]  2  Ch.  146. 

(m)  Wilson  v.  Towrtend,  1  Dr.  &  Sm.  324.  See  Fox  v.  Piirsell,  3  Sni.  &  Giff. 
242,  as  to  a  tenant  under  an  agreement  for  a  lease. 

(«)  Jones  V.  Simcs,  43  Ch.  D.  607.  '    "' 
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and  apparently  an  executor  can  himself  begin  an  action  for 
damages,  if  the  action  be  brouglit  within  six  niDUths  of  the  death 
of  hia  testator  according  to  the  Civil  Procedure  Act,  1834,  (o) 
sect.  2. 

An  action  may  also  !«  maintained  by  the  reversioner,  either  for  IVovcr»loncr. 
damages  or  an  injunction,  if  tlio  interference  bo  of  a  permaiieiit 
nature  and  injurious  to  the  reversion ;  but,  if  the  injury  caused 
by  tlie  obstniction  is  only  an  injury  to  tlie  occupier  of  the  house 
alone,  the  reversioner  is  inaipablo  of  suing.  (;>)  The  question  is, 
whether  the  olistruction  is  only  of  a  temporary  cliaracter,  or  of 
such  a  j)ennaijfnt  character  as  really  to  produce  injtu-y  to  the 
reversioner,  and  this  is  a  question  of  fact  for  tlie  jury,  (q)  A 
hoarding  on  poles,  in  onlor  to  block  out  the  acucss  of  light,  is  not 
of  such  a  permanent  chanicter  as  to  injure  the  reversion,  (r) 

(3)  Against  whom  as  Actiok  may  be  brought. 

Any  one  who  olxstructs  the  light  is  liable  to  an  action  ;  and 
each  successive  owner  in  occupation  of  the  servient  tenement  is 
liable  fur  the  a>ntinuance  of  an  obstruction,  tliough  it  may  have 
been  commencixl  l»eforc  his  time.  I5ut  if  the  person  sued  did  not 
originally  erect  tlie  obstruction,  a  nvjuest  must  have  Ijeen  made  to 
him  to  remove  it,  before  tlie  action  is  brought.  It  is  .sufficient  if 
.such  reciuest  is  ma<le  to  tlie  party  in  jwsse.ssion,  though  he  be  only 
the  l»»ssee  ;  or  to  a  former  occupier,  while  in  possession.  («) 

Tlie  continuance  of  an  obstruction  to  ancient  lights  being  an  Action 
"  injury  committed  "  in  respect  of  property  within  sect.  2  of  the  *8'"";|' 
Civil  l*rocedure  Act,  1834,  (<)an  action  may  be  brouglit  against 
the  executors  of  a  deceased  owner  who  caused  it,  although  the 
olistmcting  building  was  completed  more  tlian  six  months  before 
his  death,  (u) 

:  Wni.  IV.  c  42. 
1  V.  Townend,  1  Vr.  &  Sm.  324  ;  Melropolilan  Auocuilion  v.  Prick, 
6  <  1..  .S,  >.  Vi  t  .  /'..,/  V.  Auction  Mart  Co.,  L.  K  2  F:.i.  2;W  ;  Jeaer  v.  (liffortl, 
4  Burr.  2141  ;  -  i  /  v.  Ilutchinton,  2  B.  i  Ad.  1(7  ;  AyiuUij  v.  (lloi-rr,  L.  It. 
10  Ch.  2H.1 ;  I  -.'.I'r  V.  CraUne,  20  Ch,  D.  589  ;  t>M/tr  v.  Citij  of  London,  etc, 
Co.,  [1896]  1  Cli.  287. 

(7)  Itrtnyp'lititn  .ltjn<n'<i/ion  V.  I'rieh,  tupm. 

(r)  Cooprr  V.  '  riZ/irw,  nu/zfrj,  ilUtiiiRuuiliiiijf  llur)uliilt  Canal  Co.  v.  King,  2 
Sim.  N.  8.  7K.  Iti  Cooper  v.  CratJrn;  tlie  naifiVilJ  was  erected  for  the  |iurpui>e  of 
MMitiiis;  a  rigUt  which  the  defendant  reallv  hkd. 

(«)  J'nruUJ-^Jkei  Co*-,  5  l:.(..  101  ;  Jona  v.  Williamt,  11  M.  &  W.  176; 
Salmom  r.  lientlry,  R\.  tc  ii.  189;  Boncrll  r.  Prior,  12  Mod.  635.  See  also 
Urth.  4.'i« ;  1  Kt  1..  Wi. 

(1)  3&4  Will  IV.  c.  42. 

(«)  Jtnlu  T.  CVi/rfm  (r.«a>i.nO  (1897).  I  Ch.  964.    For  an  instance  of  nn 
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Action  If  the  owner  of  land  on  which  a  nuisance  is  created  lets  the  land, 

onamJ  °'™^'"  an  action  to  prevent  the  continuance  of  such  nuisance  will  lie,  at 
the  option  of  the  party  injured,  either  against  the  landlord  or  the 
tenant,  (tv)  But  no  such  action,  as  a  rule,  lies  against  the  landlord 
for  any  similar  act  of  his  tenant  done  during  the  continuance  of 
the  tenancy,  (re) 

The  owner  of  the  inheritance  of  a  house  may  maintain  an  action 
against  his  own  lessee  for  obstructing  lights,  (y) 

(4)  What  Eelief  will  be  granted. 

The  relief  which  will  be  granted  for  an  obstruction  of  light  must 
depend  on  the  extent  to  which  the  defendant  has  been  allowed  to 
execute  the  obstruction.  In  the  first  place,  where  the  structure 
producing  obscuration  has  not  been  commenced,  an  injunction  may 
then  be  obtained  to  restrain  the  threatened  injury.  Secondly, 
although  the  structure  has  been  commenced,  but  has  not  been 
erected  to  such  a  height  as  to  produce  obscuration,  the  defendant 
may  be  restrained  from  continuing  the  work.  And  thirdly,  where 
the  work  has  been  executed  to  such  an  extent  as  to  produce 
obscuration,  a  mandatory  injunction,  directing  the  defendant  to 
pull  down  the  structure,  may  sometimes  be  obtained ;  but  this 
remedy  is  only  granted  under  exceptional  circumstances ;  as  a 
rule,  the  Court  in  such  a  case  gives  damages. 

(a)  Interlocutory  Injunctio7is  to  restrain  huilcling. — In  actions  in 
the  Chancery  Division,  in  order  to  prevent  the  erection  of  a  pro- 
posed building,  or  to  compel  the  pulling  down  of  one  recently 
erected,  and  which  interferes  with  a  right  to  light,  it  is  usual  to 
apply,  without  delay,  for  an  interlocutory  injunction,  (c)  Where 
the  circumstances  are  pressing  and  render  it  necessary,  it  may  be 
obtained  ex  ;partc  ,-  («)  or,  where  time  permits,  it  is  generally  tlie 
safer  course  to  give  notice  of  the  motion,  when  both  parties  are 
heard  on  the  application. 

action  against  a  builJer,  see  Born  v.  Turner  (1900),  2  Ch.  211  ;  and  for  an  action 
an-ainst  a  railway  company,  see  Courage  &  Co.  v.  South  Eastern  By.  Co.,  19 
T.  L.  E.  61. 

(?«)  Todd  V.  Flujlit,  9  C.  B.  N.  S.  377  ;  Mason  v.  Shrewsbury  &  Hereford  By., 
L.  R.  G  Q.  B.  578. 

(a;)  Qale  (7th  ed.),  p.  557;  Cheetham  v.  Ilampson,  4  T.  R.  318;  Bicli  v. 
Basterjield,  4  C.  B.  783 ;  BUhop  v.  Trustees  of  Bedford  Charity,  1  El.  &  El. 
697.     But  see  R.  v.  Pedly,  1  A.  &  E.  822. 

(y)  Thomtinson  v.  Brown,  Sayers,  215.    See  also  4  Burr.  2141 ;  3  Leon.  109. 

(z)  Judicature  Act,  1873,  36  &  37  Vict.  c.  66,  ss.  24,  25,  sub-s.  8.  li.  S.  U. 
1883,  Ord.  50,  r.  6.     See  ante,  p.  244,  as  to  injunctions. 

(a)  Per  Lindley,  J.,  Ano7i.,  W.  N.  1876,  p.  12. 
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Upon  an  apjilicalion  for  an  interlocutory  injunction,  Uic  Court  When 
will  BCii  if  tlicn.'  i^  a  fair  <jue.stion  of  ri'jht  to  lie  tried  nt  the  hear-  ^™"     * 
ing;  an<l  will  cousiiler  wlietlier  tlie  Ixilunce  of  convenience  is  in 
favour  of   pranting   an    injunction,  rather  than  of  allowing  the 
ilefendant.s  to  complete  their  huilding  with  an  undertaking  to  i)iill 
it  down,  if  re«iiiired  to  tl<»  so.  (/<) 

A  mandatory  injunction  may  l»e  prante«l,  on  motion,  before  the 
hearing  of  the  cause,  (e)  Hut  it  will  only  he  .so  grnntetl  under 
very  special  circumstance.**.  ((/) 

Wiero  an  interlocutory  injunction   ha.s  been  grantetl  on  the  Undertaking 
u.suol  undertttkint;  a.s  to  damages,  if  it  is  afterwards  cstahlished  at  „„  grmnting  * 
the  trial   that   the  plainlilV  is  not  entitlol  to  an   injunction,  an  intorlocuton- 
inquiry  as  to  damng«>3  may  Imj  directe<l,  though  the  plaintilT  was 
U'lt  guilty  of  mi.orepn'^'ntation,  8uppn».ssion,  or  other  default  in 
olitaiuing  the  injunction,  (r) 

Before  granting  an  interlocutor}'  injunction,  the  Court  will  con-  Pcl»y  in 

1  luct  of  the  parties,  and  whether  there  ha,s  U*en  any  'nj^ciion""^ 
■  on  tlie  jart  of  the  j>erson  injured.  (/)  It  is  not 
alisolutely  necessary  to  obtain  an  interlocutor)'  injunction ;  ami, 
where  it  has  not  l>e»'n  applied  for,  the  Court  may,  notwithstanding, 
think  fit  to  gnmt  a  jierjx-lual  injunction  at  the  hearing.  (^)  Tiio 
remarks  of  Jes.sel,  M.If.,  in  the  important  case  of  Ayntley  v. 
Glorfr,{h)  will  U>  found  very  useful  as  a  guide  upon  these  prin- 
ciples and  the  effect  of  <lelay. 

Where  an  obstruction  to  light  and  air  had  existed  nearly  sLx 

'■fore  the  action  was  commenced,  and  the  ]i]ainti(r  and  his 

ooulil  never  have  gone  into  a  stable  without  ix-rceiving  it, 

the  action  was  dismissed,  (i)     If  the  building  is  erected  without 

(fc)  Srictun  V.  I'rnder,  "i"  Cli.  I>.  4.1,  II  cx*c  of  ftUoration  of  wIikIowk. 

{<■)  llfailrl  V.  iVrri/,  I,.  It.  .J  K^j.  A»'> ;   llrrmj  v.  Smith,  1  K.  &  J.  .JSO. 

(■/)  !Soc  infru,  ami  /«*•/,  p.  'M't ;  M'niiniintrr  Itnjmbu  Coal  Co.  v.  Clai/lon, 
.T«  I^  J.  111.  47i; ;  ll..<,nrT\.  llnal  W'tttrrn  Itij.  tV.  24  Ch.  I).  1;  Dau'iM  v. 
FtniutoH,  [IWl]  2  Lh.  27;  r<ii»  J^^^  v.  Iltirnseij  (1895),  2  Ch.  774,  and  at 
p.  24."i,  nnle. 

{t)  firijfUh  V.  Illatf.  27  f'h.  1».  474,  dijacnu'ng  from  dictum  of  JesMl,  M.R.,  in 
Smith  V.  l>a>j,'l\  rli.  I).  421. 

(/)  Sor- •    -.MC,  M  to  lliin,  and  JoAinon  v.  H'l/a//,  2  r>o  O.  J.  Sc  S.  18; 

DarrM  v  L.  R.  1  Cli.  244  ;  ./.im,,,/.  v.  Ku'i.jht,  3  l>e  U.  J.  tc  S.  KV.\, 

acaw!  of  i:.,  .,  .'".  ■    '.../'  V      I''- ',  •>  li.r.  N.  S.  y»<7.    <■—■  D''^'-'  i  ■■'nj^inij 

V.  Kiu'j.  I,.  U.  Iwtwren  l  whicli 

will  jaitil'y  til'.  ;  ■!   of  a  ptr,  ,  ii,  boo 

Johnion  V.  H'yi/f,  2  l»c  O.  J.  \'  S.  I«  ;  J'uriirr  v.  Mtr/itld,  .14  Ucav.  3lM».  Sco 
caae«,  antr,  pp.  24*),  240,  an  to  delay  in  applying  for  injunctions ;  Uttt*  r. 
Clifford,  X  John.  &  H.  74  ;  /Mii..  v.  Manhall,  \\U.  tc  Sin.  667. 

Qj)  Dot  aee  infm  afl  to  niandati>ry  injunctions. 

(A)  L.  R.  18  R(|.  at  p.  663 ;  and  sc«,  too,  Tht  Curriert'  Company  v.  Corbett, 
2  I>r.  *  Sra.  3.Vi,  360. 

(0  Gaunt  r.  Fynnry.  U  It.  8  Ch.  14. 
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the  plaintiS's  knowledge,  he  may  sue  for  an  injunction  after  its 
completion,  (k) 

Mere  delay  may  amount  to  laches,  and  deprive  the  plaintiff  of 

his  right  to  an  injunction.  (I) 

Where  in-  The  rule  is,  that  wherever  an  action  can  be  maintained  at 

junction  will  ^^w,  and  really  substantial  damages,  that  is  to  say,  considerable 

damages,  can  be  recovered  for  an  obstruction  already  erected, 

there  an  injunction  will  generally  be  granted  (m)  to  restrain  the 

erection  of  a  proposed  building,  or  the  enlargement  of  an  existing 

building.     This  rule  is  subject  to  the  considerations  which  will 

influence  the  Court  in  granting  an  interlocutory  injunction,  (n) 

"  Substantial  What  are  substantial  damages  it  is  difficult  to  say,  but  probably 

amagea.        „  substantial  damages  "  means  damages  to  an  appreciable  amount, 

as  distinguished  from  some  small  sum  of  £5,  £10,  or  £20;(o) 

the  ground  for  the  rule  being  that  it  cannot  be  contended  that 

those  who   are   minded  to   erect  a  building  that  will  inflict  an 

injury  upon  their  neighbour  have  a  right  to  purchase  him  out 

without   any  Act   of  Parliament  for  that  purpose   having   been 

obtained. 

Kefused  Injunctions,  therefore,  have  been  refused,  on  the  ground  that  the 

substantial      plaintiff  has  not  proved  substantial  injur}'.  (^))   The  mere  possibility 

injury  proved,  ^f  future  injury  is  not  a  ground  for  granting  an  injunction,  (q)    But 

(k)  Darren  v.  Pritchard,  L.  R.  1  Ch.  244. 

(?)  Wicks  v.  Hunt,  John.  372;  Cooper  v.  JIulbuck,  30  Beav.  160.  As  to 
■where  it  lias  no  effect,  see  Imperial  Oas  I.iijht  Co.  v.  Broadhent,  7  II.  L.  Cas. 
(100 ;  Johnson  v.  Wyatt,  9  Jur.  N.  S.  1333 ;  Turner  v.  Mirjield,  34  Ueav.  390. 
See  Cocks  v.  Fomaine,  14  L.  T.  N.  S.  390. 

(m)  Per  Jessel,  M.R.,  Aynsleij  v.  Olover,  L.  R.  18  Eq.  544,  553.  See  cases, 
infra,  as  to  dama<?es. 

(«)  Stipra,  p.  313.  See  Holland  v.  Worley,  2G  Ch.  D.  578 ;  Martin  v.  Price, 
[1894]  1  Ch.  27(5 ;  and  post,  p.  31G,  as  to  the  discretion  of  the  Court  with 
respect  to  an  injunction  or  damages. 

(o)  Dent  V.  Auction  Mart  Co.,  L.  R.  2  Eq.  at  p.  24G.  For  otlier  instances 
where  injunctions  have  been  granted,  see  Gale  v.  Abbot,  G  L.  T.  852 ;  Stokes  v. 
City  Offices  Co.,  11  Jur.  N.  S.  560;  Yates  v.  Jack,  L.  R.  1  Ch.  295 ;  Mofjuire  v. 
(Irattan,  16  W.  R.  1189.  See  also  per  Jessel,  M.R.,  in  Aynsley  v.  Glover,  L.  R. 
18  Eq.  at  p.  553. 

(p)  liaddiffe  v.  Duke  of  Portland,  3  Giff.  702  ;  Johnson  v.  Wyatt,  2  De  G.  J. 
&  S.  18;  Jacomb  v.  Knight,  3  De  G.  J.  &  S.  533;  Curriers'  Company  v. 
Corbett,  4  De  G.  J.  &  S.  7G4 ;  Sparling  v.  Clarson,  17  AV.  R.  518;  Clarke  v. 
Clark,  L.  R.  1  Ch.  16;  Eobsoii  v.  Whittingham,  ib.,  442;  Lanfrancrd  v. 
Mackenzie,  L.  R.  4  Eq.  421.  But  see  Sayers  v.  Collyer,  28  Ch.  D.  103  ;  Holland 
V.  Worley,  26  Ch.  D.  578 ;  Shetfer  v.  City  of  London  Electric,  etc.,  Co.,  [1895] 
1  Ch.  287  ;  and  see  cases,  Chap.  XX.,  ante,  p.  250,  as  to  where  the  damage  is 
small. 

(q)  Jackson  v.  Duke  of  Neuxastle,  3  De  G.  J.  &  S.  275.  See  National 
Provincial  Plate  Glass  Insurance  Co.  v.  Prudential  Assurance  Co..  6  Ch.  D. 
757;  Fritz  v.  Hobson,  14  Ch.  D.  542;  Beddall  v.  Maitland,  17  Ch.  D.  174; 
R.  S.  C.  1883,  Ord.  36,  r.  58. 
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when  tho  right  to  relief  depends  mainly  on  damage  not  sufferol  at 
the  time.  Imt  likely  to  accrue  within  a  reasonable  time,  the  Court 
will  grant  an  injunction,  (r) 

(i)  Mand'itunj  Iiijunrlion  to  dtmolUh  Buildi)U)s. — Tho  Court  has  M»'i<l»tory 
power,  where  tho  building  obscuring  the  light  has  been  alrejuly 
erected,  either  to  grant  a  mandatory  injunctiDU  directing  the  build- 
ing to  be  deinolishe<l,  and  coin{>olliiig  a  defendant  to  restore  things 
to  the  condition  in  which  they  were  lx?fore  he  Ijegan  to  build,  or  it 
may  awanl  damages. 

The  Court  will  not  order  tho  demolition  of  obscuring  structures  Oo'y  'o 
aftor  they  are  completed,  except  in  cases  in  which  extreme,  or,  at 
all  events,  very  serious,  damage  will  ensue  from  its  interference 
being   withheld,   or  where   i)ecnniary  comiwusation  will   not  do 
sul>stantial  justice.  {*) 

But  under  special  circumstances  such  an  onler  will  In-  made.  (/) 
Thus  a  mandatory  injunction  was  gr.mtetl  to  pull  down  a  building 
which  obstructtMl  the  plaintifTs  liglit,  where  ho  had  promptly 
objecte<l,  and  the  defendant  knesv  he  was  in  the  wrong.  («) 

The  material  jxiint  for  consideration  is,  the  state  of  the  new 
building  when  the  plaintiff  first  complains,  (w) 

If  after  receiving  notice  of  motion  for  an   injunction   the  dc-nanRorof 
fendant  attempts  to  anticiimte  the  order  of  the  Court,  by  hurrying  up""^ '"* 
on  his  building  before  an  injunction  is  actu.ill}'  gi-anted,  a  man-  building. 
datory  injunction  will  bo  granted  to  pull  down  what  he  has  so 
l)uilt,  without  regard  to  the  ultimate  result  of  the  action.  (./)    I5ut 
the  plaintiff  must  pursue  his  remedy  promptly,  {ij) 

(<•)  Mtasure  of  Damage-t. — The  damages  are  to  bo  estimated 
acctirxling  to  the  diminution  of  value,  not  only  for  the  purpo.ses 
of  tho  occupation  or  business  to  which  they  are  at  the  time 
of  action  applied,  but  also  to  which  they  may  in  future  be 
made  apjdicable.  (c)      And  the  character   of  the   neigIibourh(KHl, 

(r)  hicker  V.  Po/Aam,  63  L.  T.  379. 

(»)  Currirrt'  Ci>mi>antf  v.  Corbctl,2  Dr.  A  Sm.  355;  Darrtll  v.  Prltchard, 
L  H.  1  Ch.  244. 

^0  Citu  .  /■  luuHuH  rimrrry  Co.  T.  Trnrvint,  L.  R.  9  Ch.  210.  No  bar  to 
relief  ill  i'  <  complfle  bcfire  nrtion,  Ditrrtll  v.  Pritchurd,  tiittra. 

(■)  >  .ith.  \,.  K.  20  K..].  M);   llastrr  v.  //r>i«T.  44  L.  J.  Cli.  C25 ; 

Darrdl  v.  Prxtcharti.  trijira  ;    Yountjr  v.  Shitprr,  27  I«  T.  C43. 

<w)  Uu>rtn<x  ▼.  Hurlon,  K»  I..  J.  C'li.  440  ;  Shitl  v.  Utxlfny,  W.  N.  1893, 

(z)  Damid  r.  Frrauton,  [1891]  2  L.  J.  Ch.  440,  followe<l  in  I  un  Jotl  v.  Ilornttu 
(1895),  2  Ch.  774. 

Or)  Lady  Sianlty  r.  Earl  Shrtwtbury,  L.  K.  19  Eq.  CIC.  See  Lawrmct  v. 
JuUin.  34  I^  J.  Ch.  598. 

(i)  itoorf  v.  Hall,  3  Q.  B.  D.  178.  Soc  anit,  p.  311,  m  to  actiuii  hy 
rcvcnrioner. 
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and  the  interest  of  the  plaintiff,  must  be  taken  into  con- 
sideration, (a) 

{d)  Damages  or  Injunction. — In  all  cases  in  which  a  judge  has 

jurisdiction  to  entertain  an  application  for  an  injunction,  he  may 

award  damages  either  in  addition  to,  or  in  substitution  for,  such 

injunction ;  and  such  damages  may  be  assessed  in  such  manner 

as  the  Court  shall  direct,  (h) 

Rule  in  Shel-      It  may  be  stated  as  a  good  working  rule,  that  damages  may  be 

Lonkati'^''       given  in  substitution  for  an  injunction,  in  cases  where  there  are 

Eleciric  found  in  combination  the  four  following  requirements,  viz.  where 

'^ '     °'        the  injury  to  the  plaintiff's  legal  rights  is  (1)  small,  (2)  capable  of 

being  estimated  in  money,  (3)  can  be  adequately  compensated  by 

money  payment,  and  (4)  where  the  case  is  one  in  which  it  would 

be  oppressive  to  the  defendant  to  grant   an   injunction -,(6)   and 

there  is  nothing  in  Colls  v.  Home  and  Colonial  Stores  {d)  which 

conflicts  with  this  principle,  (c) 

All  circum-         All    the    circumstances   of  each   ease   will   be    considered    in 

.stances  to  be  exercising  the  discretion.     The   Court   will   not,  when   the   de- 
considered,       „      ,        ,      ,     -i  ,.  i  i  i  ,  ,    .      .„.  , 

fendant  s  buildings  would  render  the  plaintift  s  property  abso- 
lutely useless  to  him,  compel  the  plaintiff  to  sell  his  property  out 
and  out  to  the  defendant,  especially  where  the  defendant  has, 
during  the  progress  of  the  action,  given  an  undertaking  to  pull 
down,  if  so  ordered  at  the  triah  (/)  But  if  the  injury  to  the 
plaintiff  will  be  less  serious,  and  his  property  will  remain  sub- 
stantially useful  to  him,  if  the  defendant's  buildings  are  permitted 
to  continue,  the  Court  may  award  damages  in  lieu  of  an  injunction, 
and  the  Court  will  take  into  consideration  the  nature  and  situation 
of  the  property,  e.g.  the  circumstance  that  it  is  situate  in  the  centre 
of  a  large  city,  such  as  Loudon,  {g)  Whether  the  Court  has  juris- 
diction to  give  damages  in  lieu  of  an  injunction  for  future  injury 
is  not  clear.     The  Court  of  Appeal,  in  Dreyfus  v.  Peruvian  Gimno 

(a)  lb.  See  Newson  v.  Pender,  27  Ch.  D.  43.  Where  there  is  a  covenant 
for  quiet  enjoj'ment  after  a  grant  of  light,  see  Leech  v.  Schweder,  L.  R.  9  Ch. 
463. 

(i)  21  &  22  Vict.  c.  27,  s.  2;  repealed  by  46  &  47  Vict.  c.  49;  36  &  37  Vict. 
c.  66,  s.  24  (7). 

(c)  Shel/er  v.  City  of  London  Electric  Light  Co.,  [1895]  1  Ch.  287.  See 
also  Cowper  v.  Laidler  (1903),  2  Ch.  337. 

(d)  (1904)  A.  C.  179,  and  at  p.  291,  s^qn-a. 

(e)  Per  Parwell,  J.,  in  Eiggins  v.  Belts  (1905),  2  Ch.  210,  at  p.  179.  See 
also  p.  291,  supra. 

(/)  Greenwood  v.  Hornsey,  33  Ch.  D.  471. 

Ig)  Holland  v.  Worleij,  26  Ch.  D.  578,  where  Aynsletj  v.  Glover,  L.  R.  18  Eq. 
544 ;  Krehl  v.  Burrell,  7  Ch.  D.  551  ;  and  Smith  v.  Smith,  L.  R.  20  Eq.  500, 
were  considered.  Sayers  v.  Collyer,  28  Ch.  D.  103,  supra ;  Eipgrave  v.  Case, 
28  Ch.  D.  356.     See  also  Allen  v.  Ayres,  W.  N.  1884,  p.  242. 
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Off.,  (A)  cxiircs-setl  a  clear  opiuioii  n;,'aiiist  such  jurisiliction,  but 
such  damages  wore  givea  in  JloUaml  v.  Worley,  (i)  aiul  by  Ki'ke- 
wich,  J.,  in  Martin  v.  Price,  (/t)  but  tlie  Court  of  Appeal  held  tluit 
the  injunction  should  be  ^i^nti'd  in  that  case. 

■When?,  after  the  hearing  of  an  action,  there  is  difficulty  in  Appointment 
ascertaining  from  the  evidence  the  amount  of  injury,  a  surveyor  by'cJuri'to 
is  sometimes  ajijiointed  to  reiwrt  to  the  Court.  (/)  report  ou 

SECT.  VIM.— ItlGIlT  TO  I'HOSPKCT  OU  ritlY.VCY. 

Tlie  erection  of  a  building  which  merely  intercepts  the  prospect 
of  another,  even  if  long  enjoyed,  without  obstructing  any  lights  to 
which  he  niiiy  1«»' entitled,  is  not  actionable,  (m)  But  u  right  to  an 
uninterrupted  pmsjiect  ni.iy  be  acquin'd  under  a  covenant  to  that 
effect.  («)  An  injunction  will  not  lie  granted  to  restrain  the  View  of  pUco 
erection  of  a  building  Wcjiuse  it  injures  the  plaintiff  by  obstructing  °'  '>"»'""»"• 
the  view  of  his  place  of  business.  (</) 

The  intrusion  upon  a  neighbour's  privacy,  even  by  opening  a  Privacy, 
new  window  overlo<jking  the  adjoining  land,  is  not  a  ground  for 
interference,  (p)  If  a  window  is  ojKined  and  jjrivacy  disturbed, 
the  only  remedy  of  the  adjoining  owner  is  Ut  build  u])on  his  land 
opposite  the  window,  (q)  It  is  quite  clear  that  a  party  has  a  right 
to  open  new  window.s,  althougli  he  is  tliereliy  enabled  to  over- 
look bis  neighbour's  premises,  and  so  interfere,  perhaps,  with  Ins 
comfort,  (r) 

(h)  43  Ch.  n.  .lie, ;  ipplicJ  in  rv.;«;-  v.  Uidirr  (1W3),  2  Cli.  337. 

(0  26  Ch.  I).  .^78. 

(k)  [1894]  1  Ch.  276. 

(0  Ktik  T.  Pmnon,  L.  R.  6  Ch.  809;  Baliie  Co.  v.  Simpion,  24  W.  R.  .390; 
J.rreh  T.  SrAwdrr,  43  I,.  J.  Ch.  493  n. 

(m)  Knou-ln  v.  Hi<:har<Uon,  1  Mod.  55:  lIV/Zi  v.  Orfy,  7  C  &  I*.  410;  All.- 
r„n.  V  rt'.unSly,  2  Vc».  Mjn.  453.  Sec  AUr.-r^  fate,  I)  Coke's  R.  58;  imuirt 
V.  1  M.  *  Cr.  459. 

I  ■',  p.  228. 

in)  b«;  antt,  p.  22**. 

(p)  Turnrr  v.  Spoonrr,  1  l>r.  *■  Sm.  467.  Sco  i\bo  ptr  Lord  Wcslburv,  in 
Taplinq  r.  Jont;  1 1  H.  L.  (  .  • ,  p.  289. 

Of)  ChanHUr  X.  TKnmj»ou.  '.    »ceO  Jlcp.  bH  h;  CoUerell  v.  nnJUhf, 

4  tip.  N.  I".  C.  69;  Re  /'rnny  ,n,.i  th<  Simth-tAftTn  11;/.  Co..  7  El.  &  HI.  660. 

(r)  I'rr  Kitid'T^lcv,  V.-C.,  in  Turnrrv.  H/nonrr,  tuirra.  Sec,  however,  prr 
lUll,  V.-C,  in  JmtJ  .Mannm  v.  Johnum,  1  t'h.  I),  at  p.  080,  and  ante,  p.  248, 
where  there  w  «  covenant  not  to  build  beyond  a  cerlaio  line. 
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SECT.  I.— DEFINITION  OF  A  PARTY  WALL. 

The  most  ordinary,  and  the  primary,  meaning  of  the  term 
"party  wall"  is,  a  wall  of  which  the  two  adjoining  owners  are 
tenants  in  common,  (a) 

The  words  "  party  wall "  may  be  used  in  four  different  senses. 
They  may  mean,  first,  a  wall  of  which  the  two  adjoining  owners 
are  tenants  in  common,  as  in  Wiltshire  v.  Sidford,  (b)  and  Cubitt 
V.  Porter,  (c)  that  is  the  most  common  and  the  primary  meaning 
of  the  term;  secondly,  a  wall  divided  longitudinally  into  two 
strips,  one  belonging  to  each  of  the  neighbouring  owners,  as  in 
3faUs  V.  HavMns ;  (d)  thirdly,  a  wall  which  belongs  entirely  to 
one  of  the  adjoining  owners,  but  is  subject  to  an  easement  or  right 
in  the  other  to  have  it  maintained  as  a  dividing  wall  between  the 
two  tenements ;  (e)  and  lastly,  a  wall  divided  longitudinally  into 

(a)  As  to  party  walls  under  the  London  Building  Act,  see  Sect.  V.,  p.  326, 
post. 

(b)  1  M.  &  R.  404. 

(c)  2  M.  &  R.  267 ;  Mayfair  Property  Co.  v.  Johnston,  [1894]  1  Ch.  508. 
(rf)  5  Taunt.  20. 

(e)  The  term  was  so  used  in  some  of  the  Building  Acts  which  are  now 
repealed.     See  Aerated  Bread  Co.  v.  Shepherd,  13  T.  L.  R.  311. 
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two  moieties,  each  moiety  l>ei»j,'  subject  to  a  cross  taseuu-ut  in 
favour  of  the  owuit  of  tho  other  moiety.  (/) 

A  wall  may  be  a  party  wall  up  to  such  part  of  its  height  as  Party  wall 
belongs  iu  common  to  two  buildings,  ami  ceaso  to  bo  a  party  wall,  ^^hcighV. 
and  Ik;  the  seiuirato  property  of  one  of  tho  owners,  for  the  rest  of 
it«  height  ;(•/)  or  jMrty  wall  in  jwirt  of  its  length,  namely,  for  such 
distance  as  it  is  used  on  lioth  sides  by  the  resjK-clivo  owners,  and 
8C|>aruto  projierty  of  one  of  tho  owners  in  other  part,  (h) 

It  may  be  here  mentioncil  that  tho  ownership  of  a  building 
partly  overhanging  other  premises  does  not  give  tlie  owner  a  right 
to  raise  the  overhanging  jKirt  of  his  buihling.  (i) 

It  was  held  in  an  old  case(^)  that  tho  builder  of  a  house  on  a  Croaiion  of 
new  foundation  was  not  entitled  to  buiM  his  side  or  flank  wall  *  P'^'^  "*"• 
one-half  on  his  own  ground  and  the  other  half  on  the  vaaiut 
ground  of  his  neighliour,  "for  no  man  has  a  right  to  presume  that 
liis  neighlour  will  hereafter  build  a  house  ailjoiiiing  to  his,  ami 
erect  half  of  his  outside  wall  on  his  neighbour's  ground  iu  cou- 
SGtiucnco  of  such  a  presumption."  (/) 

SECT.  Il.-OWNKRSIIIP  AND   USE  OF   rAIiXY  WALLS. 

(I)  Gknkiiai.ly. 

^Vhere  it  is  not  known  under  what  circumstances  a  wall  was  Presumption 
built,  the  presumption  is  that  it  belongs  to  the  two  proprietors  as  °'  t«n»noy  in 

.      •  /     \       »      .1  t  ■        p  11  1     1       common. 

t' 11  ants  in  common,  (m)     As  the  ownership  of  a  wall  or  hedge 

m.i y  \te  proved  by  acta  of  owner.ship,  (n)  so  the  common  user  of  a 
wall  soi^arating  adjoining  lands  belonging  to  different  owners  is 
prima  facie  e\ndence  that  the  wall,  and  the  land  on  which  it 
stands,  belong  to  the  owners  of  those  adjoining  lands,  in  equal 

'/"i   r<r  Frv,  .T  .  in   VTatton  v.  Gray,  14  Ch.  D.  192.     The  CoHe  Napol^n 
inn  roncfminc  pnrtv  wnll«  ;  bco  articled  C.W-rifi4. 
.././,  L.  K.  H  Ch.  101*4  ;  Knight  v.  J'untll,  11  Cb.  U.  412 ; 
'»niy.  14  Ch.  D.  192;  and  eec  Drury  v.  Army  ami  A'avy  Avziliury 
.2Q.  11.271. 
li;  Kntghl  v.  I'mntll,  L.  IL  11  Ch.  D.  412 ;  Mayfair  ProptHy  Co.  v.  Johnton, 
(1894)  1  Cli.  508. 

(i)  Corltit  y.  Hill,  L.  B.  9  Eq.  671;  Layboum  v.  aridity,  [1892]  2 
Ch.  M. 

(k)  Bartow  v.  S'mman,  2  Wm.  niackstonc,  959. 

(0  Cf.  tho  Lomion  KiiililiiiK  Act,  1H'J4,  ».  87  (6),  nmlor  which,  Ruhjoct  to  ilio 
parni'  '      -npcnMtion,  tho  foutingB  of  a  party  wall  may  bo  built  on  tho 

■djoi'  I  Un<l. 

(m;  II  1  t.-.irr  T.  Siilford,  1  M.  A:  R.  404  ;  llutrkinton  t.  Maim,  Ale.  it  Nap. 
155;  Duke  of  Stwxutif  v.  Clark,  H  Taunt  627,  628. 

(«)  Ouy  V.  ir«/,  2  Selwyn,  N.  P.  1297;  Uarihall  v.  Tayhr,  [1895]  1  Ch. 
641, 
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When  pre- 
sumption 
does  not 
arise. 


Generally 
built  on 
common 
property  of 
both. 


Inscription 
stone  in  wall. 


moieties,  as  tenants  in  common,  (o)  If  A,  builds  on  B.'s  wall, 
knowing  that  he  is  trespassing,  he  makes  a  gift  of  what  he  builds 
on  the  other  wall.  It  is  not  looked  on  as  a  gift,  but  it  is  the 
property  of  the  owner  of  the  other  wall.  The  law  is  the  same  if 
what  is  done  is  done  by  permission.  Again,  where  a  man  asks  for 
permission  to  build  a  wall  on  another  man's  wall,  and  there  is  no 
agreement  or  anything  moie  than  the  permission,  the  result  is 
that  the  wall  in  question  becomes  the  wall  of  the  person  upon 
whose  soil  the  other  wall  is.  (j)) 

In  a  case  where  a  man  built  a  wall  formiug  one  side  of  his 
house  on  the  top  of  a  wall  on  his  neighbour's  land,  it  was  held 
that  he  did  not  acquire  a  statutory  title  by  possession,  merely  by 
using  such  wall  as  one  side  of  his  house,  (q) 

Where  the  precise  extent  of  land  originally  belonging  to  each 
owner  can  be  ascertained,  the  presumption  of  a  tenancy  in  common 
does  not  arise ;  and  if  two  persons  have  a  party  wall,  one-half  the 
thickness  of  which  stands  on  the  land  of  each,  they  are  not, 
therefore,  tenants  in  common  of  the  wall,  nor  of  the  land  on 
which  it  stands,  although  the  wall  was  erected  at  their  joint 
expense,  (r) 

In  general,  however,  party  walls  will  be  found  to  be  built  on 
the  common  property  of  the  two,  and  to  be  the  common  property 
of  both  ;  and,  in  the  absence  of  any  further  proof  than  that  which 
is  afforded  by  evidence  of  a  common  user,  such  will  be  presumed 
to  be  the  case,  (s) 

If  a  wall  formiug  the  end  wall  of  a  horse  has  a  stone  in  it  with 
an  inscription  that  the  wall  belongs  to  the  adjoining  owner,  and 
not  to  the  owner  of  the  house,  this  effectually  excludes  acquisition 
of  the  wall  by  adverse  possession.  (/) 


(2)   PiIGHTS   OF   P.\KTIES   WHERE   ONE  OF   TWO    HOUSES   IS   SOLD. 

It  seems  that  where  one  of  two  houses,  belonging  to  the  same 
owner,  and  divided  by  a  party  wall,  is  sold,  half  the  party  wall 

(o)  Cubitl  V.  Porter,  2  M.  &  K.  267  ;  Wiltshire  v.  Sidfonl,  1  M.  &  I!.  404  ; 
btandard  Bank  of  British  South  America  v.  Stokes,  9  Ch.  D.  68. 

(p)  Waddington  v.  Nayhr,  60  L.  T.  480;  Mayfair  Property  Co.  v.  Johnston, 
[1894]  1  Ch.  508  ;  and  as  to  rights  of  tenants  in  common,  see  post,  p.  323. 

(7)  See  note  (  p),  supra. 

(r)  Matts  V.  Hawkins,  5  Taunt.  20 ;  Taylor  v.  Stendall,  7  Q.  B.  634.  See 
Eunt  V.  Harris,  19  C.  B.  N.  S.  13.  See  Murly  v.  McDermott,  3  N.  &  P.  356, 
as  to  the  ell'ect  of  the  description  of  the  half-wall  by  abuttals  under  the  old 
system  of  pleading. 

(s)  Stedman  v.  Smith,  8  El.  &  Bl.  1  ;  Watson  v.  Gray,  14  Ch.  D.  192.  As 
to  licences,  see  p.  284. 

(0  PhiUpson  V.  Qiblon  L.  R.  6  Ch.  428,  434, 
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passes  as  j)art  of  the  house,  with  an  easement  of  supiwrt  on  the 
other  half,  ami  that  an  casement  of  su]ii)ort  for  tho  lionso  retained 
on  the  half  of  tho  wall  conveyed  is,  by  implication,  reserved  by 
the  vendor,  (u)  In  a  case,  which  turned  more  uj)on  a  question  of  Portico, 
fact  than  of  law,  where  a  j)erson  had  erected  two  liouses,  the 
pillar  and  portico  of  one  overlapping  tlie  other,  and  sold  the  first, 
the  pillar  and  {lortico  were  held  to  pass  to  the  purchaser  as  part  of 
the  house  sold,  (if) 

(3)  Rights  a.vd  Liabilitie-s  a.s  betwef..\  Laxdlord  and  Tenant. 

^^lle^D  a  landlord  lets  a  honse  adjoining  his  own,  and  the  house 
so  let  has  a  wall  built  entirely  on  the  lessee'.^  land  intended  us  an 
external  wall  and  not  as  a  party  wall,  the  landlord  is  not  entitled 
to  use  such  wall  as  a  party  wall.  His  doing  so  may  be  treated 
either  as  a  dcropition  from  grant  or  a  trespass  which  will  be 
restrained  by  injunction,  (j-) 

An  agreement  for  a  builtling  lease,  or  a  building  lease,  usually  Covcnint  ai 
contains  an  agreement,  or  a  covenant  by  the  lessee,  either  to  build  '*'  "oct'on  ol 
walls  of  a  certain  height  along  the  boundary  side  of  tho  premises 
demised,  or  to  contribute  a  reasonable  proportion  of  the  expense 
of  building  the  party  and  fence  walls,  to  be  used  in  common  by 
the  occupiers  of  the  premises  demised  and  the  occupiers  of  any 
other  houses  erected,  or  to  be  erected,  on  any  part  of  tho  building 
estate  of  the  lessor.  This  proportion  is  ascertained  by  the  architect 
of  the  lessOT.  (y) 


(4)  Rights  and  Liabiutizs  as  between  Joint  Owst&s. 

Kither  owner  is  justified  in  pulling  down  the  portion  of  a  wall  As  to  pulling 
.-.irtnding  on  his  own  land,  where  the  wall  is  not  common  property,  ^°*°  '^'•• 
but  one  half  of  it  belongs  exclusively  to  one  owner,  and  the  other 
half  of  it  exclusively  to  another,  although  sufficient  support  may 
not  be  left  for  the  portion  which  belongs  to  the  adjoining  owner ;  (:) 
except,  of  course,  where  there  are  circumstances  from  which  a 
grant  of  an  euement,  creating  a  right  of  mutual  support,  may  be 

(■)  HM<<m  T.  AnuAd,  L.  R.  8  Cb.  IMt.  8m  the  proTHioDJ  of  the  BuOding 
A^  jMi,  p.  5U,  H  no. 

fir)  >«  T.  aarkt,  L.  R.  7  Q.  R.  74« ;  9  Q.  R  565. 

(«)  BHU  X.  Pick/orrU,  Ltd.,  il  T.  L.  R.  .31.5.  A»  to  whether  ■  lewee  or  a 
■at  1— (8  is  "  owner  "  within  the  meaning  of  the  Metropolitan  Building  Act,  se« 
Wiff  r.  Lt/trrt,  8  T.  L.  R.  493,  noted  pw*,  p.  4«0. 

(y)  8m  p.  XXIX.,  p.  440. 

(*)   Wigford  V.  am,  Cro.  Elii.  269;   Wiltthirt  t.  Svt/ord,  1  M.  &  R.  404. 

E.B.C.  Y 
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implied,  (a)  But  if  one  of  two  owners  in  severalty  of  the  two 
moieties  of  a  party  ■wall,  with  cross  rights  of  easement,  pulls  clown 
liis  own  portion  of  the  wall,  he  will  be  liable  for  disturljing  the 
rights  of  the  other,  (h) 
Negligence  in  And,  although  there  is  no  right  of  support,  where  the  person 
pu  g  own.  p,j2jjjg  (jown  Ms  wall  proceeds  so  irregularly  and  improperly  that 
his  neighbour  is  subjected  to  more  than  ordinary  risk,  he  may  be 
liable  to  an  action  if  an  accident  occurs,  (c)  Where  the  plaintiff 
and  defendant,  being  jointly  interested  in  the  pulling  dowa  and 
rebuilding  of  a  party  wall  between  their  respective  houses,  each 
appointed  an  agent  to  superintend  the  execution  of  the  work,  and 
the  work  was  negligently  done,  and  plaintiff's  house  was  much 
injured  from  the  want  of  proper  support  during  the  execution  of 
the  work,  it  was  held  that  he  could  not  maintain  an  action  for 
damages  against  the  defendant,  as  the  blame  was  the  common 
blame  of  both,  (d)  The  age  and  condition  of  the  property  injm-ed 
is  merely  a  circumstance  to  be  taken  into  consideration  by  the  jury, 
in  determining  the  question  of  negligence,  and  in  assessing  the  proper 
damages,  (c) 
Negligence  in  In  Bradhcc  V.  Christ's  Hospital,  (/)  the  defendants  were  held 
liable  for  carelessness  in  underpinning  a  party  wall  between  their 
property  and  the  plaintiff's  whereby  injury  occurred  to  the  latter.  It 
was  found  that  the  defendants  conducted  themselves  so  carelessly, 
negligently,  and  improperly  in  pulling  down  their  house,  and  in 
omitting  to  use  proper  precautions  in  that  behalf,  that  large 
quantities  of  bricks,  mortar,  etc.,  fell  from  the  defendant's  house 
into  and  upon  the  plaintiffs  house,  and  broke  his  windows,  sky- 
lights, etc.,  and  occasioned  other  consequential  damage.  In  these 
circumstances  the  Court  held  that  it  made  no  difference  whether 
the  plaintiff  was  owner  in  severalty  of  the  lialf  of  the  wall  which 
was  next  Ms  house,  or  whether  he  and  the  defendant  were  tenants 
in  common  of  the  whole  wall;  in  either  case  the  action  was 
maintainable.  (/) 

Right  of  Where  there  is  an  easement  of  support  in  a  party  wall,  the 

dominant 

owner.  ^^^^  g^^  ^j^^p_  XXV.,  Sect.  IL  (5),  p.  33G,  as  to  such  easements. 

(h)  See  Sect.  IL  (1),  an^e,  p.  319. 

(c)  See  post,  p.  341,   as   to   Jaraage    caused   by   negligently  pulling  down 
buildings.     See  also  Apperhij  v.  Mark  Patrick  &  Co.,  Appendix,  p.  6G9. 
(rf)  iint  V.  Warren,  2  Stark.  378. 

(e)  Dodd  V.  Holme,  1  A.  &  E.  493  ;  Walters  v.  Ffeil,  JL  &  JL  364.  See 
also  Gayford  v.  Nicholts,  9  E.xch.  708  ;  Davis  v.  BlackwaU  Ity.  Co.,  1  M.  &  Gr. 
799  ;  Green  v.  Eates,  2  Q.  B.  225 ;  Jr.nes  v.  Bird,  5  B.  &  Aid.  837. 

(/)  Bradhee  v.  Christ's  Hospital,  4  M.  &  Gv.  761.  See  also  Boiver  v. 
Feafe,  1  Q.  B.  D.  321  :  and  Palton  v.  Avgus,  G  A.  C.  740,  and  posf,  p.  330  h. 


under- 
pinning, 
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owner  of  tlie  dominaut  t^iuuineut  is  enlitleil  to  put  any  ninoiint  of 
weight  on  the  wall  whidi  docs  not  endanger  its  stability.  (7)  Ho 
cannot  take  from  it  a  jiiliLstfr  and  girder,  erected  for  the  benefit  of 
llio  a'ljoininj;  house,  (/i) 

Ono  of  two  owners  in  .sevenilty  of  two  moielios  of  a  jwirty  Aciiom  by 
wall  may  nmiutaiu  an  action  for  injury  di>ne  to  his  half  of  the  owner*  iu 
\wul.  (t) 


(5)  Kkjiit.s  and  Li.vmLiTiE.s  ok  Tksa.nts  ix  Common-. 

If  one  of  two  tenants  in  common  of  a  party  wall  excludes  the 
other  owner  entirely  from  his  occui>ati(in  of  it  as  by  destroying  it 
or  building  uijon  it,  he  commits  a  tivspass ;  (/•)  but  one  tenant  in  Toul 
common  cannot  bring  an  action  of  trespass,  or  in  the  n»t»'re  of  ^'"^^°"°"o„ 
trover,  against  the  other,  unless  theru  has  been  a  total  destniction 
or  conversion  of  the  common  pn>j»erty.  (/)  lUiilding  a  new  wall  of 
a  greater  height  than  the  previous  one,  is  not  such  a  total  dcstnic- 
lion  of  the  wall,  (m)  A  tonant  in  common  may  get  an  order  for  the 
partition  of  a  party  wall,  vertically  and  longitudinally,  (/i) 

So  an  action  in  the  nnturt>  of  ejectment  is  maintainable,  if  an  Ouster. 
actual  ouster  of  the  plaintiff  from  tho  common  property  by  the 
defendant  Ihj  proved.  («)     It   may  be  a  trespass  to  bore  a  hole 
through  a  party  wall,  even  though  the  wall  Iwlongs  to  the  ix-rsoa 
who  makes  the  hole,  (j)) 

It  seems  that  if  one  tenant  in  common  has  laid  bricks,  and  built  Remedy 
a  higher  wall  than  the  previous  one  ujKjn  that  which  is  the  subject-  buiu"highcr. 
mutter  of  the  tenancy  in  common,  the  otiier  party  may  remove  the 
new  part  of  the  wall  (7) 

y  SKtffiM  Jnduttrial  Socie'if  v.  Jarrii,  W.  N.  1871,  p.  208;  /*.,   1872, 
p.  47. 

•«.  W.N.  1872.  p.  60. 
«,  .'•  Taunt.  20. 
-•  M.  &  11. 2G7  ;  Co.  Lit.  20<i,  I.. ;  Jlunl't  Jluunthriet  anU 

.1;-,  1  .  T    -    I'i.  8  Kl.  A  ni.  1  ;    loyfle  ▼.  I'oyir,  Cow.  201  ;    M'aUrmnn 
r.  1  Lof.l  I!aym.  737;  Xoye  v.  JUetl,  1  M.  it  II.  W ;  Murray  v.  IMl,  7 

>  r.  Purler,  2  M.  &   II.  2C7 ;  ilatjfair  Properlif  Co.  v.  Johntiun, 

ty  Co.  V.  Juhniinn  ilH04\  1  Cli.  .'/)8. 
.  ;  .on.  .'>  r.  A  l:  61  :  iliirlri/  v.  Mclirrmnlt,  8  A.  A  K.  LTS  ; 

Stfdman  V.  .Sf».M.  h  Kl.  *  III.  I  ;  Jacob  r.  Sticard,  L.  R.  4  C.  P.  328.     See  alio 
Ho/joH  V.  r;r.iv.  n  ''h.  I>.  rJ2. 
(;>)  -W,  8  T.  L.  R.  21.1. 

(,,  .ru  ;    WwldiiifUm  v.  Saylor,  60  L.  T.  480  ;  Murray 

X.  llill.  7  C.  11.  441  ;   Murlry  v.  MrDfrmotl,  8  AJ.  &  K.  138;   CubUl  v.  Porter, 
$upri  ;  Knighl  v.  Pnriell,  U  CL.  L>.  412,  ante,  p.  313. 
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Pullin'T  dowu  A  tenant  in  common  of  a  party  wall  may,  however,  pull  down 
to  rebmld.  ^]^q  ^y^U  for  the  purpose  of  rebuilding  it,  or  for  the  purpose  of 
repair,  or  for  replacing  an  old  foundation  by  a  new  one,  and  this 
even  without  notice  to  the  adjoining  owner,  (r) 
Intention  to  It  is,  nevertheless,  essential  that  the  tenant  who  pulls  it  down 
rebuild.  gjjall  have  an  intention  to  rebuild.     In  the  absence  of  such  an 

intention  he  is  liable  to  an  action  for  trespass,  (s) 

When  within      Although  a  co-owner  of  a  party  wall  could  not  maintain  an 

the  area  of      action  at  common  law  against  the  other  co-owner  for  temporarily 

Buildi°ng  Act.  undermining  the  foundation  of  the  wall,  yet,  when  within  the 

area  of  the  London  Building  Act,  1894,  such  a  work  cannot  be 

carried  out  if  a  difference  arises  between  the  building  owner  and 

the  adjoining  owner,  except  as  provided  by  Part  VIII.  of  that 

Act.  (0 

Matters  havmg  relation  to  the  support  of  walls  will  be  dealt 

with  in  the  next  chapter. 


Custom  to 

share 

expense. 


Expense  of 
party  walls 


(6)  Expenses  of  building  a  Party  Wall. 
In  BoUnson  v.  Thompson  (u)  the  defendant  was  a  builder  and 
the  owner  of  three  contiguous  building  sites.     He  sold  the  middle 
one  to  the  plaintiff,  one  of  the  end  sites  to  another  purchaser,  and 
retained  the  third  for  himself.     The  agreement  for  sale  to  the 
plaintiff  contained  a  description  of  the  property,  and  a  plan  by 
wliich  it  appeared  that  the  length  of  the  plaintiff's  frontage  was 
twenty  feet.     The  plaintiff  having  built  his  house,  the  defendant 
built  a  house  on  his  own  site,  making  use  of  the  gable  end  wall  of 
the  plaintiffs  house.     On  account  of  this  user  the  plaintiff  claimed 
and   obtained  judgment   for  £21   7s.      It  was   shown   that   the 
plaintiff's  frontage  extended  to  the  middle  of  the  wall  only,  which, 
being  a  nine-inch  wall,  stood  4^  inches  on  his  ground  and  4^  inches 
on  the  defendant's  ground.    It  was  held  that  a  good  and  reasonable 
custom  had  been  proved  that  the  defendant  should  contribute  to 
the  expense  of  the  wall  which  he  used,  notwithstanding  that  it 
was  built  half  on  his  own  land,  there  being  nothing  in  the  agree- 
ment to  exclude  the  custom. 

Provision  is  usually  made  in  building  agreements  which  affect 

(r)  Per  Jessel,  M.R.,  in  Standard  Batik  v.  StoJces,  9  Ch.  D.  68,  at  p.  14. 

(s)  Jones  V.  Beed  (1876),  Ir.  R.  10  C.  L.  315.     As  to  repairs,  see  Sect.  III., 

^°fi)  See  this  Act,  post,  p.  514,  and  Standard  Bank  of  British  South  America 
V  Stokes  9  Ch.  D.  68,  and  cases  cited,  p.  515. 
(«)  (1890),  L.  T.  Jo.,  Vol.  89,  p.  137. 
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the  builtlers  nf  houses  in  acconlanco  with  ti  common  scliome,  tliat  on  a  building 
the  cost  of  party  walls  shall    bo   shared   by  oiljoininj,'   nwnors.  '■''''"*• 
Covenants  of  this  kind  enure  for  the  benefit  of  the  purchasers  of 
such  houses. 

^V^^e^u  the  plaintifTs  vendor  Iwught  a  plot  of  laud  ou  a  building 
estate  from  a  building  society,  and  built  a  house  on  it,  one  of  the 
conditions  under  whicli  he  purchased  was  tliat  if  ho  built  a  party 
wall,  he  should  be  reimbursed  half  the  cost  by  the  purchaser  of 
the  adjoining  site.  He  then  sold  the  house  to  the  plaintiff.  The 
building  swiety  8ubse<iuently  sold  tlie  rest  of  the  estate  to  a 
company,  who  soKl  a  site  atljoining  the  plaintill's  house  to  tlie 
defendants,  under  an  agreement  which  contained  a  condition 
similar  to,  thouijh  not  identical  with,  that  which  was  iini>osed 
upon  the  phiinliirs  vendor.  In  building  their  house  the  defendants 
matle  use  of  the  plaintifTs  party  wall.  In  an  action  brought  to 
recover  lialf  the  price,  it  was  lield  that  tiie  circumstances  raised 
an  implied  contract  on  the  part  of  the  defendants  to  pay  half  the 
coat  of  the  party  wall  to  the  plaintiff  as  the  owner  of  the  adjoining 
hou.se,  notwitlistanding  that  the  wall  had,  in  fact,  been  built  by 
the  plaintiffs  predeiissor  in  title, (r) 

SECr.  IlL— REPAiniNG   WALLS  AND  FENCES. 

It  has  been  considered  doubtful  how  far  a  tenancy  in  common  By  one  tenant 
of  a  party  wall,  or  fence,  implies  any  obligation  on  the  part  of  one  '"  '^o"""^"" 
tenant  in  common  towards  his  co-tenant  to  repair ;  (y)  but  it  is 
docidevi  that  one  tenant  in  common  of  a  hotise  who  expends  money 
on  onlinarj'  repairs,  not  l>oing  such  as  arc  necessary  to  prevent  the 
house  from  going  to  ruin,  has  no  right  of  action  against  his  co- 
tenant  for  contribution.  (;) 

As  a  general  rule,  easements  impo.se  no  personal  obligation  upon  Scniont 
the  owner  of  the  servient  tenement  to  do  anything.     The  liurden  b^und  to' 
of  repair  falls  upon  the  owner  of  the  dominant  tenement.  («)  repair. 

An  action  for  not  repairing  fences,  whereby  another  parly  is  Action  (or 
damaged,  can,  in  onlinary  ca.scs,  Ikj  maintaine<l  only  against  the  "JJI'oJ"''""  " 
occupier,  and  not  against  the  owner  in  fee  who  is  not  in  posses- 
sion, (b) 

(«)  Irring  r.  THrnhnU  nOno>,  ?  Q  R  129. 

(y)  OMonon  I't  //unl'$  nnundurietand  Fenett{ith  td.), 

p.  I3;i     .Sco  tho  I  Act,  jt^st,  p.  5U. 

/WjA   V.   Dirkr,,.,!,   1  j  IJ.   1!.    11.  'yl. 

•i,  (o\.  J.T.',  a;   1  S.i.inil.  .T.>-2,  a:   T.ii/lnr  v.  Whitflxai,  2  Donglan, 
.    hmttn  V.  M„rt<T<i/t,  33  Hear.  A9.    Sec  [>.  278,  under  "  Itoailn,"  etc. 
^,4^  Vhertham  v.  Ilimptun.  4    I.  U.  318;  Rtutttl  v.  Shtnton,  3  Q.  U.  449: 


la)  Lib. 
749:  /nam 
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Bat  the  landlord  may  be  sued  instead  of  tlie  tenant,  where  the 
wrong  causing  the  damage  arises  from  the  nonfeasance  or  mis- 
feasance of  the  landlord,  (c)  So,  also,  where  the  landlord  has 
undertaken  to  repair  the  premises  and  neglected  to  do  so.  (d) 


SECT.  IV.— HEDGES. 

One  tenant  in  common  of  a  hedge  may  maintain  trespass  against 
his  co-tenant  if  tlie  latter  grubs  it  up ;  but  not  for  a  mere  clipping 
of  the  hedge,  (e)  A  covenant  not  to  grub  up  trees  or  hedges  is 
broken  by  removing  them  from  one  part  of  the  premises  to 
another,  or  by  taking  theni  away  (unless  they  are  decayed)  for  the 
purpose  of  planting  a  larger  number  in  their  stead.  (/) 


SECT,  v.— PARTY  WALLS  UNDER  THE  LONDON  BUILDING  ACT. 

(1)  Generally. 

The  London  Building  Act,  1894,  contains  a  number  of  provisions 
relating  to  party  walls  within  the  county  of  London,  It  is  un- 
necessary at  this  point  to  deal  fully  with  these  provisions,  seeing 
that  they  are  set  out  at  length  hereafter.  The  following  summary 
may,  however,  be  found  useful,  (g) 

(2)  Definition  of  a  Party  Wall. 

The  expression  "  party  wall,"  as  used  in  the  Act,  means  (a)  a 
vi-all  forming  part  of  a  building,  and  used,  or  constructed  to  be 
used,  for  separation  of  adjoining  buildings  belonging  to  different 
owners,  or  occupied,  or  constructed,  or  adapted  to  be  occupied  by 
different  persons ;  or  (b)  a  wall  forming  part  of  a  building,  and 

Chaunthr  v.  liobinxon,  4  Exch.  1G3;  Beij.  v.  Bnchnall,  2  Ld.  Raj'm.  804; 
Leslie  V.  Poiuvh,  4  Taunt.  619  ;  Mills  v.  IMton,  2  II.  &  N.  14. 

(c)   Todd  V.  Flight,  9  C.  B.  N.  S.  .377,  389. 

(ft)  Payne  v.  Rogers,  2  H.  BI.  348.     See  also  Bex  v.  Pcdley,  1  A.  &  E.  822. 

(e)  Voycev.  Voyce,  Gow.  201;  Martyn  v.  Knollys,  8  T.  R.  145;  Jacobs  v. 
Seward,  L.  R.  4  C.  P.  328.  Wliere  tiiere  are  two  adjacent  fields,  separated  by 
a  hedge  and  ditch,  the  ditch  belongs,  prima  facie,  to  the  owner  of  the  field  in 
which  the  hedge  is,  Ouy  v.  West,  2  Selw.  N.  P.  1244  ;  Vowles  v.  Millar,  3 
Taunt.  137  ;  Marshall  v.  Taylor,  [1895]  1  Ch.  Gil.  See  War7ierv.  Southworlh, 
G  Connecticut  Rep.  471,  as  to  the  presumption  on  a  grant  of  land  "  bounded  by 
a  ditch  or  wall." 

(/)  Doe  d.  Wetherell  v.  Bird,  G  C.  &  P.  195;  Arthur  v.  Lamh,  2  Dr.  &  Sm. 
428. 

{g")  For  a  general  summary,  see  per  Collins,  L..I.,  in  In  re  Stone  v.  Ilastie 
(1903),  2  K.  B.  4G9,  470. 
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■•'taiidi:  I  extent  than  the  projection  of  the  footings  on 

londs  .  vners.  (A) 

In  either  of  the  following  ca.sea  (a)  wlien  a  wiUl  is,  after  the 
coniniencvinent  of  tlio  Lmdon  RiiiMiii-^' Act,  1804,  built  as  a  party 
wall  in  any  part ;  or  (b)  whore  a  wall,  built  before  or  after  llie 
cttinmenccment  of  Uie  Act,  becomes  after  tliat  date  a  party  wall  in 
any  j)art,  it  is  to  be  lieemeil  a  parti/  wall  for  such  {>art  of  its  lengtli 
as  is  so  u.sed.  (i)  This  provision  is  merely  declaratory  of  the  law 
OS  laid  down  in  Weston  v.  Arnold,  (k) 

Wien.' a  building  was  j>n)jM)3ed  to  lie  erected,  some  portions  of  ^""*'™i'^<' 
it  being  of  much  greater  height  tlian  otliers,  and  tlie  walls  dividing 
the  higher  from  the  lower  portions  were  to  bo  carried  up  above  the 
nH)f  of  the  lower,  so  iw  to  form  the  outside  walls  of  tlie  higher, 
it  was  held  on  the  authority  of  U'csUm  v.  Arnold,  (I)  that  the  wall 
was  not  a  party  wall  at  any  point  higher  than  three  feet  above  the 
]x)int  at  which  it  ceased  to  be  a  dividing  wall,  and  that,  con- 
sequently, ojicnings  might  bo  made  in  it  above  that  heigiit.  (m) 

The  expression  "party  structure,"  as  used  in  the  Act,  means  a  "Party 
party  wall,  and  al^^o  a  jiartition  floor  or  other  structure  seiiaratiiig  ",\™ude^ 
vertically  or  hori/ontaily  building  storeys  or  rooms  approached  by  "partywall." 
distinct  staircases  or  separate  entrances  from  without,  (n) 

(3)  Pbovisioss  op  the  Loxdov  Bi'ildixg  Act  with  regard  to 

Party  Walls. 

If  a  building  owner  desires  to  build  a  party  wall  on  the  line  of 
junction  between  his  house  and  tiiat  of  an  adjoining  owner,  he 
must  comply  with  sect.  87  of  the  Act.  The  rights  of  a  building 
owner  in  relation  to  party  structures  (including  party  fence  walls) 
are  set  out  in  .sect.  88.  If  a  building  owner  requires  to  do  any- 
thing to  a  party  wall,  ho  must  serve  a  party  wall  notice  on  the 
aiijoining   owner,  (o)  and   the   adjoining   owner  may    then   ser^'c 

cross  notice  sjiecifying  what  he  reijuires  to  Ihj  done  for  his 
j  .•■'••'■ti"ri  i!il  '-!!>-lit. (yj)     Disputes  I.-tw.-.-n  adjoining  owners  in 

.    I,  :■.:  Act,  1894,  ».  5(16:. 

^i;  Jb.,  «.  iyi, 
'k^  r..  H.  8  Ch.  lfW4. 

/  r.  Armt/  in-/  .V<ii^  fSapi>l>t  r„,  fi«%\.  2  Q.  B.  271.     S.  54  (3) 
ipf  ;  in  any  j>«rty  wall  except 

ill  .  lercto. 

'.  /''..    5.    J     ,;.'0,. 

S.  90  'I).     For  forniH  of  party  wall  notices,  «ce  F.  XXXI.K.,  e<  teq.,  pott, 

p.  4>>t. 
(,)  S.  89. 
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relation  to  party  wall  notices  may  be  settled  by  arbitration,  {q)  The 
expenses  of  the  work  are  to  be  borne  either  (a)  jointly  by  the 
building  owner  and  the  adjoining  owner,  if  the  work  is  for  their 
mutual  benefit,  (r)  or  (b)  wholly  by  the  building  owner,  {s) 
Where  a  party  wall  is  raised,  the  building  owner  may  have  to 
bear  the  initial  expense,  {t)  but  provision  is  made  whereby  the 
adjoining  owner,  if  he  uses  the  wall  so  raised,  may  have  to  bear 
part  of  the  expenses  of  raising  it.  (m) 

The  Act  contains  many  other  provisions  relating  to  party 
walls,  (w) 

(q)  S.  9L 

(r)  S.  95  (2), 

(s)  S.  95  (2). 

(0  S.  95  (2)  (e). 

(a)  S.  95  (2),  paragraph  after  (/). 

(w)  As  to  height  of  party  walls  above  the  roof,  see  s.  59  ;  chases  in  party 
walls,  s.  60;  fireplace  openings  in  party  walls,  s.  64  (10);  openings  in  party 
walls  in  ordinary  buildings,  s.  54  (3) ;  in  large  buildings,  s.  77  (3) ;  taking  down 
and  re-erection  of  a  party  wall  which  is  partially  destroyed,  s.  208 ;  bressumers 
in  a  party  wall,  s.  56  (4)  ;  rules  as  to  woodwork  of  shop-fronts  near  a  party  wall, 
s.  73  (4)  ;  thickness  of  party  wall,  Sched.  L,  Ft.  L ;  closing  openings  in,  s.  77  (4) ; 
easements  affecting  party  walls,  s.  lOL 
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SECT.  I.— PRELIMINAllY. 

The  force  of  gravity  causes  the  superincumbent  land,  or  build- 
ing, to  press  dowQwanl  upon  what  in  below  it,  whether  artificial 
i>r  natural;  and  it  has  also  a  tendency  to  thrust  outward.i, 
lat«'nilly,  any  loose  or  yielding  substance,  such  as  earth  or  clay, 
until  it  inwt-s  with  adecjuate  resistance.  Using  the  language  of 
the  law  of  easements,  in  the  cose  alike  of  vertical  and  of  lateral 
support,  Uith  to  land  and  to  building",  the  dominant  tenement 
imp«jscH  uiHiii  the  servient  a  positive  ami  a  constant  bunh-n,  tlie 
sustenance  of  which,  by  the  servient  tenement,  is  necessary  for  the 
'•  "  1  stability  of  thi'  dominant.     It  w  true  that  the  Iwnefit  to 

I  ;iant  tenement  arises,  not  from  its  own  pressure  upon  the 

servient  tenement,  but  from  the  power  of  the  servient  tenement  to 
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refsist  that  pressure,  and  from  its  actual  sustenance  of  the  burden 
so  imposed.  But  the  burden  and  its  sustenance  are  reciprocal, 
and  inseparable  from  each  other,  and  it  can  make  no  difference 
whether  the  dominant  tenement  is  said  to  impose,  or  the  servient 
to  sustain,  the  weight.  («) 


SECT.  IL— NATURE  AND  EXTENT  OF  THE  RIGHT  OF  SUPPORT. 
(1)  When  Support  is  claimed  for  Land. 
Natural  right      Every  owuer  has  a  right,  ex  jure  nciturw,  that  his  own  land 
land.  shall  not  be  disturbed  by  the  removal  of  the  support  naturally 

rendered  by  the  subjacent  and  adjacent  soil,  (h) 

The  right  to  support  is  not  a  right  to  a  particular  means  of 

support;  but  it  is  a  right  that  the  ordinary  enjoyment  of  land 

shall   not   be  interrupted,   so  ■  that,   until  the  enjoyment  of  the 

surface  land  is  disturbed,  the  owner  has  no  right  to  complain  of 

the  removal  of  minerals,  (c) 

Extent  of  The  extent  of  the  land  of  the  grantor  required  for  the  support 

whi^h^oNraer  depends  on  the  nature  of  the  land.     If  in  a  quaiTy  of  hard  stone  or 

is  entitled,      marble,  it  may  be  that  no  adjacent  support  is  necessary.     If,  on 

the  other  hand,  it  traverses  a  bed  of  sand  or  a  marsh,  or  a  loose 

gravelly  soil,  it  may  be  that  a  considerable  breadth  of  support  is 

necessary  to  prevent  the  land  from  falling  away  upon  the  soil  of 

that  which  is  retained.     The  same  rule  applies  where  the  laud  is 

conveyed  compulsorily,  under  authority  of  an  Act  of  Parliament, 

(a)  Per  Lord  Selborne  in  Dalton  v.  Angus,  G  App.  Gas.  740. 

(i)  Uumphrics  v.  Brogden,  V2  Q.  B.  739 ;  Smart  v.  Morton,  5  EI.  &  Bl.  30 ; 
Mowhotliam  v.  Wilson,  8  H.  L.  C.  348;  Backhouse  v.  Bonomi,  9  11.  L.  C.  503  ; 
and  cases  cited  in  Dalton  v.  Angus,  supra;  Bell  v.  Lore,  9  App.  Cas.  28G ;  Chapman 
v.  Day  (No.  1),  47  L.  T.  705.  "  In  the  natural  state  of  laud,  one  part  of  it  receives 
support  from  another,  upper  from  lower  strata,  and  soil  from  adjacent  soil.  This 
support  is  natural,  and  is  necessary,  as  long  as  the  status  quo  of  the  land  is  main- 
tained; and,  therefore,  if  one  parcel  of  land  bo  convej-ed  so  as  to  be  divided  in 
point  of  title  from  another  contiguous  to  it,  or  (as  in  the  case  of  mines)  below  it, 
tlie  status  quo  of  support  passes  with  the  property  in  the  land,  not  as  an  easement 
held  by  a  distinct  title,  but  as  incident  to  the  land  itself,  sine  quo  res  ip>sa  haheri 
lion  debet.  All  existing  divisions  of  property  in  land  must  have  been  attended 
with  this  incident,  when  not  excluded  by  contract;  and  it  is  for  tliat  reason  often 
spoken  of  as  a  right  by  law ;  a  right  of  the  owner  to  the  enjoyment  of  his  ov>'n 
property,  as  distinguished  from  an  easement  supposed  to  be  gained  by  grant ;  a 
right  for  injury  to  wliich  an  adjoining  proprietor  is  responsible,  upon  the  principle, 
sic  utere  tuo,  id  alienum  non  Icedas.'"  Per  Lord  Selborne  in  Dalton  v.  Angus,  G 
A.  C.  740.  As  to  right  to  let  down  surface  without  making  compensation  under 
an  Inclosure  Act,  see  Oill  v.  Dickinson,  5  Q.  B.  D.  159.  As  to  the  construction 
of  documents  giving  something  difterent  from  the  common  right,  see  Davis  v. 
Treharne,  G  App.  Cas.  460 ;  Mostyn  v.  Lancaster,  23  Ch.  D.  583 ;  Tivyrerould  V. 
Cliamher  Colliery  Co.,  W.  N.  1892,  p.  27. 

(c)  Backhouse  v.  Bonomi,  9  H.  L.  C.  503.    See  post,  p.  341. 


SKCT.  Ill  sri'l'oltl    <  l.AlMKl)   Full   I.AN'D.  It:"'! 

for  u  public  work,  aa  a  railway  or  cuiial,  unle^is  qiialiticd  by  the 
Act.  (J) 

liut  the  su|>iN>rt  to  wliicli  a  landowner  is  entitled  from  the 
adjacent  land  is  confined  to  such  an  extent  of  adjacent  land  as,  in 
its  natural  undLsturlK-nl  state,  is  sufTicient  to  aflbrd  the  requisite 
support,  (e) 

The  natural  rij^ht  to  support  continues  tliouj^h  houses  are  built,  To  what 
where  the  weight  of  the  houses  does  not  pnxluce  the  sinking  t>f  "g'^"nJ^"^ 
the  land,  and  if  the  land  would  have  sunk  in  the  same  manner  if  naturui  right 
no  houses  had  been  erectinl.  (/)  suppo  . 

The  damages  are  not  neces^iirily  nominal,  niendy  becau.^e  tlie 
injur}'  Would  have  licen  inappreciable  had  no  buildings  existed  on 
the  land,  if  the  damage  Ikus  l>een  caused  by  an  infraction  of  the 
plaiutifTs  common  law  right,  (y) 

Tlie  right  which  every    landowner   has  to   the  supiK)rt  of  his  RigUt  to 
land  may  ho  prevented  from  arising  by  roscn  ation,  but  the  language  ^^god  by 
of  the  instrument  must  lie  clear  and  imambiguous.  (/i)     For,  if  a  «grcomont. 
Icsaor    wishes    to    reserve  rights  in  derogation  of  his  grant,   he 
must  do  80  in  plain  terms,  (i^     Tlie  strict  legal  right  to  unlimited 
BUpiwrt  is  frequently  modilied  by  Act  of  Parliament,  or  by  private 
agrxjcment.  (j) 

In  certain  districts,  a  lessor  in  the  building  lease,  excepts  and  Rcscnation 
re3er\"cs  tlie  right  of  removing  all  minerals  either  lying  within  a  by  lessor, 
fixed  distance,  or  without  restriction,  making  compensation  for  all 

(•D  Calnioniatt    Ity.    Co.  T.  Sprot,  2    Macfj.   449;    Caledonian   Bi/.   Co.   v. 

Jttli,-  -■'    T   ^1   ■■'     '•'■     '' hit  y.  Itohrrtaon,  3  K.  &  J.  d'Jb;  North- Eastfrn 

llu.  .  !•;<>;    (Irfnt    II'm^<x/i   Ity.  Co.  V.  Ikiturll,  L.  11. 

2  11.:-.  .  ,  J  C.  I'.  D.  572 ;  FUtdur  v.  Mayor  of  birkenU  id, 

22  T.  1^  K.  2i«. 

(e)  nirmiagham  Corporali'cn  V.  Allen,  C  Cli.  D.  284. 

(/)  Prowm  r.  lluttins,  4  H.  .V  X.  W,;  /lamer  v.  A'lWir/e*.  fi  II.  &  N".  454  ; 
Ml  V  r..--^,  ;•  Ai«p.  <•.!!■.  2*5;  Smith  r.  Thaekerah,  \u  R.  1  V.  P.  5CJ;  Il>i« 
*.  //  :  II.*  .\d.  871. 

(■,  •!  T.   />■•/  'V'>-  1^,  47  I,.  T.  705.    And  sec,  as  to  amount  of 

dAi...i^..  to  1-  .  \j.  U.  1  C.  I'.  5C4. 

(Ai  S«>o.  an  t'l  tlm  support  of  land,  liackhmue  v. 

•   n.  1..  '  Mint,  C  Cli.  I).  2H«. 

!>.  'li'-*,  n-  -1  and  an  exception. 

I '.  "  I  ,   /■■  '  V.  l^vt,  0  A|>]).  <'ii3.  28(1. 

(  ...;'.•»;  76.,  L.  U.  1   Kx.  1 1.  4;ir,.     See 

»l*i/MriM%.  /,^,    1     ,    .1    'i.  iv    >>.'■•,    .^inart  r.  M     '         '   ''    ■     '"     '         ''    .'  ii 
T.  J'ffi-ofk,  I>.  H.  7   K«.  '.•7;»;   ftubrrtt  v.  Ilaina,  C  I  v. 

n'il$.  n,H  II.  I..  WMH;  liake  of  !!''■■'    y     "  -.........;    .,.;,. .,.7; 

JlirMrJ,  T.  llirnrr,  L.  K.  1    Kx.  I.'  I  .  U.  7  y.  n.  710;   The 

Jknfitl'UUir  L.  m.  r.  V<'  r..,...n  ;   Dnrii  y.  Treharne.  0 

App.  IV^.  4r,o  ;  Mitirhr.  7  Co.,  22  T.  L.  It.  l.T.'. 

And  wo.  in  t.i  til.'  oitit  ,      .-f/  T.  Gill,  I,.  II.  7  C'li. 

6;i'.t;  Jrrtfy  T.  .\V.iM.  .'J  (J.  U.  D.  555;   Ml  y.  tArl  </  Dudley,  [1895]  1  Cli. 
IMJ.     Sw  aittf.  \'.  2.'>7.  ''.  *•/.,  as  to  notice  of  restriclive  coVenanU. 


332 


THE  LAW  OF  SUPPORT. 


[CHAP.  XXV. 


damage  done  to  the  surface,  or  to  any  building  on  the  ground,  and, 
in  some  cases,  wlien  the  builder  will  accept  such  a  condition, 
without  any  liability  for  damage.  Wliere  the  owner  of  land  re- 
serves the  minerals  under  the  land,  and  tlie  right  to  work  them, 
paying  compensation  for  all  damage  that  may  be  done  thereby  to 
the  buildings  on  the  land,  the  grantees  of  the  minerals,  with  notice 
of  the  reservation,  can  only  "/ork  the  minerals  subject  to  the  con- 
dition of  paying  compensation  to  the  grantee  of  the  land,  who  can 
maintain  an  action  for  the  damage  done  to  his  buildings  by  the 
working  of  the  mines,  (k)  Although,  as  a  general  rule,  the  owner 
of  the  surface  has  no  right  to  the  additional  support  necessary  for 
the  maintenance  of  buildings,  where  there  is  a  reservation  by  the 
grantor  of  the  minerals,  (l)  yet,  if  the  grant  is  made  expressly  to 
enable  the  grantee  to  build  a  house  on  the  land  granted,  there  is 
then  an  implied  grant  of  support,  subjacent  and  adjacent,  as  if 
the  house  had  already  existed,  (m) 


Support  to 
land  in 
natural 
condition. 


Implied 
grant. 


Effect  of 

vendor 

reserving 


(2)  Acquisition  of  the  Eight  of  Support. 

The  right  to  support  for  land  in  its  natural  condition,  as  already 
explained,  is  a  natural  right.  It  is  not,  therefore,  acquu'ed  by  any 
act,  but  is  a  right  incident  to  the  ownersliip  of  land.  A  right, 
however,  to  let  down  the  support  to  which  a  surface  owner  has  a 
natural  right  may  be  acquired  by  Act  of  Parliament,  (n)  No  right 
can  be  acquired  by  the  owner  of  subsoil,  either  by  custom  (o)  or 
by  prescription,  (p)  to  destroy  the  support  to  the  surface  land. 

Whenever  land  is  sold,  there  is  an  implied  grant  of  right  to 
support  for  that  land  by  the  vendor,  if  he  reserves  either  the  sub- 
jacent mines  or  the  adjoining  soil.  The  grant  of  right  to  support, 
under  these  circumstances,  is  additional  to  the  natural  right,  and 
can  be  implied  against  the  vendor  only ;  but  the  natural  right  is 
good  not  only  against  the  vendor,  but  against  other  persons  in 
possession  of  the  land  adjacent,  or  the  subjacent  mines,  (q) 

If  the  vendor,  when  land  is  sold,  reserves  the  subjacent  mines, 
with  power  to  work  the  minerals,  this  reservation  of  itself  will  not 

(k)  See  note  (j),  ante,  p.  331. 

(0  lb. 

(m)  Caledonian  By.  Co.  v.  Sprot,  2  Macq.  452 ;  North-Eastern  Ry.  Co.  v. 
EUiott,  10  H.  L.  C.  333;  North- Eastei-n  Ey.  Co.  v.  CrossJand,  2  J.  &  H.  565. 

(«)  Bowbotham  v.  Wilson,  8  H.  L.  C.  348.  And  see  ss.  77,  78,  and  79  of  tlie 
Lands  and  Railway  Clauses  Consolidation  Acts,  1845. 

(o)  Wakefield  v.  Duke  of  Buccleuch,  L.  K.  4  Eq.  613;  L.  E.  4  H.  L.  377; 
EiUon  V.  Earl  Grancille,  P.  &  JI.  614. 

(p)  Blackett  v.  Bradley,  1  B.  &  S.  940. 

(7)  Goddard  on  Easements  (Gtli  ed.),  p.  309,  and  post,  p.  334. 


BKCT.  II.)  SUPPOBT  CL.\1MED  FOR  DlII.mNGS.  'S.13 

<li'prive  the  purchaser  either  of  his  natural  right  to  support  for  his  lubjacent 
laud,  or  of  tho  beuofit  of  the  implied  grant,  (r)  *"'""• 


(3)  When  Sitpobt  is  claimed  for  Buildings. 

(<i)  Geiurally. — Tho  right  to  support  ex  jure  naturce  exists  in  Right  to 
resjioct  of  land  only,  and  not  in  resi)cct  of  buildings.     But  a  right  ?"P,'^'^  '°' 
to  supiK)rt  for  buildings,  both  from  adjacent  and  subjacent  land, 
may  be  ac<iuiro»i,  and,  when  acquired,  tlie  right  is  an  easement.  («) 

Sup{K)rt  to  that  which  is  artificially  imjwsed  upon  land  must, 
in  eacii  particular  ca.se,  be  acquired  by  grant,  or  by  some  means 
equivalent  in  law  to  grant,  in  order  to  make  it  a  bunlen  upon  tlio 
neighbours'  land,  which,  naturally,  would  be  free  from  it.  (0  But 
the  character  of  the  rights  is  in  each  case  tho  same,  whether 
acquired  ex  jure  nalurw  or  by  grant.  (")  The  riglit  is  properly 
railed  an  easement,  as  it  was  by  Lord  Campbell  in  Humph rirs  v. 
Urogdtn ;  {w)  though,  when  tho  land  is  in  its  natural  state,  the 
easement  is  natural  and  not  conventional.  The  same  distinction 
exists  as  to  riglits  in  respect  of  running  water.  The  right  of 
the  riparian  landowner  is  natural ;  that  of  the  mill-owner  on  the 
stream,  so  far  as  it  exceeds  that  of  an  ordinary  riparian  proprietor, 
is  conventional,  i.e.  it  must  Ikj  established  by  prescription  or 
grant,  {x) 

Support  may  be  claimc<l  for  buildings — (1)  from  adjacent  and  Eauemcnis 
xubjacont  soil,  (2)  from  adjacent  buildings,  (.'{)  in  buildings  in  flats,  fo/bu!ld'ings 
;  rom  subjacent  flats. 

A  right  to  support  for  buildings,  both  from  the  subjacent  and 
adjacent  soil,  may  be  acquire<l  by  grant,  express  or  implied,  {y) 

(6)  ExprtM  Grant. — As  to  express  grants,  tho  nature  and 
character  of  the  right  will  be  defined  by  the  deed.  It  seems  pro- 
bable however,  that  such  a  document  would  hardly  take  the  form 
of  a  grant,  but  rather  of  a  covenant  on  the  i>art  of  the  so-called 

(r)  Earrit  t.  Ryding,  5  M.  &  W.  60 ;  Smart  v.  ifnrloii,  5  f:i.  &  Bl.  30.  Seo 
Ml  T.  Lotr,  9  A|.p.  (  M.  2«r, ;  A>fUn  T.  S^d.lo,,,  L.  R  10  Ch.  .VJ4  ;  76.,  1  Kx.  V. 
496.  Cf.  H'hitehoutr  V.  Ilaylry,  .\i  I,.  T.  '.>'.\.  .\g  to  Ictwo  of  mine  not  bcinR 
liable  for  actt  of  prfvioiui  iviiant.  seo  Orrmicrll  r.  Ia>w  llttrhhtirn  Collirry  Co. 
(1897).  2  y.  n.  16i.  followed  in  Ifall  r.  Dulr  -/  yor/M  1 1900),  2  Ch.  49.3. 

/. .  <..«  /I .  ■.  .   T   Angut,  C  A.  C.  740,  pott,  p.  336,  u  to  aojuiring  a  riglil  of 

me,  in  Dalton  v.  Angnt,  6  App.  C«8.  740.     Sec  Caledonian 

By.  Co.  T.  f<yr:t.  i  Macq.  449. 
(u)  I'rr  Willoi,  .1.,  in  Donomi  T.  Dackhoute,  1  R.  B.  dt  E.  655. 
(«-)  12  g.  B.  74-2. 
(x)  Prr  Lonl  Selbonie,  in  Dalton  t.  Angut,  $upra. 

Bonomi  v.  Backhoute,  1  E.  B.  &  E.  655 ;  Dalton  t.  Angut,  tupra. 
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Measure  of 
damages. 


Implied 
warranty  of 
support. 


grantor  to  refrain  from  the  commission  of  any  act  prejudicial  to 
the  stability  of  the  dependent  tenement,  {z) 

(c)  ImjMccl  Grant. — Where  there  is  no  express  stipulation,  this 
right  arises  by  implied  grant,  when  an  owner  of  adjoining  houses 
and  land  severs  the  property  by  sale,  for,  in  such  a  case,  rights  to 
support  are  granted  by  implication,  by  the  vendor  and  purchasers 
respectively.  («)  A  vendor,  on  selling  part  of  his  property,  is 
presumed  to  grant  such  a  measure  of  support  from  the  property 
he  retains  as  is  necessary  for  the  property  sold  in  its  then  con- 
dition, or  when  applied  to  the  purpose  for  which  the  grant  was 
expressly  made  ;  but  the  precise  measure  of  such  support  depends 
upon  the  special  circumstances  of  each  case,  (i)  The  damages 
recoverable  for  an  interference  with  such  support  include  all  loss 
which  has  happened  as  a  natural  consequence  of  the  wrongful 
acts,  such  as  tlie  expense  of  removing  the  grantee's  business  to 
other  premises,  (c) 

If  land  is  granted  for  the  purpose  of  building  a  house,  there  is 
an  implied  warranty  of  support;  subjacent  and  adjacent,  from  the 
land  of  the  grantor,  as  if  the  house  had  already  existed,  {d)  and 
the  cu'cumstance  that  the  grant  does  not  notice  the  intention  of 
building  is  immaterial  in  a  case  where  both  grantor  and  grantee 
are  aware  of  it.  (c) 

(d)  Implied  Ecservation  of  Support. — "Where  the  common  owner 

(z)  Banks's  Law  of  Support. 

(«)  Ilkhards  V.  liuse,  9  Ex.  219,  dislingiiislied  in  Howartli  v.  Armstronr/,  77 
L.  T.  G2;  MurcUe  v.  BJaclf,  19  C.  B.  N.^S.  190.  See  per  Lord  Tenterden  in 
Peyton  v.  Mayor  of  London,  9  B.  &  C.  736.  See  Aspden  v.  Seddon,  supra: 
Bussell  V.  Watts,  10  A.  C.  590. 

(i)  Orosvenor  Hotel  Co.  v.  Hamilton,  [1894]  2  Q.  B.  83G. 

(c)  lb. 

{d)  Caledonian  By.  Co.  v.  Sprot,  2  Maoq.  449.     See  also   Caledonian  By, 
Co.  V.  Belliaven,  3  Macq.   56;  Dugdale  v.  Bohertson,  3  K.  &  J.  695;  N.-K 
By.  Co.  V.  Elliott,  10  H.  L,  C.  332 ;  Great  Western  By.  Co.  v.  Bennett,  L.  E.  2 
IL  L.  27 ;  Siddons  v.  Short,  2  C.  P.  D.  572. 
riots  of  ('')  Bobinson  v.  Grave,  29  L.  T.  7.     In  Biyhy  v.  Bennett,  21  Cli.  D.  559,  tlio 

buildint'laud.  corporation  of  Liverpool  put  up  certain  plots  of  building  land  for  .sale  by  auction. 
The  purchasers  were  to  erect  buildings  to  the  satisfaction  of  the  corporation.  No 
salo  was  efl'ected  at  the  auction,  but  afterwards  one  of  the  plots  was  sold  to  tlie 
plahitiff  under  the  original  conditions.  lie  submitted  plans  showing  foundations 
10  feet  9  inches  deep,  which  were  approved.  Afterwards,  owing  to  tlie  nature  of 
the  soil,  he  built  only  8  feet  3  inches  deep.  The  corporation  surveyor  inspected 
the  foundations  and  raised  no  objection.  When  the  plaiiititf's  house  was  nearly 
completed,  the  adjacent  lot  was  sold  to  the  defendant,  wlio  excavated  to  a  depth 
considerably  lower,  and  so  as  to  endanger  the  plaintiff's  building.  It  was  heid 
that  the  corporation,  having  raised  no  objection  to  the  plaintiff's  shallow  founda- 
tion, could  not  themselves  have  excavated  so  as  to  endanger  tlie  plaintill's 
building,  though  the  plaintiff  knew,  w-hcn  he  laid  his  foundations,  that  the 
adjoining  plot  was  destined  to  be  built  upon,  and  that  tlie  defendant  could  have 
no  greater  right. 
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of  house  and  land  first  soils  tho  Innd,  retiiinin;^  tho  house,  tho  law 
diKjs  not  seem  clear  whether  he  retains  a  rif^ht  of  supi>ort  hy  im- 
plication or  not,  but  apparently  ho  does ;  (/)  and  it  is  clear  that 
the  exHement  of  support  would  in  such  circumstances  be  an  ease- 
ment of  necessity.  As  to  subjacent  support,  where  tho  owner  of 
land  with  a  house  on  it  sells  the  mineruls,  retaining  the  house, 
and  the  house  is  let  down  by  the  mining  oi>eration3,  the  owner  of  tho 
houso  is  entitled  to  damages;  it  was  said  all  buildings  are  entitled 
to  fuhjaeent  support,  (y)  and  the  same  has  been  decideil  with  reganl 
to  adjacent  land,  (/t) 

If  the  subsoil   13  grantevl   and   the   surface   is  reserved,  it  is  Subsoil 
doubtful  whether  there  is  any  implied  rfservation  of  an  easement  K™"'*<'> 
of  sujijwrt  for  the  surface,  i«  adJitoii  to  the  natural  rirjht ;  and  reUintJ. 

,ly  all  owners  of  i>n>i>erty  will  do  well  to  sec  that  in 
: ,  .iny  such  grant  an  casement  is  expressly  rescned.  (i) 

(e)  Draining  Underijruund  Water. — There  is  nothing,  at  common 
law,  to  prevent  the  owner  of  land  draining,  though  it  may  ha(>pon 
that,  where  a  person  grants  land  to  apother  for  building,  tho 
grantor  cannot  drain  his  adjoining  land,  if  to  do  so  would  render 
the  land  granted  loss  fit  for  building  tiian  it  otiierwise  would  have 
bcon,  on  the  ground  that  the  grantor  would  bo  derogating  from  his 
own  grant,  (k) 

Where,  however,  tho  plaintiff's  house  wa.s  supported  by  a  bed  Support 
of  wet  sand,  and  not  by  a  stratum  of  water,  an<l  it  was  let  down  (^°["b^j  °' 
by  a  shifting  of  such  land  caused  by  the  defendant  removing  sand 
and  water,  such  removal  was  equivalent  to  a  removal  of  adjacent 
BUpjKjrt  afforded  by  earth,  and  the  defendant  was  responsible.  (/) 


(4)  Pbescriptive  Right  to  Suppobt  fro.m  Land. 

.\  ri.,'ht  to  lateral  support  from  adjoining  land  may  be  aciiuirtil, 
iy  iwtiity  years'  uninterrupted  enjoyment,  for  a  l)uilding  proved 

(/■)  So«  Clup.  XXIIL,  p.  203,  as  to  tbcro  being  no  »ach  reservation  for  oilier 

/■    V,rJ»T.  JenKnj,  18L.  T.  437. 

■ook  V.  Tufnrll,  4G  L.  T.  886.    As  to  •Jiaccnt  (npport,  ice  Murchit 
I  <•.  n  s.  s  vn\ 
>i,  hc<l.),p.  .311. 

(*     .  I,.  It.  4  Kt.  -UK     nut  twn  JnrJe$on  v.  8ul(nn, 

ei--..  '/I  .-'..'  i_li.  ;:i  1 ,  where  Liri'V        "  ':  '  i  doulit  whcllicr 

t!.;     '         .      1      >  ;      .Htr  that  nn'Icr  no  <•  ••  be  a  right  to 

'••r. 

.  ind  Drypool  r„tt  Co.  (1803),  2  Ch.  217. 
.\-     -  ...-  11,11. .i.._,     I   a  >%.i..t   i.i.ui-iiny  to  p4jr  compcusation  fur  subsiJcnco 


336 


THE   LAW  OF  SUPPORT. 


[CHAP.  XXV. 


to  have  been  newly  built,  or  altered  so  as  to  increase  the  lateral 
pressure,  at  the  beginning  of  that  time,  where  that  enjoyment  is 
peaceable,  and  without  deception  or  concealment,  and  so  open  that 
it  must  be  known  that  some  support  is  being  enjoyed  by  the 
building,  (m) 


Enjoyment 
for  twenty 
years. 


Knowledge 
of  person 
against 


of  support  is 
claimed. 


(5)  Secret  Enjoyment  of  Support. 

"  The  law  favours  the  preservation  of  enjoyments  acquired  by 
the  labour  of  one  man,  and  acquiesced  in  by  another  who  has  the 
power  to  interrupt  them ;  and  as,  on  the  supposition  of  a  grant, 
the  right  to  light  may  be  gained  from  not  erecting  a  wall  to 
obstruct  it,  the  right  to  support  for  a  new  building,  erected  near 
the  extremity  of  the  owner's  land,  may  be  explained  on  the  same 
principle."  (71)  The  easement  must  have  been  enjoyed  for  twenty 
years  before  action  brought  under  a  claim  of  right,  and  after  the 
neighbour  was,  or  ought  to  have  been,  fully  aware  of  the  facts.  (0) 

The  enjoyment  of  the  right  of  support  must  have  been  open  and 
not  surreptitious,  (p) 

Upon  the  questions  proposed  to  the  learned  judges,  in  Dalton  v. 
Angus,  (q)  which  involved  the  doctrine  of  clam,  i.e.  secrecy  of 
horn  a  right  enjoyment  as  applied  to  the  easement  of  support,  there  was  much 
difference  of  opinion.  It  will,  therefore,  be  important  to  see  what 
is  the  nature  and  extent  of  the  knowledge,  or  means  of  knowledge, 
which  a  man  ought  to  be  shown  to  possess,  against  whom  a  right 
of  support  for  another  man's  building  is  claimed.  He  cannot 
resist,  or  interrupt,  that  of  which  he  is  wholly  ignorant,  (r) 

caused  by  the  withdrawal  of  support  afforded  to  adjoining  land  by  wet  silt,  see 
Fletcher  v.  Birfcenhead  Corp.,  5  L.  G.  R.  483, 

(m)  Dalton  v.  Angus,  6  A.  C.  740. 

(n)  Per  Lord  Campbell,  in  Humphries  v.  Brogden,  12  Q.  B.  749.  See  Hide 
V.  Thornhorough,  2  C.  &  K.  250 ;  Solomon  v.  Vintners'  Co.,  4  H.  &  N.  598 ; 
Dugdale  v.  Bobertson,  3  K.  &  J.  695;  Hunt  v.  Pfa/,-e,  Johns.  710;  Bogersy. 
Taylor,  2  H.  &  N.  828. 

(0)  See  per  Alderson,  B.,  in  Partridge  v.  Scott,  3  M,  &  W.  230.  And  see 
now  the  judgments  in  Dalton  v.  Angus,  6  A.  C.  740. 

(p)  Dalton  V.  Angus,  6  A.  C.  740. 

(q)  Supra. 

(r)  Lord  Selborne,  L.C.,  says,  in  Dalton  v.  Angus,  6  A.  C.  740,  at  p.  801 : 
"  There  are  some  things  of  which  all  men  ought  to  be  presumed  to  have  know- 
ledge, and  among  them,  I  tliink,  is  the  fact,  that,  according  to  the  laws  of  nature, 
a  building  cannot  stand  without  vertical  or,  ordinarily,  without  lateral  support. 
When  a  new  building  is  openly  erected  on  one  side  of  the  dividing  line  between 
two  properties,  its  general  nature  and  character,  its  exterior  and  much  of  its 
interior  structure,  must  be  visible  and  ascertainable  by  the  adjoining  proprietor 
during  the  course  of  its  erection.  When,  as  in  the  present  case,  a  private 
dwelling-house  is  pulled  down,  and  a  building  of  an  entirely  different  character, 


Lateral 
support 
presumed. 
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(6)  Easement  of  Support  where  Houses  adjoin. 

When;  iiii  easement  <>f  siipjKirt  is  claiine<l  liy  llie  owner  of  one  KnowlwlRB 
of  two  adjoining;  liouses  wliiili  have  not  u  coniinon  origin,  "yii'st  o^^nJ^JJ'i^ 
the  owner  of  the  other,  it  must  bo  shown  that  the  owner  of  the  proved. 
„.,s  ;,.,,•   I.  1.  iiu'iit  knew,  or  had  the  means  of  knowing,  that  his 
1imu>>'  «.i-'  .iilonlin};  supjjort  to  the  other.  (<) 

The  foregoing  j>rinciph\  in  .w  far  as  it  is  foumled  upon  com-  Llmiutlon 
munity  of  origin,  nppt-ars  to  dejHMul  u|K)n  tlie  f«"n''i"">-9«^''ist*  Jo^j^^no.  *" 
jiriiKii>le  that  if  two  liouses  hk  huilt  together  as  fine,  tliey  will 
imtumlly  require  support  one  from  the  other,  lint  where  the 
-'nii-tiir*'  which  rtHjuin's  .•support  is  of  such  a  diameter  that  the 
111  inner  in  which  the  supj)ort  is  given  and  the  extent  to  which  it 
Is  enjoywl  is  not  obvious  to  every  one,  the  doctrine  of  common 
origin  will  not  avail  tlie  plaintiff,  (t) 


(7)    AcQCismox   OF  the   Kigut   to   Sltmiit   where    Hoi'ses 

BOILT  TOOCTHER. 

>Vhere  a  number  of  houses  have  been  built  together  by  one 
omur,  so  an  to  n><iuire  and  receive  mutual  sujiport,  tliere  is,  either 
by  a  presumed  grunt  or  by  a  presumed  reservation,  a  right  to 
mutual  support,  for  their  common  protection  or  security,  if  the 
houses  are  afterwanls  sold  and  conveyed  to  different  individuals ; 
and  if  several  adjoining  landowners,  by  common  consent,  build 
their  hoosua  together,  so  that  the  house  of  one  of  them  resta  upon 
and  nijuin-s  the  sujuxirt  of  tlie  adjoining  house,  theR"  will 
be  an  implied  grant  of  a  riglit  to  support ;  and  tliis  right  will 
continue,   notwithstanding   alterations   in   the   ownership  of  the 

■Dch  u  •  coach  or  carrU!;c  faclory,  with  a  large  and  raoaaivc  brick  pillar  and 
chimoeT-itack,  is  cn-ctcl  innteail  of  it,  the  aiijoining  proprietor  mast  hove 
imptitcd   to    him    kno«tlc<l;;o    that   a   new  and   ciilnrcivl   easement   of  fiiip|>ort 

(WMt«TCr    <•'"■■    '■<>     <'■>    .»t,i,t      \t     ;,',„•    I,.    1-.    nr.,.,\r,.\    n-,„.ul    |,jn,_    uiilp,^    i,e 

iol4rni|>t«  illy  the  R.inic  an 

If  •  new  '.  :   re.     Ilaviii);  this 

koon  that  he  iihciild  have 

|xuti'  ii-tiiri'  of  tlio  haiMii)^-, 

oa  which  the  amount  or  uiciilriiru  :••  or  li-sg  depeniL      If 

h*  tbottsht  it  muf'-ri!.   h-   rvjhr   ■•  ticulom,  and    then    if 

infamwtion  wr-                                      i   from   him,  or   if  he  n-cciTe<i  foloe  or 

■akading   inf  .                                        i?   could    I-  «ho«rti    to  have   been  done 

McreOy  or  win  from  bin  knowlwbe, 

the  CMS  w.mU  '  ,  I'J  Ch.  U.  281. 

(i)   Oalrlif  V.  M  irU:.     1  ""I  .  _■  ir.  It.  .:<,■.'. 

{!)  I'rr  <  A.  Ill  /i.i  1,  l,i;'.Uni^j'  Co.  w.  London  Graving  Dock  Co.  (1902),  2 
Ch.  J57.     Itiit  s.--  ii-wviiTin.;    1  l.-rnt.nt  of  Vaugban  Williams,  LJ. 

K.B.C.  Z 
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bouses  by  sale,  mortgage,  devise,  etc.  (>')  V>nt  if  two  bouses  are 
built  agaiust  eacb  other,  with  separate  and  independent  walLs, 
resting  upon  separate  and  independent  foundations,  so  as  to  stand 
independently  of  eacli  otber,  one  bas  no  rigbt  (apart  from  pre- 
scription) to  support  from  tbe  otber.  (w) 

Cut,  even  M-ben  no  rigbt  exists,  it  is  tbe  duty  of  all  persons  to 
use  due  care  and  skill,  and  take  reasonable  precautions,  in  pulling 
down  bouses  and  walls  wbicb  rest  against,  or  are  in  contact  with, 
an  adjoining  bouse  or  wall;  and,  if  an  injury  is  sustained  from 
a  neglect  to  exercise  such  care,  skill,  and  precaution,  a  wrong  is 
done,  and  tbe  wrongdoer  is  responsible  for  tbe  damage ;  (x)  but 
tbere  is  no  obligation,  in  tbe  absence  of  statutory  provision, 
upon  tbe  owner  of  tbe  building  about  to  be  removed  to  shore  up 
the  other  building,  (y)  or  to  give  the  owner  of  tbe  otber  building 
notice  of  tbe  intention  to  remove  bis  own.  (c) 


(8)  Peesceiptive  PiIGHT  to  Support  fkom  Buildings. 

Where  ancient  buildings,  belonging  to  different  owners,  adjoin 
eacb  otber,  tbere  is  a  right  of  support  from  tbe  building  as  well  as 
from  the  land,  (a) 

It  was  also  held,  in  the  last-mentioned  case,  that  this  rigbt  of 
support  could  be  claimed  under  tbe  provisions  of  sect.  2  of  tbe 
Prescription  Act.  (h)  But  an  easement  of  support  has  not  been 
enjoyed  "as  of  rigbt,"  within  tbe  above  section,  if  the  claimant 
bas  been  liable,  under  a  covenant,  to  perform  an  act  which  is 
inconsistent  with  tbe  existence  of  such  an  easement.     And  where 

(«)  Bichanls  v.  Hose,  9  Ex.  221;  and  see  per  Cockburn,  C.J.,  in  Angus  v. 
Balton,  3  Q.  B.  D.  at  p.  116;  Goddnnl  on  Easeimnts  (Gth  cd),  p.  331.  See 
also  Walters  v.  I'fiel,  1  M.  &  W.  302 ;  Dodd  v.  Holme,  1  A.  &  E.  493 ;  Mas^ey 
V.  Goyder,  4  C.  &  P.  IGl ;  Chadwick  v.  Troiner,  6  Bing.  X.  C.  1 ;  Lemaitre  v. 
Davis,  19  Ch.  D.  281 ;  Tone  v.  Preston,  24  Cli.  D.  739. 

(iv)  Solomon  v.  Vintners'  Company,  4  H.  &  N.  598;  Peyton  v.  Mayor  of 
London,  9  B.  &  C.  736 ;  sid  qucerc,  whether  this  decision  is  not  overruled  by 
Angus  v.  Dalton,  siijwa:  quare  whether  there  is  sufficient  reason  why  a  dis- 
tinction should  be  made  between  supjiort  derived  from  adjacent  land  and  support 
derived  from  a  contiguous  building.  See  also  Kempston  v.  Butler,  12  Ir.  C.  L.  R. 
516. 

(.t)  Addison  on  Torts  (7th  ed.),  p-  379.  Chadwick  v.  Troiver,  supra ; 
Walters  v.  PJiei,  supra;  Davis  v.  London  and  Blackwall  By.  Co.,  1  51.  &  G. 
799;  ante,  p.  205.  As  to  repair  of  the  damage,  see  Taylor  v.  StendaU,  7 
Q.  B.  G34. 

{ij)  Peyton  v.  Mayor,  etc.,  of  Ijondov,  9  B.  &  C.  725. 

(z)   ChadivicTc  V.  Troiver,  supra. 

(a)  Lemaitre  Y.  Davis,  19  C'li.  D.  281 ;  Brown  v.  Windsor,  1  C.  &  J.  20;  and 
a's  to  subjacent  support,  see  Veil  v.  Love,  9  App.  Cas.  286. 

(A)  2  >&  3  Will.  IV.  c.  71.  See  the  section,  ji.  274;  see  also  the  didum  of 
Lord  Selborne  in  Dalton  v.  Amjus,  in  6  A.  C.  740,  at  p.  801,  aite,  p.  336  n. 
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a  building  stands  updu  latui,  us  lo  :i  jHiiuoii  ni'  wlmii  laml  thu 
party  claiiuiii}j;  iho  eiiscmuiit  admits,  for  iusliuice,  under  a  deed, 
tlmt  at  any  time,  upon  a  certain  notice,  he  is  bound  to  do  some- 
tliinfj  which  is  inconsistent  with  the  continuance  of  tlie  buildinj,', 
tlie  chiim  is  not  of  right,  and  the  eiLsenicnt  is  not  chiiniahh-.  (<) 

No  opinion  was  oxpresactl  in  Dalton  v.  Anyus(d)  as  to  the  Wboro 
distinction   taken   in  Salomon  v.  Vintners'  Comjxunf,  (<)  where   it  f'',"rvcuhi 
wa.s  decide<l  that  the  right  cnuld  not  be  actjuired  when  tliero  were  buildingH. 
inter>Tning  projxTties. 

When  tlic  natural  right  to  .sui>[Mirt  for  land  Is  limited  by  Act  of  Limited 
rurliument.  i.r  otherwiso,  a  similarly  limiteil  right  to  siij.i«.rt  '"'  buUdin  '""^ 
housc-s   erected   on   the   surfocc   can   alone   Iw   acquiivd  by  pre- 
scription. (/) 


(9)   RkP.VIK   of  SfPPJUTIXO    DCILDIXG. 

Tlio  law  aopuis  to  be'  clear  that  the  dominant  owner  may  enter  Obligation 
the  servient  tenement  and  do  the  necessary  reiKiirs,  and  that  the  romii'r  ^''suo. 

"  " '  'iwner  Ls  under  no  obligation  to  do  them,  (y)     There  i.s  no  porting 

I  I  towanls  a  neighbour  ca-st  by  law  on  the  owner  of  a  hoii.se,    "'    '"^' 

meruiy  ai  such,  to  keep  it  rei>aired  in  a  substantial  manner,  liLs 
only  duty  Iwing  to  prevent  it  fnjm  lx;ing  a  nuisance.  (A) 


(10)  Extinction  of  the  IJigut  of  Slitout. 

When  an  artificial  weight  has  Ixicn  placed  on  land,  so  as  to  EIToct  of 
iiij«we  a  greater  pressure  on  the  subjacent  or  adjacent  soil  than  p"cgs^^o„ 
that  wliich  previously  exi.sted,  the  servient  owner  may  be  sued  irciwoment  of 
ho   interferes  with   the   natural   right   lo   supiK>rt    to  which    the  ^"l'''"'^'- 
<loininant  owner  wan    entitled ;    and   comiiensation  may  also    bo 
iT'i-owred  for  the  injury  caused  to  the  biiiiilings,  as  consequential 
damage,  if  the  newly  erected  buihlings  were  not  the  primary  caii.so 
r  the  sinking,  tliat  is,  if  the  sinking  would  have  occurred  when 
lU  excavation  was  mode,  even  though  no    buihlings    had    Ijcen 


re)  Ttint  V.  PraloH,  24  Ch.  D.  739. 

it)  4  II.  *  N.  585.     .See,  however,  now  Lemaitr4  T.  Davit,  lupra. 

(J)  llotrholhim  T.  H'i/«n.  r,  K.  it  B.  59.3. 

{j)  i'omfrtt  T.  I{irr„l(.  1   Wins.  Saiin'l.  nt  p.  .065  (ol.  1871). 

,;. ,  /■,„'.;,;  V  ,;.,/:,.•  <  -uiy,  1  g.  R  D.  2.W  ;  IhmiUon  \.  Vrsin,  nf  fil. 
'•  <).  R  •»•-';    <irmr<I  v.  Cookr,  2  B.  *   1'.  N.  B. 

1" ,      .       ..  ...  •_'  C.  I'.  I).  2.'»;   ChaunUrr  r.  Ilobinwn,   I 

Kxch.  163;  litockport  ll<-jh<n>j  U<I.  v.  Ontnt,  51  L.  J.  Q.  B.  357. 
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THE   LAW   OF   SUPPORT. 


[CHAP.  XXV. 


Increasing 
weight  of  an 
ancient 
building. 


erected,  (i)     For  the  natural  right  to  support  is  not  destroyed,  or 
even  suspended,  under  such  circumstances. 

The  point,  whether  the  fact  of  increasing  the  weight  of  an 
ancient  building  has  the  effect  of  depriving  the  owner  of  his  right 
to  that  degree  of  support  to  which  he  was  entitled  before  he 
increased  the  weight,  does  not  appear  yet  to  have  been  decided. 
It  would  seem,  however,  that,  as  the  effect  of  building  on  land 
does  not,  under  the  cii'cumstances  above  mentioned,  suspend 
the  natural  right  to  support,  there  would  only  be  a  similar  result 
from  the  increase  of  the  weight  of  an  ancient  building,  and  the 
owner  would  not  lose  his  right  to  sue  for  any  injury  caused,  unless 
it  arose  through  the  additional  weight  of  the  house,  (k) 
Pulling  do^Tn  When  a  house  is  pulled  down  for  the  purpose  of  repair,  this 
of^e^frr*  does  not  cause  the  loss  of  any  easement  attached  to  it,  if  it  be 
accompanied  liy  an  intention,  acted  upon  within  a  reasonable  time, 
of  rebuilding  it.  (I) 


When  there 
is  a  right  to 
sue  for  dis- 
turbance of 
support,  in 
the  case  of 
natural 
lights. 


SECT.  III.— REMEDIES  FOR  DISTURBANCE  OF  SUPPORT. 
(1)  Generally. 

Works  endangering,  or  infringing,  a  right  to  an  easement  of 
support,  (in)  or  infringing  a  natural  right  of  support,  (n)  will  be 
restrained  liy  injunction  ;(o)  or,  where  injury  has  been  caused,  an 
action  can  be  brought  for  damages,  or  for  both  an  injunction  and 
damages.  (  p) 

In  the  case  of  the  natural  right  of  support  for  the  soil,  the 
dominant  owner  is  entitled  to  sue  the  adjoining  owner  if  he, 
without  justification,  removes,  or  excavates  on,  his  own  land  in  a 
manner  which  causes  damage  to  the  land  of  the  dominant  owner, 
although  the  work  has  not  been  conducted  negligently,  or  in  a  way 
which  is  contrary  to  the  custom  of  the  country  where  the  land  is 
situated,  (q) 

As  regards  buildings,  when  a  right  by  prescription  or  grant  has 

(»)  See  ante,  p.  330,  and  Stroyan  v.  Kiioivles,  6  H.  &  N.  454;  Brown  v. 
Bobins,  4  H.  &  N.  186.     But  cf.  Smith  v.  Thacherah,  L.  R.  1  C.  P.  564. 

(/.•)  Goddard  (6th  ed.\  p.  506.  See  Dalton  v.  Angus,  4  Q.  B.  D.  162;  6  App. 
Cas.  740;  Murchie  v.  Blach,  supra. 

(/)  Lutlrel's  Case,  4  Rep.  86. 

(m)  Xorth- Eastern  Bij.  Co.  v.  EUiott,  10  H.  L.  C.  333;  Siddons  v.  Short,  2 
C.  P.  D.  572;  Dalton  v.  Angus,  supra. 

(h)  nu7it  V.  PeaAv,  29  L.  J.  Ch.  785. 

(o)  See  Chap.  XXIII.,  Sect.  VII.  (4)  (a),  p.  312,  as  to  when  an  interlocutory 
injunction  will  be  granted,  and  as  to  injimctions  at  the  hearing. 

(;j)  See  ib.  {d),  p.  316,  as  to  this.  Orosvenor  Hotel  Co.  v.  Hamilton,  [1894] 
2  Q.  B.  836. 

(<;)  Humphries  v,  Brogden,  12  Q.  B.  739  ;  Brown  v.  Vdbins,  4  II.  &  N.  186. 
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l>cen  ac(iuire«l,  and  can  be  prove<I,  by  the  domiiianl  owner,  he  can  —in  the  cwa 
sue  for  damoi^c  sustained  by  any  unjustifiable  disturbance  of  his  "'  '""Wns^ 
right,    in   a   similar   wuy    to    the    owner   of  a    natural    rifjht    lo 
support,  (r)     Hut  altlmugh  this  Jiiusl  U>  taken  to  be  the  rule,  yet  TrccpMMt 
where  a  person  who  has  no  right  in  the  adjacent  or  subjacent  land,  ^™jj|^ 
i.e.  a  tresjMusst^r,  reinuvcs  suj>i>ort,  and  causers  damage  to  buililin;;s, 
the  owner  of  the  ilainiiL.'ed  buildings  can  bring  an  action  against 
■uch    person,  even    though  he    ha.s   not   acquire*!    any   right    to 
8ujn>ort.C<)     And,  as  bofori>  i>ointed  out,  even  wheiv  thei-e  is  no 
actual  right  to  supjKjrt  for  a  house,  the  owner  of  an  adjoining  house 
is  liable  for  negligence  if  be  do  not  exercise  due  precaution  and 
•kill  in  jmlling  down  or  altering  his  adjoining  property.  (I)     In 
such  cane  negligi-nce  is  the  gist  of  the  action  ;  where  there  is  a 
riyht  to  support,  negligence  is  immaterial,  (m) 

(2)  WiiKN  THK  Calse  ok  ACTinN'  AttI.SI':S. 

No  caoso  of  action  accrues  for  the  mere  excavation  by  the 
defendant  in  his  own  land,  so  long  as  it  causes  no  damage  to  the 
plaintiff,  but  the  cau.>««  of  action  ari.ses  when  the  actual  daniago 
first  occurs,  (r)  The  right  of  the  person  whose  land  was  interfered 
with  is  to  the  onlinary  cnjojnnent  of  his  land,  and  until  that  Ls 
interfennl  with,  he  has  no  cause  of  action  for  damages,  (ir) 

I5ut  where  there  has  been  a  disturbance  of  a  right  to  support  Prospective 
from  adjacent  land,  and,  in  addition  to  existing  damage,  future    '"^     ' 
damage  may  occur,   only   the    damage    actually   accruc«l    can    bo 
rcc<'vere<l  in  the  action,  and  any  further  damage  must  be  recovered 
when  it  actually  occurred,  in  a  subsequent  action,  (x)    But  deprc- 
c  iation  in  the  market  value  of  the  property  caused  by  the  risk  of 

(r)  See  /'  ''  -  '  "  •,  tupra,  p.  336  n  ;  I.emaitri  T.  Davit,  $upi-a,  p.  .33". 
See  Slfirki-  H.  N.  S.  190,  u  to  where  disturbance  of  the  right 

to  iopport  1..J.  .  •   ,  .-,,1,. .,. 

(•)  Jrfru*  T.  WUliaioM,  5  ExcL  782;  /»i%  y.  Carlcr,  4  II.  &  N.  153. 

(I)  A»U,  pp.  205,  321. 

(«)  See  nijU>  («;,  $tipra.  \»  to  ■  second  tobcidcnce,  lee  Hilthell  v.  Darlty 
Main  CUliny  Cu..  14  Q.  II.  I».  125. 

(.)  Il..n,.mi  T.  B<u-k>„mt,,  H  n.  A  E.  646 ;  »n.I  9  II.  L.  C.  50.3.  Cf.  AVn.it 
T.  It.  K.  /I If.  Co..  27  <h.  I).  122.  See  oliw  ll.jberU  T.  lieiJ,  16  VmI,  215; 
flill-n  T.  l!-l  liii-iOin,  1  C.  &  V.  541,  M  lo  tho  time  to  me  if  it  is  limited  from 
the  o^mtTii^-i  .1.  'fan  «ct. 

ite)  I'rr  !.•  T'l  <'r.»ir.v -rill  in  Uonomi  T.  Harikotue,  lupra. 
x)  Sp-  hi;>>.  T.  H  i/;t.  3  Q.  n.  U.  .389.  where  the  dccinion  wm  to  the 
eontrsrv  pflect,  but  tin;  c.\^.-  lia.i  riwt!  Xxxn  overruled  bv  MiUheU  r.  Darley 
Main  r.JUrry  f,,.,  ,uj,ri.  S.  .•  .s7.  !-/,«•//  y.  IluUJtinton,  i  It.  *  .\iL  97.  Hut 
w«  Frilt  T.  IloUofi.  14  Ck  I).  542;  /Inhi^tl  r.  Maitland,  17  Ch.  D.  174; 
R.  8.  C.  18«3,  (>rl.  3»'.,  r.  5«.  S^e  nn't,  p.  331,  m  to  damages  for  interference 
with  natural  right. 
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future  subsidence  is  recoverable  as  existing  damage.  (//)  On  a 
second  subsidence,  a  fresh  cause  of  action  accrues  to  the  plaintiff, 
whose  right  to  maintain  the  action  is  not,  therefore,  barred  by  the 
Statute  of  Limitations.  (2) 
When  right  Where  the  plaintiff,  entitled  to  a  right  of  support,  can  make  out 
accrues"*^  ^°^  ^  reasonable  and  probable  case  of  injury  to  his  land  from  the 
working  of  the  subjacent  or  adjacent  soil,  and  can  show  a  reason- 
able probability  of  damage,  an  injunction  can  be  obtained  against 
the  person  threatening  to  continue  the  working  or  excavation, 
although  there  is  no  actual  existmg  damage  to  his  land,  (a) 


SECT.  IV.— BUILDING  IN  FLATS,  AND  THE  LAW  OF  SUPPORT.  (6) 

A  builder  frequently  erects  a  building,  making  each  story,  or 
flat,  into  a  separate  dwelling,  and  sells  or  lets  the  different  stories 
of  the  house  to  different  persons ;  in  which  case  there  is  an  implied 
grant,  to  every  purchaser  or  lessee,  of  all  such  adjacent  and 
subjacent  support  as  may  be  necessary  for  each  respective  story  or 
Eights  of  flat.  Although  there  is  no  express  authority  on  the  point,  it 
'  is  submitted  that  upper  owners  would  have  implied  power  to  enter 
any  lower  flat  and  do  necessary  repairs  for  themselves,  (c)  Lord 
Selbornc,  in  Dalfon  v.  Angus,  (d)  when  referring  to  the  general 
imnciples  as  to  an  implied  grant  of  support,  said,  if  a  building  is 
divided  into  floors  or  flats,  separately  owned  (an  illustration  which 
occurs  in  many  of  the  authorities),  the  owner  of  each  upper  floor 
or  flat  is  entitled,  upon  the  same  principle,  to  vertical  support 
from  the  lower  part  of  the  building,  and  to  the  benefit  of  such 
lateral  support  as  may  be  of  right  enjoyed  by  the  building  itself- 


upper  owners. 


repair. 


Where  rooms  A  lease  of  rooms  on  a  floor  is  a  lease  of  a  separate  dwelling,  and 
'  includes  the  outer  wall  so  far  as  it  is  solely  appropriate  to  the 

rooms  let.  (c) 
Obligation  to       It  lias  been  said,  in  an  old  case,  that  "  where  I  have  a  chamber 

below,  and  another  has  a  chamber  above  mine,  as  they  have  here 

(2/)  TunmcHffe  v.  West  Leigh  CulUery  Co.,  Ltd.  (1906)  2  CIi.  22. 

(z)  Mitchell  V.  Darki/  Main  Colliery  Co.,  U  Q.  B.  D.  125. 

(a)  Siddons  Y.  Short,  2  C.  P.  D.  572;  Uighy  v.  Bennett,  21  Ch.  D.  55<>; 
Miindy  v.  DuJce  of  Rutlmid,  23  Ch.  D.  SI.  See  as  to  wlien  an  interlocutory 
iiijunction  will  be  granted,  and  as  to  the  injunctions  at  the  hearing,  p.  245.  As 
to  mandatory  injunctions,  see  a7ite,  pp.  244,  245. 

(ft)  As  to  covenants  relating  to  building  in  flats,  see  Chap.  XIX.,  Sect.  II.  (2), 
ante,  p.  230. 

(c)  Goddard  (Gth  ed.),  p.  376. 

(rf)  6  App.  Cas.  at  p.  793 ;   Caltdonian  By.  Co.  v.  Sprot,  2  Macq.  449. 

(e)  Carlish  Cafe  Co.  v.  Mase,  07  L.  J.  Ch.  53. 
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ill  Lomliiii,  ill  iliis  case  I  may  com|»i'l  liim  wlio  luis  ilie  tli.iinUT 
aliovi"  to  cover  lii.n  cliamlxT  for  lla-  sulvntiun  of  tlio  liiiilxr  of  my 
chamber  bvlow ;  and  in  tbo  same  manner  lio  may  comj)cl  mc  to 
sustain  my  cliainU'r  belnw,  liy  tho  n'j)Jiration  of  tlie  i)riiuii>al 
timU-r,  for  iIk-  -alvation  of  liis  cliamher  uIhivo."  (/)  15ul  tliis  case 
wasdoubttitl  by  Lottl  Holt,  (f/)  and  there  a]i|>ear8  to  bo  no  authority 
to  op{M>.so  to  his  i>iiiiiiciu,  that  such  an  obligation  could  only  exist 
when  8p«x"ially  imiKjsed. 

SECT.  V.-RIGIIT8  OK  OW.VKIt.S  AND  TKN'AKTS  OF  FLATS.  (A) 

Wiero  the  owner  retains  possession  of  the  staircase  in  a  buiMiii;;  Accidents  on 
which  is  sulilet  in  flats,  he  is  liable  for  accidents  to  strangci-s,  who  "'*''■'=•**• 
use  the  staircase  for  the  purpose  of  access  to  the  flats,  arising  from 
the  defective  state  of  rei>air  of  the  staircase.  (•)     As  to  his  liability 
to  a  tenant,  see  hay  v.  IMgf*.  (/.) 

A  covenant  by  a  lessor  of  flats  to  employ  a  resident  porter 
cannot  be  enforced  by  specific  jierformance.  (/) 

In  the  abst»nco  of  express  agreement  in  a  tenancy  of  a  Hat,  Uro  of  lid. 
servants  of  the  tenant  may  use  the  lift,  although  olijectcd  to  by 
other  tenants,  (m) 

Where  tho  plaintiff  occupied  tlie  gniund  floor  and  the  defendant 
the  up{)cr  fltwr  of  the  same  building,  and  the  defendant's  employes, 
witliont  his  kimwledge,  were  in  the  habit  of  emptying  tea-leaves 
into  a  sink  leading  from  bis  premises  to  a  pipe,  and  in  consequence 
an  overflow  occurred,  the  pijK)  being  choked,  tho  defendant  was 
liable  in  damages.  (;i)  For  other  cases  of  interference  with  tho 
enjoyment  of  one  flat  by  the  mode  of  user  of  another,  see  Jenlcim  v. 
J i-kion,  (»>)  and  Bobinnon  v.  Kilrcrl.{p) 

(/)  Annn.,  Keilw.  08,  pL  4;  Autm^  11  Mod.  8.     An  to  Uio  duty  of  landlord 

•  of  common  rtairwar  In  building  includlni;  di«tinct  tenement!),  sec 

MrlMn,  .37  Amer.  ft.  l».j  (U.  S.).    Sco  also  I'om/rtt  r.  Ilia-njt,  1 

Trnnnl  y.  GMwin.d  Mo<l.  .314.     Sc»   f'aledonian  Ry.  Co.  v.  Sprnl, 

'      '"  F"'"'   I -    "••  "- '  >!ly  biiill  in  flat«;  sec,  tluTcfurc,  as  to 

■    064. 
.  ijij  to  Flat*.     As  to  c'lviMiatiiu  pointing 
inl',  p.  230. 

.  .         .       J    "•  '77. 
\k)  u  g.  it.  1>.  "o. 

(0  /•'yin  V.  Mutual  Tonline  Wralmintter  Ckambert  Auoeiatiim,  [189.31  I 
(h.  116. 

(m)  Pnrtor  r.  Moir,  h  T.  L.  R.  0«2. 
(»)  AMf,n  T.  rtrockman,  51  J.  P.  119. 
(o)  40  Ch.  I).  71. 
(/O  11  <:i).  D.  88. 


CHAPTEE  XXVI. 


GAS,   ELECTKICITY,   AND   WATER. 


Sect.  I. 
Sect.  II. 


PltELIMIS.ABY. 

Gas  . 


(1)  Acts  regulating  the  supply  of  gas  . 

(2)  Power  of  company  to  lay  mains  and  pipes 
Sect.  III.    Electricitv 

(1)  Acts  regulating  the  supply  of  electricity  . 

(2)  General  conditions  of  supply 

(3)  Obligation  to  supply  electricity 

(4)  Duty  of  undertakers  to  grant  a  supply  . 

(5)  Measurement  of  supply    .... 

(6)  Recovery  of  charges     .... 

(7)  Regulations  to  secure  the  safety  of  the  public 

(8)  Private  supply  of  electricity . 

(0)  Wires  across  private  lands 

(10)  Attachment  of  wires,  etc.,  to  buildings'. 

(11)  Nuisances  caused  by  electrical  undertakers 
Sect.  IV.    Water 

(1)  Acts,  etc.,  regulating  the  supply  of  water . 

(2)  Power  to  lay  pipes,  etc. 

(3)  Right  to  demand  supply  of  water  to  houses 

(4)  Water  for  domestic  purposes 

(.5)  Connecting  with  company's  pipes     . 

(6)  Measurement  of  water,  etc.  . 

(7)  Water  company's  liability  for  damage 


PACK 

344 
344 
344 
345 
347 
347 
347 
348 
349 
350 
350 
350 
351 
351 
352 
352 
353 
353 
353 
354 
355 
355 
357 
357 


SECT.  I.— PRELIMINARY. 

Builders  and  building  owners  must  needs  pay  some  attention  to 
the  conditions  under  which  gas,  electricity,  and  water  may  be 
supplied  to  houses ;  and  in  laying  out  an  estate  for  building  the 
fact  that  provision  can  be  made  for  the  supply  of  these  com- 
modities often  serves  to  enhance  the  value  of  the  undertaking. 
In  these  circumstances  it  has  been  thought  proper  to  deal  witli 
some  of  the  rights  of  consumers  in  their  dealing  with  the  local 
authority  or  company  which  is  supplying,  gas,  electricity,  or  water. 


SECT.  II.— GAS. 

(1)  Acts  regulating  the  Supply  of  Gas. 

The  following  is  a  list  of  the   principal  statutory  provisions 
which  relate  to  the  supply  of  gas :— 
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(1)  (lasworks  Clauses  Act,  1847  (10  Vict.  c.  lo). 

(2)  CJasworks  Clauses  Act,  1871  (o4  &.  35  Vict.  c.  41). 

(3)  Sale  of  Gas  Act,  1859  (22  &  23  Vict,  c  G6). 

(4)  Sale  of  Gas  Amen.lmont  Act,  1860  (23  &  24  Vict,  c.  146). 

(5)  Solo  of  Giia  (Scotliind)  Act,  1864  (27  &  28  Vict  c.  96). 

(6)  Metropolis  Gas  Act,  1860  (23  &  24  Vict,  c  125). 

(7)  Motr.>|)olis  Gas  Act  Amendment  Act,  1861  (24  &  25  Vict. 

c.  79). 

(8)  The  Commercial  Gas  Act,  1873  (38  &  39  Vict.  c.  cc). 

(9)  The  Gas  Li<,'ht  and  Coke  Company  Act,  1876  (39  &  40 

Vict.  c.  ccxxv.). 

(10)  Gas   Light   and   Coke    and   other  Gas   Comimnies   Acts 

Ameiidnu-nt  Act,  1S80  (43  &  44  Vict.  c.  clx.xxi.).  (n) 

(11)  Metn>iJ.)lis  Gas  (rrejiayment  Meter)  Act,   1900  (63  &  64 

Vict,  c  cclxxii.). 

(2)  Power  of  Co.mp.\xv  to  l.vy  Mains  and  Pipes. 

A  comjiany  incoriwratcd  under  a  special  Act  or  a  provisioniil  Breaking  up 
order  lias  extensive  powers  to  open  and  break  up  all  public  streets  *''•'"'«• 
witliin  its  limits.  The  company  is  not  .subject  to  the  consent  of 
the  road  authority,  but  they  mu.st  do  as  little  damage  as  may  be 
in  the  execution  of  their  jKJWcrs,  tliat  is,  in  excavating  the  ground 
to  lay  pipes,  or  to  erect  pillars  or  lamps  or  other  works,  and  must 
always  make  compensation  for  any  damage  which  may  be  done  by 
tlie  execution  of  the  works.  {>>) 

Tliesc  lowers,  however,  cannot  be  exercised,  except  under  very  riws  in 
special  circumstances,  in  any  private  roads  or  lands ;  neither  can  pn^ato  roads 
any  building  be  utilised  for  tlie  purpose  of  i)lacing  any  pijHJ  or 
other  work  into,  through,  or  against  it,  without  the  consent  lioth 
of  the  owners  and  occupiers,  unless  it  be  for  purposes  of  main- 
tenance and  rejwir  of  iii|K>s,  or  where  the  works  have  been 
previously  there  exi.stent.    This  prohibition  is  as  operative  against 

1  ilicfian  ami  ^  I  <  Act»,  1 870  (.3.T  4  .14  Vict, 

c.  7  .n  an^l  Wftt'Tw.  .    .ii,  AniiTulmciit  Art,  1H73  (.3(5 

it  37  Viii.  c.  h9)  ,  ai><l  iiiKu,  M>o  also  City  of  I^>n<lon  Una 

Act,  I8C8;  the  !-oulli   :  aixl  Coke  Co.'h  Act»,  W,0  «n<l 

1876 ;  Inij-erial  Cia^  Act,  IscJ  ,  ai.l  Un.  .^-.uth  MctroiKiliUn  Gna  Act,  IIKX).  and 
lh«  rr(;tilaliuiis  and  rules  made  thereunder  by  the  Ix>cnl  Government  lioard 
and  the  lioanl  of  Trade  renpectively. 

(6)  Se«  M.  *>-rj  of  the  (laawr.rk*  ClaoM*  Act,  1847,  foil.  At  to  laving  pipca 
in  tnc  itrecta  of  the  i  ■-  '  ,  wo  the  Mclrripolia  Gaii  Act,  18(jO,  tupra. 
Al    to    taking    ap   pavi  -  London   anj   Ulaehratt   liy.   Co.  v.  Lime- 

komt,  26  L.  J.  Ch.  10^.  .  ^'.  <..u«a  in  Michatl  and  iriy/*!  Gai  and  Water 
(5th  cd.),  p.  ■.»0. 
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Eight  to 
demand 
supply  to 
new  houses. 


Cost  of 
new  pipes 
on  owner's 
premises,  etc. 


Gas  eom- 
panies'  lia- 


a  local  authority,  supplying  gas  Avithin  its  district,  as  it  is  liinding 
on  a  private  company,  (c)  A  local  board  cannot  fix  a  gas  lamp  to 
a  private  house  without  leave,  (d)  The  roads  in  all  cases  must  be 
thoroughly  reinstated,  and  kept  in  good  order  and  condition  for  a 
minimum  period  of  three  laonths,  and  if  the  road  continue  to 
subside,  then  for  a  period  of  twelve  months,  if  it  be  so  long 
necessary,  (e) 

Failure  to  reinstate  a  road  may  involve  an  action  for  damages, 
if  the  jury  find  that  a  nuisance  has  been  occasioned.  (/) 

Now,  by  virtue  of  sect.  11  of  the  Gasworks  Clauses  Act,  1871, 
all  persons  having  premises  within  twenty-five  yards  of  any  of  the 
pipes  of  the  company,  or  such  other  distance  as  may  be  prescribed, 
may,  under  the  conditions  there  mentioned,  demand  a  supply, 
with  the  prescribed  pressure  ;  also  a  meter  to  measure  the  quantity 
of  gas  used.  But  the  company  may  demand  security  for  the  supply 
before  affording  it  or  providing  the  meter,  such  securit)'  being  either 
matter  of  special  agreement,  or  as  prescribed  by  the  special  Act,  or, 
in  case  of  disagreement,  being  settled  by  justices,  (g) 

The  cost  of  so  much  of  any  pipe,  for  the  supply  of  gas  to  any 
owner  or  occupier,  as  may  be  laid  upon  the  property  of  such  owner 
or  in  the  possession  of  such  occupier,  and  of  so  much  of  any  such 
pipe  as  may  be  laid  for  a  greater  distance  than  thirty  feet  from 
any  pipe  of  the  undertakers,  although  not  on  such  property,  must 
be  defrayed  by  such  owner  or  occupier.  (A) 

Incorporated  gas  companies  cannot  be  made  liable  for  any  acts 

(c)  Thoiupson  V.  Sunderland  Gas  Co.,  2  Ex.  D.  429  ;  Sethi/  v.  2'he  Cnjata  I 
Palace  District  Gas  Co.,  30  Beav.  GOG. 

(d)  Meek  v.  Lanrjdon,  37  L.  T.  Newsp.  181. 

(e)  See  s.  10  of  the  Gasworks  Clauses  Act,  1847. 

(/)  Goodson  v.  Sunlmry  Consumers  Gas  Co.,  75  L.  T.  2.51. 

(q)  The  other  provisions  of  tliis  section  are  as  follows: — 

Every  owner  or  occupier  of  premises  requirinj;  a  supply  of  gas  shall : 

Serve  a  notice  upon  the  undertakers  at  their  office,  specifying  the  premises  in 
respect  of  which  such  supply  is  required,  and  the  day  (not  being  an  earlier 
day  than  a  reasonable  time  after  the  date  of  ihe  service  of  such  notice)  upon 
which  such  supply  is  required  to  commence ; 

Enter  into  a  written  contract  with  the  undertakers  (if  required  by  them  so  to  do) 
to  continue  to  receive  and  pay  for  a  supply  of  gas  for  a  period  of  at  least 
two  years,  of  such  an  amount  that  the  rent  payable  for  the  same  shall  not 
be  less  than  twenty  pounds  per  centum  per  annum  on  the  outlay  ineurreil  by 
the  undertakers  in  providing  any  pipe  to  be  provided  by  them  for  tbe  pur- 
pose of  such  supply  ;  and 

G  i ve  to  the  undertakers  (if  required  by  them  so  to  do)  security  for  tbe  payment 
to  them  of  all  moneys  which  may  become  due  to  them  by  such  owner  or 
occupier  in  respect  of  any  pipe  to  be  furnished  by  the  undertakers  and  in 
respect  of  gas  to  be  supplied  liy  them. 

See  s.  150  of  the  Public  Health  Act,  187.5,  ^os^  p.  042. 

(h)  S.  11  of  the  Gasworks  Clauses  Act,  1871.     See  also  previous  note. 


8ECr.  Ill  I  KI.KtTltltlTY.  ^47 

(loiio  witliiu  the  compass  of  their  piiiliameiitary  authnrity,  \vilhii\il  biliiy  fi  r 
no','ligeiice,  whether  such  nets  arc  done  \>y  them  or  by  coiitrntUirs  doin^work 
employed  hy  tliem.  In  any  claim  naturally  or  necessarily  arising 
from  loss  accruing  to  any  {xirson  by  reason  of  the  exercise  of  llio 
powers  of  a  j>arliameutary  company,  compensation,  and  not 
damages,  must  be  sought  by  the  jicrson  injuR'd.  lUit  unauthorised 
comiwinies,  doing  work  in  tlie  public  streets  or  roads,  although 
with  the  consent  uf  the  road  authority,  will  be  held  liable  for  any 
misfeasance  on  the  part  of  their  contractor  or  employes,  (i)  Seo 
also  cases  cited  in  relation  to  water  companies  at  p.  358,  post. 


SECT.  III.-ELECTUICITY. 
(1)   A'TS   nEOL-LATlXG   THE   SUPPLY   OK   ElECTIIHITY. 

Tl»o  following  is  a  list  of  the  Acts  which  affect  the  supply  of 
electricity : — 

(1)  p:iectric  Lighting  Act,  1882  (45  &  4C,  Vict.  c.  5(3). 

(2)  Electric  Lighting  Act,  1888  (51  &  52  Vict.  c.  12). 

(3)  Electric  Light  (Scotlan<l)  Act,  1890  (53  &  54  Vict.  c.  13). 

(4)  London  Overhead  Wires  Act,  189 1  (54  &  55  Vict  c  70). 

(5)  Electric  Lighting  (Clauses)  Act,  1809  (62  &  63  Vict.  c.  19). 
(0)  Electric  Lighting  (Scotland)  Act,  1902  (2  Edw.  7,  c.  35). 

(2)    liEXEILVL   COXDITIU.NS    OF    tJLPrLV. 

Electricity  is  usually  supplied  either  by  the  local  authority  or 
some  private  comiKiny  acting  under  the  authority  of  a  provisional 
onler  confirmed  by  Act  of  Parliament,  subject  to  and  in  accortlancc 
with  tlio  provisions  and  restrictions  of  the  Electric  Lighting  Act, 
l.SS2,(A)  and  of  any  rules  made  by  the  Board  of  Trade  in  pur- 
suance of  that  Act,  and  of  ony  licence,  onler,  or  special  Act 
authorising  or  affecting  their  unilertaking,  and  for  the  puqniso 
of  supplying   electricity,  the    undertakers  (/)   may  acquire   such 

(0  Soc  Dallon  V.  An<TUt,  C  .\.  f.  7 I'll  }frrtey  D«lt  TrmUri  r.flibhti,  F,.  I!. 
1  K.  \-  .1.  .\y.  '.13 ;    »'hctl-r  r.  t  ['uUie  Wurk;  L.  It.  1  II.  I,.  >X\ ; 

Orvy  T.    /'-•■■«.  .Ti    F,.    I.    Q     :  '    V.    I'oi.  5  K«.   ',->\  ;   I'ennii   T. 

J  y.    L;.   7J,  iiii'l  Bt  p.  "JtCI,  nutr ;    lliirduker  T. 

;'.,  und  Bt  p.  20:>,  antr  ;  Th<^  Su.t,k  ( ix'.i'.t),  1'.  74  ; 
y/i  .'  V.  y  ,;.''ji/.i;;;i  /'.  D.  C'.,  7^  L.  T.  4'.»J  ;  llulKdiy  v.  Saliumtl  TtUjihont  I'u. 
(1H".'3).  2  y.  H.  2'J-l.     Dut  SCO   Scolt  r.  Mnnrhr.Ur  iM,„jnr,  rt.:\  '>  H.  &  N. 

(*)  45  &  46  Vict  c.  5C. 

(0  Tliij  plinuo  will  bo   luiod   thronglioiit   Ih  •    ■;   t-    ilciioic   tlic  local 

Btilhorily  or  tlic  comjiany,  m  the  ca.«  mny  In-. 
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lands  by  agreement,  construct  such  woi-ks,  acquire  such  licences 
for  the  use  of  any  patented  or  protected  processes,  inventions, 
machinery,  apparatus,  methods,  materials,  or  other  things,  enter 
into  such  contracts,  and  generally  do  all  such  acts  and  things  as 
may  be  necessary  and  incidental  to  such  supply,  (m) 

In  order  to  enable  the  undertakers  to  carry  out  the  objects  of 
their  provisional  order,  those  sections  of  the  Gasworks  Clauses  Act, 
1847,  and  the  Gasworks  Clauses  Act,  1871,  which  relate  to  the 
breaking  up  of  streets  for  the  purpose  of  laying  pipes,  are  incorpo- 
rated with  the  Electric  Lighting  Act,  1882,  and  are  to  be  read  as 
if  "gas"  meant  "electricity,"  and  as  if  pipe  meant  "electric 
line."  (n) 

Private  streets,  courtyards,  etc.,  cannot,  however,  be  broken  up 
unless  with  the  consent  of  the  person,  company,  or  other  body 
responsible  for  the  repair  of  the  same,  or  unless  there  are  special 
powers  conferred  upon  the  undertakers  in  this  behalf,  (o) 


(3)  Obligation  to  supply  Electricity. 

Where  a  supply  of  electricity  is  provided  in  any  part  of  an  area 
for  private  purposes,  then,  except  in  so  far  as  is  otherwise  provided 
by  the  terms  of  the  licence,  order,  or  special  Act  authorising  such 
supply,  every  company  or  person  within  that  part  of  the  area  shall, 
on  application,  be  entitled  to  a  supply  on  the  same  terms  on  which 
any  other  company  or  person  in  such  part  of  the  area  is  entitled 
under  similar  circumstances  to  a  corresponding  supply,  (p)  As  a 
rule,  the  provisional  order  only  requires  the  undertakers  to  lay 
down  mains  in  specified  streets,  and  to  lay  other  mains  after  a 
requisition  in  that  behalf  has  been  served  upon  them,  (q) 

(m)  Electric  Lighting  Act,  1882,  s.  10. 

(n)  lb.,  s.  12.     See  p.  345,  ante. 

(o)  lb.,  s  13. 

(p)  lb.,  s.  19. 

(5)  It  is  provided  by  s.  21  (1)  of  tlie  Schedule  to  the  Electric  Lighting 
(Clauses)  Act,  1890  (which  is  usually  incorporated  with  ever}-  provisional  order), 
as  follows  :  "  The  undertakers  shall,  within  a  period  of  two  years  after  the  com- 
mencement of  the  special  order,  lay  down  suitable  and  sufficient  distributing 
mains  for  the  purposes  of  general  supply  throughout  every  street  or  part  of  a 
street  specified  in  that  behalf  in  the  special  order,  and  shall  thereafter  maintain 
those  mains.  (2)  In  addition  to  the  mains  hereinbefore  specified  the  under- 
takers shall  at  any  time  after  the  expiration  of  18  months  after  the  commence- 
ment of  the  special  order  lay  down  suitable  and  sufficient  distributing  mains  for 
the  purposes  of  general  supply  tliroughout  every  other  street  or  part  of  a  street 
vpithin  the  area  of  supply,  upon  being  required  to  do  so  in  manner  provided  by 
the  special  order." 

S.  24  (1),  which  relates  to  the  requisition,  provides  that :  "  Any  requisition 


SECT.  III.)  SlTl'I-Y   OK    KI.KrrRIrlTV.  'Mi) 

Uj)Ou  a  rvquisilioti  l>«iii<;  made,  tlie  undertaken  may  decliuc  to  Gii»r»nt««. 
lie  liouud  by  it  uule.-*.s  the  jh.i-sous  by  whom  it  is  sif;ne«l  biiul 
themselvcfl  to  take,  ur  ^niAranteu  that  thoro  shall  tM>  takeu,  a  su]iply 
of  enep^'y  for  a  iH-riod  of  tliree  years  at  least,  of  siuli  amount  as 
will  at  the  rates  nf  cliar<jo  for  llie  time  l>cing  cliarged  by  the  under- 
takers j>roduce  annually  such  reasonable  sum  as  is  spocified  by  the 
undertakers  in  the  notice,  (r)  The  BiMinl  of  Trade  has  iH)wer  to 
control  the  amount  which  may  be  thus  specified  by  the  under- 
taker. (*) 

(4)  Duty  op  Uxdebtakers  to  grant  a  Sipplv. 

While,  as  has  been  pointe<l  out,  the  undertakers  are  under  No  unduo 
obligation  to  supply  electricity,  they  must  not,  in  makiug  any  ^'"^ ''''' 
agreement*  for  a  supply,  show  any  undue  preference  (0  to  any 
local  authority,  company,  or  i»er3on.  Suliject  to  this,  tiiey  may 
make  such  ciiar/es  for  the  supply  as  may  be  agreed  not  exceeding 
the  limits  of  price  irajKised  l»y  or  in  pursuance  of  their  provisional 
order,  (n)  Tlu-y  cannot  pn'scrilie  any  jwirticular  form  of  lamp  or 
burner ;  but  a  consumer  must  not  use  any  lamp  or  burner  which 
is  likely  to  interfere  with  the  supply  to  other  persons,  (it) 

A  consumer,  however,  cannot  alwoys  have  a  supply  laid  on  Conditions 
merely   uji')n   demand.      After   serving   a   notice   sjjecifying   the  supply 
premises,  tiio  maximum  jiower  re<iuiretl  and  the  day  ujKin  which  g™ut«d. 
the  supply  is  nnjuired  to  commence,  tlic  intending  consumer  must 
enter  into  a  written  contract  if  required  by  the  undertakers,  to 
receive  and  pay  for  a  supply  of  energy  for  a  i>eriod  of  at  least  two 
years,  of  such  an  amount  that  the  payments  to  \>c  made  for  the 
supply  at  the  rate  of  charge  for  the  time  being  charged  by  the 
undertakers  for  a  supply  of  energy  to  ordinary  consumers  witliin 
the  area  of  supply  shall  not  bo  less  tlian  20  iK.'r  cent.  j)er  annum 
on   the   outlay   incurred   by   the   undertakers   in    providing   any 
electrical   lines   rofiuinxl  to  be  provided  for  the  pur[)0ses  of  the 

Tt-y        ■  -s  to  Uy  down  dixtriliutiMK  mainii  for  tlie  purposos  of 

gei.  it  «nv  Btreol  "r  ["urt  «(  a  street  niAy  In:  mndc  hy  nix  or 

Boro  owucru  ur  (jtcuiium  of  pni  that  street  or  iMirt  of  a  utreet,  or 

where  the  Ioc»l  autli'irity  are  n^  ■  ■  ■(  the  undcrtalccr*  ami  have  the 

control  and  mannr;cn)cnt  of  the  puhlic  iaiijj's  in  tliat  street  or  part  of  a  street  l>y 
the  local  aiillj.ritv." 

(r)  KlcU-ic  Lighting  (Clauao)  Act,  1899  (Scbcd.).  ».  26  (I). 

(•)  /A. 

'•     '    •    ■• '  ••      ■   •  "'itM  '-an  nndae  preference,"  tee  Metropolitan  E.  8.  Cv. 
T.  '  "W. 

\u,  I,....,;...,  Act,  1882,  ».  20. 

(ic)  /&.,  1.  18. 
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supply ;  and  if  required  Ly  the  undertakers,  must  also  give 
security,  (x)  It  is  the  practice  of  companies  and  local  authorities 
supplying  electricity  to  require  intending  consumers  to  enter  into 
a  contract,  (y) 

(5)  Measueement  of  Supply. 

Provisional  orders  usually  provide  that  the  undertakers  may 
charge  for  energy  supplied  by  them  to  any  ordinary  consumer 
(otherwise  than  by  agreement) : — (a)  By  the  actual  amount  of 
energy  so  supplied  ;  or  (b)  by  the  electrical  quantity  contained  in 
such  supply ;  or  (c)  by  such  other  method  as  may  for  the  time 
being  be  approved  Iw  the  Board  of  Trade,  (z) 
Meters.  Supply  is,  as  a  general  rule,  measured  and  paid  for  according  to 

the  register  of  a  meter  which  is  hired  out  to  the  consumer  by  the 
undertakers.  Elaborate  provision  is  made  in  the  Electric  Lighting 
(Clauses)  Act,  1899,  with  regard  to  meters.  («)  The  undertakers 
are  under  obligation  to  supply  meters  if  required  to  do  so.  (b) 


(6)  EecoVery  of  Charges. 

If  any  consumer  neglect  to  pay  any  charge  for  electricity  or  any 
other  sum  due  to  the  \mdertakers  in  respect  of  the  supply  of 
electricity,  the  undertakers  may  cut  off  the  supply,  and  may 
discontinue  the  supply  until  the  arrears,  etc.,  are  paid,  (c) 

'  (7)  Eegulatioxs  to  secuPvE  the  Safety  of  the  Public. 

In  accordance  with  their  powers  in  that  behalf,  the  Board  of 
Trade  in  1895  (d)  passed  a  series  of  regulations  under  the  Electric 
Lighting  Acts  with  a  view  to  securing  the  safety  of  the  public. 
These  are  too  long  to  be  refeiTcd  to  in  detail.  They  provide  (inter 
alia)  for  the  maximum  pressure  of  supply  at  a  consumer's  terminals; 
the  size  of  conductors ;  insulation ;  use  of  transformers ;  support 
and  height  of  aerial  lines ;  electric  lines  other  than  aerial  lines ; 

(x)  Electric  Lighting  (Clauses)  Act,  1899  (Sched.),  s.  27. 

{y)  See  Htisetj  v.  London  Electric  Supply  Corp.  (1902),  1  Ch.  411. 

(z)  Electric  Lighting  (Clauses)  Act,  1899  (Sched.),  s.  31. 

(a)  See  ss.  49-59. 

(i)  lb.,  s.  52. 

(c)  Electric  Lighting  Act,  1832,  s.  21.  As  to  the  liability  of  ati  incoming 
tenant,  see  (lasworks  Clauses  Act,  1871,  s.  39,  which  is  incorporated  with  tlie 
Electric  Lighting  Act.  See  also  Faterson  v.  Oas  Litjlt  and  Coke  Co.  (189G),  2 
Ch.  470 ;  llasey  v.  Gas  LUjht  and  Coke  Co.,  18  T.  L.  R.  299. 

('/)  In  so  for  as  they  relate  to  pressure  of  supply,  they  were  modified  in  1901. 
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stre«'t  boxes;  inuisformers  and  tninsfonuiny  sUtioiis  ;  and  fur  the 
erection  and  tri'iittmiif  ..f  .-I.-,  iric  liiii'sandai>iianiiiH  on  consumers' 
premises. 

(8)  PttivATE  Supply  ok  ELECTRicfn-. 

While  electricity  is  usually  supplied  in  accordance  with  the 
teniis  of  a  i)n»visional  order,  tliere  is  nothing  to  proliihit  a  man 
from  generating  electricity  and  granting  a  supply  to  his  neighbours 
upon  any  terms  whicli  may  be  arranged  between  them. 

Subject  to  compliance  with  certain  regulatirms  of  the  Board  of  Board  of 
Trade,  (<)  which  provide  for  maximum  pressure,  insulation,  the  use  KonAo'S!  *" 
of  aerial  lines,  etc,  a  private  jierson  may  supply  electricity  upon  oWned. 
any  tcnns  he  chooses ;  and  this  wiiether  there  is  a  j)rovi3ionul 
f>rder  in  ojx-ration  in  his  district  or  no.     He  may  even  send  his 
wires  acrass  a  highway  if  (a)  tliey  are  susjiendcd  at  such  a  height 
ili.it  they  do  not  interfere  with   the  traflic;   (b)  the  soil  of  the 
highway  is  vested  in  tlio  owners  on  either  side  who   give   their 
consent  to  the  suspension  of  the  wires.  (/)    Tlic  operations  of  a 
jM;rson  who  is  privately  supplying  electricity  may,  however,  l>o 
limited  by  the  fact  that  he  cannot  uproot  the  surfi<<'  of  a  bi/liway 
for  the  purpose  of  laying  his  mains. 

(9)  WiRE.s  AtKoss  Private  Lands. 

Tlie  foregoing  observations  with  regard  to  the  use  of  overhead  Overhead 
wires  are  subject  to  the  reservation  that  in  London  overhead  wires 
are  subject  to  sj>ecial  legislation  (Lontlon  Overhead  Wires  Act, 
1891).  (</)  Again,  it  is  competent  for  urban  authorities,  who  have 
adopted  the  I'ublic  Health  Acts  Amendment  Act,  1890,  (/()  to  from 
time  to  time  make,  alter,  and  repeal  by-laws  for  the  prevention  of 
danger  or  obstruction  to  the  public  from  posts,  wires,  etc.,  along  or 
lu  pi^-i  I'  Tiie  Act,  however,  does  not  extend  to  any  works 

of  any  u .  rs  witiiin  the  meaning  of  tlie  Electric  Lighting 

Acts,  1882  to  1888,  to  which  the  provisions  of  those  Acts  apply. (<) 
Apnrt  from  statute,  it  h.is  been  held  that  to  stn-tcli  wires  across 
private  land  is  a  tresjass  wliich  will  be  restrained,  (k) 

(«)  8e«  reCTUt!'«fH  nndtr  ».  4  of  the  Electric  Ligtiting  Act,  1888,  made  by  the 

■'7. 

i:itrlru-  Li.jKtinq  rn.  r.  FincUry  U.  D.  (7.  (1902),  1  Cb.8C«. 

'-.  Ixxvii. 
r.  50. 

•  •  .  «.  1.'.. 

<:o..  Timet,  Pjccrabcr  18,  1897, 

!  >ri,  and  thit  tlio  dcfeniUntx, 

I  the  I'l^tmi-stcr-Ujueral, 


Doanlof  1 

(/)  s<- 

.  .   \  :-•■ 

;.)  .V!  v 

.M  V,r' 

it  ail  . 
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(10)  Attachment  of  Wires,  etc.,  to  Buildings. 

The  Electric  Lighting  Acts  do  not  specifically  refer  to  the  placing 
of  lines  in  such  a  position  as  to  interfere  with  Ijuildings ;  but  it 
is  provided,  in  effect,  by  the  Gasworks  Clauses  Act,  1847,  s.  7 
(which  is  incorporated  with  the  Electric  Lighting  Act,  1882),  that 
notliing  in  the  Act  of  1882  shall  authorise  the  laying,  placing  of  a 
line  into,  through,  or  against  anv  building,  without  the  consent  of 
the  owners  or  occupiers,  (l) 

It  has  been  held  that  certain  arches  used  as  cellars,  under  the 
street  adjoining  the  plaintiffs  premises,  were  buildings  within  the 
meaning  of  the  above  section.  (?«) 

A  telephone  company  having  placed  wires  on  the  roofs  of  houses 
and  passed  them  diagonally  across  a  street,  the  local  authority  took 
proceedings  to  obtain  an  injunction.  It  was  found  at  the  trial 
that  there  was  no  danger  and  no  nuisance.  The  streets  were 
vested  in  the  local  authority  under  sect.  96  of  the  Metropolis 
Management  Act,  1855.  An  application  by  the  local  authority 
for  an  injunction  to  restrain  the  telephone  company  from  allowing 
their  wires  to  remain  in  this  position  was  refused,  (n) 

(11)  Nuisances  caused  by  Electrical  Undertakers. 

Noise  and  In  view  of  the  fact  that  electrical  machinery  is  often  noisy,  and 

VI  ration.       ^|^^j.  uQ(jgj.takers  cannot  carry  out  their  obligations  unless  they 

carried  their  wires  over  his  house,  without  touching  his  house,  and  without  any 
post  or  standard  being  fixed  upon  the  roof.  It  was  stated  that  about  150 
separate  wires  and  three  cables  containing  100  wires  were  so  carried  over  the 
plaintiff's  house.  The  plaintiff  brought  an  action  for  damages  for  trespass,  and 
also  for  an  injunction  for  the  removal  of  the  wires.  The  defendant  company,  in 
resisting  an  application  for  an  interim  injunction,  urged  that  some  of  the  wires 
had  been  over  the  house  for  13  years,  and  that  the  plaintiff  had  only  been  in 
occupation  of  it  for  a  short  time  ;  and  that  there  was  no  danger  to  the  plaintiff's 
house  in  allowing  the  wires  to  remain  until  the  trial.  An  injunction  was  granted 
by  Mr.  Justice  Day,  whose  decision  was  affirmed  by  the  Court  of  Appeal.  If 
this  is  the  law  as  regards  telephones,  it  may  be  taken  that  the  suspension  of  any 
wires  bearing  a  current  of  electricity  above  a  house  may  be  restrained  by  an 
injunction. 

(I)  See  p.  345,  ante.  S.  7  contains  the  proviso  that  "  tlie  undertakers  may  at 
any  time  enter  upon  and  lay,  or  place  any  new  line  in  the  place  of  any  existing 
pipe  in  any  land  wherein  a  line  has  already  been  lawfully  laid  down  or  placed 
in  pursuance  of  an  Act  of  Parliament,  and  may  repair  or  alter  any  line  so  laid 
down." 

(m)  Thompson  v.  Sunderland  Gas  Co.,  2  Ex.  429.  See  also  Selby  v.  Crystal 
Palace  District  Gas  Co.,  31  L.  J.  Ch.  595. 

(h)  Wandsworth  District  Bd.  of  W.  v.  United  Telephone  Co.,  13  Q.  B.  D. 
904. 
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l»avo  a  generating;  station,  it  may  become  necessary  to  consider 
how  far  tlioy  can  be  held  liable  for  nuisance. 

It  is  pro%ided  by  the  Electric  Lightmg  (Clauses)  Act,  1899,  (o) 
that  "  nothing  in  this  order  shall  exonerate  the  undertakers  from 
any  indictment,  action  or  other  proceedings  for  nuisance  in  the 
event  of  any  nuisance  being  caused  by  them."  This  provision  has 
been  strictly  construed  adversely  to  the  supply  companies  and 
authorities,  who  may  be  restrained  (wm  canning  on  their  business 
in  such  a  manner  as  to  create  a  nuisance,  (p) 

SECT.  IV.— WATElt. 
(1)  Acts,  etc.,  kegclatixo  thk  Sliilv  uk  W.vtkk. 

(1)  Waterworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  17). 

(2)  Watenvork-s  Clauses  Act,  18G3  (20  &  27  Vict.  c.  93). 

(3)  MetroiK)lis  Water  Act.  1852  (15  &  10  Vict.  c.  84). 

(4)  Metroiwlis  Water  Act.  1871  (34  &  35  Vict.  c.  113). 

(.S)  Gas  and  Waterworks  Facilities  Act,  1870  (33  &  34  Vict, 
c.  70). 

(6)  Gas  and  Waterworks   Facilities   Act,  1870,  Amendment 

Act,  1873  (36  &  37  Vict.  c.  89). 

(7)  Local  Government  Board  Begulations  under  above  Acts  of 

1870  and  1873. 

(8)  Board  of  Trade  Kules  under  the  above  Acts  of  1870  and  1873. 

(9)  Public  Health  (Water)  Act,  1878  (41  &  42  Vict.  c.  25). 

(10)  Water  I^le  Definition  Act,  1885  (48  &  49  Vict.  c.  34). 

(11)  Water    Companies    (Regulation    of    Powers)    Act,    1887 

(50  &  51  Vict.  c.  21). 

(12)  Public  Health  .\ct,  1875  (Support  of  Sewers),  Amendment 

Act,  1883  (40  &  47  Vict,  c  37). 

(13)  Ix)ndon  Water  Act.  1892  (55  &  56  Vict.  c.  cx.xx.). 

(14)  MetrojKdis  Woter  Act,  1897  (60  &  61  VicU  c.  56). 

(15)  Metropolis  Water  Act,  1899  (62  VicU  c.  7). 

(16)  Metropolis  Water  Act,  1902  (2  Edw.  7,  c.  41).  (7) 

(2)  Power  to  lay  Pipes,  etc. 

For  the  purpose  of  lajdng  pipes,  companies,  authorised  by  a  Power  o( 
special  Act,  are  empowered  to  open  and  break  up  the  soil  and"'™^''"'" 

'■"'■'  '  '  79.  This  Scbedalc,  m  alroadjr  pointed  out,  U  incorporated 
wr  lal  order. 

^jM  .   ,r,/r,  i.  I  ,/u  0/  London  Elertric Liiihling  Co.  (189')).  1  Ch.  287. 
( >;)  Sc«  tlao  the  Acta  referred  to  in  note  [o)  at  p.  345,  $uj>ra. 
E.B.U  2  A 
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imder  special  pavement  of  the  several  streets  within  the  limits  of  the  special 

pipes,  etc,       -^ct,  and  to  open  and  break  up  sewers,  drains,  or  tunnels  within  or 

under  the  same,  and  to  lay  down  pipes,  conduits,  service  pipes, 

and  other  works  and  engines,  and  from  time  to  time  to  repair, 

alter,  or  remove  the  same,  (r) 

The  undertakers  are,  however,  not  authorised  to  lay  down  any 
pipe,  or  other  work,  in  any  land  not  dedicated  to  public  use, 
without  the  consent  of  the  owners  and  occupiers  thereof;  but  the 
undertakers  may  at  any  time  enter  upon,  and  lay  any  new  pipe  in 
the  place  of  an  existing  pipe  in,  any  land  wherein  any  pipe  has 
been  already  lawfully  laid  down  in  pm'suance  of  the  Act  of  1847, 
or  the  special  Act,  or  any  other  Act  of  Parliament,  and  may  repair 
or  alter  any  pipe  so  laid  down,  (.s) 


(3)  Eight  to  demand  Supply  of  Water  to  Houses. 

Supply  o£  Where  owners  and  occupiers  have  laid  down  communication 

v.atcr  to  .  .  T        T      1  11- 

houses.  pipes,  and  paid  or  tendered  the  water  rate  payable  in  respect 

thereof,  they  are  entitled  to  demand  a  sufficient  supply  of  water 
for  domestic  piu-poses.  (t)  If  an  owner  or  occupier  desii'es  to  have 
water  from  the  waterworks  brought  into  his  premises,  he  is  em- 
powered by  the  Act  of  1847,  u^jon  paying  or  tendering  the  portion 
of  water  rate  in  respect  of  such  premises,  by  that  or  the  special 
Act  directed  to  be  paid  in  advance,  and  having  first  obtained  the 
consent  of  the  owners  and  occupiers  thereof,  to  open  the  ground 
between  the  pipes  of  the  company  and  his  premises,  and  lay  any 
leaden  or  other  pipes  from  such  premises  to  communicate  with  the 
pipes  of  the  undertakers.  Such  pipes  must  be  of  a  strength  and 
material  approved  of  by  the  company,  and  fourteen  days'  notice 
must  be  given  to  the  company,  before  beginning  to  lay  any  such 
pipes.  («) 

()-)  S.  28  of  the  Waterworks  Clauses  Act,  1847.  As  to  the  right  apart  from 
statutory  powers,  see  Goodson  v.  Richardson,  L.  R.  9  Ch.  221  ;  Cattle  v.  Stockton 
Waterworks  Co.,  L.  E.  10  Q.  B.  453. 

(s)  Ih.,  s.  29. 

(J)  S.  53  of  the  "Waterworks  Clauses  Act,  1847.  As  to  rates  bemg  payahle 
according  to  the  annual  value  of  the  premises,  and  "  aiuiual  value  "  meaning 
"net  annual  value,"  as  defined  by  the  Parochial  Assessments  Act,  1836  (6  &  7 
Will.  IV.  c.  06,  s.  1),  see  the  case  of  Bohhs  v.  Grand  Junction  Watenvorks  Co., 
9  App.  Cas.  49. 

(h)  S.  48  of  the  Waterworks  Clauses  Act,  1847.  As  to  the  special  provision 
as  to  service  pipes  to  houses  not  exceeding  £10  in  annual  value,  see  ss.  48,  et 
scq.,  of  this  Act. 
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(4)  WaTKR  FOK  DOMKSTIC  PunposEs. 

Tlio  phrases  "  domestic  use  "  and  "  domestic  piuiHisc  "  have  not 
It'cn  ilefinol  in  any  Act,  and  tlieir  meaning  lia.s  ),'ivi'n  rise  to  nnuli 
litij^ation.     "Tiie  pbi-aso  '  domestic  n.so'  may  be  defined  roughly  <•  pomcstio 
to  inchide  all  the  water  tlmt  the  occupiers  of  a  house  or  building  u**-" 
in  wliioh  tliey  dwell  use  for  the  health,  eomfort,  and  enjoyment  of 
ihemselvos,  aj>art  froui  any  trade  or  business  purpose."  (i)     It  ha.s 
hcon  held  to  include  the  supply  of  water  for  a  man's  horse  and 
carriage ;  (w)  for  domestic  brewing  and  washing  ;  (./ )  fur  a  work- 
house, (y)  tilt;  inmates  iK'ing  reganled  as  one  family  ;  for  a  bath 
fixed  in  a  man's  house,  although  the  special  Act  excluded  from  the 
definition  of  suj)ply  for  domestic  pur|)oses  supply  "  for  baths,  wash- 
houses,   or   public   purposes,"  the   Court   being  of  opinion    that 
"  batlis  "  in  the  context  meant  "  public  baths."  (:)     It  has  also  Supply  to 
boon   held   to  include  a  supply  to  a  iioarding   liouse,  although  ^^'•^'''S 
*'  domestic  puri><)ses,"  according  to  the  defendant  company's  Act, 
were  not  to  include  a  supply  of  water  "  for  any  trade  manufacture 
or  concern; "((()  and  to  a  pauper  school  supporti^l  by  guardians, 
although  the  carni'ing  on  of  such  school  is  a  "business  "  within 
the  meaning  of  sect.  12  of  the  Watenvorks  Clauses  Act,  1863.  (b) 

The  supply  of  water  for  a  swimming  bath  at  a  school  carrie<l  on 
under  a  charitable  scheme,  has,  however,  Injon  held  to  be  a  supply 
for  the  business  of  the  school  and  not  for  domestic  purposes  within 
the  meaning  of  sect.  12  of  the  Waterworks  Clauses  Act,  1853.  (c) 

(5)  CONXECTLSC   WITH   COMPAN-Y'S   PiPES. 

The  communication  between  the  service  pipes  and  the  company's 
pipes  must  be  made  under  the  superintendence"  of  their  sur\cyor, 
and  two  days'  notice  of  the  hour  and  day  when  such  connection  is 

(i')  P<r  .Icj«^I.  M  r.    ^11  Aou»  V.  Ijombelh   WaUrworlu  Co.,  uiirep. ;  but  SCO 


Jlkkael  and  Jf.  Oom  and  Water  (5th  od.),  ]>.  .312. 

Uc)  n>u'«j  V.  '  /  Waterworkt  Co.,  K.  IJ.  *  K.  176. 

(i)    WilU  ami  Itrrki  Canal  C'n.  v.  Swiii'lon  Waiencorkt  Cc 


\   WilU  ami  Itn-ki  Canal  Co.  v.  Su-iii'lon  Waiencorkt  Co.,  L.  R.  9  Ch.  457. 
{u)  Litkeanl  I'nion  v.  Litkeard  Watrrtcorkt  Co.,  7  Q.  B.  D.  505. 
(i)    ir«ii»»T  T.  Cardiff  Corp„r<UioH,  48  F.^  T.  90fi. 
(o)  Pidgton  v.  flrtat  Yarmouth  Waterimrki  Co.,  18  T.  L.  R.  97. 
(6)  South  Wat,  't'-..   Water  r„.  t.  St.  Marylebone  (luardinnt  (1904),  2  K.  0. 
174.    "  Although  that  which  U  c«rrio<l  on  njion  the  prcmiwvt  itt  a  hiiKincM,  it 
in,  in  my  opinion,  p^rfrTiIy  consirtont  tli»l  in  bininciui  prcmincs  water  mny  l>o 
wanU'il  for  domf<itic  i  iiq>oscji.      The  niic«tion  is  whnt  in  llio  character  of  tlio 
•  what  if)  the  character  of  the  pUco  of  oner."     /&.,  m^r  Buckley,  ■!., 
•I  the  I.,.  R      Soo   aUo   S.  E.   Cvunttf  Srhool  t,  Barnafl    C<ullt 
L.  ,>.  '  .IWi),  2Ch.  746. 
(0  Barnard  CattU  V.  D.  C.  t.  Wilion  (1902),  2  Ch.  746. 

2  a2 
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Bore  o£j 
pipes. 


Removal  of 
service  pipes. 


Right  of 
owner  to 
have  his  pipes 
ooDnected. 


Power    f 
owners,  etc., 
to  break  up 
pavements. 


to  be  made  must  be  given  to  the  company ;  and  any  dispute  as  to 
the  manner  of  the  communication  of  the  pipes  is  to  be  determined 
by  two  justices,  or,  in  Scotland,  by  the  sheriff,  (d)  The  bore  of 
any  such  service  pipes  must  not  exceed  the  pi-escribed  limits,  and, 
in  the  absence  of  special  provisions,  must  not  exceed  half  an  inch, 
unless  with  the  consent  of  the  .company,  («) 

Any  person,  who  either  has  laid  down  service  pipes,  or  has 
become  the  proprietor  of  them,  is  entitled  to  remove  the  same  at 
any  time,  after  giving  six  days'  notice  in  writing  to  the  company ; 
but  he  must  make  compensation  to  tlie  company  for  any  injury  or 
damage  to  their  pipes  or  works  caused  by  such  removal,  (/) 

Where  the  builder  and  owner  of  a  row  of  houses  laid  down 
communication  pipes  for  the  supply  of  water  to  the  houses  from 
the  main  of  a  waterworks  company,  which  had  been  incorporated 
by  special  Act  incorporating  the  Waterworks  Clauses  Act,  1847, 
the  pipes  were  laid  down  with  the  approval  of  the  company. 
The  company  afterwards  refused  to  make  the  connection  between 
the  pipes  and  the  main,  and  the  owner  thereupon  lawfully  made 
the  connection,  which  was  then  immediately  cut  off  by  the  com- 
pany. It  was  held  that  the  owner  was  entitled  to  make  the 
connection  ;  that  the  company  had  committed  a  trespass ;  and  that 
there  was  nothing  in  sects.  43  and  53  of  the  Waterworks  Clauses 
Act,  1847,  which  disabled  the  plaintiff  from  bringing  an  action  for 
trespass,  (ff) 

Any  owner  or  occupier  is  entitled  to  open  or  bi-eak  up  so  much 
of  the  pavement  of  any  street  as  shall  be  between  the  pipe  of  the 
company  and  his  house,  building,  or  premises,  and  any  sewer 
or  drain  therein,  for  the  purpose  whether  of  laying,  or  of  removing, 
such  service  pipes,  "doing  as  little  damage  as  may  be,  and  making 
compensation  for  any  damage  done  in  the  execution  of  any  such 
work."  (h)  Every  such  owner  or  occupier,  desiring  to  break  up  the 
pavement  of  any  street,  or  any  sewer  or  drain  therein,  is  subject  to 
the  same  necessity  of  giving  previous  notice,  and  to  the  same  con- 
trol, restriction,  and  obligations,  in  and  during  the  time  of  breaking 

(d)  Waterworks  Clauses  Act,  1847,  s.  49. 

(e)  lb.,  s.  50. 

(/)  lb.,  s.  51.  If  any  one  remove  such  pipes  without  giving  the  necessary 
notice  to  the  company,  he  will  incur  a  penalty  of  £5  to  the  company  over  and 
above  the  damage  which  he  may  be  found  liable  to  pay  in  any  action  at  law  at 
the  suit  of  the  company  for  the  damage  done  to  their  pipes  and  works,     lb. 

(;/)  Oah  V.  Rhymney  Water  Co.,  67  J.  P.  430. 

(Ji)  Waterworks  Clauses  Act,  1847,  s.  52.  See  Olover  v.  East  London  Water- 
works Co.,  16  W.  R,  310:  Beg.  y.  East  and  West  India  Dock  By.  Co.,  22 
L.  J.  Q.  B.  380. 
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up  the  saiiip,  nnd  also  roinstaliuij  the  sninc,  and  to  the  same 
penultied  for  any  delay  in  regard  thereto,  as  the  company  are 
subject  to,  by  virtue  of  the  Act  of  1847,  or  the  special  Act.  (t) 


(t'l)  MK.VSfBEME.VT  OP  WaTER,   ETC. 

If,  bv  the  SIX.  iiil   Act,  it    be  iirovided   that  the  water    to    l)c  CUUsma  and 
, .    ■    ,         ,  ,     '      ,  >     1    •  1  1      cocks  must 

8Upi)lietl  by  the  company  need  not  bo  constantly  laid  on  under  to  provided, 

pressure,  every  person  supplied  with  water  must,  subject  to  the 

provisions  of  sect.  .">4  of  the  Waterworks  Clauses  Act,  1.S47, (/:) 

provide  a  proper  cistern,  with  a  bull  and  stop-cock  in  the  pipe 

bringin;;  the  water  from  the  works  into  the  cistern,  and  keep  the 

same  in  g<xxl  repair. 

If  the  undertakers  arc  authorised  by  the  special  Act  to  supply  Supply  by  • 

water  by  measure,  they  may  let  for  liire  to  consumers  a  meter,  or 

instrument  for  measurin;^  the  quantity  consumed,  al<>iii:  with  the 

uoces.sary  pijie-s  and  apparatus,  for  such  remuneration  in  money  as 

may  be  agreed,  which  will  be  recoverable  in  the  same  manner  as 

water  rates.  (/)    The  undertakers'  officers  may  enter  any  house, 

building,  or  lands  to,  through,  or  into  which  water  is  snjiplietl  by 

them  by  measure,  in  order  to  inspect  the  meters,  pipes,  etc.,  ami 

for  ascertaining  the  qriantity  supplied,  or   removing   the  w:iler- 

pipes,  etc.  (m) 


(7)  Water  Company's  Liarility  for  Damage. 

The  general  rule  as  to  the  liability  of  waterworks  companies, 
having  parliamentary  powers,  in  respect  of  damage  caused  by 
their  operations,  is,  shortly,  that  the  aiiilKiriti.-s   managing  the 

c   V, 

'  '.  niifl  .">7  of  tliii  Act.     Sec  also  the  provisioni  on  tliin 
»ii  V-  I'lnH.  <  At.  IHCI;  s.  20  of  tlio  Sli-tropolis  WnitT 

A'  Wntcr  Act,  1871.     Special  powers  oro 

al-  \.-m. 

(';  .S.  14  of  Wnti-nmrks  '  '.  IHC.3.     T'  j>ipc«,  etc..  aro  not 

to  fw  .t,i.:(v-t  |.)  diRtr«."i.i  ('ir.  •  i    t'l  th"  In-  |">t(icc)  for  rent,  or 

to  '  !  or  Uki-n  ^,  or  in  piirminncp  of  any 

■>l  r  order  in  .'Oilintpi  apiin.it  or  affect- 

in--  ncr,  or  the  oiciiiiii.r  or  i)-.vii..r  oi   Iho  premincH.     lb.     Where  iho 

m.\-  r.'  in  the  hand*  of  n  loral  aulliority,  dec  ks.  tA-fA)  of  the  I'nlilic 

Ilealtii   A  t.   ;    "'  -.     •    w^ter\c,rki  C'u.  T.  Bingham,  25  Ch.  D.  4.3.1 ; 

Slufifld  H«'  .  8  g.  n.  I>.  632. 

(f?i)  S.  15  ot  »\  '    •,  lft6.1.   A'  '      loring  iinch  odiccm 

becomes  liable  to  ^g,  Zh.     I  of  entr}'  in  to  bo 

•xerciaed  only  li«t\<<'  n  i"  ii.:o.  mi  ■  I'.in.,  unless  \>iiii  iii>.'  (.unscnt  of  a  juiitico, 
or,  io  Scotland,  of  the  nherifT.    lb. 
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water  are  not  liable  to  an  action  for  its  escape,  though  caused  by 
them,  unless  they  exceed  their  powers,  or  are  negligent  in  the 
execution  of  them ;  though  the  party  injured  may  be  entitled  to 
compensation,  if  the  Act  so  provides,  (n) 

But  if  by  a  reasonable  exercise  of  the  powers,  either  given  by 
statute  to  the  company,  or  which  they  have  at  common  law,  the 
damage  can  be  prevented,  the  company  may  be  guilty  of  negli- 
gence, and  therefore  liable,  (o)  The  principle  of  Geddis  v.  Bann 
Eeservoir  was  thus  described  by  Lindley,  M.E. :  {p)  "  The  defen- 
dants flooded  the  plaintiffs  laud,  and  said,  in  effect,  that  they 
could  not  help  it.  The  answer  was  that  they  could  help  it  if  they 
kept  a  stream,  into  which  they  poured  watei",  free  from  obstruction 
by  mud,  which  they  could  do  if  they  chose." 

(n)  Gale  (5th  ed.),  p.  450.  See  Crackndl  v.  Mayor,  etc.,  of  Thefford,  L.  It. 
4  0.  P.  629.  The  authorities  are  fully  discussed  iu  Geddis  v.  Propruiors  of 
Bann  liesermii;  3  A.  C.  430.  See  also  Manacjers  of  Metropolitan  Aaylum 
District  V.  Hill,  G  App.  Gas.  193 ;  Dixon  v.  MetrcipoUtan  Board  of  Works, 
7  Q.  B.  D.  418;  and  the  cases  referred  to  in  Michael  and  Will  on  Gas  and 
Water  (5th  ed.),  p.  245. 

(p)  Geddis  V.  Bann  Beservoir,  3  A.  C.  430. 

{'p)  Souihwarh  and  Vauxhall  ]\'ater  Co.  v.  Wandsworth  District  B.  W, 
(1898),  2  Ch.,  at  p.  G08. 


(ih "  1 

(lii) "( 

(it)  "  < 
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SECT.  I.— PRELIMINAUV. 

Of  the  covenants  which  occur  in  leaaea,  those  which  relate  to  the 
payment  of  taxes  and  a'^'^c'v^mcnts  arc  of  great  itniKirtance.  The 
tiaestion  frerinently  ari-ses  whi>lher,  under  a  general  covenant  to 
pay  rates,  dutira,  etc.,  the  tcn.int  is  made  liable  to  defray  expenses 
of  paving,    sewers,  drains,   etc.,   constructed,  or  ordered    to   Ihj 
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constructed,  by  local  authorities.  Again,  the  question  whether  land- 
lord or  tenant  is  liable  to  defray  the  cost  of  providing  means  of 
escape  in  case  of  fire,  frequently  arises  in  connection  with  this  class 
of  covenant. 

:  SECT.  II.— COVENANTS  RELATING  TO  OUTGOINGS,  ETC, 
(1)  General  Type  of  Covenant. 

The  usual  form  of  covenant  which  provides  that  the  tenant  shall 
"  bear,  pay,  and  discharge  all  rates,  taxes,  and  assessments  which 
may  be  assessed  or  imposed  in-  respect  of  the  demised  premises," 
applies  to  assessments,  generally  speaking,  of  a  recurring  nature 
such  as  land  tax,  (ff)  and  rent-charge  payable  in  respect  of 
enfranchised  copyholds,  (b)  Assessments  of  an  extraordinary 
nature,  i.e.  those  imposed  in  respect  of  permanent  improvements 
to  land,  may  also  be  imposed  upon  the  tenant  by  apt  words  in 
the  covenant,  (c) 

(2)  Expenses  in  respect  of  which  the  Question  of  Liability 

may  arise. 

The  following  is  a  list  of  expenses,  etc.,  the  liability  for  which 
has  been  discussed  in  relatioii  to  covenants  to  pay  rates,  taxes, 
outgoings,  etc. : — 

(i)  Paving  Expenses. — (a)  Expenses  of  paving  imposed  on  landlord 
by  a  local  Act ;  {d)  incun-ed  under  the  25  &  26  Vict.  c.  102,  s.  96  ;  (e) 
the  Public  Health  Act,  1875,  (/)  and  under  the  Metropolitan 
Paving  Acts ;  (g)  (b)  expense  of  paving  a  yard  upon  premises  let 
from  year  to  year.  (/;,)  Liability  for  expenses  incurred  pursuant  to 
the  Private  Street  Works  Act,  1892,  has  also  been  considered,  (i) 

(ii)  Drainage  and  Sewerage  Expenses. — Expense  of  abating  (a)  a 
nuisance  imder  sect.  94  of  the  Public  Health  Act,  1875 ;  {k)  (b)  a 

(a)  Under  38  Geo.  3,  c.  5. 

(6)  Under  57  &  58  Vict.  c.  46,  ss.  8,  17,  27.  See  Foa  on  Landlord  and 
Tenant  (3rd  ed.),  p.  169. 

(c)  For  a  list  of  the  words  which  are  generally  used,  see  p.  430,  post. 

{d)  Payne  v.  Burridge,  12  M.  &  AV.  727. 

(e)  Allum  V.  Dickinson,  9  Q.  B.  D.  632. 

(  /■)  Bayliss  v.  Jiggens  (1898),  2  Q.  B.  315 ;  Weld  v.  Clayton-U-Moors  (1902), 
86  L.  T.  584. 

(ff)  Aldridge  v.  Feme,  17  Q.  B.  D.  212. 

(h)  Valpy  V.  St.  Leonardos  Wharf,  67  J.  P.  402.  And  see  also  Wix  v. 
■Butson  (1899),  1  Q.  B.  474 ;  Gardner  v.  Furness  By.  Co.  (1883),  47  J.  P.  232. 

(0  Surtees  v.  Woodhouse  (1903),  1  K.  B.  396;  Stock  t.  Meakin  (1900),  1  Ch. 
683 ;  Lumhyy.  Faupel  (1904),  68  J.  P.  265. 

(^)  Lyon  V.  Oreenhoiv,  8  T.  L.  R.  457.  f 
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nuLsanco  causotl  by  a  defoclivo  privy; (/)  (c)  a  nnisaucc  arising 
iluriiig  tenant's  holding  over;(m)  and  (d)  exiHjnso  of  abating  a 
nuisance  by  laying  a  new  drain  in  acconlanee  with  a  notice  under 
the  Public  Health  (Loudon)  Act,  1891 ;  (/«)  expenses  of  constructing 
a  BOwer;  (<>)  exjien-Hj  of  providing  a  supply  of  water  for  a  w.c.  ;(;>) 
exiwnso  of  drainage  works  required  to  bo  done  by  the  local 
authority ;  (7)  oxpfn-se  of  reconstructing  a  drain  pursuant  to  the 
Metropolitan  Management  Act,  1855,  s.  85 ;  (/)  expenses  of 
sewering  and  paving  a  street ;  (s)  expenses  of  connecting  a  drain 
with  a  sewer  ;(0  and  expense  of  a  drain  made  pursuant  to  the 
I'ublic  Health  Act,  1875,  s.  96.  (h) 

(iii)  MiiteUantoua  Expetisfs.  —  Expense  of  building  party 
walls  ;(ir)  expenses  of  doing  works  in  connection  witli  a  thi-atro 
pursuant  to  the  Metropolitan  Building  Act,  1878,  s.  11  ;(^)  ex- 
jxinscs  of  complying  with  the  Factory  and  Workshop  Act,  1891, 
8.  7  (2),  as  to  provision  of  means  of  escajw  in  case  of  fire;(y)  ex- 
penses incurred  ujwn  structural  alterations  neccs.sary  to  make  an 
underground  bakehouse  comply  with  sect.  101  of  the  Factory  Act, 
1901 ;(:)  exi)onses  of  pulling  down  a  building  declnred  to  be  a 
(langerous  structure  ;(«>  and  expenses  payable  by  a  lessor  for 
works  done  by  a  local  authority  on  his  failure  to  do  works  in 
pursuance  of  a  duty  imposed  on  him  by  statute,  (h) 

(iv)  ETprnxti  inrurr(d  tiiulcr  thf  London  BuiUling  Act,  1905. — 
Tlie  London  Building  Act,  1905,  imposes  upon  the  owner,  as 
defined  by  .sect.  0(1)  (i)  (r)  of  that  Act,  certain  liabilities  in  respect 
of  the  provision  of  means  of  escape  in  case  of  fire.    These  liabilities 

(T)  F.mlger  V.  Arrlin(f  (1002\  1  K.  R  700;  Georye  v.  Coatet  (1903),  88  L.  T. 
48;    Antd  T.  Go-lwin  (iM'.t'.t).  0^  .].  11.  411. 

(m)  //am.  V.   "     '  ( 19(M),  1  K.  H.  1.1. 

in)  Hrelt  T.  /.  •?),  1  Q.  K  525. 

(o)   llumean.i  ^ .Storr*  v.  TixU,  63  I>.  T.  829. 

Ip)    f'a'/'y  ▼•  •'^-  I.fonardt  H'hnrf.  67  J.  P.  402. 

(7)   Sirt't  V.  Smyrr,  2  C.  U.  N.  S.  U'.t. 

ir)  farl-T  v.  Slrr<nton  (I'.KX)),  1  Ch.  128. 

(i)   IlarUry  T.  llu.Uon,  4  • '.  I'.  [).  3C7. 

h)  Croue  T.  Ilnw.  I^  It.  9  Kx.  2<X». 

(u)  Uudd  V.  MiirthnU,  5  C.  I'.  I).  4^1.  And  ico  further  n«  to  dminago 
expenwn,  drf.rnr  T.  (.'..!/'»,  H«  !>.  T.  48 ;  Rt  Warriner  (1903),  2  Ch.  367. 

(it)  ^juthitlt  v.  r.r,„P''t^,  3  T.  It.  4.58. 

(x)  lU  //.V«T(i-.n  .  '  47  J.  r.  .V.6. 

(y)  Horner  T.  /'p.-  I).  2  K.  IJ.  877;  Ardiny  T.  Economic  Printing 

and  PiihliM},in'j  r...  1 1  -.'.'  ,  -.'J  I,.  T.  622. 

(i)  f/olJiUin  V.  /foll„„,,icotih  (I;h)4),  2  K.  B.  .579;  MorriB  v.  Bnl  (1904), 
2  K.  n.  5«5 ;  StufJeri,  r.  U^lr  (UMX",),  '22  T.  L  R.  508. 

(o)   Tuf<hi  V.  H'yn'ne  (1h;»7),  1  Q.  H.  74. 

(b)  Tidtwrll  T.  tt-hihct>nf,,  L.  U.  2  C.  F'.  326 ;  36  L.  J.  C.  P.  103. 

(e)  See  po««.  p.  569. 
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are  further  discussed  in  the  notes  to  that  Act ;  {d)  but  it  is  to  be 
observed  that  by  sect.  20,  (c)  the  expenses  to  be  borne  by  the 
owners  may  be  apportioned  amongst  "  all  the  several  persons 
entitled  to  any  estate  or  interest  in  the  building  as  appears  to 
the  Court  to  be  just  and  equitable  in  the  circumstances  of  the 
case,  regard  being  had  to  the  terms  of  any  lease  or  contract  affecting 
such  Ijuilding."  Whenever  the  liabilities  of  landlord  and  tenant 
under  that  Act  form  the  subject  of  discussion,  the  terms  of  covenant 
in  the  lease  must  be  carefully  considered. 


(3)  Covenants  containing  Words  under  wuich  the  Tenant 
HAS  been  held  Liable. 

i)  "  Duties."  Where  the  covenant  contained  the  word  "  duties  "  the  tenant 
was  held  liable  to  pay  tlie  expenses  of  paving  imposed  by  a  local 
Act  on  the  landlord,  (/)  and  also  the  expense  of  drainage  works 
required  by  the  local  authority,  {g) 

Where  a  lessee  covenanted  to  pay  the  land  tax  and  all  other 
taxes,  rates,  duties,  etc.,  "  impo.sed  on  or  in  respect  of  the  demised 
premises,"  he  was  held  bound  to  defray  the  cost  incurred  by 
the  landlord  in  laying  new  drains  in  accordance  with  a  notice 
to  abate  a  nuisance  under  the  Public  Health  (London)  Act, 
1891,  (h)  reliance  being  placed  on  the  word  "  duties."  Under 
a  similar  covenant  a  tenant  has  been  held  liable  to  recon- 
struct a  drain  pursuant  to  the  Metropolis  Management  Act,  1855, 
s.  85.  (i) 
(ii)  "  Im-  A  covenant  "  to  pay  and  discharge  all  taxes,  rates,  duties,  assess- 

f'^df  °d  "'^'^  inents,  etc.,  taxed  and  imposed  on  the  landlord  or  tenant  of  the 
premises  in  respect  thereof,"  entitles  the  landlord  to  recover  from  the 
tenant  the  expense  of  paving  required  by  the  local  authority.  In 
this  case  the  M'ords  in  italics  were  much  relied  on.  (h)  A  covenant 
to  pay  "  all  rates,  taxes,  etc.,  which  now  are  or  may  be  charged  or 

(d)  ^QQ  post,  p.  559,  et  seq, 

(e)  See  post,  p.  5G7. 

( f)  Payne  v.  Burridge,  12  M.  &  W.  727,  followed  in  Brett  v.  Sogers  (1897), 
1  Q.  B.  525. 

(g)  Sweet  v.  Seager,  2  C.  B.  N.  S.  119.  See  Hurst  v.  Hurst,  4  Excli.  571  ; 
Watson  V.  Atkins,  3  B.  &  Aid.  647  ;  Graham  v.  Wade,  16  East,  29. 

(A)  Brett  V.  Bogers  (1897),  1  Q.  B.  525. 

(i)  Farloio  v.  Stevenson  (1900),  1  Ch.  128,  distinguishing  Tidswell  v. 
WIdtworth,  L.  K.  2  C.  P.  326.  See  also  as  to  drains,  George  v.  Coatcs,  88  L.  T. 
48;  Be  Warriner  (1903),  2  Cb.  367. 

{k)  Tltompson  v.  Lapworth,  L.  R.  3  C.  P.  149,  followed  in  Wix  v.  Butson 
(1899),  1  Q.  B.  474.     See  Bird  v.  Elwes,  L.  R.  3  E.\.  225. 
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(iHscsaed  upon  the  premises  or  upon  nny  person  in  respect  thereof," 
inchidcs  tlie  exi>t>ii<!t'  i>f  s<>wcring  nud  jwiving  the  street  in  which 
the  premises  were  situ;itf<l.(m) 

A  covenant  "  to  pay  llie  sewers  rate  .  .  .  and  all  other  taxes,  PU)  "  Out- 
rates,  a.'«»'s.-iiii»'nts,  and  initjrnings,  which  should  Ikj  charged,  assessed,  clmr^cJ  on 
or  im|Mis<-<I  njn)ii  tiiedemise<l  premisi's,  or  on  the  Itindlord  or  trnaut  [''"'!','"'■ 
in  res|)ect  tliereof,"  includes  the  exjienses  of  making  a  drain  wliicli 
W:is  onlen^l  hy  the  sewer  authority  in  onler  to  conntK-t  the  demised 
pn'iiii.ses  witli   their  sewer;  although  the  landlord,  as   "owner," 
might,  in  the  ahsence  of  the  special  arrangement,  liave  been  liablo 
for  the  same.     In  that  case  reliance  was  placed  ujion  tlio  words 
"outgoing  .  .  .  chargivl,"  and   al*^   ujKjn  the  wonls   "  ujKtn   the 
landlord."  (>i)     And,  again,  a  covenant  "  to  bear,  pay,  and  discharge 
all  tax«w,  rates,  duties,  and  assessments  imi)osed  on  the  demised 
premis«-s  or  on  the  landlord  or  tenant  in  respect  thereof,"  includes 
the  ex|)cn.sc  of  a  drain (o)  which  had  been  made  in  ]iursuancc  of 
the  Public  n<>«ilth  Act,  1S75.(/)) 

A  lessee  who  covenants  to  pay  "all  existing  and  future  tn.xes,  {'^■)  "9."'* 
etc.,  an<l  outgoings  of  every  description  for  the  time  l>eing  payable 
cither  by  the  landlord  or  tenant  in  rcsi>ect  of  the  said  premises" 
is  liable  to  pay  the  proi>ortion  of  the  cost  of  paving  the  street, 
under  25  &  2G  Vict.  c.  102,  s.  96.  Such  a  payment  is  an  "out- 
going," (q)  payable  by  the  lessee  even  if  the  lease  be  but  for  three 
years,  (r) 

The  term  "outgoings  "  is  at  least  as  strong  aa  the  term  "duties," 
which  is  relied  upon  in  some  of  the  cases,  wliile  "assessments" 
only  applies  to  rates,  etc.,  of  a  temjiorary  or  recurriiie  naturo,  nnd 
not  to  sums  in  the  nature  of  a  capital  outlay,  (s) 

^Vhere   the   covenant  under  consideration  contained  tlie  word 

(m)  Ihrll.  ,  T  rr.,.i,,  „  I  (•  p  n  r.r- ■  I.iit  sec  liaylis  v.  Jiijgr,,!  (WJi),  2 
Q.  H.  .1L'). ;  Trlr^imph  Co.  v.  Sl,rj,hcr,l,  U  Q. 

n.  I>.  2'>-'  .        !.  A-  \y.  .112;  iV.c/y/cy  V.  C»/)/wc/i,4 

Ki.  F>.  r  M  pnvine  expowon  liariiig  to  be  borne  by  the  tenant, 

nvw..  r.  (liMil),  K<;  L.  T.  .V<4. 

(u  I  '  V.  ..'  V.  y.Mu',  L.  It.  ;•  V.\.  IKKt,  followcil  in  Oarrlnfr  v.  Fitmett  liy.  Co., 
47  .1.  1'.  ■-'  IJ.  See  mt<.  Part  III. ;  AHon  y.  Cravlnj,  28  Cli.  I».  4.31  ;  AlJriJgt 
V.  Frriir,  17  Q.  R  (•.212. 

l..\  /;.„/,/  V.  MartJall,  5  ('.  V.  P.  4ft|,  nrelt,  LJ.,  dutrnlinilf,  but  saying 
ll  I  have  ogrcocl  if  the  wor<l  "  oiitcoin(;»  "  had  been  iumxI. 

See  ;<»»/,  I'art  III.      Witli  r«;>l>cct  to  the  expense  of  ln!1ilin)( 
p«riv  w  I  .  i   iinili>r   n  i-  '   n«  to  ratcx,  lnxc»,  etc.,  s.  7  v. 

LtadUlter,  3  T.  K.  4.'-  Fm,  «  T.  It.  214,  a«  t..  ;•  ilv; 

and  Dnrrdt  v.  I'    '  ni.  n   i .  U.  fiO.3,  nx  to  tenant'it  liabiiitv.     :-■  '•  the 

caae*  rite<t  un'lor  '  i  Uuilding  Act,  1894,  po((,  p.  614. 

It)  ItnlcKdT  V.  llig^rr,  t>)  L.  T.  416. 

(»)  Per  Orovc  and  Stcplivn,  J.I.,  in  Al'lriilgt  r.  Feme,  lupra. 
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"outgoings,"  the  tenant  was  held  bound  to  defray  the  cost  of 
pulling  down  buildings  which  had  been  declared  to  be  dangerous 
structures ;  (t)  and  the  expense  of  abating  a  nuisance,  (m) 

It  has  been  held  in  the  King's  Bench  (w)  that  the  term  "  out- 
goings "  includes  the  expense  of  complying  with  the  requirements 
of  the  Factory  and  "Workshop  Act,  1891,  s.  7,  sub-s.  2,  as  to  means 
of  escape  in  case  of  fire,  but  that  these  expenses  must  be  recovered 
in  the  County  Coru-t.  (x)  The  Court  of  Appeal  expressed  no  opinion 
as  to  whether  the  expenses  were  outgoings  or  not.  (y) 
(v)  "  Impo-  Expenditure  upon  structural  alterations  necessary  to  make  an 
sitions  and  underground  bakehouse  comply  with  sect.  101  of  the  Factory  Act, 
1901,  comes  within  the  expression  " impositions  and  outgoings" 
in  a  tenant's  covenant ;  (~)  and  even,  it  seems,  within  the  ex- 
pression "  outgoings ;  (a)  and  the  tenant  may  be  compelled  to  pay, 
although  the  work  has  been  done  by  the  landlord  after  the  date  of 
a  magistrate's  order  apportioning  the  expense  between  the  land- 
lord and  tenant.  (6) 

Where  a  lessee  covenanted  "  to  pay  and  discharge  all  taxes,  rates, 
including  sewers,  main  drainage,  assessments,  and  impositions 
whatsoever,  whicli  now  are  or  which  at  any  time  or  times  hereafter 
during  the  term  be  taxed,  rated,  etc.,  assessed,  charged,  or  imposed 
upon  or  in  respect  of  the  said  premises  or  any  part  thereof  on  the 
landlord,  tenant,  or  occupier  of  the  same  premises  by  authority  of 
Parliament  or  otherwise  howsoever,"  and  there  was  no  covenant  to 
repaii',  it  was  held  that  the  tenant  was  bound  to  pay  the  cost  of 
abating  a  nuisance  caused  by  a  defective  privy,  (c)  and  (per  Collins, 
L.J.)  that  "  outgoings  "  would  cover  such  expenditure. 

A  similar  liability  was  imposed  upon  a  tenant  who  had  agreed 
to  pay  all  "outgoings  in  respect  of  the  premises,"  although  the 
house  was  only  let  for  a  period  of  three  years,  and  the  rent  was 
disproportionate  to  the  expenditure,  (d) 

(t)  Tuhhs  V.  Wynne  (1897),  1  Q.  B.  74,  applied  in  BarsU  v.  Tagg  (1900),  1 
Cli.  231.  And  see  further  as  to  outgoings,  Mile  End  Old  Town  Vestry  v.  Whitby 
(1898),  78  L.  T.  80. 

(m)  Antil  V.  Godwin  (1899),  63  ,J.  P.  441. 

{w)  Earner  v.  Franklin  (1904),  2  K.  B.  877. 

(a;)  See,  now,  Factory  Act,  1901,  s.  14. 

{y)  (1905)  1  K.  B.  47"9.  See  also  Ardiny  v.  Economic  Printing  Co.  (1899), 
79  L.  T.  622. 

(z)  Goldstein  v.  Hollingsworth  (1904),  2  K.  B.  579. 

{a)  Morris  v.  Beal  (1904),  2  K.  B.  385. 

(i)  Stuckley  v.  Eooke  (1905),  3  L.  G.  R.  633. 

(c)  Foulger  v.  Arding  (1902),  1  K.  B.  700,  followed  in  George  v.  Coates 
(1903),  88  L.  T.  48. 

:^  {d)  Stockdale  v.  Ascherherg  (1904),  1  K.  B.  447 ;  BraysJiaw  v.  Minnis  (1903), 
2  Ch.  367.    See  also  Harris  v.  Eickman  (1904),  1  K.  B.  13,  post,  p.  367. 
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Where  a  cotta;;o  wad  lot  from  year  to  year  at  a  rent  of  £20,  it 
was  held  that  while  a  covenant  to  i>ay  "  outgoings  "  did  not  oblige 
the  tenant  to  {lavc  a  yard  at  a  cost  of  £58,  it  did  obligo  him  to 
furnish  a  supjily  of  water  to  a  w.c.  as  required  by  the  s;iiiitary 
authority,  such  an  e.xjKiuso  being  within  the  reasonable  conteniiila- 
tion  of  the  parties,  (a) 

The  exi>en-se.4  incurred  in  r\M>rtlrin.j  a  dniin  by  order  of  tiic  (>■!)  MisccI- 
sanitary  authority  under  the  Public  Health  (London)  Act,  1891,  covonmnta, 
are  williin  a  covenant  to  "  pay,  etc.,  all  land  tax,  etc.,  and  all 
other  rate-s,  taxes,  us-n'ssmcnt  cluir^e.s,  or  imjiositions  whatsoever, 
jiarliauientary,  ian)chial,  or  otherwi.se,  taxed,  charged,  a.sse.sseil, 
or  imposed  ui>on  the  demised  premises  or  on  the  lessor  for  or  ia 
respect  of  the  premises."  (/) 


(4)    COVE-\.VNTa   lOXTAIXIXG    WoKUs    LNUKl:    WllKU    TlIK    TkXA.NT 
UAS    IlEEX    HELD    XuT   LlADLE. 

It  is  clearly  settled  that  the  words  "assessments  and  imi)osi- (i)  "Ahom- 
tions,"  esjiecially  when  coupled  with  the  words  "  in  resjHict  of  t'>c  ™^ij'°„s  • 
dcmise<l  prcnii.se.s,"  will  not,  in  the  case  of  a  covenant  by  a  tenant, 
include  the  expenses  of  the  performance  of  a  duty  imiM>seil  on  the 
lessor,  or  sums  p;iyable  by  a  lessor  for  works  done  by  a  local  autho- 
rity, on  his  failure  to  do  works  in  pursuance  of  a  duty  impo.sed  on 
him  by  Act  of  Parliament,  (g)  Although  this  cose  has  been  dis- 
tinguished froni  the  majority  of  the  cases  in  favour  of  the  liability 
of  the  tenant,  and  also  on  the  ground  that  the  local  Act  contained 
no  saving  clau.'k'  as  to  contracts  between  landlord  and  tenant,  (/() 
it  luks  Iwen  follnwed  in  a  cose  (i)  where  tlie  covenant  was  to  pay 
"all,  and  all  manner  of  taxes,  rales,  charges,  assessments,  and 
impositions  whatsoever  then,  or  at  any  times  during  the  term,  to 
K>  <li.in:ed,  aisesscd,  or  imposed  on  the  demised  premises  or  in 
resj»-ct  therefif."  A  covenant  to  i>ay  "all  rates,  ta.xes,  and  asscss- 
mi'uts  which  now  are,  or  during  the  said  term  shall  be,  imposed  or 
aosessed  on  the  said  premises  or  the  landlord^  or  tenant  in  respect 

(«)   VaJpy  r.  Si.  Leananfi  Wluirf  Co.,  67  .1.  P.  402. 

(/)  Smith  V.  RobiHton,  [1893]  2  Q.  B.  53 ;  Mtlhndo  v.  Woodcock ,  9  T.  L.  R  4«. 

(7)  TkUwM  t.  Whitworth,  L  R  2  C.  P.  326,  diitinguitbiDg  Swtet  r.  Stagtr, 
lupra. 

(A)  See  *.  104  of  tho  Public  IlMllb  Act,  1875,  ud  s.  23  of  32  Jt:  33  Vict 
c.  102. 

(I)  ffaurfiM  V. />r»«9»,  3  C.  P.  D.  .■?'-    ■    ■     -  :  •         -^^  ' 

!>.  R  3  C.  P.  1 40.     Thi«  c*«!  »nd  Ti-l 

foil  )W.><1  in  llUly.  Edward,  W.  N.  \>y:^,  ^■.  .,.,  "w^iu  ' Hiijv-.wvii-)      ..  u  umI 
l>)  Lo  iho  ;;ovcnjiug  word. 
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thereof,"  does  not  iuclude  the  cost  of  abating  a  nuisance  under 
sect.  9-i  of  the  Public  Health  Act,  1875.  (h) 
(ii)  "  Im-  So,  in  Allum  v.  Dickenson  (l)  a  covenant  to  pay  all  rates  and 

tho'denused  assessments  imposed  upon  the  demised  premises,  which  were  in 
premises,  or  the  metropolitan  district,  or  upon  or  payable  by  the  occupier  or 
payable  by  tenant  in  respect  thereof,  dO'?s  not  include  the  expenses  of  paving 
the  tenant  the  uew  street  under  25  &  26  Vict.  c.  102,  s.  96.  (m)  And,  again, 
thereof."         ^uch  a  covenant  does  not  include  the  expenses  of  constructing  a 

sewer,  (n) 

(iii)  "  Kates,       Where  the  covenant  provided  that  the  tenant  should  pay  "  all 

taxes,  etc."     rates,  taxes,  and  assessments  whatsoever,  which  now  are,  or  during 

the  term  shall  be,  imposed  or  assessed  upon  the  premises,  or  the 

landlords  or  tenants  in  respect  thereof,  by  authority  of  parliament 

or  otherwise  except  the  landlord's  property  tax,"  the  tenant  was 

held  not  liable  for  pa\'ing  expenses  under  the  Public  Health  Act, 

1875,  "rates,  taxes,  etc.,"  not  extending  to  paving  expenses,  (o) 

(iv)  Cove-  AVhere  expenses  under  the  Private  Street  Works  Act,  1892, 

pant  held  to    jj^d  bccome  a  charge  upon  the  premises  on  the  completion  of  the 

expenses         works  before  the  date  of  the  commencement  of  the  term  granted 

Street  Work's^  ^■^  ^^^  lease,  but  were  not  payable  until  after  that  date,  it  was 

Act.  held   that    such   expenses   were   not   payable   by  a  tenant   who 

covSnanted  "  that  he  would  during   the  term  pay  and  bear  all 

present  and  future  rates,  taxes,  duties,  assessments,  and  outgoings 

charged  upon  the  demised  premises ; "  (p)  and  this  decision  holds 

good  whether  the  word  used  is  "  outgoings  "  or  "  assessments."  (q) 


(5)  Effect  of  Length  of  Term  upon  the  Covenant. 
Where  a  tenant,  having  a  three  years'  lease  of  a  house  at  £70  a 
year,  covenanted  to  pay  all  outgoings  whatsoever  in  respect  of  the 
premises,  and  to  keep  the  inside  in  repair ;  and  at  the  termination 
of  the  lease  he  held  over;  and  an  expense  of  £70  Is.  6d.  was 
incurred  by  the  landlord  in  abating  a  nuisance  that  had  arisen 
during  such  holding  over,  it  was  held  that  the  tenant  was  not 

(A-)  Lyon  v.  Greenhow,  8  T.  L.  E.  457. 

(0  9  Q.  B.  D.  622.    See  the  Act,  post.  Part  III. 

{m)  See,  too,  Wilki7ison  v.  Collyer,  13  Q.  B.  D.  1.  See  post.  Part  III.,  for  the 
Acts. 

(n)  Home  and  Colonial  Stores  v.  Todd,  63  L.  T.  829  ;  7  T.  L.  R.  200. 

(o)  Baylis  v.  Jiggens  (1898),  2  Q.  B.  315.  Cf.  Hartley  v.  Hudson,  ante, 
p.  363 ;   Weld  v.  Glayton-le-Moors,  86  L.  T.  584. 

(p)  Surtcesv.  T/oodhouse  (1903),  1  K.  B.  396,  following  Stock  v.  Meakiti 
(1900),  1  Ch.  683. 

(2)  Lttmby  v.  Faupel  (1904),  20  T.  L.  E.  237,  jxr  Collins,  M.R.,  at  p.  238. 


SECT.  Ill]      YAI.IE  OK   LAND   INCREASED   DY   BLILDIXO.  367 

liable  for  tliis  siiiii,  us  such  liiibility  couKl  not  have  been  within 
the  contcmplatiou  of  the  parties,  as  a  covenant  to  jMiy  such  out- 
goings would  not  bo  applicable  to  a  yearly  tenancy,  (r) 

Where  a  mttage  was  let  fn>in  year  to  year  at  a  rent  of  £20,  it 
was  hebl  thai  a  covenant  to  pay  outi/inn>;s  ilid  not  oblige  a  tenant 
to  pave  a  yard  at  a  cost  of  £58,  (x)  on  the  ground  that  it  could  not 
be  held  to  have  l)oen  within  the  reasonable  contemplatii»n  of  the 
parties  to  a  tenancy  from  year  to  year  at  £20  that  the  tenant 
should  {My  for  the  paving  of  the  yard.  (/)  In  that  case,  however, 
it  was  held  that  the  supply  of  water  to  a  w.c,  jis  rc<iuired  by  the 
sanitary  authority,  Wiis  within  the  reasonable  contemplation  of  tlie 
parties. 

(6)  Fi'TiRK  Rates,  etc. 

It  seems  tliat,  in  the  absence  of  any  express  stipulation  as  to  I'  ^bcre  i* 
future  assessments,  a  general  covenant  of  this  description  \?ill 

include  all  future  rates,  etc.,  of  the  same  nature  as,  and  for  purposes  ••  •     ''' 

similar  to,  those  in  existence  at  the  time  the  covenant  was  entered 
into,  (m) 

SECT.  UI.-WUKUE  VALLE  OF  LAND  INCREASED  UY  BUILDIXG. 

Difficult  questions  may  arise,  upon  the  construction  of  covenants, 
as  to  the  proportions  in  which  taxes  and  a.ssessments  are  to  be 
paid      '  ''•i  value  of  the  land  has  been  improved  by  building. 

It  i-;,  .  A,  provided  by  the  Legislature,  with  respect  to  express 

agreements,  that  nothing  in  the  particular  Act  shall  be  construed 
to  alter,  determine,  or  make  void  any  covenants  or  agreements 
whatever  l>fctween  landlord  and  tenant,  or  any  other  persons, 
touching  the  payment  of  taxes  and  assessments;  or  there  arc 
wonls  to  that  effect,  (w) 

If  a  lessee  covenants  that  he  will  pay  oU  the  taxes,  charges,  L«iim'c 
nUes,  etc.,  whatsoever,  which  arc,  or  shall  at  any  time  thereafter  "•*>"l'5- 

(r)  tfarrii  v.  /  ■  .  \  K.  B.  l.T 

(•)   Valpy  V.  .V.  ;  .  „ir/  Co.,  C7  J.  P.  402  ;  1  L.  G.  R  305. 

(»)  lb.  See  per  KarwcU,  J.,  at  p.  309,  in  the  L  O.  It.  Cf.  lUttcJulor  v.  Bi^cr, 
60  L.  T.  Ilfi.     It  .tfp*"^!^  to  be  A  qucition  of  dofcrpc  in  each  cane. 

(••)  r  Kitchrn.  Vl  Mo.1.  1C7;  AmfirM  y.  WhiU.  1  Uy.  & 

Moo.  J  ;  ,  C.irtli.   135;   ftair-nunt  v.   llit)iii},  <■/  Stilitlmry,    1 

Vent.  H.\.  .Sic  L^..:.,::  v.  V.'umnrk,  7  II.  &  C.  GJ7 ;  ChaloHer  v.  Dolcivw,  3 
A  pp.  <'!..  'JXX 

(.>'-'    '  '         ■'       ■ 

Act,  1 

Act,  1"..',  ■>■>  .V  ...'  ^  ;•  ;.  ■.   .>•,  ■  ■.   i"i,  --''.     .■"••■  ;<•••',   i  an   ill.     ^•  ••  .'i  \-  o 

Vict,  c  36,  IS.  GO,  I<J3,  as  to  the  property  tax  forming  an  exception  to  Uic  rule. 
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during  the  demise  be,  taxed,  etc.,  upon  the  demised  premises,  such 
a  covenant  will  not  be  confined  to  rates  payable  by  the  landlord, 
but  will  extend  to  all  future  rates  which  might  be  imposed  on  the 
land  itself,  and  to  any  increase  by  reason  of  additions  and  new 
buildings,  (x)  And,  further,  where  land  was  leased  for  building, 
at  a  rent  clear  of  all  rates  and  assessments,  the  sewers  rate  and 
land  tax  excepted,  the  lessee  was  only  entitled  to  deduct  the  sewers 
rate  and  laud  tax  upou  the  original  rent,  and  not  in  respect  of  the 
improved  value  after  building,  (y)  So,  in  another  case,  a  tenant 
of  a  piece  of  land,  at  a  fixed  annual  rent,  covenanted  not  to  build 
without  the  licence  of  the  lessor,  and  the  lessor  covenanted  to  pay 
all  taxes  charged,  or  to  be  charged,  during  the  term ;  the  lessee 
having,  at  the  time  of  the  lease,  received  such  a  licence,  afterwards 
built  so  as  to  increase  the  annual  value  of  the  premises ;  and  it 
was  held  that  the  lessor  was  liable  to  pay  only  the  taxes  upon  the 
original  value,  those  on  the  improved  value  being  payable  by  the 
lessee.  (2) 

And,  again,  where  a  building  lease  was  granted  at  the  yearly 
rent  of  £7,  and  the  premises,  having  been  greatly  improved,  were 
afterwards  underlet  for  £54  per  annum,  the  original  lessor  was  held 
liable  only  to  pay  the  land  tax  in  proportion  to  the  old  rent,  (a) 

As  will  be  seen  from  these  decisions,  the  same  principle  of 
construction  is  adhered  to  where 'the  lesso7-  expressly  covenants  to 
pay  "  as  well  the  land  tax  as  all  other  taxes,  charges,  rates,  etc., 
akeady  charged,  or  to  be  charged,  upon  or  in  respect  of  the 
demised  premises,  or  any  part  thereof,"  and  the  value  of  the  lands 
is  greatly  increased  by  building,  (b) 

The  amount  of  rent  received  by  the  landlord  is  the  test  of  liis 
sor's  liability,  liability,  without  reference  to  any  other  consideration  given  for 
the  lease ;  and  if  a  lease  be  made  in  consideration  of  a  premium 
and  a  small  annual  rent,  the  landlord  is  bound  to  pay  such  pro- 
portion only  of  the  land  tax  as  the  reserved  rent  bears  to  the  total 
value  of  the  premises  demised,  (c)  And  the  rule  is  the  same, 
though  the  landlord  redeem  the  land  tax.  (d) 

{x)  Hurst  V.  Harst,  4  Exch.  571. 

ly)  Smith  v.  Humble,  15  C.  B.  321. 

(z)  Watson  v.  Ho7ne,  7  B.  &  C.  285.  See  Graham  v."  Wade,  16  East,  29; 
Watson  V.  Atkins,  3  B.  &  Aid.  647 ;  Leo  (or  Yaw)  v.  Leman,  1  Wils.  21  ;  Hyde 
V.  Hill,  3  T.  R.  377 ;  It.  v.  Scott,  3  T.  R.  602. 

(a)  Barrifather  v.  Lee,  cited  by  Buller,  J.,  3  T.  R.  379 ;  Whitfield  v.  Brand- 
wood,  2  Stark.  440 ;  Bramston  v.  lioUns,  12  J.  B.  Mo.  68. 

(i)  Watson  v.  Hoine,  7  B.  &  C.  285  ;  Whitfield  v.  Brandwood,  2  Stark.  440 ; 
Smith  V.  Humble,  supra. 

(c)  Ward  V.  Const,  10  B.  &  C.  635. 

(d)  lb. 


Same  prin- 
ciple where 
lessor  cove- 
nants. 


Test  of  les- 
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SECT.  IV.-LIAIULITV  AS  UKTWKKS  VKNIM.H:  ANH  I'UltCIlASKR. 

The  apiK)rtioned  cxjxjnses  of  paving,  under  sect.  150  of  tlio 
Public  Health  Act,  1875,  become  a  charge  on  the  land,  payable  by 
the  owner  thereof  at  the  date  when  the  work  is  completed.  («•) 
Tlius,  when!  tlie  hou-ses  were  sold  under  an  open  contract,  and  at 
the  dato  of  the  salo  the  works  had  l>eca  done,  but  the  final  demand 
for  payment  was  not  served  until  after  the  purchase  ought  to  have 
been  completed,  the  expenses  were  hold  to  be  p.nyable  by  the 
vendor; (/)  and  where  a  local  authority  had  apportioned  the 
amount  of  the  expenses  on  the  frontagers,  the  person  who  was 
owner  of  premises  fronting  on  the  street  at  the  time  when  the 
works  were  completed,  but  who  had  ceased  to  bo  the  owner  at 
the  diite  of  tlie  service  of  demand  for  the  amount  apjxjrtioned  in 
re-spect  thereof,  was  held  liable  to  pay  the  amount.  (.</) 

Under  the  Metropolitan  Management  Acta  the  result  is 
different :  the  expenses  are  not  a  charge  under  those  Acts,  but 
merely  successive  jiersonal  liabilities  uimjti  the  successive 
owners.  (A) 


sect,  v.— liability  as  r.ktween'  tkkant  for  lifk  axo 
i:kmaixl»i:kmax.; 

Where  the  testator  gave  freehold  and  leasehold  houses,  bonds, 
a!»il  consols  in  trust  to  pay  the  income,  after  deducting  the 
ordinary  outgoings,  to  his  widow  for  life,  it  was  held  that  the 
tenant  for  life  must  bear  the  cost  of  drainage  works  done  under 
the  Metrofwlitan  Management  Act,  1855,  s.  73.  (t) 

15ut  where  the  tenant  for  life  died  before  the  work  was  done, 
I»aving  expenses,  under  sect.  105  of  tlie  same  Act,  had  to  be  borne 
by  the  remainderman,  (k) 

And  where  trustei-s,  in  whom  the  legal  estate  was  vested  on 
trusts  for  eijuitalilo  tenants  for  life  with  remainders  in  strict 
settlement,  paid  the  expenses  of  drainage  works  under  the  Public 

(,^  -r.,..  I  ...  I  f,,i  V.  Uoxcrll,  ISrii.  n.  .37S;  Ih^„,j  /,.  lid.  V.  Monarch 
Jtui  'i.  II.  1).  1  ;   Curj).  </  llirmimjham  v.  llakcr,  17  Cb.  I).  78J. 

I»ut  .    .  n  A>«T  Turn.  A. /W,  4  Q.  IJ.  I).  305. 

(/ )  /.V  IMU^w.rih  and  Jiidirr,  37  Cb.  D.  &35.  And  *cc  WalUend  L.  Bd.  y. 
Murphi),  f>\  I..  T.  777. 

(g)  ilillard  v.  Ilalby-wit'.Hulhorpe,  C.  D.  C.  (1904),  21  T.  L.  R  J>,  not 
followinf;  R.  v.  Hwiwlon  I.,  lid.,  tujira. 

(A)   K-j-j  r.  Iltaynry,  21  Q.  B.  I>.  107. 

(0  A'I'm  V.  Crairiry.  2H  Ch.  D.  431. 

(A  /  V.  Firld,  \V.  N.  Itwa.  p.  36;  Roor  v.  llopkin$,  40  Ch.  D.  .'.72, 

•  c«.  I*nblic  Health  Act,  1876,  ».  VM. 

K.B.C.  2  II 
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Health  Act,  1875,  out  of  capital  moneys  in  tlieir  hands,  it  was 
lield  that  the  moneys  so  paid  must  be  treated  as  a  charge  on  the 
premises ;  and,  further,  that  such  works  were  not  repau'S  within  a 
du'ection  in  the  will,  under  which  the  premises  were  held,  that 
the  parties  beneficially  interested  in  any  of  the  houses  should  keep 
the  same  in  good  and  absolute  repair.  (/) 


SECT.  VI.— LIABILITY  AS  BETWEEN  TWO  FRONTAGERS. 

Frontagers  sometimes  agree  that  one  or  other  of  them  shall  pay 
or  discharge  any  impositions.  So  where  a  road  was  widened  in 
tlie  year  1888  and  made  up  by  two  frontagers  under  an  agreement, 
whereby  one  of  them  was  not  "  to  be  imder  any  liability  to  con- 
tribute to  the  maintenance  or  repair  of  the  said  roadway  and 
sewers  and  main  drain,  or  any  works  connected  therewith;  but 
the  same  were  to  be  wholly  and  solely  maintained  by  the  other 
frontager,  unless  and  until  the  same  should  be  taken  over  by  the 
parish  or  some  other  local  or  public  authority  ;  "  in  1901  the  local 
authority  made  up  the  road  or  street,  and  apportioned  on  the  fir.st 
frontager  the  sum  of  £108.  It  was  held  that  the  agreement 
did  not  apply  to  the  works  executed  by  the  authority,  and 
that  the  plaintiff  could  not  recover  what  he  had  paid  from  the 
defendant,  (vi) 

(0  Harrison  v.  Barney,  [1894]  3  Ch.  5G2. 
(to)  Moore  v.  Todd  (1903),  19  T.  L.  R.  642.' 
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SECT.  I.— BUILDING  CONTRACTS,  ETC.  («) 

I. 

PoRM  OF  Advektisejient  for  building  contracts. 
Advertise-        To  Builders  asd  otiieus.— [Advertisers']  are  prepared  to  receive  tenders  for 
ment  for  the  erection  of  a  in  .  i  -c 

Building  Persons  desirous  of  tendering  must  apply  at  ,  where  the  plans,  specifica- 

Coatracts.         ^j^^^  jj„j  ^  ^ppy  ^f  the  form  of  contract  can  be  seen,  on  and  after  ,  the 

day  of  ,  between  the  hours  of  eleven  a.m.  and  four  p.m.,  and  vrhere 

bills  of  quantities  and  a  form  of  tender  can  be  obtained  on  payment  of 

The  [Adfei-tiscrs}  do  not  hold  themselves  responsible  for  the  accuracy  of  the 
bills  of  quantities,  which  must  be  verified  by  the  persons  desirous  of  tendering ;  (fc) 
nor  do  the  [Adm-tisers]  bind  themselves  to  accept  the  lowest  or  any  tender,  (c) 
The  tenders  are  to  be  delivered  before  twelve  o'clock  on  the  day  of 

,  addressed  to  ,  and  must  be  endorsed  "  Tender  for  ." 

Dated  the  day  of 


11. 

Advertise- 
ment for 
Tender. 


lU. 

Tender, 


II.     ■ 

Form  of  Advertisement /or  tenders  for  executing  repairs  to  a  luilding — to  he 
based  on  quantities*  (rf) 

To  Builders  and  others. — Repairs  to 

The  undersigned  is  prepared  to  receive  tenders  on  behalf  of  ,  the  owner 

of  the  above  works,  for  the  above  works  according  to  the  drawings  and  specifica- 
tion to   be  seen  at  his  ofBce  at  any  week-day  between  a.m.  and 
p.m. 

Bills  of  quantities  with  the  rate  of  charge  and  the  amount  of  each  item  and 
total  sum  on  which  the  tender  is  based,  together  with  allowance  made  for  old 
materials,  should  be  delivered  together  with  the  tender. 

The  persou  whose  tender  is  accepted  shall,  when  required,  enter  into  a  formal 
contract  with  {tlie  oivner)  for  the  due  execution  of  the  works,  such  contract 

to  be  prepared  by  the  solicitors  of  the  owner ;  but  the  written  acceptance  by  the 
owner  of  a  tender  is  to  constitute  a  binding  agreement  between  the  owner  and 
the  person  so  tendering,  whether  such  formal  contract  is  or  is  not  subsequently 
prepared  or  executed. 

Tenders  are  to  be  delivered,  etc.  (Follow  Form  I.,  supra). 

The  lowest  or  any  tender  will  not  necessarily  be  accepted. 

[Signed]  [Name  and  address  of  architect.] 

Dated  the  day  of  ,  19    . 


III. 
Form  of  tender  for  a  building  contract,  (e) 

Building  G  houses  at  Tender.  .,    j  •      , 

I,  C.  D.,  hereby  undertake  to  execute  works  as  shown  and  described  m  the 

plans  and  specitication  prepared  by  Mr.  ,  architect,  for  the  sum  of  £ 

Yours  truly. 
To  A.  B.  •  [Signature  and  address  of  owner.] 

(a)  Precedents  marked  *  were  prepared  bv  J.  Aodrew  Strahan,  Esq.,  Barrister-at- 
Uw,  nnd  are  reprinted  from  the  Encydopadia  of  Forms  and  Precedents,  by  permission  of 
the  publishers.  Builders  contracting  with  the  L.C.C.  should  consult  the  Standmg  Orders 
of  the  Council,  which  contain  a  number  of  provisions  as  to  tenders,  etc. 

(t)  It  has  already  been  explained  (see  p.  13,  ante)  that  there  is  no  implied  warranty 
that  bills  of  quantities  are  accurate.  In  order  to  avoid  dispute,  however,  it  is  well  to  draw 
the  builder's  attention  specifically  to  this  matter. 

(c)  As  to  these  words,  see  p.  22,  ante. 

(r/)  See  note  (a),  supra. 

(t)  As  to  tenders  generally,  see  p.  18,  ante,  et  eeq. 
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IV.  IT. 

C.1NTBACT  roB  Small  Wobm,  tcithoul  an  atrhitret*  (J)  Contrmct  for 

Mm     -f     ^■;MT    m»do    ihu  day  of  .      Botn.  (hercinancr  Small  Worki 

terni  lor)  of  ,  of  tlio  one"  part  and  (hereinafter  termed  tbo —•jj''""'* 

owner,       L        llior  part.     Whereby  it  is  agreed  as  follows :  Architect. 

1.  Is  conaideron  of  the  »am  of  £  which  the  owner  lirhy  agrees  to  puy  Coniidfrmtion 

to  the  boildor  wn  one  month  after  the  huilJor  lia-s  comjileted  the  «ks(5)  hnifter  '"'»■"!  c"™- 
referred  to  and  in  tlio  manner  hrnftr  described  and  has  Imndod  the  same  over  to  {i*,l^|J'  " 

the  owner.  ■ i^-rtaki's  to  ••xcciito  and  complete  in  a  tlioroii^li 

and  wkm^  ■  .••  best  malls  [or  with  materials  to  bo  prnvi.kd 

by  th«  owntTj  ,  .1     .1-jIk.vI  in  the  drawing  and  spcoilii-ation 

hereto  annexe<l  >iid  builder,  ami  all  wurk  incidental  to 

the  proper  exet-  ■.■.,i.>-i,-,,i  ..>  luo  said  works  and  to  Imnd  over  to  tlio 

owner  toe  said  :!y  executed  and  completed  witliin  mootlis  after 

thodateof'i-- 

S.  Ir  ti.  '<»!1  make  the  builder  any  adranccs  of  money  dnrini;  the  Adranres  to 

execotion  of  t:  ho  shall  be  entitled  to  deduct  the  same  from  the  id  '>"''<*<"• 

•am  of  £  .  ittcr  becomes  payable. 

5.  Ir  the  builder  tails  to  complete  as  aforesaid  and  hand  over  to  tlic  owner  the  renalties. 
works  by  the  time  fixed  in  this  a^n^scment  for  completion  tmlesa  8uch  failure  be 

doe  to  the  default  of  the  owner  the  owner  may  de<luct  from  the  said  sum  of 
£  or  the  balance  of  the  same  then  unpaid  the  sum  of  £  for  every 

day  that  shall   elapse  between   tlio  day  fixed  for  completion  and  the  actual 
completioD  and  handing  over  of  the  works. 

4L  Ir  the  owner  at  any  time  dnrinf;  the  progress  of  the  works  bo  dissatisfied  Del«rmiiMtion 
with  their  rate  of  projjri-ss  or  the  quality  of  the  materials  used,  or  of  the  work-  "'  ""J'™^'  ■"> 
BMUMhip,  he  may  apply  to  [tome  prnon  named]  to  appoint  an  architort  [or  o  i!"^  , 
sorre^or]  to  inspect  llio  works,  an<l  should  such  arcliitci-t  [i,r  sur\-r>yor]  certify 
in  wnting  that  tne  rate  of  proj^ress  or  the  materials  itsed  or  the  workmanship  or 
•ay  or  all  of  these  is  or  are  unsatisfactory  or  not  in  accordance  with  this  contract, 
the  owner  may  by  notice  in  writing  sent  by  post  to  the  buildor  at  lii.s  usual  placo 

of  abode  v" i-'-'y  determine  this  aeroement  and  the  owner  may  tlien  enter 

npon  the  ■■ .  md  c.ill  in  another  buildf  r  to  complete  the  same  and  may 

pay  SM. ).  -!),,.  ,,.t    i' -'ti  completion  out  of  the  said  sum  of  £ 

pay.i'  l-alanco  of  tliat  sum  if  advances  have  been 

mi!  :  be  more  than  such  sum  or  the  balance  of 

'  ween  it  and  such  sam  or  balance  shall  bo  a  debt 
■:  :ier. 

6.  Ir  after  the  completion  or  allece<l  completion  of  the  said  works  any  dispute  Disputes, 
■hall  arise  '  'the  builder  as  to  whether  the  works  have 

been  pro]-  :  or  as  to  delay  in  such  completion  or  as  to 

extras  to  or  . I.  '          '.•t  the  owner  or  the  builder  may 

apply  to  the  n  4]  to  appoint  an  architect  [or 

Mrreror]  to  d., ...    ;.!■  •     •  ^  -    -t-        -"    •■  -      -'      . 
■och  UTestigation  as  he  : 

decide  snob  dispute  ■>'  '  i.„ 

Bade  in  respect  of  n  and 

declaration  shall  be  I .,       -      ,    ..  :  ..;.  .  ^-...l  ;...  ';. wilder. 

As  wrncMs,  rrc. 

Tub  SricincvTiox  above  BsrcBBPj)  to.  (A) 


(  ^)  Sm  Doto  (a),  p.  172,  npra. 
(y)  8«  F.  v.,  d,  -        "      - 

(1)  See  a.  I 


)  8m  F.  T.,  Ci.  S,  p.  S74,  for  so  slteroatire  method  of  parmoit. 
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Contract  for 
Small  Works 
— with 
Architect. 


V. 

Contract  for  Sm^vll  Works,  subject  to  the  approval  oj  an  architect*  (i) 
Articles    of    Agreement   made    this  day    of  .      Bcliveen 


(liereinafter  termed  the  builder)  of  the  one  part  and 
the  owner)  of  the  other  part. 
Whereby  it  is  agbeed  as  follows  :— 


(hereinafter  termed 


1.  The  bldr  or  his  personal  represtives  for  the  cousidon  hrnftr  mentioned 
shall  at  his  or  their  own  proper  costs  and  charges  vn\  the  si)ace  of  calendar 

months  next  after  the  date  thereof  in  a  good  substantial  and  workmanlike 
manner  erect  and  build  one  house  or  messuage  upon  the  ground  belonging  to 
the  owner  at  together  with  the  several  erections  and  buildings  set  forth  in 

the  schedule  hereto  according  to  the  elevations  plans  and  specification  hereunto 
annexed  and  subject  to  the  approbation  of  tlie  surveyor  of  the  owner  and 
shall  also  at  his  or  their  own  proper  costs  find  and  provide  good  proper  and 
sufficient  materials  of  all  kinds  for  erectmg  the  said  buildings  subject  to  the 
approbation  of  the  owner  or  his  surveyor  [or  and  will  build  the  same  with  such 
stone  brick  timber  and  other  materials  as  the  owner  shall  find  and  provide  (Jc) 
for  the  same]. 

Provision  in  2.  If  the  builder  shall  be  guilty  of  any  neglect  or  delay  in  the  building  or 

case  of  delay,  completing  of  the  said  house  and  the  owner  shall  give  or  leave  notice  in  writing 
of  such  neglect  or  delay  at  the  place  of  abode  of  the  builder  or  upon  the  said 
piece  of  ground  intended  to  be  built  on  then  it  shall  be  lawful  for  the  owner  or 
his  personal  representatives  in  case  the  builder  shall  not  proceed  within 
days  after  such  notice  given  or  left  as  aforesaid  with  the  completion  of  the  said 
works  to  employ  another  contractor  or  a  sufficient  number  of  workmen  to  finish 
and  complete  the  said  house  and  the  owner  or  his  personal  representatives  may 
deduct  and  retain  all  such  sums  of  money  and  expenses  as  he  or  they  shall  pay 
or  incur  in  the  completion  of  the  said  buildings.  And  the  builder  shall  not  in 
any  manner  do  or  cause  to  be  done  any  act  matter  or  thing  whatever  to  prevent 
the  person  or  persons  so  employed  by  the  owner  or  his  personal  representatives 
from  completing  the  said  house. 

Remuneration        3.  TiiE  owner  shall  pay  or  shall  cause  to  be  paid  to  the  builder  the  sum  of 

of  builder.         £  ;„  manner  following  that  is  to  say  the  sum  of  £  part  thereof  at 

the  laying  of  the  chamber  floors,  the  sum  of  £  further  part  thereof  at  the 

covering  in,  and  the  sum  of  £  the  remaining  part  thereof  for  the  work 

when  completely  finished  to  the  satisfaction  of  the  owner  or  his  surveyor. 

Owner  to  find        [4.  The  owner  shall  at  his  own  proper  costs  and  charges  find  and  provide  all 
materials.  the  stone  brick  and  timber  and  other  materials  necessary  for  tho  building  of  the 

said  house.] 

Allowances  for  5.  In  case  the  owner  shall  direct  any  more  to  be  done  in  or  about  the  said 
alterations.  buildings  than  what  is  contained  in  the  said  specification  then  and  in  such  case 
the  owner  shall  pay  or  cause  to  be  paid  to  the  builder  so  much  money  as  such 
extra  work  shall  be  worth  according  to  the  schedule  of  prices  contained  in  the 
said  specification  or  in  case  or  so  far  as  such  schedule  shall  not  apply  then  as 
may  be  determined  by  the  said  surveyor. 


Arbitration 
clause. 


6.  If  any  dispute  or  difierence  shall  arise  between  the  parties  hereto  touching 
tho  said  buildings  or  the  money  to  be  paid  for  the  same  according  to  the 
admeasurement  and  value  thereof  in  case  the  same  shall  be  admeasured  or 


(i)  See  note  (a),  ante,  p.  372. 

(/•)  As  to  delay  by  employer,  see  Chap.  V.,  s.  (1)  (.')),  ante. 


p.  ot. 


SECT.  M  UUILDINO  CONTn.VCTS,    KTC.  HT; 

\\'  any  nllcratiuii  or  a<lditioii  or  any  othor  matter  ur  thing  whnt-  T. 

iM  tho  work  lioruby  contracted  to  bo  dono  tlien  oiid  in  audi  cum)  

it  sluU  l-j  I- It  1  i  •'  innlion  and  award  of  l!io  i*.iid  surveyor  in  manner  Contract  for 

prurided   bv   the    '  Act,   1HX9,  or  any  Klatiitory  muditication   or   ro-  8ni*ll  Worki 

ci   .   ■  ■'  '        '  ■  ■  force  [ur  of  a  iwnton  to  1«)  a|>|>ointed  by  — "'th 

tl.  1  Architects  wlm  after  Kuch  inve-.ti^'ulion  Architect, 

•ii  II"   r.  t>    iii.K   I'l  'I'  I   ^u.ii:   '■'M..r  hid  award  wliich  shall  bo  binding  and 
conclu.'iivc  on  both  the  builder  and  tho  owoor]. 
As  wiTxtss,  rrc, 

[ 
The  ScueuiLK  auovc  KcrKBRCu  to. 


VI.  VL 

An  AuReuiKVT  Uiuyrn  a  buil'ler(t)  and  an  empluytr  fur  theertctiuit  n/a  huu*e  Building 
.        {or  tevtmt  hoiua)  ncror'iiiij  to  tjttci/laxlion,  tie,  (m)      y'uriationM  where  Contract. 
matcriatt  art/ounid  by  the  emiJci/er. 

Ax  AiiKVT  made  the  day  of  Bktw.s  [M<  builder}  of,  etc. 

(bnur  callc<l  the  bider),  of  tlio  ono  part,  anil  [(Ac  employer'}  of,  etc.  (hnur  called 
the  employer),  of  tho  other  part,  whrby  it  \a  agrd  as  follows  : — 

1.  TiiK  bider  uliall,  at  his  own  co6t,  cliarRCH,  and  cx|>«ii«c8  [forthwith  bc^Hn  BuilJcr  (o 

and  ill  .III   i\ iiiiiMis  and  workmanlike  manner],  erect  and  build  in  n  (;oo<l,  crcrl  hm 

•ii'  rkmanliko  ninnncr,  messe.-t  or  dw;;-li.se8  at  in  aui'h '■''^•' •>?"*■ 

mil  iieh  time.  a.H  are  limar  cxprcwed  and  limited,  nnd  conformably  'It'"  ' 

to  tho  pioni,  elevations,  Boctioiiji,  and  f|>eciticona  set  forth  in  tlio  schedule  hereto,  c^jt^ 
and  m';;nc<l  by  tho  blder,  and  also  to  such  explanation.!)  and  directions  as  E.  K., 
the  architect  of  the  employer  or  other  tho  architect  or  aa-hitccts  for  tho  time 
licinj  employctl  by  the  employer  to  8up<'rintend  the  erection  nnd  completion  of 
the  works  ihniar  called  the  architect)  Khali  give  for  the  purposes  of  tho  works, 
for  tho  con.son  of  1  ,  {nyable  at  the  time  and  in  inner  hrnar  exiid.  (n) 

(0  It  U  lonMiiam  eonvcaient  (.>  inort  .i  cUoie  deflninK  the  term  "  baildrr  "  to  mean 

C.  I),  and  K.  F.,  carrrinK  on  I'  r  the  ntiuc  or  Rtyle  of  ,  ami  hi>  or  Ibclr 

bein,  e»«fiilor«,  »i)fntni<itr»tnn  -■."     The  term  "aMijfnn'*  Mhould  not,  how- 

•TT    '  ' 'r  to  hnvc  power  ti)  aMJKii  bin  cniitrart. 

I  '.>3,  for  other  condition!,  which  iiiav  be 

in.- • 

(a;  t(  Uw  UMUi>*i«  ux  U>  Ui  (uuiKi  \3}  Uiv  <.-ui|>l»yer,  caotinoe  : 

'•  \-  !  •'       '  — -         or  dwg-luMM  ami  bldgii  shall  lie  erected  and  built  with  Muteiivlt 
•II'  timber,  and  other  matoriola  as  shall  be  provided  for  that  found  \>y 

purpw-..._.  ....   ^...,....,,cc."  employer. 

If  lb«  material*  !«  fouml  by  the  amplorer,  it  will  be  proper  to  protcrt  liim  from  any  Ions 
which  nay  happen  from  improvident  iu«  of  the  same,  by  inaertini;  the  following  (.rovito: 

"  Provii>i:i>  .»i.w.\vs  that  the  blder  shall  lio  accountable  for  all  tho  materials  liuiMer  lo  l>« 
which  shall   l«!   delivered   fir    the  s-l  bld,"t   at    tho  place  where   the  aaino  aro  «cf..iiiit*lilr 
iut<;"'-l   '■■  '  •■  "  r. ,  t.  I    nnd  shall  '■••  r!i  ir  •.■.!  with  tho  respeclivo  (piantitics  of '"r  m»teri«l« 
•Ui  I.  and  ere  ■>  much  only  as  shall   bo  actually  *'!''" 

lacl  , .!  out,  and  .  ,  .d  bld^s  and  works,  toselher  with  •'''"""'• 

n  reasonable  allowance  for  waslo  in  llio  workin;;  up  of  the  same,  and  in  case 
there  shall  l>c  any  balarii  ■•  ■  r  'I'fuiency  of  materials,  l>clwccn  the  respective 
nuantities  delivered  nii'l  •  vo  quantities  used  and  expended,  nnd  allowed 

for  waste  as  afs<l,  tip  n  !  r  shall  bo  accountablo  for,  and  charged  with 

all  such  lialance  or  .  .a  and  after  the  rates  and  prices  rcsply  at  wh  the 

sd  materials  were  p  ..  ..;d  laid  in." 


(0  It 
"C.  I). 


376 


FORMS  AND  PRECEDENTS. 


;  [SECT.  I. 


2.  Tni;  bldor,  at  llio  like  expense,  shall  [do,  perform,  and  execute,  in  a  good, 
sulistantial,  and  workmanlike  manner,  and  agreeably  to  the  directions  and 
approbation  of  the  architect,  all  such  excavations,  levellings,  sproadings,  works, 
matters,  and  all  other  things,  in  and  about  erecting  the  sd  houses,  as  shall  bo  by 
such  architect  considered  necessary  or  proper  in  relation  thrto  ;  and  shall,  at 
the  like  cost  and  charges]  find  and  provide  all  [and  all  manner  of  bricks,  tiles, 
stones,  lime,  nails,  lead,  iron,  brass,  timber,  wood,  wainscot,  glass,  and  all  other] 
materials  and  things,  and  all  scaffoldinvc,  timber  and  plant,  tackle,  tools,  utensils, 
labour,  and  workmanship  whatsoer  necessary  and  sufficient,  and  that  can,  shall, 
or  may  be  required  to  be  used  and  done,  in  and  about  the  erection  of  the  sd 
messes  or  dwg-hses(o)  [all  the  sd  materials  being  the  best  of  their  several  kinds 
and  to  be  approved  of  by  the  architect]. 

3.  The  blder  shall  complete  and  finish  the  sd  hses,  fit  for  habiton,  on  or 
before  the  day  of  ,  and  in  all  things  agreeably  to  the  plans,  elevations, 
sections  and  specificons  or  descriptions,  and  parlars  hrnbfre  expd. 

4.  (;;)  TuE  blder  shall  be  accountable  for  tlie  full  performance  of  this  contract, 
and  by  signing  hereof,  admits  that  the  sd  plans,  elevations,  sections  and  speci- 
ficons, descriptions,  and  parlars,  before  referred  to,  are  sufficient  for  their  intended 
purpose,  and  that  without  any  additional  or  extra  work,  other  tlian  the  works  set 
forth  thrby,  or  necessarily  inferred  to  be  done  from  the  general  nature  and 
tendency  of  the  plans  and  descriptions  afsd  ;  and  that  the  v.diole  of  tlie  sd  works 
shall  be  done  to  the  entire  satisfaction  of  the  architect  to  be  testified  by  a 
certificate  in  writing  signed  by  such  architect,  and  in  all  respects  according  to 
the  intent  and  meaning  of  the  specificon  afsd,  upon  every  sentence  whereof  a  fair 
and  liberal  construction  shall  be  placed.  (5) 

Materials  not  5.  (o)  If  any  materials  shall  be  brought  on  the  sd  premcs  which  shall  not  be 
approved  of  to  approved  of  by  the  architect  [then  notwithstanding  a  certe  may  have  been 
be  replaced.  previously  given  by  the  architect]  the  blder  shall  take  them  away  at  his  own 
expense,  and  provide  such  materials  in  lieu  throf  as  the  architect  shall  approve ; 
and  if  any  part  of  the  sd  works  shall  not  be  executed  to  the  satisfaction  of  sucli 
architect  [then  notwitljstanding  a  certe  may  have  been  previously  given  by  the 
architect]  the  blder  shall  immedly  take  down  and  execute  such  work  as  the 
architect  may  require.     [_See  CI.  5  of  F.  Yll.,  p.  380,  as  to  default.'} 

6.  (0)  If  any  part  of  the  sd  materials  or  work  shall  be  ordered  not  to  be  used  or 
done  resply,  under  the  handwriting  of  the  architect,  the  same  shall  be  withdrawn, 
and  the  difference  of  expense  occasioned  thrby  shall  be  deducted  from  the  amount 
hrby  agrd  to  be  pd  to  the  blder,  and  in  like  manner  if  the  employer  or  tlie 
architect  shall  in  writing  under  his  hand  order  any  materials,  or  work  to  be  used 
or  done,  not  included  in  this  contract,  (c)  the  difference  of  the  expense  to  be  so 


VI. 

Building 
Contract. 

Under  the 
inspection 
of  the 
employer's 
architect, 
— and  to 
supply  all 
materials  and 
scaffolding, 
etc. 

To  lie  com- 
pleted in  a 
given  time. 

Builder  admits 
sufficiency 
of  specifi- 
cations, etc. 


Completion 
to  be  testified 
tiy  architect's 
certificate. 


Bad  work  to 
be  taken 
down. 


Allowance  to 
lie  made  for 
subtracted  or 
extra  work. 


(0)  This  clause  will  be  modified  where  the  employer  finds  the  materials, 
(p)  This  clause  is  usually  inserted,  althougli  there  is  no  implied  warranty  of  correctness 
of  specifications.     See  p.  17,  ante, 
(q)  The  following  is  another  clause : 

"  The  bill  of  quantities  on  which  the  tender  of  the  contractor  is  based  was 
prepared  for  the  purpose  of  assisting  persons  tendering  for  the  works  in  making 
their  calculations,  but  it  does  not  profess  to  give  actual  cube  measurements  or  to 
be  otherwise  than  ajiproxiraate  in  the  figures  therein  stated,  and  the  employer 
■will  not  be  responsible  for  the  accuracy  of  such  quantities,  and  the  blder  is  not  to 
be  entitled  to  any  claim  for  extras  based  on  any  alleged  error  therein,  but  is 
responsible  for  the  completion  of  the  entire  works  as  described  in  the  plans  and 
specifications  at  the  contract  price." 

As  to  the  law  relating  to  the  accuracy  of  bills  of  quantities,  sec  p.  13,  anlc, 

()•)  It  is  usually  provided,  as  above,  that  the  employer's  or  the  architect's  sanction  shall 
be  given  before  any  deviation  is  made  ;  but,  as  the  architect  is  only  the  employer's  agent, 


8E0T.  I.J  DUII.DINC.   COXTRACrS,   VTC.  •'<  ' 

occaaione<l  »\vkl\  Im>  b<I(Il'<1  to  tlio  anit  of  tlio  »iim  hrby  n^rJ  to  1>o  jnI  ;  but  no  yI. 

•ocoant  or  nllowaiicc  -hall  l>c  liaii  or  tumlo  in  roxjicct  of  any  work  oiniltccl  lo  l-»  

doa«,  nor  of  any  I'Xtin  work*  whicb  uliall  l>e  dorio,  nnlrss  the  snnio  K-  oniilt.  I  ■  r  BolldloK 
dnn««  by  an  onliT  in  wrilin;:  unJcr  the  hanJ  of  tlic  employer  or  of  the  anln:  i !  ,  Coctrmct. 
piiiitH  an<l  allowanroH  for  such  oniisnion  or  cilra  work  n-nply  hliall  Ikj 
1  ami  MttJcd  by  tlio  architect  from  time  to  time  as  they  ithull  be  inailo 
or  Liikc  place,  and  hia  decision  bliall  bo  final  and  binding  on  both  particH. 

7.  (»)  I.s  ca»o  the  s<l  »ork»  i-hail  not  \>c  comiilcted  and  finiiJied  and  llio  sd  Forf.iiorc 
M  aball  not  be  fit  for  habiton  on  or  licfore  the  ».l  dav  of  ,  the  bMor  '•"  ''••'•>  "» 

■iudi  i«y  :     •' ■    '  ■  '  •  " -it  out  of  the  nioys  duo  lo  him  under  this  """■>'"*''• 

■Ijmit,  as  1  0  the  mim  of  £             per  week,  for  every 

•ub6«]uciil  ..■  „.  '•"  '-•  -'  <v  •i.i,!,  t,.I  himI    finished.     I'ro-  prnvi>o  in  caM 

Tided  alwaj-s,  that  in  c;ise  the  1  (u)  nmoti;;  of  a  strike. 

hb  workni.'ii  I'r  •!:■  ■    vi:  ;\  !•  •,                                                                     lid  the  timo 

for  th«  C'  liable  period  as  he  may  think  fit, 

ud  tball  : :,,  .    .   .1 

7«.  [Inlert  iert  prorition  at  lo   iu$pention  of  ttork  during  frotl,  tie.,  if  Siuprnnion  of 
li«C(>M^.     (S«alCofF.XI.  B.P.3W.)]  Tr^tcJ^""'' 

8.  T"-  ' '    ''  •  —  !•>  the  blder  the  Mim  of  £  in  the  ninnrier  Eniplr-rfr  will 

foil"  1  of  i7r»  p.c.  on  the  amount  of  the  materiain  u-ed  l"*-^'  •"  ""'ka 

f>'   I  ■  ;  proceed  in  »nm»  of  not  less  than  £  nt  each  I'""""'"  *'",,,, 

-•!  the  *'\  amount  ami  percentage  hlinll   lie  nscortanied  rrrtilicato  of 
u - ...     „  .  .  ler  the  hand  of  tlie  arcliitcct.  (j)     And  the  accounts  of  the  architect. 

..  i-». —  -•.•-.!  .  —  -  pp.  fr7  iiu]  187.    •"  —  •>...  -..-i.  ...,i  .1.-1  ;.,  tlK  rnntnct  carried  out, 

t'l  arniil  ft  <in  thin  subject,  to  pro- 

1  •ball  lie  111.  i.tDof  Uic  mp/cyrr  ou>r. 

fe<^  p.    l.r,*,  tt  ic<^. 

(f)  Aj  to  the  intent  and  meaning  of  the  forfeiture  cUoae,  aee  Chap.  XI.,  Sect.  III., 
^  lil. 

(f)  Ai  tn  the  meaning  of  thii  phnur,  tee  Oiap.  XI.,  Sect.  II.,  p.  \\1. 

la)  A<  tn  (trikp*.  iri!  p.  12.'>  n.,  a\>it, 

(v)  If  the  maltriaU  arc  to  be  fuuod  by  the  employer,  add : 

■■  Pi!.<\  Mil  T.   \l--.i    nn.l  if  w  lirl\'  ftiTtln-r  .l.-i-!.ir<  <!  ;iiiit   n*.!    \\  ninl  l.<.;wron  tllC  Provino  in 

!,  and  ca»o  of  delay 
.  ,  f  ,|,g  in  .apply  of 

want  of  bricks  timU-r,  lime,  utone,  or  any  other  maten.ils  to  lie  «iip|ilied  for  the  ^,,i"*fj  ''' 
aame  by  and   at  the   exix-nsc   of  the  einplojer.  and  the   blder  shall  prove  to  ' 

the  Mtinfaction  of  the  architect  that  such  ^tnp^age,  hindrance,  or  prevention  wan 
O'-^'i^rto^l   I'V  "iinh  wnnt  of  bri'-k".  t-mlier.  lime,  clone,  or  other  materials  as 

•  •  hnibfro  limileil  for  the  finiMhinj;  and 
I'l  lx'  ext"ml"d,  without  incurring  the 
.•^l  u  lially  III  :•    J- ■  t  iLr.if,  lu  .--j  i  I  day  of  as 

audi  work^  and  LMl;  sliall  have  Ih  .'d,  or  prevented  from 

proceeding  by  ren.«  '.   waul    •!    i.r;.  k..,   iirni.-r,  .      '  '    r 

materials   an  nf.<<l,  .i  :   time  to  time,  as  often 

hinilrance,  or  preve-  i-     -  >-  .     i,y{  p(,(  f^j  ,py  ,  ,..^..,  ,;:,,,.   ,,f  ,,,,  ,,„y 

account  or  pretend' 

(i)  If  Um  enj  '  xise  a<  to  the  nie  of  payment 

Baal  b«  allm<l  >  '  'uch  b«  the  akTrrrneot : 

"And   the   s<l   eti.pio;,  ai,d   t-upply  the   bn  '  r  In 

erery  week,  durini:  ih"  'i  works,  and  nntil  t  ^' t» 

tniabed,  with  all  ..,  n.  i:.--.  .-.-  -1  ii;  1.  •  r  tiiu  '"'  "■■''y 

r  ■  .1      .    "•«'•  nf 

pnrjMiM  of  paying  n:  :■    ■  :  i  .  .^   r   i  .  i,  h  that  |,,„o„„. 

•hall  from  lime  to  tini.-   !•■  . mj  i  yi..i   in  or  aUjiit  the  mI  «..rk^  \i,r  amount 
thereof  to  be  ai<rertaine«l  in  the  manner  limbfr<»  providwl." 
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VI. 

Building 
Contract. 

And  the  whole 
within  three 
months  after 
the  work  is 
finished,  and 
arcliitect  gives 
certificate  of 
satisfaction. 

Builder  to 
personally 
superintend 
not  to  sub- 
contract. 

Foreman  to 
be  kept  on 
premises. 
Power  to 
discharge 
workmen. 


IMaterials 
immediately 
belong  to 
landlord. 
Builder  to 
comply  with 
rules  of  local 
authority. 
Proviso  on 
failure  of 
builder  to 
carry  out 
contract. 


tlir  sJ  works  shall  lia  atljusted  and  finally  settled  within  [3]  months  after  the  sd 
works  shall  have  been  completed  and  finished  in  the  manner  afsd,  and  when  the 
sd  accounts  shall  be  adjusted  and  finally  settled,  and  the  architect  shall  have 
certified  in  writing  as  to  the  balance  then  payable  to  the  blder,  the  residue  of  the 
said  sum  of  £  and  also  such  other  sum  or  sums  of  moy  as  may  become 

due,  for  or  on  account  of  extra  works  in  manner  afsd,  shall  be  pd  by  the 
employer  to  tlio  blder ;  but  the  blder  shall  not  be  entitled  to  receive  the  sd 
balance,  iiotwithstdj;  any  certificate  during  the  progress  of  the  work,  until  the 
architect  shall  certify  in  writing  that  the  whole  of  the  sd  works  have  been 
completed  and  finished  to  his  satisfaction.  (See  also  CI.  10  of  F,  VII,,  p.  381 ; 
CI.  .3  of  F.  XI,  A,  p.  392  ;  and  CL  21  of  F.  XI,  B,  p,  395.) 

9.  The  blder  shall  not,  unless  witli  the  consent  of  the  employer  in  writing, 
employ  a  sub-contractor  for  the  exon  of  the  works,  or  any  part  throf  [nor  let  out 
any  part  of  the  work  as  task  work  to  jonrneymou  or  taskmasters],  but  shall 
personally  superintend  the  same,  (x) 

10.  A  COMPETENT  foreman  [in  each  department  of  the  work]  shall  always  bo 
kept  upon  the  premes  bj'  the  blder,  to  whom  all  notices  and  orders  may  ho 
delivered  ;  and  the  architect  may  discharge  or  may  require  the  blder  to  discharge 
any  foreman  or  workman  whom  such  architect  may  consider  incompetent,  or  as 
acting  improperly,  and  the  blder  shall  forthwith  comply  with  any  such  require- 
ment as  afsd. 

[^Iiisert  here  agreement  by  builder  to  insure,  if  required,  (y)  {See  CI.  2  of  F. 
XI.  A.,  p.  392.)] 

11.  (z)  All  materials  shall  become  the  ppty  of  the  employer  immedly  they 
are  brought  upon  the  premes  by  or  for  the  blder.  (a) 

12.  The  blder  shall,  until  the  works  are  completed,  comply  with  the  regulons 
and  orders  of  the  local  authority  for  the  time  being  relative  to  the  sd  works  and 
premes. 

13.  If  a  receiving  order  in  bankruptcy  shall  be  made  agnst  the  blder,  or  if  he 
shall  make  any  assignment  for  the  benefit  of  or  composon  with  his  creditors,  or 
take  any  step  with  the  object  of  any  such  asst  or  composon,  or  if  his  goods  shall 
be  taken  in  exon  on  lawful  process,  or  if  tlie  works  do  not  proceed  with  proper 
despatch,  or  continuously,  or  to  the  satisfaction  of  the  architect,  the  employer 
may  give  notice  in  writing  to  the  blder  at  his  usual  place  of  abode  or  business  or 
to  his  foreman  or  assnee  or  trustee  to  jiroceed  regularly  and  efl'ectually  with  tlie  sd 
works  hrby  contracted  for,  and  if  the  blder,  his  assnee,  or  trustee  sliall  not 
proceed  with  the  sd  works  as  afsd  within  the  space  of  7  days  after  such  notice 
is  given  as  afsd,  the  employer  may,  if  he  shall  tliink  fit,  enter  upon  and  take 
posson  of  the  works  and  purchase  materials  and  employ  another  blder  or  sufficient 
workmen  to  complete  the  sd  works,  and  thereupon  the  blder  and  his  assnee  or 
trustee  shall  forfeit  all  right  and  claim  to  any  further  paymt  under  this  agrmt ; 
and  all  the  balance  and  moys  which  wd  otlierwise  have  been  payable  to  the 
blder  shall,  upon  sucli  default  as  afsd,  be  forfeited,  and  all  materials  then  being 
upon  or  about  the  site  of  the  sd  works  shall  remain  the  absolute  ppty  of  the 
employer ;  and  if  the  sd  balance  and  moys  so  forfeited  shall  be  insufficient  to 
pay  the  workmen,  materials,  and  expenses  for  completing  the  works  hrby  con- 
tracted for,  then  the  blder  shall  make  good  and  pay  such  deficiency  to  the 
cmploj'er  upon  demand.  The  employer  shall  have  a  lien  on  any  plant  or 
scaftolding,  and  the  blder  or  his  assnee  or  trustee  shall  not,  upon  such  event  or 

(.r)  .\s  to  sub-contractors  generally,  see  ante,  p.  39.  For  a  form  of  clause  by  which 
building  owners  may  be  made  liable  to  sub-contractors  direct,  see  p.  41,  ante. 

(y)  See  CI.  11,  F.  VII.,  p.  SSI,  for  provision  that  accidents  are  to  be  borne  by  employer, 

(:)  See  note  («)  uiitf,  p.  376. 

(rt)  See  F,  VIII,,  CI.  15,  p,  385;  XI.'B.,  CI.  4,  p.  393  ;  and  XIX.,  CI,  18,  p,  409,  as  to 
these  conditions.    Sec  also,  antr,  p.  170,  ct  saj. 


••1- 

nilil- 


8ECT.  1.)  UriLDISO   COXTUACTS,   KTC.  'Jl'.i 

default  O-t  «fwl.  I'O  no  llio  iirviiics  any  |ilaiil                       ■  •           VI. 

unleiw  aiiJ  until  tl.     .  : .  tliat  tla- Mmo  aro  not  fur:  I.  

an<l  tlut  tli(.To  ii  no  luuy  tJuu  l'r.>m  iho  bMcr  to  moko  good  tiucli  di.Uc.uncv  Building 

M  afaJ.  (i,  '  Contract. 

14.  (r)  UxTiL  tliin  cootract  slutll  U.>  coinpletod,  and  the  worku  liniided  over  to  Ilu>I<lrr  lUblo 

t|,0   1..i-..r    ;,,    ^,. .-..,, I  .,,....    ll.r,>!l,     ll...  t.M..r.J     J      ,,,    ..v. TV   r...,-..r    1...  r..., .,1.1..    f'T   !■.•.  <.r 

for, 

th. 

di:  !nen  ;  or  ■ 

Ul.  ,            -fur  all  a.  • 

occur  iluriiig  tiie  iimo  of  or  coiLscititnt  u[K)n  the  jicrlornmncu  of  any  work  under 

this   coiitmc?,  :>t:  1     '.ill   indvintnfy    tlio    eniploytT   a^nuit    the   game,   ond    llio 

cm;  ik  fit,  coinproinl.'ie  any  claim  wliicli  may  Iks  made  upon 

hiiii  1  may  be  l>rou^lit  n'.;ii!>t  liim  in  re.<|>oi't  (lirof,  ami  tlio 

bld< :  iv  »uch  anint,  or  tlio  same  may  bo  deducted  from  any 

m<i}  .  due  to  tlio  blder.  (</) 

16.  [Daii  work  to  U  netifitd  a/trr  ttrtifioate.    (See  CI.  13  of  F.  VII.,  p.  3«l.)] 

16.TiiEai  ly  of  the  plans.  ns,  and '""'to.ly  of 

■pecificoiui,  ai   .  .  Iiavo  been  p*-!:  ivcr  llic  I'l""- 

nme  to  the  eiuplu;  vt. 

17.  The  due  pcrformtnco  of  this  contract  diall  U-  Benircd  by  tliC  joint  ami  Security. 
Mrend  bund  of  tiio  bldcr,  kod  of,  etc.,  aa  securities  for  the  bldcr  in  tho  gum  of 

£  .  (r) 

[18.  Tiir  ilccision  of  tho  architect,  by  a  certificate  in  writini;,  upon  all  matters  Architwl'i 
relating  to  tbo  amnt,  state,  and  condon  of  tho  works  actually  cxccuU.-<l,  and  in  dn-ii>inii  to 
•ny  w»o  relatin"  to  nnythin;;  to  bo  done,  executed  or  performed  re»ply,  in       '""*  • 
accordance  wi'  ill  bo  final  and  bimlin;;  on  both  parties,  cxi-vpt  in 

•o  br  aa  a  sul  i:e  may  modify  or  alter  tho  certificate  prccedinj;.] 

As  wiTxeaa,  ltc. 


VII. 


vn. 


As  AoRr.r.MEvr  utvler  $tal btlwten  a  coi-jxjralinn,  {/)  or  other  puhUc  h>j<ly,  awl  Building 
a  builiUr  for  crtrtiiuj  a  building,  Payiiuiils  lij  inttaliucntt  of  fixed  iuiu.i  Contract 
accirdinij  lo  progrtu,  tinder  Seal 

with  Corpora* 

A.1  A<iMT  made  the  day  of  BcTWS  A.  B.  and  C.  I),  (hmar  call.  1  uon,  etc. 

Um  ooatncton),  of  the  one  part,  and  the  Corpon  (hmar  called  tho  Corpon),         


PartJM. 


(&)  Id  mom  eaac*  the  af^TMiaeot  only  irnrulrt  that  the  emplorrr  may  doJuct  ami  retain 
th«  coat*  aad  eapniiM  for  matrri*!*  tivt  wrkmrn  in  rain|ilctiDK  the  worka  out  of  iho 
OMoay  whkh  aball  b*  dM  to  the  I 

(e)  Thia  claaa*  will  maka  tha  I  for  interfcmirc  with  anrirnt  I'lchtu  minvr^ 

by  adjoining- cm  n<T".  If  wiih  ri.  .\  .  t.   .it,  i. -.t  h.lii..  §«?  fhap.  X-XIII., 

aiy]       '  •  ;i  m^ke  ihr  liudiler 

rc»['  :.tion  of   old  or  the 

•»•  •  ■',  |..  .i.'.. 

(  ■  for    "  cztfaordiiury  traffic    oo 

"The  '  1  indemnify  tlio  employer  .  '.  actions  or  procceditiRii 

whi<-)>  I'  .    ...;lit  or  taken  a^piinst  tlio  o»..  j^cct  of  damagca  cauaed 

to  .1  '  y  the  contractor  in  tho  perfonnance  of  this  contract." 

^  .  ...........  I . . . ..  a:  .     .  I. . .      V  »  1 1       w     -.     1 1     .  .        _    . . 

('  '■  ''  «V. 

(,'  '     .;  an  altmtinn 

in  ti  .^  iutiu,  and  avc  it.  XI.  U.,  pp.  393,  3P7, 
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FORMS  AND  PRECEDENTS. 


[SECT.  I. 


VII. 

Building 
Contract 
nnder  Seal 
with  Corpora- 
tion, etc. 

Contractors 

to  ])rovide  all 
materials, 
ecaffoUiin;^, 
and  to  fence 
round  works. 

Abatement  or 
extra  charge 
for  subsequent 
alterations. 


of  the  other  part.     Wherehy  the  contiMctors  jointly  anil  severally  covenant  with 
the  Corpon,  and  the  Corpou  covt  with  the  contractors  as  follows  : 

1.  l^Contractors  to  huild  to  satisfaction  of  architect  of  corporation  for  certain 
sum.     Insert  CI.  1  of  F.  VI.,  p.  375.] 


Bad  work  to 
be  pulled 
down. 
In  default 
architect 
may  remove 
materials,  etc. 


Contractors 
to  remove  all 
rubbish,  etc. 


Contractors 
not  to  make 
sub-contract. 

Payment  of 
liquidated 


2.  [Contractors  to  provide  all  materials,  scaffolding,  etc.     Insert  and  add  :] 
and  erect  and  keep  a  proper  bound  or  fence  round  tlie  same,  of  tlio  heiglit  of 

ft  or  more,  during  the  whole  progress  of  the  work,  and  until  ihe  sd 
hidings  and  works  shall  be  completed. 

3.  If  the  Corpon  shall  at  any  time  or  times  hrar  think  proper  to  direct  any 
alterons  or  devious  to  be  made  in  the  form,  or  quantities,  or  elevation,  or  plan  of 
the  sd  billing  or  other  the  work  hrnbfre  agrd  to  be  done,  before  the  same  shall 
be  performed,  the  Corpon  shall  give  written  instrons  under  seal  (y)  for  such 
alterons  or  devious,  and  the  same  shall  not  in  any  wise  make  void  or  prejudice 
these  presents.  But  in  every  such  case  the  contractors  shall  attend  to  and 
pursue  the  sd  directions  which  they  sliall  in  that  behalf  receive  from  the 
Corpon,  (h)  and  execute  and  perform  the  same  in  a  proper  and  workmanlike 
manner ;  and  in  every  such  case  it  shall  be  referred  to  the  architect  to  consider, 
and  by  writing  under  his  hand  to  determine,  how  far  such  alterons  or  devious 
will  on  the  whole  be  a  saving  or  additional  expense  to  the  contractors ;  and  if 
the  same  shall  appear  to  be  a  saving,  the  amount  throf  shall  be  abated  out  of  the 
last  instalmt  or  paymt  of  the  sd  sum  of  £  agrd  to  be  pd  for  the  sd  work  as 
hrn  provided ;  but  if  the  same  shall  occasion  an  additional  expense,  then  the 
amnt  throf  shall  be  ascertained  by  the  architect  and  be  pd  to  the  contractors 
by  the  Corpon  over  and  above  the  sd  sum,  in  the  same  manner  and  at  the  same 
time  as  hrnar  is  exprd  for  the  paymt  of  tlie  ultimate  balance  of  the  sd  sum  of 
£  ;  but  the  contractors  shall  not  be  considered  to  have  authority  for  any 
such  alteron  or  devion,  or  the  right  to  make  any  claim  for  the  value  or  otherwise 
in  respect  throf,  without  such  written  instrons  under  seal  as  afsd. 

4.  [Bad  materials  to  be  removed.     Insert  CI.  5  of  F.  VI.,  p.  376.] 

5.  If  the  contractors  do  not  within  48  hours  after  notice  in  writing  given  to 
them  or  their  foreman  requiring  the  removal  of  materials  or  the  demolition  of 
work  not  approved  of,  the  architect  may  cause  the  same  to  be  removed  away  to 
any  place  and  cause  proper  materials  to  be  substituted  therefor,  or  may  cause 
such  work  to  be  demolished  and  re-erected  by  such  workmen  as  he  shall  think 
fit,  and  in  either  case  the  cost  of  so  doing  shall  be  paid  by  the  contractors  and 
may  be  deducted  from  the  next  or  any  other  paymt  due  to  the  contractors. 

6.  The  contractors  shall  [during  the  progress  of  the  works  or],  upon  the  com- 
pletion of  the  sd  building,  remove  .all  the  scaffolding,  boards,  and  fencing,  and  all 
rubbish  and  materials  then  remaining  in  or  about  the  same  [as  maj'  be  from  time 
to  time  directed  by  the  architect]  not  required  to  be  retained  by  the  Corpou. 

7.  [Contractors  will  give  personal  attention,  and  will  not  make  suh-contract. 
Insert  CI.  9  of  F.  VI.,  p.  378.] 

8.  (i)  The  whole  of  the  sd  building  shall  be  completely  finished  and  fit  for  use 

(f/)  "Where  the  ori;^Inal  contract  is  under  seal  it  is  doubtful  whether  extras  need  be  ordered 
under  seal.  See  ll'iV/iamsv.  liunnouth  V.  D.  C,  77  L.  T.  383,  noted  ante,  pp.  45,  49. 
And  see  Keltett  v.  Mayor  uf  Stor.kpnrt ,  70  J.  P.  154. 

(h)  See  note  (r),  ante,  p.  .'!76.  For  a  form  of  contract  for  execution  of  works  by 
contractor  in  which  sureties  join,  see  Enci/dopwiJia  of  Forms,  Vol.  10,  p.  293. 

(i)  As  to  the  necessity  for  a  penalty  clause  in  a  contract  with  an  urban  authority,  see 
ante,  p.  49. 
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•od  ooenpon  on  or  Ixfore  tho  iky  of  ,  anJ  in  default  Uicrouf  tlio  ▼!! 

oontncton  alull  |>ay  untu  tlic  Cor]un  tho  sum  of  £  per  week  as  and  fur         ~ — 

Uqokktad  daougea,  and  not  by  way  of  i>enalty,  for  every  week  afler  tlio  iiaid  ■»1'*'»8 

(kr  of  until  the  same  shall  be  eo  fini.shcd  and  completol ;  whioli      ^^"aLl 

mna  ihall  r.r  m^v  t..  r... ,;.  ..  I    ...  I  Jeducte<l  out  of  so  much  of  the  «d  >um  of  ^{"coreora- 
X  1  remain  unjiaid,  or  1m>  recovered  and  recover-  jj,„  ete^ 

•bl«  froni  .  .._  ,  j.-pon  by  action  or  otherwise.  1 

(Uma^'n  if 
work  Dot 
finithol  in 
time. 

9.  [Inieii  hert  any  profi»ion$  at  to  eztension  of  lime  on  aecounl  of  inclement 
wialhtr  or  $trikr$.     (A".-/.  CU.  16,  27,  F.  XI.  K,  pp.  3y5,  39C.)] 

10.  The  Corpon  (hall  par  or  cause  to  be  pa'.d  to  ihc  contractors  the  sura  of  rayment  of 
£  in  instalmt*  a»  follows :  thnt  is  to  say,  the  first  insUlmt  when  tho  «ontr»ct  pric« 
brickwork  of  the  i«J  blJin>;  ulull  l-o  carrietl  up  level  with  tho  one  [lair  floor,  tlte  "Ty  '°T 
•eoood  iiuttalmt  when  [t(<if<;-:  '•],  tho  acconlinc  to 
inatalmt  when  tlie  roof  of   < !                                                                     red  in ;  and  progress, 
which  instalmtjt  shall  re!i|!.  ' '              .                                           irtiij  p.irts  of  tho 

value  of  the  works  whii  !i   .•  •:  :.  t\ut\\  li:ivc  l>cen 

performed,  as  ■ — •■•'    i  ■■  ,  ,,i  ;,...  .,,-  •■.  ,.    t.  and  the 

or  laitt  instalui'  I'  £             ),  and  also  hucIi  further 

or  '.'l-  r  .iin>  .  ,  .  anv  Btich  alteroiis  or  devious  Irom 

th<'  .  witiiin  [three]  calr  montlu)  next  after 

tin-  ;    1!  1  iK.rfcfli-1.     No  p.iynits  iiliall  bo 

ma'  ^te  m  writing  of  the  urcliilcct  tbAt 

the:  _          _         .   it  the  !i<l  re.-poo  ive  [leriods.  (A) 

11.  li  iy  storm,  tcmpwt,  accidenlal  fire,  (0  or   other  inevitable  Aocideots,  etc. 
»CC!  ■  !i  to  tho  buildini;,  which  it  shall  not  bo  in  the  power  of  tlie  con- 
tra' '.                          .  the  same  shall  t>c  made  goo<l  and  repaired  at  Ihc  cx|H.'nso  of 

tb«  (Jorpoo,  but  if  such  dam.ijco  shall  h.ive  h.ii'[>onctl  or  \>n  occasioned  by  or 
throoch  any  neglect  or  default  of  the  coutnrlors  in  any  wi».>,  then  the  i>amo 
■ha]t  DC  immedly  rcpurcd  and  made  good  at  their  own  cost  and  cxiicn^o.  (m) 

IS.  TlIB  contrar'   -     '    "  '•.demnify  the  Corporation  from  nr  '  -  ■  '     •    ''  -  ly-  Workmen's 
nents  by  way  of  i  n  or  otherwise  which  the  com  I  cr<ni|Knsation, 

tipr^r-  • I  ■    --   ■  •  '•■'■■■•  'I ■■  •  ■  r  the  WorlvM..  o  ^  t  ..,,.,■■  u-j-  «•»«• 

tior  ■«  thereof  in  respect  of  any 

•cc...' ... ■■  iirsc  of  )n^  in.i.  ..vtncnt  by 

the  contractors  in  t :  this  contr  ru  and 

•11  actioDs,  ver  in  re?-;  f  or  in 

;  of  any  los»,  injury,  or  daroa;;cs  wlialsocver  to  any  third  f>en«5ii  arisiuf; 
oat  of  or  occasioned  by  the  nef;lij;ent,  imperfect,  or  improper  |>erfonnancc  of  this 
cootract  by  the  contractors,  their  workmen,  servants,  or  agents. 

19-  N'  :'  any  certificalc  may  have  l>ecn  given  by  tlic  architect.  Bad  work  dl>- 

if  any  I  .  :  (n)  shall  Iv  discovered  within  aft^r  the  com-  covrrrd  »ft<-r 

pletion  <  i  tl.  no   further  {>aymt  (if  any  due)  ohall  l-c   made  to  tho  complrtitm 

contractors,  a-  r.ictorB  shall  make  good  all  such  defective  or  bad  work  Jjlij  ^J,' 

wilhftaarliiig 
oertiAcatcs* 
(I>  !w.l..,ri.  d,  F.  VI.,  p.377.  «r™u—. 

(  rmDcnt  is  inserted  for  insanoce  sgaiiut  Bra  by  cootxaciots.    Sec  CI.  2, 

F.  X 

(a;    111.*  K  >ii  anosoal  cUnse ;  iMit  see  an.''      '         V"  ''     ucideots  not 

tacvsinK  boildrr.     As  to  workmen's  compen*  -H7. 

(■)  »»«  llomjr.  foln*iaS  OvrfrKMf si  l]'A>:  ;*),  Rrp.  US, 

Botodaaw,  pp.  3S,  110. 
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[SECT.  I. 


VII. 

Building 
Contract 
under  Seal 
with  Corpora- 
tion, etc. 


in  accordance  with  tlie  stipulons  lierein  contd,  within  daj's  after  notice  in 

writing  from  the  Corpon,  or  in  default  the  Corpon  may  do  so,  and  the  costs  and 
expenses  incurred  in  either  case  sliall  be  paid  and  be  recoverable  from  the 
contractors. 

14.  [Ittsert  conditions  as  to  foreman  heinq  Jcept  on  the  premises,  and  power  to 
discharge  workmen.  See  CI.  10,  F.  VI.  (p.  378) ;  Cls.  8  and  9,  F.  VJII.  (p.  384) ; 
CI.  12,  F.  Xr.  B.  (p.  395).] 

15.  [Insert  provisions  as  to  materials  becoming  the  immediate  property  of  the 
Corporation.    CI.  11,  P.  VI.  (p.  384);  CI.  4,  F.  XI.  B  (p.  393).] 

16.  [Insert  power  to  take  possession  of  ivorhs  on  failure  of  contractors  to  carry 
out  contract.  See  Ch  13,  F.  VI.  (p.  380) ;  CI.  26,  F.  VIII.  (p.  388);  Ci.  19, 
F.  XIX.  (p.  410).] 

Interpretation        17.  E.xcEPT  where  the   context  maj'  require  a   different   construction,   the 
of  "  Cor-  expression  "  Corpon"  brnbfre  used  shall  be  deemed  to  include  the  succors  of 

IjoratioD,"         the  sd  Corpon,  and  the  expression  "  contractors  "  shall  be  deemed  to  include  the 
and  "  Con-        g^o,,g  ^^^^  admors  of  the  said  A.  B.  and  C.  D. 
tr.ictor3.  [Arlitration  clause,  F.  XII.,  p.  398.] 

In  witness,  etc. 


VIII. 

Building 
Contract 
sanctioned 
by  the  Eoyal 
Institute. 


VIII. 

Form  of  Agreement  and    Schedule    of    Conditions  for   Building    Contracts 
sanctioned  by  the  Boyal  Institute  of  British  Architects,  (p) 

Akticles  OF  Agreement  made  the  day  of  190        Between 

of  in  the  County  of  (hereinafter  called  "  the  employer  ")  of  the  one 

part  and  of  and  of  in  the  county  of  builder  {q) 

(hereinafter  called  "  the  contractor  ")  of  the  other  part.  Whereas  the  em- 
ployer is  desirous  of  {r)  at  and  has  caused  drawings  and  a  specifica- 
tion describing  the  work  to  be  done  to  bo  prepared  by  of  ,  his 
architect :  And  Whereas  the  said  drawings  numbered  1  to  inclusive  and 
the  specification  and  the  bills  of  quantities  have  been  signed  by  or  on  behalf  of 
the  parties  hereto  :  And  Whereas  the  contractor  has  agi'eed  to  execute  upon 
and  subject  to  the  conditions  set  forth  in  the  schedule  hereto  (hereinafter 
referred  to  as  "  the  said  conditions")  the  works  shown  upon  the  said  drawings 
and  described  in  the  said  specification  and  included  in  the  said  bills  of  quantities 
for  the  sum  of 

Now  IT  IS  hereby  agreed  as  follows  : — 

1.  In  consideration  of  the  sum  of  to  be  paid  at  the  times  and  in  the 
manner  set  forth  in  the  said  conditions,  the  contractor  will  upon  and  subject  to 
the  said  conditions  execute  and  complete  the  works  shown  upon  the  said  draw- 
ings and  described  in  the  said  specification  and  bills  of  quantities. 

2.  The  employer  will  pay  the  contractor  the  said  sum  of  £  or  such 
other  sum  as  shall  become  payable  hereunder  at  the  times  and  in  the  manner 
specified  in  the  said  conditions. 

(p)  This  form  is  published  in  this  worlc  by  the  kind  consent  of  the  Royal  Institute. 
Although  its  usefulness  has  been  seriouslv  impaired  by  the  decision  of  the  Court  of  Appeal 
in  Robins  v.  GoJJarJ  (1905),  1  K.  B.  294  (see  p.  98,  ante),  the  editors  have  thought  it  wise 
to  insert  it  with  notes  explanatorj'  of  the  various  clauses. 

((/)  Insert  "  s  and  co-partners  "  if  such  is  the  fact. 

())  State  nature  of  intended  works. 


SECT.  I.) 


BUILDING   CONTRACTS,   jrTC. 
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[SECT.  I. 


VIII. 

Building 
Contract 
sanctioned 
by  the  Eoyal 

Institate. 

Contractor  to 
provide  every- 
thing neces- 
sary. 

Local  and 
other 

authorities  ; 
notices,  etc. 


Setting  out  of 
work. 


Materials,  etc., 
to  conform  to 
specification. 

ForcDiau. 


Dismissal  of 
workmen  by 
architect. 


Access  for 
architect  to 
Avorks. 


Clerk  of  works, 


Variations 
and  extras. 


4.  TiiK  contractor  shall  |)rovifle  everything  necessary  for  the  proper  execution 
of  the  works,  according  to  the  true  intent  and  meaning  of  the  drawings  and 
specification  taken  together,  whether  the  same  may  or  may  not  bo  particularly 
shown  on  the  drawings  or  described  in  the  specification,  provided  that  the 
same  is  reasonably  to  be  inferred  therefrom;  and  if  the  contractor  find  any 
discrepancy  in  the  drawings,  or  between  tlio  drawings  and  specification,  he 
shall  immediately  refer  the  same  to  the  architect,  who  shall  decide  which  shall 
bo  followed.     Figured  dimensions  a»e  to  be  followed  in  preference  to  the  scale. 


Errors  in  Ijills 
of  quantities. 


5.  The  contractor  shall  conform  to  the  provisions  of  any  Acts  of  Parliament 
relating  to  the  works,  and  to  the  regulations  and  by-laws  of  any  local  authoritj'', 
and  of  any  water  and  lighting  companies  with  whose  systems  the  structure  is 
))roposed  to  be  connected,  and  shall,  before  making  any  variation  from  the 
drawings  or  specification  that  may  be  necessitated  by  so  conforming,  give  to 
the  architect  written  notice,  specifying  the  variation  proposed  to  be  made,  ami 
the  reason  for  making  it,  and  apply  for  instructions  thereon.-  In  case  the  con- 
tractor shall  not  in  due  course  receive  such  instructions  he  shall  proceed  with  the 
work,  conforming  to  the  provision,  regidation,  or  by-law  in  question,  and  any 
variation  so  necessitated  shall  be  dealt  with  under  Clause  13. 

6.  Till",  contractor  shall  set  out  the  works,  and  during  the  progress  of  the 
building  shall  amend  at  his  own  cost  any  errors  arising  from  inaccurate  setting 
out,  unless  the  architect  shall  decide  to  the  contrary. 

7.  All  materials  and  workmanship  shall  be  of  the  respective  kinds  described 
in  the  specification,  and  the  contractor  shall  upon  the  request  of  the  architect 
furnish  him  with  vouchers  to  prove  that  the  materials  are  such  as  are  specified,  (x) 

8.  The  contractor  shall  keep  constantly  on  the  works  a  competent  general 
foreman,  and  any  directions  or  explanations  given  by  the  architect  to  such 
foreman  shall  be  held  to  have  been  given  to  the  contractor. 

9.  The  contractor  shall,  on  the  request  of  the  architect,  immediately  dismiss 
from  tlie  works  any  person  employed  thereon  by  him  who  may,  in  the  opinion  of 
the  architect,  be  incompetent  or  misconduct  himself,  and  such  person  shall  not 
be  again  employed  on  the  works  without  the  permission  of  the  architect. 

10.  The  architect  and  any  person  authorized  by  him  shall  at  all  reasonable 
times  have  access  to  the  works,  and  the  architect  and  his  representatives  shall 
at  like  times  have  access  to  the  workshops  of  the  contractor  or  other  places 
where  work  is  being  prepared  for  the  building. 

11.  The  clerk  of  works  shall  be  considered  to  act  solely  as  inspector  and 
nnder  the  architect,  and  the  contractor  shall  afford  him  every  facility  for 
examining  the  works  and  materials.  (»/) 

12.  The  contractor  shall,  when  authorized  by  the  architect,  or  as  provided 
by  Clause  5,  vary  by  way  of  extra  or  omission  from  the  drawings  or  specification  ; 
such  authorization  is  to  be  sufficiently  proved  by  any  writing  or  drawing  signed 
by  the  architect  or  by  any  subsequent  written  approval  by  him,  but  the  con- 
tractor shall  make  no  variation  without  such  authorization  (see  p.  188).  No 
claim  for  an  extra  shall  be  allowed  mdess  it  shall  have  been  executed  under  the 
jirovisions  of  Clause  5,  or  by  the  authority  of  the  architect  as  herein  mentioned. 
Any  such  extra  is  hereinafter  referred  to  as  an  authorized  extra. 

12a.  Should  any  error  appear  in  the  bills  of  quantities  other  than  in  the 
contractor's  prices  and  calculations,  it  shall  be  rectified,  and  such  rectification 


(.r)  As  to  defective  materials,  see  p.  36,  atiie. 

(v)  See  Graham  v.  Commhsiot^ers  of  Works,  Appendi.x,  p.  C70,  noted  ante,  p. 
architect's  power  to  delegate  to  clerk  of  works. 


as  to 
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[SECT.  I. 


VIII. 

BQllding 
Contract 
sanctioned  by 
the  Royal 
Institute) 

Defects  after 
completion. 


17.  Aky  defecls,  (d)  shrinkage,  or  other  faults  which  may  appear  within 
months  from  the  completion  of  the  works,  arising  in  the  opinion  of  the  architect 
from  materials  or  workmanship  not  in  accordance  with  the  drawings  and 
specification  or  the  instructions  of  the  architect,  or  any  damage  to  pointing  by 
fi'ost  appearing  within  the  like  period,  shall  upon  tlie  directions  in  writing  of  the 
architect,  and  within  such  reasonable  time  as  shall  be  specified  therein,  bo 
amended  and  made  good  by  the  contractor  at  his  own  cost,  unless  the  architect 
shall  decide  that  he  ought  to  be  paid  for  the  same ;  and  in  case  of  default  the 
employer  may  employ  and  pay  other  persons  to  amend  and  make  good  such 
defects,  shrinkage,  or  other  faults  or  damage,  and  all  expenses  consequent 
thereon  or  incidental  thereto  shall  be  borne  by  the  contractor  and  shall  be 
recoverable  from  him  by  the  employer,  or  may  be  deducted  by  the  employer 
from  any  moneys  due  or  that  may  become  due  to  the  contractor.  Should  any 
defective  work  have  been  done  or  material  supplied  by  any  sub-contractor 
employed  on  the  works  "who  has  been  nominated  or  approved  by  the  architect, 
as  provided  in  Clause  20,  the  contractor  shall  be  liable  to  make  good  in  the 
same  manner  as  if  such  work  or  material  had  been  done  or  supplied  by  the 
contractor,  and  been  subject  to  the  provisions  of  this  and  the  preceding 
clause,  (e) 

18.  The  contractor  shall,  at  the  request  of  the  architect,  within  such  time  as 
the  architect  shall  name,  open  for  inspection  any  work  covered  up  ;  and  should 
the  contractor  refuse  or  neglect  to  comply  with  such  request,  the  architect  may 
employ  other  woi'kmen  to  open  up  the  same.  If  the  said  work  has  been  covered 
up  in  contravention  of  the  architect's  instructions,  or  if  on  being  opened  up  it  be 
found  not  in  accordance  with  the  drav/ings  and  specification  or  the  instructions 
of  the  architect,  the  expenses  of  opening  and  covering  it  up  again,  whether  done 
by  the  contractor  or  such  other  workmen,  shall  be  borne  b}',  and  recoverable 
from,  the  contractor,  or  may  be  deducted  as  aforesaid.  It  the  work  has  not 
been  covered  up  in  contravention  of  such  instructions,  and  be  found  in  accordance 
with  the  said  drawings  and  specification  or  instructions,  then  the  expenses  afore- 
said shall  be  borne  by  the  employer  and  be  added  to  the  contract  sum  :  i)rovided 
always  that  in  the  case  of  foundations,  or  of  any  other  urgent  work  so  opened  up 
and  requiring  immediate  attention,  the  architect  shall,  within  a  reasonable  time 
after  receipt  of  notice  from  the  contractor  that  the  work  has  been  so  opened, 
make  or  cause  the  inspection  thereof  to  be  made,  and  at  the  expiration  of  such 
time,  if  such  inspection  shall  not  have  been  made,  the  contractor  may  coior  up 
the  same,  and  shall  not  be  required  to  open  it  up  again  for  inspection  except  at 
the  expense  of  the  employer. 

Assignment  or       19.  The  contractor  shall  not,  without  the  written  consent  of  the  architect, 
Bub-Ietting.       assign  this  agreement  or  sub-let  any  portion  of  the  works. 


Work  to  he 
opened  up  nt 
request  of 
nrcliilcct. 


Sub-con- 
tractors, 


20.  All  specialists,  merchants,  tradesmen,  or  others  executing  any  work,  or 
supplying  anj'  goods  for  which  prime  cost  prices  or  provisional  sums  are  included 
in  the  specification,  who  may  at  any  time  he  nominated,  selected,  or  approved 
by  the  architect,  are  hereby  declared  to  be  sub-contractors  employed  by  tlie 
contractor;  but  no  such  sub-contractor  shall  be  employed  upon  the  works 
against  whom  tlie  contractor  shall  make  what  the  architect  considers  reasonable 
objection,  or  who  will  not  enter  into  a  contract  with  the  contractor  upon  terms 
and  conditions  consistent  with  those  in  this  contract,  (/)  and  securing  the  due 
performance  and  maintenance  of  the  work  supplied  or  executed  by  such  sub- 
contractor, and  indemnifying  the  contractor  against  any  claims  arising  out  of 
the  misuse  by  the  sub-contractor  or  bis  workmen  of  any  scaffold  erected  or 
plant  employed  by  the  contractor,  or  that  may  be  made  against  the  contractor 

(J)  As  to  defects,  see  p.  110,  ante, 

(e)  As  to  default  or  delay  of  sub-contractor,  see  p.  i),  nnte, 

(/)  Sec  p.  42,  ante. 


•' I  ..  ..r  ,  n„j  lUvliict  tlif  |>rciii!uin  paiii   from   an 
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in  ColuMXiuoiicc  of  Any  act,  o'lii.'oiiiii,  or  ilt'ruult  of  iIk'  miKruiitrJCliir,  liiii  itcrvaiils  VIIL 

or  acenU,  and  ajpiiiwt  any  lial>ility  iimlcr  llic  Workinfu'a  l'uni|H.-nHalio:i  An.  

189^  or  any  anicndiucnt  Uiorcof.  (i/)  Building 

Cjntrict 

21.  TiiK  .onlr.ji-tor  »lmll   l>o   rcsiwMsil.lu  for  nil   Hiructural   nml   .leionnw  ""^'"'"^ '•' 
iLtmaf;c  Id  pr  i  •  rf  v,  ninl  for  injury  citn^iJ  l>y  the  works  or  workmen  to  [xtmiii-,  J     Hini* 
animate  <  11  li«Ul  tho  cniploycr  linrmic""*  in  n-^pivt  tlieroof,  and 

alio  in  n-.-j  i  mado  iindor  the  Wcirkmi'n's  Coni|Kii-.j>ti(>n  Act,  1S'J7, 

or  any  amviidii.  l,  l>y  nnv  jkthoii  in  the  employ  of  tlio  contmclor.     •!<-' j,     ,  r..  lo 

(hall  alao  Ixj  r  lor  ull   MiinriiM  mn-u'd  In  tho  liuildin;^,  the  subject  of  |^p,on''aiiil 

Ibis  contract,  by  trus:  ur  other  '    r,  (/<)  and  simll  n.'iiislato  all  pni|icriy. 

damage  caoaaxl  by  tho  same,  nv  '    the  whole  of  tlic  works. 

SLfil  fa)  TllR   contmctor  iliall   insuro  tho  workn,  anci  keep  them  in.surc*l  ln«iinim'F. 

'  ••  by  fire,  in  nn  oflico  to  bo 

■  ••niplover  nml  controctor, 

i'l  in-  in..  ■■  1  ■■.I.  .i.,i  -.1.1  .iipoyit  with  the  nrchiti'ct  the 

joliciei  »nd  t  ims  (aid  fur  such  iMsumnce ;  and  in  default 

liie.     All  moneys  rcceivid  under  oiiy  sueli 

..:.     -..r  I.v  ;■ -I  iltii,  i.ij  .,i,  the  cerlitieates  of  the 

!ie<l  in  or  '  ,'  or  rc|ianition  of  tho 

•  1.     Tho  1  'ii  a<  the  elnini  imder 

t!io  policy  i»  wttled,   prooeecl   with   ail    due  dili;;enco   with   the    rebuilding   or 

reparation,  and  olull  n>>l  bo  entitled  to  any  |>.iyment  in  respect  thereof  other 

than   tho   uid    moneys   received,   but  such  extension  of  tho   time   hereinafter 

mcntionol  for  completion  vhn!!  Iw  made  ns  shall  l>e  just  ond  rensonnble.     (1>)  The 

whole  bnildini;  and  tin'  »  '<<!  umler  this  rontrnrt  shnll  lio  at  the  solo 

risk  "■(  Ihn  employer  r\'<  i  li«s  i>r  dnniiee  by  lire,  nnd  in  tho  event  of 

any  ■  >  ii:.;  ,-<j  .iccasiiined  which  niTect.i  the  ori^oiinl  building 

or  -  t.i  the  new  work,  the  conlrnclor  shnll   be  entitled   to 

11     II I  n  ;  .yer   the    full    rnlno   of    nil    woik    then   executed   and 

then  delivered,  c.ilciilfttcd  in  tho  mnnncr  provided  for  by  tnauso  13 
II' re  t.  .Till  lb'  ''it  rclntos  to  any  »ul>so<]uent  work,  may  at 

the  option  of  <  :ne<l  if  in  the  opinion  of  the  nrbitrator  such 

determination  .'•li.i.i  i"  j.>^i  .mo  <  inuble. 

S3.  Posst>.sios  of  the  site  (or  prcmis<^)  shall  bo  pivcn  to  the  contractor  on  or  Pate  nf 
Iwfore  tJio  day  of  .     He  i-hnll  bi-,;iii  tho  works  immediately  after  complnimi. 

Mjch  i.).«(.-s'  ■!.  sin,!  f  .:ii!.irly  procecil  with  them,  and  shall  complete  the  same 
{ex  or  other  docorativo  work  which  in  tho  opinion  of 

the  .  I'le  to  delay)  by  tlio  day  of  .subject 

neTcrtiiele»  to  tho  prorisionB  fur  extension  of  timo  licrcinafter  coiitiunc<l.  (A) 

84.  Ii  '  the  works  by  the  dato  named  in  Clause  Damairoi  for 

23,  or  »:  1  by  tho  architect  under  theso  present*,  non-<i>ni- 

and  tho  ri  wnUii,;  that  tlio  works  could  rca<ionably  liavc  p'rtinn. 

been  coi  .ito,  or  witliin  tho  said  exicuded  timo,  tho  con- 

tractor slmii    piy  .  r  ,i.  •  \v  i..   the  cnipli^yer  the  hum   of  sterliiiij   per(0 

as  liquidated  nnd  asc<'rtnined  ilaiuagii  fcpr  every  (I)  bevond   tho 

•a!-!'-       -  '    '• •' '       ' ■■■'    -h  tho  works  shall 

rer  ilamages  may  Ijo 

dcvl..w.  .  . ..  ;..,.t,..,. J  .  .  .. .    .-,  , lor. 

( y)  As  to  risht*  nf  •al>-«ODlcactors  on  boiMer'i  lianknipto-,  i«c  p.  IC8,  anl€. 

(■)  Aiv  >Dtr  diviiion  (a)  applies  U>  a  now  liaililmi;  an<l  •liviiion,  (l>)  to  so 

exi*to^  '  '  ftit.-rr.)      'II '.r /Ii)  shoaM  Ik  stnick  out  to  soit  ctmimftin««a. 

('  |ia*M'MinD  of  the  litf,  Mc  pp.  87,  Ii'*,  amif. 

(  I*  fi;TC«d. 

2c2 
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25.  (in)  If  ill  the  opiiiiou  of  the  architcet  the  works  be  delayed  force  majeure 
or  bj'  reason  of  any  exceptionally  inclement  weather,  or  by  reason  of  instructions 
from  the  architect  in  consequence  of  proceedings  taken  or  threatened  by  or 
disputes  with  adjoining  or  neiglibouring  owners,  or  by  the  works  or  delay  of 
other  contractors  or  tradesmen  engaged  or  nominated  by  the  employer  or  the 
arcliitect,  and  not  referred  to  in  the  specification,  or  by  reason  of  authorised 
extras  or  additions,  or  in  consequence  of  any  notice  reasonably  given  by  the  con- 
tractor in  pursuance  of  Clause  1,  or  b)  reason  of  any  local  combination  of  work- 
men or  strike  or  lock-out  affecting  any  of  the  building  trades,  or  in  consequence 
of  the  contractor  not  having  received  in  due  time  necessary  instructions  from  the 
architect  for  which  he  shall  have  specitically  applied  in  writing,  the  architect  shall 
make  a  fair  and  reasonable  extension  of  time  for  completion  in  respect  thereof. 
In  case  of  such  strike  or  lock-out  the  contractor  shall,  as  soon  as  may  be,  give 
to  the  architect  written  notice  thereof.  But  the  contractor  shall  nevertheless 
use  his  best  endeavours  to  prevent  delay,  and  shall  do  all  that  may  reasonably 
be  required  to  the  satisfaction  of  the  architect  to  proceed  with  the  works. 

26.  If  the  contractor,  except  on  account  of  any  legal  restraint  upon  the 
emploj'er  jireventing  the  continuance  of  the  works,  or  on  account  of  any  of  the 
causes  mentioned  in  Clause  25,  or  in  case  of  a  certificate  being  withheld  or  not 
paid  when  due,  shall  suspend  the  works,  or  in  the  opinion  of  the  architect  shall 
neglect  or  {a\\  to  proceed  with  due  diligence  in  the  performance  of  his  part  of  the 
contract,  or  if  he  shall  more  than  once  make  def;"iult  in  the  respects  mentioned 
in  Clause  IG,  the  employer  by  the  architect  shall  have  power  to  give  notice 
in  writing  to  the  contractor  requiring  that  the  works  be  proceeded  with  in  a 
reasonable  manner  and  with  reasonable  dispatch.  Such  notice  shall  not  be 
unreasonably  or  vexatiously  given,  and  must  signify  that  it  purports  to  be  a 
notice  under  the  provisions  of  this  clause,  and  must  specify  tiie  act  or  default  on 
the  part  of  the  contractor  upon  which  it  is  based.  After  such  notice  shall  have 
been  given,  the  contractor  shall  not  be  at  liberty  to  remove  from  the  site  or 
works,  or  from  any  ground  contiguous  thereto,  any  plant  or  materials  belonging 
to  him  which  shall  have  been  placed  thereon  for  the  p\irposes  of  the  works ;  and 
the  employer  shall  have  a  lien  upon  all  such  plant  and  materials,  to  subsist  from 
the  date  of  such  notice  being  given  until  the  notice  shall  have  been  complied 
with.  Provided  always  that  such  lien  shall  not  under  any  circumstances  subsist 
after  the  expiration  of  thirty-one  days  from  the  date  of  such  notice  being  given 
unless  the  employer  shall  have  entered  upon  and  taken  possession  of  the  works 
and  site  as  hereinafter  provided.  If  the  contractor  shall  fail  for  days 
after  such  notice  has  been  given  to  proceed  with  the  works  as  therein  prescribed, 
the  employer  may  enter  upon  and  take  possession  of  the  works  and  site,  and  of 
all  such  plant  and  materials  thereon  (or  on  any  ground  contiguous  thereto) 
intended  to  be  used  for  the  works,  and  all  such  materials  as  above  mentioned 
shall  thereupon  become  the  property  of  the  employer  absolutely,  and  the 
employer  shall  retain  and  hold  a  lien  upon  all  such  plant  until  the  works  shall 
have  been  completed  under  the  powers  hereinafter  conferred  upon  him.  If  the 
employer  shall  exercise  the  above  power  he  may  engage  any  other  person  to 
complete  tlie  works,  and  exclude  the  contractor,  his  agents  and  servants,  from 
entry  upon  or  access  to  the  same,  except  that  the  contractor  or  any  one  person 
nominated  by  him  may  have  access  at  all  reasonable  times  to  inspect,  survey, 
and  measure  the  works.  And  the  employer  shall  take  such-  steps  as  in  the 
opinion  of  the  architect  may  be  reasonabl}'  necessaiy  for  completing  the  works 
without  undue  delay  or  expense,  using  for  that  purpose  the  plant  and  materials 
above  mentioned  in  so  far  as  they  are  suitable  and  adapted  to  such  use.  Upon 
the  completion  of  the  works  the  architect  shall  certify  the  amount  of  the 
exiienses  properly  incurred  consequent  on  and  incidental  to  the  default  of  the 
contractor  as  aforesaid,  and  in  completing  the  works  by  other  persons.  Should 
the  amount  so  certified  as  the  expenses  properly  incurred  be  loss  than  the  amount 

(m)  See  generally,  p.  142,  axle. 
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which  w.iul  1  !  liic  to  the  contrnolor  upon  the  conii>K'tioii  nf  the  works  VIII. 

by  him,  the  ■•  hiill  ho  iiaiJ  to  tho  rontriftor  hy  tho  ein|i|oyfr ;  nIiouM  ~ 

the  amuuiit  of  liie  Innucr  uxcwd  tlio  hittor,  tho  ililVerpiico  Hhnll  Ihj  |miil  liy  tho  i;aj,ir.et 
conlr«rt4>r   to  tho  omployor.      Tho   employer  nhall  not  bo  liuhlo  to  make  any  g^aclioned  by 
fur'  "lit  or  coniticiiiuttiun  to  tho  contnictor  fur  or  on  in'coiint  of  th"  {jj,  sortl 

pr   .  tho  pUiit  fur  tlio  complctiou  of  tho  works  under  iho  provi'dunK  Inttital*. 

Dcri'iiiN  ihrr  than  !>uch  payment  as  in  inclii(lc<l  in  the  contract 

price.  -hall  have  been  so  completed  hy  |>erson»  other  than  tlio 

conlmcl'r  11  '        ■   'fore  Contained,  the  employer  slull  (jivo 

tiotioo  to  the  ion  niid  may  riipiirc  him  from  lime  to 

tin!''       -  I  ~ii.  11 .  remove  his  plant  and  all  such  materiaU 

an  not  have  :i  the  completion  of  the  works  from  tho 

•it'  .  ■•  !  ■  :   ,,.  .,,.   .,..;  rcmoveil  within  a  reasonaMo  time  after 

no'  ,  tho  employer   may  remove  ond  nil   tho  same, 

hoi ;    „  :       , cost  of  the  removal  and  sale,  to  tho   r  edit  of  tho 

contractor.  Any  notice  to  ho  ^'iven  to  the  contractor  under  this  clause  shall  bo 
giren  \>y  leaving  tho  same  at  the  place  of  business  of  tho  contractor,  or  by 
regiatcrcd  letter  lent  to  him  at  that  adda-Kn. 

97.  TlIK  words  "  prime  cost"  or  the  iiiitiils  I'.f.  applied  in  (he  specilicalioii  "  rriiiic  coni,' 
to  gDO<b  to  Ik>  iilitrtiiio.1  and  lixed  by  tho  contractor,  shall  moan,  unless  olhenviso  "«■"«'(;  of. 
■tatol  in  the  -  'i,  the  sum  i>aiil  to  the  menliant  oHer  dediicting  all  tndo 

diiicoiint  for  s  n  the  ordinary  course  of  delivery,  but  not  de'liictin);  di<- 

count  for  cojih,  ani  Micti  sum  sholl  bo  exclusive  of  special  carriage,  tho  cost  tf 
fixing,  and  contractor's  profit. 

S8.  Tiir.  provisional  sums  mentioned  in  tho  sjiccilication  for  materials  to  be  rrnvifioiml 
BUppli'- 1 'T  r.r  «..rk  to  be  iierformed  l>y  special  artists  or  tradesmen,  or  for  other  «uiin. 
W":  ;ho  building;,  shall  bo  |>aid  and  exp<-ndcd  ot  such  times  and 
in  ^  .  ts  ainl  to  and  in  favour  of  such  persons  ns  the  architect  shall 
direct,  and  sums  ^o  e.x|K'iHl>'d  shall  1h>  |nyablc  by  tho  contractor  without  dis- 
count  or  deduction,  cr  (without  prejudice  to  any  rights  of  tho  contractor  exist- 
ing under  the  CMiitnut  r.fiTTed  to  in  (,"laii»o  No.  20)  by  the  employer  to  the  said 
artists  or  tmd—iTKn.  The  value  of  works  which  are  executed  by  the  contractor 
in  ro'jH-'  ■  inol  sums,  or  in  additional  works,  shall  be  ascertained  as  pro- 
Ti'ded  Ic  As  the  settlement  of  tho  accounts  the  amount  |>aid  by  tho 
contractor  lu  ■                    lists  or  tr  i  '  iiid  tho  said  value  of  such  workn 

executed  by  i                   '^r,  shall  I  t  all  such  |  rovisional  sums  or  any 

■uii              '    '                         '         '  .  after  allowing  iiro  rain  for 

th<'  'ontractor's  original  estimate, 

shii  lir.iiM  ^uni,  provided  that  in  estimating 

th<  no  deductions  shall  l>e  made  l>y  or  on 

Kl  .u.   damages  |Miid  by  tlic  sub-contractor  to 

thf  •  that  tho  contractor  and  not  tho  employer 

sha ;    ,  .....  Jamoges.  (n) 

89.  Tiir.  contractor  shall  permit  tho  execution  of  work  by  any  otfaor  artists  or  Artittji,  ri<-., 
tmdeamen  who  may  b«  engaged  by  tho  employer.  eni;affnl  liy 

cai|iloycr. 

80.  TiiK  contra'  •  entitled  under  tho  certificates  (o)  to  l»o  issued  by  Psymrnt  aiul 

the   »r<-hi(<>ot   to  ll.  ■  T.  and   within  days  of  tho  date  of  each  «rtiflc«t«. 

cer'  |.aynie!.t  1  y  tiio  emplovcr  from  time  to  lime  by  iiislalm<  nts,  when 

in  1  of   the  architect  wurfc  to  the  value  of  £  (or  less  at  tho 

reasoiiJiL'.c  discretion  of  the  architect)  has  been  executed  io  acconlanco  with  tho 

<»)  For  \  '  •  '  '  -^iviofc  th*  architret  nowrr  to  order  pajrincnt  to  •al>-«'>ntnirt<>ra 
dirrct  on  f ,  'ractor,  •»«  /■  rt  H  Jttmtom,  Ax  fanr  /uir/»r  (I90i),  2  K.  II. 

713,  at  p.  ,      ,  .     I<W. 

(ft)  A*  to  tb«  •*ff«^t  ot  C"n.litinn«  rr-iuiriiv  <*rrtiflcat»*«,  mh»  p.  101,  amtr.  As  i>  the 
ftniraliility  of  cxjirroly  rr^juinni;  frt'lic«ir»  to  lit  in  untiiii;,  •««  p.  Ion,  am(e. 
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contract,  at  the  rate  of  £  per  cent,  of  the  value  of  work  so  executed  iu 

tlie  building,  until  the  balance  retained  in  hand  amounts  to  the  sum  of  £ 
after  which  time  the  instalments  shall  be  up  to  the  full  value  of  the  work  sub- 
sequently executed.     The  contractor  shaU  be  entitled,  under  the  certificate  to 
be  issued  by  the  architect,  to  receive  payment  of  £  being  a  part  of  the 

said  sum  of  £  when  the  works  are  practically  completed,  and  in  like 

manner  to  payment  of  the  balance  within  a  further  period  of  raonths,  or  as 

soon  after  the  expiration  of  such  period  of  months  as  the  works  shall  have 

been  finally  completed,  and  all  defects  made  good  according  to  the  true  intent 
and  meaning  hereof,  wdiiclievcr  shall  last  happen.  The  architect  shall  issue  his 
certificates  in  accordance  with  this  clause,  iso  certificate  of  the  architect  shall 
be  considered  conclusive  evidence  as  to  the  sufficiency  of  any  work  or  materials 
to  which  it  relates,  nor  shall  it  relieve  the  contractor  from  his  liability  to  make 
good  all  defects  as  provided  by  this  agreement.  (;>)  The  contractor  when 
applying  for  a  certificate  shall,  if  required,  as  far  as  practicable,  furnish  to  the 
architect  au  approximate  statement  of  the  work  executed,  based  on  the  original 
estimate. 


Nou-p.aymcnt;       31.  Siioi'i.ii  the  employer  not  pay  the  contractor  any  sum  certified  by  the 
by  emiUoycr.     architect  within  the  times  respectively  named  in  Clause  30,  the  contractor  shall 
give  written  notice  to  the  employer  of  the  non-payment,  and  should  the  employer 
not  pay  any  such  sum  within  the  period  of  days  from  the  date  of  delivery 

of  such  notice  at  the  employer's  address  or  sent  to  him  there  in  the  ordinary 
course  of  post  by  registered  letter,  or  if  the  employer  shall  become  bankupt  or 
file  any  petition  for  liquidation  of  his  aftairs,  and  if  his  trustee  in  bankruptcy 
shall  repudiate  this  contract,  or  if  the  trustee  shall  be  nnable  to  show  within 
days  to  the  reasonable  satisfaction  of  the  contractor  his  ability  to  carry 
out  the  contract,  and  to  make  all  payments  due  or  to  become  due  thereunder, 
or  if  the  works  be  stopped  for  months  nnder  an  order  of  the  architect  or 

any  court  of  law,  the  contractor  shall  be  at  liberty  to  determine  the  contract 
by  notice  in  writing  to  the  architect,  and  to  recover  from  the  employer  payment 
for  all  work  executed  and  for  any  loss  he  may  sustain  npon  any  plant  or  material 
supplied  or  purchased  or  prepared  for  the  purpose  of  the  contract.  In  arriving 
at  the  amount  of  such  payment  the  rates  contained  in  the  contractor's  original 
estimate  shall  be  followed,  or,  where  the  same  may  not  apply,  rates  proportionate 
to  the  prices  therein  contained,  [q) 

Arbitration.  I  32.  (/■)  ri;oviDicD  always  that  incase  any  disjiute  or  dilTerence  shall  arise 
between  the  emploj-er  or  the  architect  on  his  behalf  and  the  contractor,  either 
during  the  progress  of  the  works  or  after  the  determination,  abandonment,  or 
breach  of  the  contract,  as  to  the  construction  of  the  contract  or  as  to  any  matter 
or  thing  arising  thereunder  (except  as  to  the  matters  left  to  the  sole  discretion  of 
the  architect  under  Clauses  4,  'J,  IG,  and  19,  and  the  exercise  by  him  under 
Clause  18  of  the  right  to  have  any  work  opened  up),  or  as  to  the  withholding  by 
the  architect  of  any  certificate  to  which  the  contractor  may  claim  to  be  entitled, 
then  either  party  shall  forthwith  give  to  the  other  notice  of  such  dispute  or 
clifierence,  and  such  dispute  or  dillerence  shall  be  and  is  hereby  referred  to  the 
arbitration  and  the  final  decision   of  ,  or,  in  the  event  of  his   death  or 

unwillingness  or  inability  to   act,  of  ,  or,  in   the  event   of  his  death  or 

luiwillingness  or  inability  to  act,  of  a  person  to  be  appointed  on  the  request  of 
cither  party  by  the  president  for  the  time  being  of  the  Royal  Institute  of  British 
Architects,  and  the  award  of  such  arbitrator  shall  be  final  and  binding  on  the 
parties.  Such  reference,  except  on  the  question  of  certificate,  shall  not  be  opened 
until  alter  the  completion  or  alleged  completion  of  the  works,  unless  with  the 
written  consent  of  the  employer  or  architect  and  the  contractor.     The  arbitrator 

(p)  See  School  Board  for  London  v.  Johnson,  noted  ante,  p.  3C. 

\q)  See  p.  169,  ante. 

(r)  See  Hohins  v.  GoJdard  (1905),  1  K.  B.  29i,  noted  ante,  p.  98. 
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Ul'lLDIKQ   CONTRACTS,  fcTC. 


.'J«J1 


■tuJl  bare  power  to  opr- 
raqawition,  or  notic«,  s.t  - 

•«•!  •...I--—.: '  .. 

«l 
•II 

■  Ii 

liuQ  Acl,  l»6'J. 


I  ho  ^amo  to  be  tixcil  a9  i  ■ 
nv,  ar.l  "^liall  ilirx'ct  by  " 
ail  J  {mill.     Tl 
wtliiii  iLo  luvaiiii 


M,  VUI 

.,,,  ;  ,,f  Bailding 
.IS  if  no  ContfMl 
.     LiH.ii  i»netion»d  by 

..    .!.-tcT-' 

iiitl 

•  im 

'II  lihall 

.Vibitra- 


lutitnt*. 


IX. 


CuiCHE  04  to  Vabiatios.i  hvI  exUtuiing  time  or  altfritttf  contract. 

A  Terv  atringciit  form  will  do  found  «ct  out  at  length  in  the  reports  of  Jvna  v 
St,  JoMHi  Colligf,  L.  H.  C  g.  U.  115;  40  L.  J.  Q.  B.  80. 


IX. 

ClaDM  ai  to 
Tarlatiotti. 


X. 


X. 


Paoriso  /ur  the  furhtarance  of  the  ptniUy  to  he  incurred  bi/  not  compltting  pj„i,<,  „  .- 
(Ac  huildinij  teitkin  f/x  yiven  time,  if  in  the  riKun  titnt  it  he  dritroifed  lnj  YnaXXj 
aediUtit. 


burnt    I 
b<: 

■U' 
tllO    xl 


riiuVtiiKi"  AL«  v^i,  lliat  in  case  tlio  t'\  iiitoml".-*!  blilin;;  simll  be  (lamaf;i'<l,  Waiver  ol 
I  bv  ..r  hv  mrniii;  nf  firr,  storm,  or  tempest,  at  any  time  P">»l'v  in 

CMtr  of 
•ccidcDt,  etc. 


iM*y  ut  tihuil   1. 

bnibfrv  ront'l  to  th"  mntrary  tioli' 
be  (Iccni  ■ 

thix  coi 

any  furtlior  tr  ur^^ 
the  same" 


mrniii;  nf  firr,  storm,  or  tempest,  at  any  time 

:   lit   for  lubiton,  then,  an>l  in 

nj;  the  sd  biding  on  or  before  ' 

i^yablo  by  the  bldcr,  any  tJiing 

)t  ii.>  «ni-h  BTJcient  or  event  slinll 

■   n,  or  qualilicon  of 

1  hoii*.'  ami  workd, 

l.'i'.'  Uni'j  lirl  y  iimited  for  com[ilcting 


XI.  A.  XI  A. 

>  to  rjtmtive   work)  fur  Ihf  Boilding 
■t  in  trpnrate  ^fr--if!'-'ili"ii>.  Contract  for 
A.    T!  ■'.  Exteniive 

.     C.   Thf  M.  Work*. 


C«ST«AIT    hrtirer, 
rrrrli-  n    ■  r 
Tl 
B. 
{poll,  p.  3iJ6).     i).    The  tyjitduie  of  I'rvxt.  yl) 

As    '  — ->     tj,(j  j,y  ^,f  BcTwx  A.  D.  etc.  (hmar  called  the  Tartic*. 


b!-. 

V,,,,. 
drawtUr 
£ 

1.    K..i:  •        ■• 

thcdrawuio?  th-r';:!  r'_;':rr':'J 


jirt,  and  [tmploytr'\  of  the  other  port, 

-    '■"  ■   ■■•nfto  execute  certain  work*  at 


accordin);  ti> 
pared  by  Mr.  ,  architect,  for  tJie  mm  of 

1  in  S|)ccificatioD  No.  1,  and  shown  on 


Kcciuli. 


!.',•  ■  iin  of  £  . 

(I)  Tbc  Mhcdok  of  pricn  mcit  U  \mati  upon,  aad  cvolain  all  the  itcmt  ia,  1^  bill  of 
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FORMS  AND  PRECEDENTS. 


[SECT.  I. 


XI.  A. 

Building 
Contract  for 
Extensive 
Works. 


Agreement 
to  build. 


Builders  will 
insure. 


Agreement' 
by  employer 
to  pay  instal- 
ments of  con- 
tract price. 


[RixUe  also  as  to  the  erection  of  works,  etc.,  described  in  Specifications  Nos.  2, 
3,  and  4.] 

And  whras  certaia  general  conditions  to  be  observed  in  the  conduct  of  tlie 
works,  and  a  schedule  of  prices  (which  is  referred  to  in  the  7th  article  of  the 
Condons),  have  also  been  prepared. 

And  whbas  the  drawings  referred  to  in  Specifioons  1,  2,  and  ."i,  and  copies  of 
the  speciflcons,  condons,  and  schedule  of  prices  have  been  examined  and  signed 
by  the  blders  and  arcliitect  previously  to  and  with  reference  to  this  present 
contract. 

Now  IT  IS  HEREBY  AGUD  betWH  the  parties  hrto  as  follows : 

1.  The  blders  shall  forthwith  proceed  to  execute  and  complete  the  work  and 
all  things  necessary  or  proper  to  be  done  in  and  about  the  same  in  a  thoroughly 
sound,  substantial,  and  workmanlike  manner,  conformably  to  the  specificons, 
drawings,  and  Condons,  and  to  the  intention  which  may  be  reasonably  inferred 
thrfrm,  and  accordg  to  such  further  instrons  and  such  explanatory  drawings  as 
may  under  the  provisions  of  the  conditions  be  given  and  provided  by  or 
other  the  architect  for  the  time  being  of  the  sd  [emptoyerj  (hrnar  called  the 
architect)  during  the  progress  of  the  work,  and  under  the  inspection  and  to  the 
entire  satisftn  of  such  architect;  and  shall,  on  or  before  the  days  named  in 
the  3rd  article  of  the  conditions,  or  on  or  before  such  furtlier  day  as  may  inider 
the  provision  of  the  conditions  be  fixed  for  the  completion  of  the  work,  deliver 
up  the  work  comprised  in  each  speciflcon,  in  a  complete,  sound,  perfect,  and 
clean  state  and  condition  in  every  respect;  and  shall  observe,  perform,  abide  by, 
and  submit  to  all  and  singular  the  obligons,  provisions,  and  regulons  in  the 
Bpecificons  and  condons  rcsply  contd  or  from  the  same  resply  to  be  reasonably 
and  fairly  inferred,  (u) 

2.  The  blders  shall  forthwith  insure  and  keep  insured,  during  the  continuance 
of  the  contract,  from  loss  or  damage  by  fire,  in  such  public  insurance  office  or 
oifices  as  the  sd  [employer']  shall  approve,  the  works  included  in  Specifications 
Nos.  1,  2,  3,  and  4  resply,  in  such  sums  as  the  architect  shall  from  time  to  time 
direct. 

3.  The  sd  lemployer]  shall,  if  the  blders  well  and  truly  perform  and  observe 
all  the  several  stipulations  and  conditions  hrn  contd,  or  referred  to  on  theii'  part 
to  be  performed,  pay  unto  the  blders  the  sums  hinbfre  mentd  by  the  instalmts 
at  the  times  and  in  manner  mentd  in  the  condons,  subject  to  such  dedons  (if 
any)  in  respect  of  sums  and  quantities  as  in  the  specification  or  conditions  are 
mentioned. 


Sums  .T'reed  ^'  "^^^  simis  hrby  agrd  to  be  pd  to  the  blders  shall  be  considered  and  accepted 

to  be  paid  to      by  them  as  a  full  compenson  for  executing  and  completing  the  whole  of  the 

be  .accepted       works  described  in  the  specificons  and  shown  on  the  drawings,  and  all  other 

as  full  com-       works,  matters,  and  things  necessary  to  complete  the  same,  and  to  be  fairly 

pcnsation.  infeiTed  from  the  said  drawings  or  specificons,  whether  the  same  are  therein 

expressly  shown  and  mentd  or  not,  and  no  charge  or  demand  shall  be  made  or 

allowed  under  any  pretence  whatsoer  for  any  materials  that  may  have  been 

rejected  nor  for  making  good  anj'  work  that  may  be  found  defective  or  imperfect. 


Recti  tication 
of  errors  in 
the  bill  of 
quantities. 


(i()  The  following  clause  is  now  sometimes  inserted  (as  to  which,  see  ante,  p.  15) : 

"If  any  errors  shall  be  discovered  in  the  detailed  bills  of  quantities,  the  same 
shall  be  rectified,  and  an  addition  to  or  deduction  from  the  amnt  payable  to  the 
blders  under  or  by  virtue  of  this  agrmnt  shall  be  made  accordingly  ;  provided 
aUvaj's,  that  the  blders  shall  notify  in  writing  to  the  architects  the  discovery  of 
any  such  error  within  days  from  the  date  hrof,  after  which  time  no  ques- 

tion as  to  the  accuracy  or  otherwise  of  the  said  bills  of  quantities  shall  be 
entertained," 


SKcr.  M 

6    T 
tiiD' 

[***; 

•peciiK'i  . 
•hall  b« 

aixi 


ULll.DlXQ  COSTUACTS.  ETl . 


•pcct  to   1 
1  ..11,1   1.  -|-- .  ;  lo  llio  W....V  ....  ...     ,-..,.■  . 

run,  or  dcvimi  had  formed  [art  of  und  l>oi'ii  sliu 
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1 


XI.  A. 


Baltdi-K 
Costrmct  for 
£zl«DiiTa 
Works 


•nd 


alipron,  ■> 
Ix  wrrv 


union,  or  deviation  rcsply.  [y) 


XI.  n. 

Gknchal  Coxnmoss  or  Coxtdact.  (,»; 

(/Vmiinj  jMirt  o/ the  agrttment  itt  out  in  Furm  XI.  A.,  lupra.) 


XI    B. 


Baildinfr 
Contract  for 

1.  Tub  eipri-mion  "tlio  arcliitect"  used  in  these  Condons,  or  in  the  apuit,  '^g^^ 
•pccificoii         '     '   '    of  prices        '    .    '     s  shall  mean  [iht  praeni  arrhited]  or 
Other  the  r  the  tini'  rnploj^er]. 


S.  The  contract  sum  i*  to  include  all  and  ex-cry  ex|  -ary  fir  the 

completion  of  tt;<-  wirV  .-n  de»cril>oil  in  the  spoi-iticons  nnl  i  Ov  dmw- 

Ings  or  to  bo  r  \ferre<l  therefrom,  e.xcpt  siiili  portinni  as  are  specinlly 

mi-nfd  f"  ho  \  vtc.     The  architect   it  to  funiLsli  for  the  use  of  the 

.til-drawiiigit  uf  such  portions  of  the  work  as  shall   rojiiiro   further 

8.  Tiir  work  is  to  1«  commenced  immedly  upon  order  given  by  the  architect 
to  tlie  bldcp',  and  \*  to  bo  carried  on  and  complcteil  in  every  respect  to  the 
Miiataclion  of  the  architect  as  to  the  works  comprined  in  S|Hcinr.itii'ii  No.  1,  on 
or  before  the  day  of  ;  r'^  '■■   <)..  >i,  rU  ..,,.,.,,.   l     ,,    ^   .     i...t;.,ri 

No,  2,  on  or  Ix'fire,  etc. :  and  as  to  ■  !. 

i-ti  i»r  I'.-f  r.-  -•].  h  r.  .i--'ii.iMf  tinif  .1  _^  ^ 

I  on  the  (i  y 

I  in  of  tini 
1  furtlier  time  ns  sin.. 
.!!:■  "inn  -if  t!i'' ^v-rlc,  tli' 


i:^ 


:.«;IiA.tv 


a  " 
ari- 

in  ca.««  i: 
pTHCDt  c 

in  the  proi"ii  i  '  'u  ni  ■  i..-  «iik  i  i  i-»  i-i  >  x  w  i  m  ni  «  "i  k 

to  keep  the  work  in  r«{>air  fur  tweire  mos  aRcr  its  completion, 

4.  Fhox  tho  coni- 
MOM  and  all  materi.i 


I 
.y  u(  tho  coii.lilioi.K  licrein 
II  nf  £  for  any  part  i>( 

'i  may  have 
tlirof.     AikI 
•    .1 


r.mtrmct  |iri<-« 
lo  include  all 
cxprOK-s. 

.\rchit<"cl  lo 
fumi*h  oihcr 
drtail-<lt*w- 
inc. 

Work  in  rjch 
•prciricalinn  to 
lie  cnrnpli-lej 
br  fixed  time. 


In  ilrfault 

l.iiiM.  rt.i 

,lr,| 

...,...»..  -  for 
each  week. 


Kxtniiiiio 
of  time. 


i  uc  I'li'i  -.  aio 


8««  p.  in,  aalr. 
Aj  to  (xtcBaioii 
(i)  For  as  inaUDCc 
eoalnct  aad  Iha  g«a*ri 
57>,  Htcd  oafr,  p.  St. 


in  the 
>  .  Itrp. 
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FOBMS  AND  PEECEDENTS. 


[SECT.  I. 


XI.  B. 

Building 
Contract  for 
Extensive 
Works. 

Works  ,nrnl 
niateri.nh 
to  become 
property  of 
employer. 


Workmanship 
r.nd  nialcri.als. 


Pr.iiiiu:rs  anil 
specifioiitious 
Ici  be  taken 
ti>j;etiicr  to 
explain  each 
other. 

\Vlierc  detail- 
drawings 
contain  work 
exceeding  in 
value,  etc. 


Alterations, 
additions, 
or  omissions. 


I•^^rnl  for 
extra  work, 
Form  for 
accounts  of 
d  ivwork. 


ScilTolJiu:; 


the  works  or  not,  tliall  be  doemed  to  be  and  sball  become  the  property  of  the  sd 
[cvjjiloi/cr],  (n)  but  bo  shall  uot  be  responsible,  cliar^ed,  or  chargeable  for  any- 
thing lost,  stolen,  damaged,  or  destroyed,  or  removed  from  the  biding,  or  that 
shall  fail  in  any  way  wbatevor ;  and  tlie  care  of  the  same  and  everything  con- 
neciod  thrwith  or  appertaining  thrto  shall  bo  with  the  blders,  who  shall  protect 
and  preserve  entire  and  iminjured  the  whole  of  the  sd  work  and  materials ;  and 
if  any  injury  or  disfigurement  sball  be  done  thrto  by  fire  or  by  the  inclemency  of 
the  weather,  or  by  accident  of  any  de-cription,  or  by  the  workmen  employed,  or 
by  any  other  means  whatsoer,  then,  and  in  every  such  case,  the  blders  sliall 
completely  repair  or  replace  the  same,  as  the  case  may  be,  at  their  own  cost,  so 
that  on  the  completion  of  the  work  every  part  throf  may  be  perfect  and  in  a 
clean  state. 

5.  Evicitv  part  of  the  work  shall  be  executed  a.s  directed  by  the  specificons, 
and  in  the  most  sound,  workmanlike,  and  substantial  manner,  and  all  materials 
used  in  the  constron  of  the  biding  shall  be  new  and  the  best  of  their  respive  kind, 
except  where  otherwise  distinctly  directed  or  allowed  in  and  by  the  specificons. 

6.  The  drawings  and  specificons  shall  be  taken  together  to  explain  each  other 
accordg  to  their  true  intent  and  meaning,  and  if  anything  shall  have  been 
omitted,  either  in  the  specificons  or  drawings,  which  shall  be  reasonably  inferred 
therefrom,  as  necessary  for  the  proper  completion  of  any  part  or  parts  of  the 
work,  the  blders  shall  provide  materials  and  labour  for  the  same  at  their  own 
cost,  as  if  it  had  been  more  particularly  described  or  shown,  and  shall  supply 
whatever  may  bo  required  to  complete  the  whole  in  a  workmanlike  manner.  If 
the  blders  consider  that  any  detail-drawing  furnished  to  them  by  the  architect 
shows  work  exceeding  in  value  the  work  shown  on  or  to  be  reasonaljly  inferred 
ii'om  the  contract  plans  and  specificons,  they  are  at  once  to  return  the  said 
detail-drawing  to  the  architect  with  a  request  that  he  will  reconsider  it.  And  if 
the  detail-drawing  shall  not  be  so  returned  before  the  commencement  of  tho 
work  shown  thereon,  the  blders  shall  not  be  entitled  to  any  extra  allowance  in 
respect  of  any  such  excess. 

7.  No  alterons,  additions,  or  omissions  shall  be  made  without  an  order  in 
writing  signed  by  the  architect,  and  such  altorons,  additions,  and  omissions  so 
ordered  shall  not  invalidate  the  contract,  but  the  value  of  the  sd  alterons, 
additions,  or  omissions  sball  be  ascertained  and  added  to,  or  deducted  from,  tho 
amnt  of  the  contract,  as  the  case  may  be,  in  accordance,  as  far  as  practicable, 
with  the  schedule  of  prices  annexed  to  the  contract,  such  prices  being  the  value 
of  the  several  works  complete,  and  to  include  all  superintendence,  labour,  and 
materials  of  the  several  kinds  as  described  in  the  specificons,  and  all  carriage, 
delivery,  fixing,  and  use  of  all  scatfolding,  tools,  plant,  that  may  be  necessy,  or 
ordered,  and  all  maintenance,  risks,  and  contingencies,  and  every  other  incidental 
expense.  If,  however,  any  addition  or  alteron  so  ordered  shall  involve  extra 
cost,  the  blders  are  not  to  proceed  to  execute  any  of  such  additions  or  alterons 
unless  and  until  tliey  shall  have  received  an  order  in  writing  under  the  band  of 

,  (h)  being  upon  Form  A  annexed  to  the  contract,  and  without  such 
order  the  blders  will  not  be  paid  for  such  additions  or  alterons.  All  accounts  for 
day  work  shall  be  delivered  to  the  architect  or  clerk  of  the  works  on  Form  B 
annexed  to  the  contract,  not  later  than  Tuesday  in  every  week,  and  shall  bo 
verified  to  the  satisfaction  of  the  architect  within  7  days  after  such  delivery,  and 
unless  so  delivered  and  verified,  no  such  accounts  will  be  entertained. 

8.  [Builders  not  to  let  out  ivork,  etc.     Insert  CI.  9  of  F.  VI.,  p.  378.] 

9.  The  blders  are  to  provide  all  necessy  scaffolding  and  plant,  erected  in  the 

(ii)  The  effect  o£  a  clause  of  this  kind  upon  '•  reputed  ownership"  was  considered  in  the 
ca^e  of  Re  Keen,  Ex  parte  Collins  (1902),  1  K.  13.  565,  noted  ante,  p.  176. 

(/))  Fill  ni  here  whether  bv  employer  or  bv  architect ;  and  see  as  to  thi?,  note  to  CI.  6, 
F.  VI..  p.  370. 


SECT.  1. 1  UUILDISG  COXTIIACTS,    ETO.  IWd 

mi'  •                                         •  the  work  can  at  all  times  b«  complotely  examined        XL  B. 
by  ■  works.  

BaUdinfr 
Contract  for 
EzteniiTo 
Worki. 

10.  Tir  ty  10  ilireot  tlio  lililers  to  cxccuto  nny  jurt  .\rchii»rt 

or  jKirti  '  pirt  or  |>nrU  tlirof,  ami  ho  iM  to  liavo  aiilliy  '"".v  Jirrrl 

tojiiJ>;c  ;  of  tlio  work,  and  of  the  quulilv  l>»rt  of  work 

of  the  m  rin.  (e)  '  I"'""'"!" 

^  '  l>tfor«  other 

(art, 

11.  Xo  mai         ,         :  lidint;,  or  oilier  thing  will  Ivj  allowed  to  bo  roniuvrd  No  m»l«ri«Ii', 

from  tlio  graiind  udIc«  an  order  in  writing  to  that   cflTcet  bo  invon  by  iho  '"'"•• '"  I" 
,  ..     .    °  "  o  J  removed, 

architect. 

19.  Tiir  nrrhitp<n  ^hn)l  hiTo  fn!t  yfivtet  to  rcfiiiiro  the  bidcn  immodly  to  .Vrcbit«t 

|HT,  or  other  servant  of  the  bldcn  who  '"V  rojuirc 

aJucl  himself,  or  who  in  the  architecf.s  ''ii-niiMal  of 

ujji:  jsiiiicteii'.,  an  I   the   blUuni    nball   forthwith   comply   with   such  "       ""'' * 

rci'. 

18.  [riuildm  to  krey/uremen.     Jiitrrl  CL  10  of  F.  VI.,  |..  378.] 

14.  Tiir.  bidcrt  or  their  foremen  f<liall  alw.iys  atlen>]  at  tho  biditi;;,  except  .\tt<<ii<liincp 
when  rcqnircd  at  tho  odico  of  the  architect.  *t  buildiiiK. 

16.  The  bidcrs  shall  poy  the  workmen  employed  ""  i'm'  vv  .r!;-  ii   ili-  bldin/,  raymenlat 
and  not  cUcwherc.  buildioK. 

18.  Tiir.  bl.li'n  .ire  In  »n-  liiriiis  frost  or  inclement  wenther  Siinpenaion  of 

U|«on  rti*<ivin.'  i  ;;•;•  ■  ■  -M  ".  r  t  fruin  Uie  orchitvct,  but  the  lime  *"rk  diirini; 

dnr  liall  bo  added  to  tho  time  within  ''"*'•  «""• 

Wl.i 

lea.  [I.inMily  far  extraorJinary  trafic.  Inttrt  clnuso  in  noto  to  CL  14  of 
F.  VI.,  p.  379.] 

17    I<i  I  IV..  il,..  nri-;,it.-,t  ,,r  il,,.  tv.r'..  i.f  ili,.  «-.,rl;<  iihall  linvc  );ivcn  notice  to  Iii.«|Krtion  of 
the  ted  previously  to  tho  K.imo  "<>'''  l»rf"fe 

Im-i:  _  1  hoiint'  noiieo  in  writing  to  'o*'*'"^  "■• 

th'-  •  covered  or  hidden,  nnd  in  caKo 

an\  .1  written  autliy  from  tlio  nrchitcct, 

the  bidrrs  may  be  n:<]uirv«l  to  uncover  thg  ramo  at  iheir  own  cxiienao.  (>/) 

18.  T..  ;ier  (liy  and  nijjht  watchmen  and  i|ijorkcn|«'rs,  HuiMif" 
whoKC  «  .1  by  tlie  bldcm,  and  also  during  llrj  ni^ht.'i  t<>  |.n.ii.Ic 
proper  aixi  .snnnnnt  ;,ris  aii'i  ii^jiiis.  w»:cbnicD. 

19.  [riuilJtn  to  rxmope  rubbith.     I„ktI  CI.  G  uf  F.  VII..  p.  380.] 

20     Tllv    .ir.-Iiitt'Ct   sIiaI!   fliriilvli  roliif^  i.r  ill.'  i.t..M'in(-il.'4  .ilil  ritli(r-»rl-ilrn\viri"w   i -.  .  ; f 

for  •  on«, 

■"■■''  ■   ■    -  .       ■  .   ■    ■  ■  J-  ■.,.-'.' 

to  Uiem,  and  tJicy  arc  not  t«  bo  removed  irora  [tho  oilico  of  tho  work*].  ^'1'' ''  1""'<1- 

(c)  l(  it  i*  dceirrd  tlut  impmprr  work  iluU  be  rrmuvcd,  mdd  brre  CI,  5  of  F.  VI,, 
f.  876. 

(•'•    '"'■-   —    •-  ■' '   •     •■     '  • •  ■  work    before  it  i«  covrnd  up  i« 

ilh:  .'II,  niir»,  p.  TB. 
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XI.  B. 

Bailding 

Contract  for 

Extensive 

Works. 

V.'tyments 
to  he  made 
to  builders. 


Payments  on 
certificate. 


Accounts  of 
■work,  etc.,  to 
lie  furnished 
previous  to 
payments. 


Certificate  on 
completion. 


Progress 
certificate  not 
to  prejudice 
in  final 
Bettlcmont, 


Builders  to 
deliver  up 
work  com- 
jiletc,  etc.,  ou 
day  named. 


Provision 
in  case  of 
strikes,  etc. 


Power  to 
suspend  any 
portion,  or, 
the  whole,  of 
the  work,  orj 
to  determine 
contract. 


21.  The  Mders  shall  be  entitled  to  bo  pel  as  follows  :  [£80]  per  cent  upon  tho 
amount  of  work  executed  and  material.s  delivered  on  the  ground  to  the  satisfaction 
of  the  architect,  and  the  balance  of  [£20]  per  cent,  on  such  amount  shall  be 
reserved  for  sub.sequent  paymt  in  manner  lu'nar  nientd  until  the  sum  so  reserved 
sliall  be  £  ,  after  which  time  the  blders  shall  be  entitled  to  be  paid  for  the 
full  amnt  of  the  work  executed  and  materials  delivered  to  the  archilecfs  satis- 
faction. At  the  end  of  G  mos  after  the  completion  of  the  whole  work  to  the 
satisfaction  of  the  architect,  the  hide's  shall  be  entitled  to  be  ]id  J  of  the  sum  so 
reserved  as  afsd,  and  at  the  end  of  12  mos  after  the  completion  of  the  work  as 
afsd  the  blders  shall  be  entitled  to  be  pd  the  residue  of  such  reserved  sum 
(subject  to  tho  work  being  in  the  judgmt  of  the  architect  in  a  satisfactory  state 
at  those  periods  resply).  (/) 

22.  No  paymts  as  afsd  shall  be  made  to  the  blders  except  on  the  certo  of  the 
architect  in  writing,  and  no  paymt  shall  be  made  to  the  blders  of  a  sum  less  than 
£ 

23.  Det.mled  bills  or  accounts  of  work  done  and  materials  delivered,  priced  in 
conformity  with  the  schedule  of  prices  annexed  to  the  contract  (so  far  as  such 
schedule  may  be  applicable),  shall  from  time  to  time  be  prepared  by  the  blders 
and  delivered  to  the  architect  7  days  at  least  previously  to  anj'  sum  being 
required  to  be  pd  to  the  blders.  And  thrupon  the  architect  shall  certify  in 
writing  to  the  sd  \_emjiloycr]  the  sura  to  which  the  blders  are  entitled  under 
Article  21  of  these  conditions.  The  architect  shall  likewise  certify  in  writing 
the  state  of  the  work  at  the  end  of  ti  mos  and  12  mos  resply  after  its  completion, 
w'ith  a  view  to  the  builders  receiving  the  sums  mentd  as  payable  at  those  periods 
resply. 

24.  TiiK  paymts  made  from  time  to  time  to  the  bMers  during  Ihe  progress  of 
the  work  shall  be  held  to  be  paymts  generally  on  account  of  the  contract  sum, 
and  the  certes  of  the  architect  on  which  such  paymts  are  based  shall  be  held  to 
have  been  given  only  for  the  purpose  of  fixing  the  sums  to  be  so  pd  and  shall 
not  in  any  way  prejudice  the  sd  [emjAoyer']  in  the  final  settlemt  of  account,  in 
ease  it  should  appear  that  too  much  had  been  paid  to  the  blders  during  tho  pro- 
gress of  the  work.  (17) 

25.  [Poiocr  of  employer  to  terminate  contract  in  case  'fdrfautt  ofhuilhrs.  (Ji) 
Insert  CI  13ofF.  VI.,  p.  378.] 

26.  The  blders  shall  deliver  up  tho  whole  of  the  work  comprised  in  each 
spocificon  complete  on  or  before  the  days  named  in  Article  3  of  these  Condons; 
or  in  case  of  au  extension  of  time  under  any  provision  contd  in  these  Condons, 
then  within  such  further  time  as  shall  under  such  altered  circes  be  allowed  for 
the  completion  of  the  work,  in  a  perfect  state,  with  all  scaflblding,  surplus 
materials,  rubbish,  etc.,  cleared  away  and  removed. 

27.  ]n  case  of  any  delay  in  the  exon  of  the  work  caused  by  a  general  strike, 
combination,  or  lock-out  of  artificers  or  workmen  employed  in  any  of  tho  biding 
trades  in  ,  or  of  workmen  [in  the  provinces]  employed  in  tho  preparation 
or  nianufaclnre  of  materials  intended  for  the  work,  the  blders  shall  be  allowed 
such  further  time  for  the  exon  of  the  contract  as  shall  be  appointed  and  certified 
to  in  writing  by  the  architect  at  the  time  of  such  extension  of  time  being  granted, 
but  no  such  further  time  shall  be  allowed  unless  the  sd  certe  is  then  obtained. 

28.  The  sd  [crn^^loyer']  shall  have  full  power  at  any  time,  and  from  time  to 
time,  to  suspend  the  exon  of  the  work,  or  any  portion  of  tho  work,  or  to  deter- 
mine the  contract  altogether ;  but  if  such  suspension  or  deterniinon  shall  not 
liave  been  occasioned  by  the  default  of  the  blders,  they  shall  be  entitled  to 
receive  such  reasonable  and  just  compenson  for  any  loss  which  they  may  thrby 
sustain  as  the  architect  may  deem  just,  and  shall  certify  to  in  writing. 

(/)  See  aho  F.  VI.,  CI.  8,  p.  377  ;  F.  VII.,  CI.  10,  p.  381. 

(</)  As  to  distinction  between  "  progress  "  certificates  and  "  final,"  see  pp.  94,  105,  ante. 

(li)  See  another  form,  F,  VIII.,  CI.  2G,  p.  388. 
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80.  Till  imI  '  ;it  all  tiinr 

•n<l  »h»ll  Imve  :  limi-  !■>  •  .\ 

wilh  the  work   i;:.  1.  i    ll.  ■   .  i!,tnitt.     The  Ml' 
for  iUcU  j>uq"jv,  v',  n.  vl.  t-i,  tliat  the  work  l>0  i 


Ica^jii-iblij  laciiitii  - 


80.  [l.iahHity  /<-r  aecidtnU,  etc. 
CL  d.,  in/ra,.] 


[Stt  V.  VI.,  CI.  U,  p.  379;  1".  XI.  H. 


XI   B 

Baildisg 
C.'ntrtct  for 
Xxl«DtiT« 
Worki. 

Kmplnyrr  to 

81.  [ArMnlion  elauir,  V.  XII..  p.  39S.J  i„  i,uti.iini:. 

The  funeral  ron'lnn«  contd  in  thU  ami  iho  preceding  shcotn  *„  e]jir,-„ie 

(oach  U'i'  1  ,  are  those  which  arc  referred  to  in  the  ,.Uicr  wurka. 

contract  '  '  l>etweeu  of  the  one  |uirt,  and 

of  the  other  part,  and  dated  .  (0 

I>ate 

Sij^iutlarc!* 

The  fullowini;  arc  nome  a<lditional  or  allcmative  clauses  which  can  be  adileJ, 
if  repaired,  to  this  form. 

a.  A  LI  V  the  architect,  and  bo  mil-ject  to  hix  Mnuurtmrnt*. 

lleciaiun  ■\  .  \  he  dvdiiote<l,  mid  all   nicasiirt'rnent!i 

taken  net,  and  mriclly  in  ncconiiiice  with  ',ri'onii-tric  rules,  whatever  be  tho 
nature  of  tlie  work,  any  local,  or  trade,  or  other  ciutoin  or  uvige  to  the  contrary 
notwilhutdg. 


h 
arr, 


ju<i:;i 


III   (It    [  ;i< 


■T*  iihall,  at  their  own  cxponM,  ra.iko  such   |>rovi^ion  for  tho  rrnviiinn  for 

mill   protection    of  foot   (laascntrers,   and    of  tho   owners   and  font  |Nu<rni;«ri 

'  . .  be  roauirc.1,  in  tho  firm  of  J"""*;  cx«u- 

..    little    inconvenience   and  V™.  "',r/ 1** 
1   1      I    1 1  1 1     /•      .1      l-i»uili'y  fur 

1  wiii  lie  nelil  responsible  fur  tlie  ,toi>M»;p  o( 

r  the  traflic  beyond  wh.it  in  the  trsffic,  etc., 

1  'i<iit;ly  ncce.tiuir}'  and  uimvoiilable. 


lit       1  1 . 1  »  t"      I  'V  T 


c  TllBbnildcra  nh 
the  aatiafaction  of  i! 
railing'.  rl«lrni-.    ti 
^ln^ 

atid 


!I    .•>(  il„. 


•I'-^nsc,  properly  shore  up,  ami  support,  to  ihorinif  up 
jr*,  walls,  vaults,  cellars,  <iveii-,  areas,  t>uilil"i.--« 
.  wit.r  and  y;.i*  and  otlicr  pi|>es,  as  •"J""""':- 
I.  or  di.iturlied  by  the  works, 
to  then). 


</.  Tiir.I.iiiM.r-i  -liil!  (.>!;• 

Wh' 
CUII'I 

tlie  suuii'i 
of 
«1«. 
or  t 

pipe5,  will'  ll  • 
(!>o  far  ••  an) 
after  the  miii 
form  lu  III  (I 
relay  any  ■ 
contract  t 

Tlie  buiM.r  . 

own  cxj>eui.j. 


up  'H  t!..  nmelve.s  and  liear  the  ri.ik  of  exccutiti);  tho  Contractor 

Im;;  to  the  driiwini's.  «|H?cificon.  pciieral  ihall  l>o»r  rink 
111  1  nUM  i;iuninleo  and  be  liable  for  of  excculiiiK 
••p  tlic  same  in  repair  fur  a  iieriixl  ""'»•• 
•ii>n  tliff;   an<l  the  buiMeni  shall  ,rn«ir  for 

I  her  to  tho  works,  crrtsin  time, 
,  water,  or  other  and  be  liable 
til'-  eionof  sucli  <  -  -n  -  ci. 

'",'      ,      r-"''  .  take 

"""""'  uiiwia  rtUy 
up  niid  any  n»cr««ary 
ii.-^  .  A   ii  of  the  pipM, 
r  the  puri-inc  by  •"'•  ••*"„ 

i,    miv  I...  w,.t.-.l.  rrmorr  .11 


.nil   '!•■  n ' 


1. 14,  p.  :i:'.t.]   Th. 


c.tjr   dwjj 


(■)  TIm  (peciHeatinat  and  drawiniti,  *tc.,  will  %'t 
<«)  As  to  liabilitr  Inr  i!im*i{«  e4UM>l  by  rf-     • 
7.  D.  C.  T.  L.  C.  '■".  (U"M),  J  g.  H.  ;-.|,  awl 


...   ,        •,  ;•..•.,■',  111.1  li.n'_r\,  Jul.!.. »:i,  and 

\r%ier  the  wcifli* 
•  n..-mor«i.Ium  to  thi*  airwt.      '°  •»H«f»c«"ry 
ly,  i««  £/wo«  "»'""•■'• 
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XI.  B. 

EuUding 
Contract  for 
Extensive 
Works. 


utensils,  board,  I'oiiciiig,  ruLibisli,  .ind  any  unappropLiated  iiialerials  and  things 
which  maj'  be  lying  about  the  works,  or  on  the  adjoining  lands  or  streets,  and 
Bliall  do  everything  necessy  to  tiiiish  off  the  works  in  the  most  complete  and 
workmaidike  manner  both  in  appearance  and  efiect,  and  shall  leave  the  same  iu 
a  sonnd  and  satisfactory  condition  at  tlie  expiration  of  the  period  hrin  mentd. 


XI,  C. 

Specification. 


XL     C. 

Specification  to  he  observed  by  the  builders  in  constructing  and  completely 
finishing  and  appurtenances,  in 

1.  The  contract  comprises  and  inchides  all  the  work  required  in  the  formation, 
erection,   construction,   and  completion  of  ,  in  ,  in  the  county  of 

,  mentioned  and  enumerated  in  the  following  schedule  or  abstract ;  and 
the  builders  are  to  provide  and  be  at  the  expense  of  all  materials,  labour,  plant, 
implements,  tools,  cartage,  water,  and  other  matter  and  things  of  every  description 
necessary  for  the  due  and  proper  execution  of  the  works  in  accordance  with  the 
drawing.s,  general  conditions,  and  this  specification. 

[Here  follows  the  specification  of  the  icorh.  (/)] 


XI.  D 

Bill  of 

Quantities. 


xr.  D. 

THE   THIRD   SCHEDULE. 

Bii.i,  OF  Quantities  (m)  of  the  several  works  required  to  be  executed  in  the  con- 
struction and  erection  of  ,  and  other  works  shown  upon  the  drawings, 
described  in  the  specification,  or  given  in  this  bill  of  quaniilies. 

Date  .  Architect 

Note. — No  explanation  or  memorandum  in  the  following  quantities  is  intended, 
or  is  to  be  considered,  to  override  or  alter  the  terms  of  the  specification,  or  the 
character  or  nature  of  the  work  as  shown  upon  the  drawings. 

For  the  manner  of  executing  the  works  the  builders  are  referred  to  the 
specification  and  general  conditions  and  to  the  plans,  sections,  and  details  set 
forth  on  the  sheets  referred  to  in  the  specification,  and  as  may  be  further  ordered 
from  time  to  time  by  the  architect. 

l_IIere  follow  other  itoies  as  to  measurements,  etc.,  and  the 2>rices.} 


XII. 

Arbitration 
Clausa. 


XII. 

Form  of  arbitration  clause. 

1.  If  any  dispute  or  difference  shall  arise  or  happen  between  the  sd  parties 
touching  or  concerning  the  said  hidings  and  works  or  any  of  them  inby  agrd  to 
be  built,  done,  and  executed  as  afsd,  or  touching  or  concerning  any  other  matter 
or  thing  whatever  relating  to  the  work  luby  contracted  to  be  done,  or  in  respect 
of  any  such  additional  or  extra  work,  deductions,  devious,  or  alterons  made  in, 
to,  or  from  the  sd  works,  or  any  part  of  them  as  afsd,  or  touching  or  concerning 
the  meaning  or  intention  of  the  specifications,  or  of  this  agrmt,  or  of  any  part 
thereof,  or  of  any  plans,  drawings,  instructions,  or  directions  referred  to  in  the 

(/)  Tl'.e  specification,  bill  of  quantities,  and  drawings  will  have  a  similar  memorandum 
upon  tbem, 

(m)  As  to  the  danger  of  making  the  bill  of  quantities  jiartof  the  contract,  see  «)i(c,  p.  8. 
See  ]irc\-ious  note. 


SKCT.  M  Dtll.DINO   COXTKACrs.   KTC.  '.VXi 

►ail  ■;  XU. 

Khi^-li  Ml  Arbllralioa 

111' .  ;•!,   r  1  .  Ciiine. 

.1.  wit.'i    T',-  vr  1  I  '  111'-  iiM  ;•■  :. 
fiirm  to  llio  Arbitration  Act,  1^ 
MiiMiAUiii:  ''UUit  try  nt  "imration  tli-T-"'  f.     h) 


xiir.  xin. 

C'o5(T»ACT  BrrwEBS  A  CosTRACTOR  ASO  A  ScB-cosTRACToii /or  tcork forming  8ab-eoatr>ct. 
fart  of  the  oriyliial  eontraft.  (o) 

An  Ai.iirrufST  nii'l- t!i'-  day  of  ln'tweon  of,  etc.  (licrciiiani-r 

port,  and  of,  etc.  ^Iiorcinaftcr  callud  tlie 

WtltRKAit  I'V  nil   .  !  thv  iIav  of  ,  and  made  ! 

ef>titm'-tf>r  <'f  til"  "!  ;  til"'  r'^rjvirili'-n  of  Iho  r\tv  <•( 

^ittlfC  t.,nu 

A-  :l';:.i.  1  'A  Uic  terms  of  the  ni-rital  nf  •uli- 

priH'  lit.  riintniUir't 

Av  •  '      c  llic  ftliove-  infiiriiialii'ii  ni 

men:  r  called  tlic  I"  """"'  '• 

T~.'  '  •■    ^iiiii   ii.'-   I"  1111-   "I    ill''    j'iini  iii.ii    •  "tiirjict   for  tin; 

t  out. 
:,....  ..  ., ki  ruixows: 

1.  Tiir  p-1    T'nti^rmtra'inr']  will,  within  th"  lim"  "tipiilatcd  in  tlic  principol  Sab-«mtrjct 

-i?rr'«  uv.rX.  rtf.,  <u  Mr  ^'^  "•"''» 
!••,  and  will  coniplrte  ""'  ' 
■li  111','  I'Uiij  and  ii|iccilicoiis  annexed 

8.  Tiir.   n\  I  '"tJ  will  tare  bannleM  «nd  keep  indoninifie<l  tlic  ad  irn<I<Ttakin;; 

[•    r.'fl-  !■  r',  ':  ■  .li!  Ixrv*,  ci'l^.  d,ilii:i^'t-s.  rl:iirii^    cI.mii.im  !-.  .  .r  i'\  n.  ri-.'S  •"  «nnTiT  for 

|-  llADIOtfCt. 

romlraxior'}.  (/]) 

3.  Ir  the  xl  "■    ' 
«itli  thia  a;;m.' 


;t  ;    -'1   :i 

•nd  aU  ( 

Ing  cl« 

.  .1,..-.  ■  tr 
■  ill  '■    • 

1 

S.i     \Vi>l 

survey 

.    .t  . 

rk 

or 

1 

in  .I' 

for  ti 
._  1 

'■•■T 

uf 

to 

COIlr 

.  n; 

all  other  expentcs  in  any  way  caoaed  by  such  ileUy  or  dcl'aiil;,  trom  the  '■■"■• 


i|ioll 

■III.- 


r, 
Ir.iin 


(  arliitralor  •  ■wan]*,  trr  llnlmiait't  Imw  of  ArUlratiomt  a»J 

1. 
.  .  .  1... ..  ..    ..-/-    ..    -i'i    -.    • n.     I ...     f_  ..  J    .  If.,.. ) 


It  to  do  in  a 
1. 
(•;  lur  »  rorm  of  %  .■  .  Vj  make  gnod  faulty 

roirm,  ««  Prior  •/li 
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XIII. 

Sub-contract. 


Agreement 
to  pay  con- 
tract price. 


No  extras 
without  order 
jti  writiiii^. 


Penalty  fur 
delay. 


amount  (if  any)  which  shall  be  paj'able  to  the  sj  [sub-coiitnidvr]  by  virtue  of 
this  agruit ;  and  in  the  event  of  that  amount  being  insufficient  the  sd  [sub- 
contractor] will  pay  to  the  sd  Icontractor']  any  dtficiency,  and  all  costs  and 
expenses  attending  the  recovery  of  the  same  by  action  or  otherwise. 

4.  The  sd  [contractor']  will  in  conson  of  this  agrmt  pay  to  the  sd  [sul-contracfor] 
the  sum  of  £  when  the  architect  or  surve3'or  for  the  time  being  of  the  sd 
[corporation]  shall  have  certified  in  writing  that  tlie  sd  work  has  been  finished 
and  completed  to  his  satisfaction  [or  insert  here  terms  if  by  instalments].  (?■) 

5.  No  extra  work  shall  be  charged  to  or  paid  for  by  the  sd  (contractor^,  except 
such  extra  work  as  may  be  ordered  b}'  the  sd  [contractor]  in  writing,  but  such 
order  shall  not  operate  so  as  to  extend  the  time  beyond  the  day  of 

to  be  allowed  as  aforesaid  for  the  completion  of  the  work  [or  insert  here  time  to 
be  allowed,  at  the  rate  of,  etc.]. 

6.  The  sd  [s«6-cof4<i'ador-]  shall  pay  to  the  sd  [contractor]  the  sum  ol  £  , 
as  liquidated  damages,  and  not  by  way  of  penalty,  per  day  for  each  day  after 
the  day  of  that  the  sd  work  shall  not  be  finished  or  complete, 
tuitil  completion  as  afsd,  and  it  shall  be  lawful  for  the  sd  [contractor]  to  retain 
the  sd  sums  out  of  any  moy  payable  to  the  sd  [sub-cordractor]. 

As  WITNESS,  ETC. 


XIV. 

Sub-contract 
by  letter. 


XIV. 

SuB-coxTKACT  by  letter  containing  references  to  head  contract,  (s) 

We,  the  undersigned  [Itere  insert  name  and  address  of  sub-contractors]  hereby 
agree  and  undertake  to  carry  out  all  mosaic  and  other  work  at  for  [name 

and  address  of  contractors]  and  to  the  entire  satisfaction  of  the  architect  [name 
and  address  of  architect],  orders  for  which  have  been  or  will  be  sent  us  from 
time  to  time  by  the  said  [contractors]  the  work  to  be  carried  out  as  and  when 
required  by  them ;  we  further  agree  that  no  claim  shall  be  made  by  us  for  any 
extras  of  any  kind,  unless  the  same  have  been  ordered  in  writing  by  the  said 
[cu7itruclm-s]  and  that  we  shall  maintain  in  proper  working  order  the  whole  of 
the  work  executed  by  ns  until  the  CNpiration  of  the  time  for  which  the  saiil 
[contractors]  are  bound  by  their  employers  under  contract  dated  the  day 

of  ,  I'J  ,  and  we  will  also  indemnify  them  against  any  loss  upon  any 

question  which  may  arise  under  Clause  (t)  of  the  conditions  of  the  contract 

above  mentioned,  and  the  terms  of  payment  for  the  work  in  question  shall  be 
exactly  the  same  as  those  set  forth  in  Clause  («)  of  the  said  conditions  of 

contract  above  referred  to ;  and  in  fact  we  are  willing  and  hereby  agree  to  be 
bound  in  every  respect  by  the  whole  of  the  terms,  clauses,  and  conditions  as  set 
forth  in  the  contract  dated  ,  19 


XV. 

Bond  from 
Builder  and 
Surety. 


XV. 

Bond /com  a  builder  and  a  surety  in  the  form  of  a  joint  and  several  bond,  (.c) 

Know  all  men  by  these  presents,  that  we,  A.  B.,  of,  etc.  [builder],  and  C.  D.,  of, 
etc.  [surety],  are  held  and  firmly  bound  to  E.  F.,  of,  etc.,  in  the  penal  sum  of 

()■)  As  to  the  rights  of  a  sub-contractor  on  the  bankruptcy  of  the  builder,  see  ante, 
p.  168. 

(s)  A  form  of  this  kind  was  used  and  was  considered  in  Geary  Wdlher  Sf  Co.  v.  Lawrence, 
Appendix,  p.  678.  In  view  of  the  difficulties  which  arose  in  that  case,  the  adoption  of 
this  method  of  contracting  is  not  recommended. 

(0  This  reference  is  to  F.  VIll.,  CI.  20,  ante,  p.  386. 

(«)  The  reference  here  was  to  a  clause  based  on  F.  VIII.,  CI.  30,  p.  389,  supra. 

(x)  See  generally  as  to  sureties.  Chap.  IV.,  Sect.  II.,  ante,  p.  25.  For  a  bond  by  a  con- 
tractor and  his  sureties  to  a  corporation,  see  L.  T.  Neifsp.  Vol.  107,  p.  545. 
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£  ,  ti>  Ik)  jmI  to  the  wl  K.  K.,  or  to  \m  ex  '       '  ,  rou  which         xv. 

TATilEXT  to  Ih<  woll  ami  tnily  m«do  wo  Mii^l  i".  ii«,  our  iind         

Mch  of  our  lii'lp",  cx'>rn,  and  «dninr»,  joiiitlv   aui   -<  >■  i.i.i', .    imnly   l)_v    thi'-i' Bond  from 
prcMMitii.     Staled  Willi  (jiirnoalx.     liatcdtliiii  day  of  .     '      '  BoUder  and 

Sorotj. 

WlilUR  I)V  an  ajjTtnt,  etc.  [recite  ayrrtmtnl] ;  Am>  wiikas  om  the  trc.ilv  for  the        ■~r~, 
-1  .    •,'M,-t'il  wa*  acrd  that  the  »-l  A.  II.  and  C.  I>.  [nurtty]  hhimll  .  Ji.  r  ;,.io  "^/jl",;, 
wriltvii  Umd  or  i.lilii;ntii)n  ;  Now  thk  <<)sim)S  ot  the  .i'  "  ci>nlracu 

Ii    tli.it  if  the  alHive  Ixiumleii  .V.  H.,  his  cxnn  .ind  adnmr.^  '  s     i  • 

Icto  and  finish  the  nd  [ilrtcribr  huililing  to  In  rrrrtnl],  Ko 
t,  as  afs.1,  and  also  well  an<l  Inily  («)  olr-orvi'.  iKrf..rni,  nihil,  Coiwlilion. 
■n<i  ■  ciivts,  cotitrai-ts,  and  n,;rnits  conid  in  iLo  aaid  np^'nt,  and  on  tho 

jiart  \.  II.,  his  i-x.irs  nr  a  h!!"-^.  to  !'»•  n!»ii'rvod,  i>eifiirnio<l,  fnlfillcd, 

and  ke(>t,   within  xui-h  linirs  iiml  i  .   in  iill  rus|iocts,  as  in  tho  »1 

Bgrmt  !>ri«  montd.  stid  n<-ciirilin^  to  ;  :i,  plans,  elevations,  sections, 

and  1  to,  then  tiic  .ilusc  wntieii  l>ond  shall  ho  void  and  of 

no  t  .  ill  he  and  roinnin  in  full  force  and  virtue. 


XVI.  XVI. 

Noncr.  to  buildtr  to  proceed  with  work.  («)  Notice  to 

To  A.  B.,  of,  etc.  [huilJer].  SuMtr  to 

I  ll»BT  pivo  v..  1  iiMti.i'  anil  require  you  forthwith  to  proceed  dili^cnlly,  and  in  P™"'*"- 

a  proiK'r  and  ■  •■  manner,  with  the  erection  and  completion,  in  acco'd- 

anco  with  ill'  •  contract  entered  into  hy  you  with  mo,  dated,  etc.,  of 

Uic  '  ripttoH  of  biiilJinijt]  dituate,  etc.  :  Asn  TlUT  in  caso  you  shall 

ncgl-  '•  to  |.r  rnd  with  llio  erection  and  completion  thereof  as  nfsd 

for  da>s  after  '  '  of  this  notice.   1  shall  then  enter  into  and  upon 

the  «d  pfmos,  and  ■  ^i  other  contractor  and  workmen,  and  supply  such 

I     I  -y  to  complete  and  fini-h  the  sd  at  yonr  risk  and 

•■         .■   .•  pillier  finished  or  unfini>hed,  a«  I  may  ho  advised  ; 

Am  ^  as  mav  I  v  for  the  purpose 

ofr  lithosilr  I  ohtaininR  [rtyrat 

■  or  I V  /me  liuo  to  mo  piirsii.iin  i )  tho  8<l  contract 

1  Mfl    lO','  fM>     Ml  , 

Signature 


XVII. 
NoTlcr  to  buildtr  n/  termination  of  contract,  [n) 


XVII. 


Hotica  to 


"  Wiikas  hy  an  a:?nnt.  etc.  fraci/«<i'7""''''^  •  A»d  whjh -•'■■>-"-■■'"•■  ■••  mentd  Builder  ot 
Id  tho  »<l  sp«<iliC'>ri  14  diMatisfifld  w  ■  re  and  m  Mth.  termination 

K'  I    .»   il.A  rate  of  progreae  of,  the  .  ,      .1  tho  cin;  .,   :  .,.,  1  t>  of  Contraot 

1  tho  cxon  of  tho  workn  in  tho  manner  and  at  tho  ratn  of  progress 
i  - ,  -  .  -  .  by  the  s-l  architect ;  Now  thk  »d  [emploucr']  doth  iikby  hive  the 
•D  tbe  *d  contractor)  and  each  of  you,  votice  that  ho  will  at  the  cxpiron 

(•)  Aj  to  thr  force  of  Um""*  word",  trt  Ki»3^on-vpy»-ll%tt  (Uafor)  r.  l/aniiiu,  [1892] 
2Q.  B.  491.  .til  .    -■,  I.  r 

(«)  The  \l.,  Serl  III.  (h).  antr, 

p.  IM,  for    .  -nl.     ivs;  K.  VI.,  CI.  13, 

p.  979,   for  ft   t'Ttll   >i[    I  .111..-   iHii'  I    wiii'  iJ   lit"   u".ii  n   Ilia,    I--   ,;i*t-n. 

(«)  9e*  thii  form  in  fValifr  r.  L.  4  .V.  H'.  Ky.  Co.,  L.  H.  I  C.  P.  D.  523. 
E.B.C.  2  D 
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[SECT.  I. 


XVII.        °'  °°^  week  from  the  date  lirof,  take  the  sd- works  entirely  out  of  your  hands, 

and  will,  if  need  bo,  employ  other  contractor  or  contractors,  workman  or  work- 

Kotico  to  men,  to  proceed  with  the  sd  works  and  complete  the  same,  and  also  that  the  sd 

Builder  of  architect  on  their  behalf  will  procure  and  make  use  of  such  labour  and  materials 
termination  as  he  may  deem  necessary,  deducting  the  cost  thereof,  as  in  the  agrmt  provided. 
of  Contract.  And  the  sd  employer  gives  you  further  notice  that  the  sd  contract  shall  be  con- 
sidered void  as  far  as  relates  to  the  works  or  maintenance  remaining  to  bo  done, 
and  that  the  sums  of  moy,  materials,  implements,  and  penalties  brnbfre  mentd 
shall  bo  and  hrl>y  are  forfeited  to  the  sd  employer.  [Add,  if  necessary,  as  to 
expenses  incurred  in  taking  possession  of  irorksJ} 

To  .  Signature  . 

Dated  , 


SECTION    II. 

AGREKMENTS   FOIl   BVILDISG   LEASES. 

PAOE 
XV II I.     A'j  for  99  ymrt  of  one  hoxue  (o  be 

d 40.1 

XIX.     A;  .:ief.     Ilitute* 

■inltd,  rle.    .     405 
.VA'.     »4y'  '■'   'jTu,!   ./   o'ni'iinj   cM't  .11   rompletion  of 

I  I     ail    fxiriiiitt    Kiile.       ('umtitiont    if    within 

'  •■ 411 

XXI.     A'V  'ityleate  providiny  for  pulling  down  txi$l{tiy 

I  lini)  new         .......     417 

XXI f.     A'l  iilirt  dautafi/r  iuterliun  in  (U/rrrmrult  for 

I-  4L'l 

xxiii.    J;-'  r.if,ue 4:;;t 

XXH'.  A'jr-  t  in  ftt  in  tomidtralion  of  n  rent- 
rlrii;'  if  a  piot  of  land  part  of  an  ctiale  laid  out  for  buildiny 
l'rj-.tn 423 


XVIII.  XTOL 

AotCKMEXT  ro«  BcaniNO  Lr.AAr.  /./r  99  yoiri  of  one  home  to  be  granted  after  Agreemant 

hiildiny  finished,  a)  tar  Boildiiig 

LeftM  for 
Ax  AuRCUirjrr  ni«(Ic  the  day  of        BenrEcx  [partietl.    Whereby  it  i    99  jt\n. 

•gTC«<l  M  follom :  ^_ 

r»rtir». 
J    Tiif  I... -v.!  ..i.iii  .i.,tn  •\,..  ..Tr,;r-it:..ii  .-,f  cal-"-''*-  ■"  .'.ii.;  fr,..>  ti...  ,.    , ,    . 

ila-  I.  TlUT  I'! 

wh. :..     -    ..:- -      .    .      ;  Un  hereto  :.;:.    . 

onljr  of  esecatmg  the  woriu  mentioned  in  CLtiue  2  hereof.  (/>} 

JL  Tne  tct  'hin  the  ►■■'  f  ca' 

own  coet   in  •     in  s  "i'  I  ^"rkm.-ii 

materials  of  '  !  kin<L  < 

ktotntory  ai"l  '1  in  am, 

cl«Tatiori 

Iwintr,  ai: 

.....  I 

S 

'  If 

•f- .W  I  uT  :  '1, 

with  A  SlllUiilc  ^i'Jll^.■  •■■('. !■.,  ii.-  ii^   n.'-    "■■■ '■  -•  •      ■  i    ii'-    ■--•i'l   (■■■■!  of 

(a)  Thu  form  ■•  "Vm  from  Ih*  £mr^'  i-rj<n  <f  f'ormi.  Vnl.  VII.,  p.  J05,  by  p»t- 
1  of  Ih*  I 


at  hit>  T' ' 

!  irifh  <>.■■• 

■ 

':'■ 

time, 

•  uit- 

(il  A*  to  \hu  r-  &2.  me. 


For  eU»i«  fr  ■ ,  Jinj  lortitnumn  "f  !     '        '•'       •."•.w  I .  XXI..  Of.  I*,  19, 
p.  420. 

2  t)  2 
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FOEMS  AND  PRECEDENTS. 


[SECT.  II. 


XVIII. 

Agreement 
for  Building 
Lease  for 
99  years. 


Tenant  to 
insure  when 
house  roofed 
in. 

Tennut  to  pay 
proportion  of 
repair  of  road- 


Power  for 
landlord  to 
enter  and 
view  works. 


Eight  of 
re-eutrT*^  on 
default  in 
completion. 


grotincl,  in  a  line  and  tmiform  with  the  wall  on  the  side  of  the  adjoining 

plot  of  ground,  expending  on  the  before-mentioned  works  in  cost  of  labour  and 
materials  the  sum  of  £  at  the   least,  and   producing  vouchers   of  such 

expenditure  to  the  landlord  if  required.  Provided  always  that  if  the  tenant 
shall  be  prevented  from  finishing  the  said  dwelling-house  and  works  through 
labour  disputes,  he  shall  be  allowed  such  a  reasonable  extension  of  time  for 
completion  of  the  works  as  the  surveyor  for  the  time  being  of  the  landlord 
shall  certify.  Provided  also  that  all  materials  or  work  condemned  by  the  said 
surveyor  shall  be  removed  and  replaced  by  others  approved  by  him. 

3.  So  soon  as  the  said  dwelling-house  shall  be  roofed  in,  the  tenant  shall 
insure  the  same  in  the  joint  names  of  the  landlord  and  tenant  in  an  office 
approved  by  the  landlord,  in  the  sum  of  £  .  {d) 

4.  The  tenant  shall  pay  to  the  landlord  a  proportional  part  (to  be  ascertained 
and  fixed  by  the  landlord's  surveyor)  of  the  expense  of  keeping  in  repair  the 
roadway  and  footpath  in  front  of  the  house  agreed  to  be  buUt  until  the  same 
shall  be  taken  over  by  the  local  highway  authority. 

5.  The  landlord,  his  agent,  and  surveyor  shall  have  the  right  at  all  reasonable 
times  to  enter  upon  the  said  premises  to  view  the  state  and  progress  of  the  said 
works,  to  inspect  and  test  the  materials  and  workmanship,  and  for  any  other 
reasonable  purpose,  including  the  constructing,  repairing,  or  cleansing  of  any 
sewer  or  drain  from  any  adjoining  land  of  the  landlord. 

6.  In  case  the  tenant  shall  fail  to  complete  the  said  dwelling-house  and  works 
within  the  time  aforesaid  and  in  accordance  with  his  stipulations  hereinbefore 
contained,  or  shall  not  proceed  with  the  works  with  due  diligence,  the  landlord 
shall  be  at  liberty  to  re-enter  upon  and  resume  possession  of  the  said  land,  and 
thereupon  this  agreement  shall  cease  and  become  void. 

7.  The  tenant  shall  pay  the  fees  of  the  surveyor  of  the  local  authority,  and  all 
other  fees,  charges,  and  expenses  which  during  the  progress  of  the  works  or 


Lease  to  be 
granted  on 
completion  of 
works. 


Tenant  to 
pay  district 

sun'cyors  and    afterwards  may  become  payable  by  statute,  the  bye-laws  of  the  local  authority, 
other  charges.  ii  ■         "^  t^  J  J  J  .'  i 

or  otherwise. 

8.  If  the  said  messuage  and  works  shall  be  finished  by  the  tenant  in  accordance 
with  the  stipulations  hereinbefore  contained,  the  landlord  will  grant  and  the  tenant 
(without  any  investigation  of  title  or  any  abstract  or  evidence  thereof  (e))  will 
accept  and  execute  a  counterpart  of  the  lease  of  the  said  plot  of  land  and  the 
dwelling-house  erected  thereon  for  the  term  of  99  years  from  the  day 
of  ,  at  the  yearly  rent  of  a  peppercorn,  if  demanded  for  the  first  year 
of  the  said  term,  and  tlie  net  yearly  rent  of  £  during  the  residue  of  the 
term,  pa3'able  [half-yearly']  on  the  [state  days  of  paymenf],  the  first  half-yearly 
payment  of  such  yearly  rent  of  £  to  be  made  on  the  day  of 
The  lease  shall  be  in  the  form  set  forth  in  the  schedule  hereto,  with  such 
modifications  as  the  parties  may  agree  upon  or  circumstances  may  render 
necessary.  (/) 

9.  The  tenant  will  pay  the  costs  and  expenses  of  and  incidental  to  the  said 
lease  and  counterpart  and  £  for  the  costs  of  this  agreement  in  duplicate. 

10.  The  tenant  shall  not  [except  by  way  of  mortgagel  assign  or  part  with  his 
interest  under  or  the  benefit  of  this  agreement  or  of  any  part  thereof  without  the 
previous  consent  in  writing  of  the  landlord,  and  in  case  of  any  permitted  assign- 
ment the  tenant  shall  continue  liable  for  the  performance  of  the  several  stipula- 
tions herein  contained  until  the  grant  of  the  lease  hereinbefore  mentioned. 

(J)  See  another  clause,  F,  XXL,  01.  15,  p,  419. 
(e)  See  F.  XXL,  CI.  2,  p.  417. 
(J)  See  F.  XXTIL,  ct  scq.,  p.  429. 


Tenant  to 
pay  costs. 

Tenant  not 
to  assign 
agreement. 


SECT.  1 1. 1 


AOUKKMENTS  FOR    LE.VSRi. 


4(j: 


11.  Usfra  the  e\ 
to  b«  «  tciuiit  at  w 
obligationa  as  if  the  I 

As  WITHESS,  ETC. 


loa.*o  as  afi)res.»i(l  till-  '  ■! 

1  at  tlic  same  rent  .> 
■o^i;  liA'l  ti'joii  actually  executed. 

[Siyna/urr*  of  both  partitt.'] 

TUC   SCUEOI'LB   ABOVE  RCrEUttCD   T\). 

[^Form  of  Itait^  (y) 


xnii 

Agreement 
for  Building 
L«<u*  (or 
99  7«an. 

Ti'n*Jicy  >t 
will  until 
leue  executed. 


XIX. 

Agrtemtnt 
for  ureral 
BaildioK 
Leasei  to 
Tenant  or 
Homineo. 


Xl.X. 

AOMtMBrtT  t  iixg  Itases   to   tenant   or  nomintt.(h')     Tin: 

Amimi  Iv  '  Ji  criinin  jJuli  br/ore  ItaseM  of  other  pioti  urr 

ffmntni.  iyr/mirale  ieatci  to  be  yraiilrd  tthrit  houses  covered  in,  Cerliiin 
turn  to  h*  laid  out  on  nfh  house.  Covennnls  to  he  contained  in  lea."i. 
Tenant  to  mai-e  a  road  and  pay  proportion  of  roods,  etc.,  to  be  useil  in 
common  trilh  nlh^r  "^•ij^'-rt.  /'"ir^r  In  bindtord  to  determine  aijreciiient 
and  to  lake  j-  ■,  etc      Covenants  by  lessor  to 

build  only  in  j  rnanls  from  other  tenants  to 

pay  projKirtion  l/  icj.'tur  vj  r^-jUi,  etc.,  etc. 

Av   A.i  «T  in,1..  tlio  day  of  ,  13     ,  Betws  A.  B.  of,  etc.  (hnwr  Partiee. 

I  "),  of  tliu  one  part,  and  C.  D.,  of,  etc.,  (hrnar  called  "  ttio 
.-•r  part. 

1.  Pniis.j  fr.m  the  date  lirof  the  tenant,  for  the  pposcs  only  of  biding  Power  of  entry 

an  I  s  and  works  in  the  manner  and  to  Uio  extent  bniar  j"  .'[^°*°'  *" 

*ti|'  >ti  tlio  plotji  or  pioccH  of  land  Hituate  at  ,  fronting 

on  tiio  [Jes'-ription,  etc.],  whicb  arc  dclinoatv>I  and  dcscd  in  tbc  plan  lirunto 

annexed  and  thron  coloured  ,  and  nunibvred  resply  (hrnar  called 

"  tbe  premes  comprised  in  this  agrmc  "). 

9.  The   tenant  will,   within  years  from   the  date  bruf,  (i)  at  bis  own  Tinief..r 

cxpen.»«,  cr<vt,  cover  in,  and  finish  fit  for  occiipon  on  the  prenies  comprised  in  1"'>1<1'»({- 
*'  -    ■        '  I  luid  :J0  dctacbe<l  villii  residences, 

i'Cr  vault-",  areas.  cardenH,  sewers, 

.  .ind  paviii  '      '!  bid  on  tlio 

plan  tlio  rs  of  senii- 

1"  II IV  III  ,  ami  \Mii  I'll  nil  the  plots 

1  ttic  sd  pUn  tho  ad  20  detached  villa  residences 


thu 

wilii 
'!   I 

r  ■•• 

ilfUi' 

numt 
on  or 


pairs  of 
tBccs,  oui! 
■  I.I-,  lonces,  an'l 

.  nbered  I  to  20  ; 

I  I    ,,     -  .,      -  1    . 


I'VViT*     .tn 


a  The  tenant  wi" 
^1  semi-detached  .r 
Kanl.' 

fit  . 
hni 
bcii 


,1...  T..^-, 


% 


,  rt  K7.,  p.   4?«. 


sm  r.  XXVII. 

(*)  An  ajfiwn 
leiiee,  t««i»H(n«i 

or  •••!  •'■••     •■■■■ 
(ISh 
l«a> 

Per  .  \..l.  I..  (..  .■.'.. 

(.  .  terO.  li»,  pi*. 


r  a  fonn  ni  ■•vi^mrDt  ol  hii 
.  Vol.  III.,   p.  M:.     See    a 


■-111* 
l.-r 
io( 


iil- 


j.i«n-,  •  ;c. 
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FORMS  AND  PRECEDENTS. 


[SECT.  II. 


XIX. 

Agreement 
for  several 
Building 
Leases  to 
Tenant  or 
Kominee. 

Tenant  to  lay] 
out  a  certain 
sum  upon 
each  house. 

Tenant  to  use 
land  only  for 
purpose  of 

agreement, 
and  n(t  to 
bum  I  ricks, 
etc. 


Not  to  di^  up 
or  remove 
clav,  etc. 


Landlord  to 
grant  leases 
of  plots  1  to 
20  on  certain 
conditions  to 
tenant  or 
approvod-of 
nominee ; 


— tenant  not 
to  assign,  and 
nominee  not 
to  be  accepted, 
■without  pre- 
vious approval 
in  writing  of 
the  landlord. 


plans,  sections,  elevations,  and  detail-drawings  throf,  which  have  been  signed  by 
the  parties  hrto,  and  a  cop}'  whrof  has  been  deposited  witli  the  architect  or 
Biirvej'or  of  the  landlord. 

4.  Upon  each  of  the  sd  semi-detached  honsos  so  to  be  erected  as  afsd,  the 
tenant  will  lay  out  and  expend  the  sum  of  £  at  least,  and  npon  each  of 

the  sd  detached  houses  so  to  be  erectci  the  sum  of  £  at  least,  and  will  at 

the  request  of  the  landlord  produce  full  and  satisfactory  vouchors  of  expenditure 
to  the  value  afsd. 


5.  The  tenant  shall  not  during  the  continuance  of  this  agrmt  carry  on,  or 
permit  to  be  carried  on,  or  committed,  on  any  part  of  the  premes  comprised  in 
this  agrmt,  or  in  any  biding  or  erection  thron  (whether  affixed  to  the  land  or  not), 
the  business  of  bvickmaking  [or  the  mahing  or  lurning  of  hrichs  for  any 
■jmrpose  (i-)],  or  any  trade,  business,  manufacture,  or  occupation  whatsoever,  or 
any  nuisance;  nor  use  or  allow  the  premes  comprised  in  this  agrmt  or  the 
hidings  thron  to  be  nsed  for  purposes  of  pnblio  amusement,  or  for  any  otlier 
purpose  whatsoer  than  strictly  for  the  purpose  of  this  agrmt,  and  as  private 
dwg-hses. 

6.  No  part  of  tlie  several  plots  or  parcels  of  ground  shall  be  dug  out  deeper 
than  required  for  tlie  several  hidings  and  drains,  and  the  road  to  be  made  as 
hrnar  mentd,  and  no  earth,  clay,  sand,  loam,  or  gravel  dug  out  shall  be  sold  or 
disposed  of,  nor  shall  any  be  removed  from  the  premes  except  such  as  it  is 
necessy  to  remove  for  the  perfce  of  the  works  [and  no  bricks  shall  be  made  or 
burnt  upon  the  sd  premes.  [1)1 

7.  [Tenant  to  insure  house  as  soon  as  covered  in.     Insert  CI.  18  of  F.  XX., 

p.  415.] 

8.  The  landlord  will  from  time  to  time,  at  the  expense  of  the  tenant  as  hrnar 
mentd,  when  and  as  olten  as  any  of  the  houses  to  be  built  upon  the  pieces  or 
plots  of  land  numbered  1  to  20  inclusive  on  the  sd  plan  shall  have  been  erected 
and  covered  in,  and  the  drains  and  sowers  thrfrom  sliall  have  been  formed,  (»/!) 
to  the  satisfaction  of  the  architect  or  surveyor  for  the  time  being  of  the  landkird, 
and  in  all  respects  according  to  this  agrmt,  grant  or  cause  to  be  granted  to  tlie 
tenant  or  liis  nominee  to  be  approved  by  the  landlord,  a  lease  of  such  house  or 
houses,  and  of  the  site  throf,  and  of  the  intended  yards,  gardens,  and  outbuildings 
thrto  belonging,  such  lease  to  be  for  the  term  of  99  years  from  the  (unless 
sooner  determined  by  surrender,  re-entry,  forfeiture,  or  otherwise),  and  to  contain 
the  several  exceptions,  reservons,  covts,  condons,  and  provisions  hrnar  speciDed. 

9.  (n)  The  tenant  shall  not  in  any  way  assign  or  part  with  the  benefit  of  this 
agrmt,  (<.)  and  the  landlord  shall  not  be  required  to  grant  a  lease  to  any  pson  or 
psons  other  than  the  tenant,  mdess  and  until  the  landlord  shall  previously  approve 
in  writing  of  such  pson  or  psons,  or  nominee,  or  shall  grant  to  the  tenant  a 
licence  in  writing  to  assign  any  plot  or  portion  of  the  premes  comprised  in  this 
agrmt,  Nor  shall  any  nominee,  or  assnee,  of  the  tenant  be  entitled  to  take  any 

(A-)  Insert  these  words  if  no  bricks  to  be  used  in  the  building  operations  under  the 
agreement  are  to  be  burnt, 

(I)  Sometimes  the  first  part  of  CI.  5  is  omitted  and  these  words  added  to  CI.  6. 

(ni)  Insert  here  any  provisions  making  the  completion  of  roads  a  condition  precedent. 

(h)  In  tlie  case  of  a  large  building  scheme,  arrangements  are  usually  made  for 
assignments  or  underleases  by  the  builder. 

(o)  If  the  agreement  does  not  prohibit  assignment,  an  assignee  of  the  entire  agreement 
is  entitled  to  a  lease  of  one  plot  as  soon  as  the  works  are  executed,  without  assumiug  tlie 
liability  of  the  tenant  in  respect  of  other  plots:  ]Vil/i!»son  v.  Vlemcitts,  8  Ch.  App.  96, 
noted  ante,  p.  217. 
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It  ,'4  to  compolllio  Luidloril  to  );raiita  loasc  uf  iIk' sil  promos  XIX. 

t  it,  or  ntiy  |)ortiim  tlirof,  to  -iieli  noiiiiniv,  or  nssli^ioc, 

eiccpt  111  piir^c  ul  tlio  sj  cuodotin  prcccilcut,  and  of  the  provons  mid  cuuduiiii  of  Agretmont 
thw  arrnit.  'or  «Teral 

BaildlDg 

10.  TiiK  clear  anoiiol  rent  to  bo  rMorrod  in  and  by  tho  Bd  Icomr  in  rcsjwct  of  x^tii't  or 
the  mI  plot*  or  par    '      '' .    '         '        I  1  to  20  inclu.'tivo  on  tlio  «il  plan  nit  ofid,  Homines 

■lull  b«  £  r  'y,  and  in  rt-jipect  of  tlio  sd  plots  of  hind  ." 

nombercd  -I  to  3<>iii'  uim-  <>  i  in"  -^  >  plan  a.s  afml,  shall  bc£  for  ench  and  Hnit. 

erery  ouch  plot  of  land  rctply,  «uch  renti  rc»ply  to  bo  p.AVablo  os  hrnar  provided. 

11.  ip)  Tub  tenant  will,  when  and  so  oflon  a«  any  IioiijH!  or  houses  so  to  bo  Tenant  to 

built  Uj 'I '■    ■  ■■'  ■  "■  '  '   '"  •■''  'i!id  nutnlK-rCil  1  to  L'O  incliuivc  on  tho  sd  plan  ■PP'>'  fnr  »ml 

■liall  1-  1  in  as  afxd  (.,f  which  no  leouc  ahall  have  been  T"'"'''  '.''•■"";. 

RT^iiii'-  ■I'-"  IT  I.'UKCH  to  liini  or  his  nomnice  to  bo  jj,(^.  (^|^, . 

a\  iih  tho  iippiirLs  ns  afiw!,  without  in  — to  rxccuto 

R!  .      ilirto.  (</)  and  shall  duly  execute  a  counicriiart. 

C'  li  lo.iiu'  or  looses ;  n;id  every  such  lease  and  '•**»«  «nJ 

c  I  nnd  en^rrosscd  bv  tho  B<ilor  of  Uio  landlord,  '"""'"l-rt'. 
n:  -  for  tho  pre|iaration  of  every  such  lease  .^.rieun-nt,  in 

a:  'onl.il  theroto,  tho  luni  of  gnine.is  u-  i.rc|>arr'<l 

fc  r  .and  aUo  piiinoas  for  anv  addllional  litiiisc  com- liylnndlonl'* 

I" 

paring,  .-.Uu:;iia^ 


•.  and  tho  tenant  Rliall  bear  and  pay  tho  exiicnsoM  of  pre-  ""liciinr  »t 

,  ill',  ubtainin;;  Uio  cxon  of  IIiom  nrcsonU  in  duplicate.  ttnantu 

"  '  '  expense. 


C' 


12.  T  :  '      "  i>l  will  from  timo  to  timo,  at  tho  cxpcnso  of  the  tenant  ns  I^DilIonl  will 

linibfrf  "n  all  the  sd  Iiou-^m  to  Ihj  erected  upon  the  sd  plolB  of  lan^l  Kraut  l<'«»<'»  <•( 

tin-  '  '                •■■       '    '        'ill  have  been  complctelv  finished  in  l''"^;-'""^" 

•1:  or  Riirvovor  of  the  landloni  for  the  ,   '"  r"*"* 

til!.  .           ■  ;..■    .i.MiL  M-i,  and  tlie  loa.se  or  leases  throf  shall  ^rai,i,j  „f 

hn\     '  ■    !  '.•    ■         .  iMco  of  the  coiidons  hrnbfrc  coiitd  ;  and  in  addition  plnLi  1  lo '.H), 

thr'      1  "f  tho  liousos  to  lie  built  upon  tlio  pieces  or  plots  *>i<l  tlie  liou—' 

of  '.  •!  on  the  sil  plan  shall  hovo  been  erected  and  ""  J''"'*  -'  '" 

c  went  thrfrom  shall  have  been  formed  to  tho  irj,„"|"jj^r' 

K\-  r  surveyor  for  tho  time  licing  of  the  landlord,  and  in  niii>linl  etc. 

ol.       .  -  agrmC  prant  or  cau>c  to  l>o  crniiti'd  to  tho  tenant 

or  his  I.  1  a.s  afsd,  a  lease  of  such  l.ist-nientd  lionsu  or  houses  and 

of  thf  f  tho  i'ltcndod  yariK  gardens,  and  outbuildings  tlirto 

Ix-  ■  •  Im)  for  tho  term  of  99  years  from            (unless  sooner 

d'  -.  f-ontry,  forfeiture,  or  otherwise),  and  to  contain  tho 

K  ■•  .  covt«,  conditions  and  provisions  hrnar  specified  : 

«i.  :  1  the  It-nanf  will  apply  fir  and  accept  a  loaso  or  Tcnint  will 

le  1  '  1  ot  Mich  house  or  houses  without 'PI'lv  for  snJ 

in  I  and  the  tenant  or  su<di  nominee  ""'"I't  ""f'' 

sli  ;    and  every  such   lease  and   "•■"*■"• 

Ci  solor  of  tho  landlord  and  at 

til'-  .j-Ti-'-  III  .1'.'.  '11.1111  •;  mil  ui'-  ji'itisions  mentioned  in  tho  pro- 

CCil:  ,■  ;    ••  .-T.ljill. 

18.  The  tenant   •hall   pay   all   fees  and  other  moys   which   may   Wome  Tenant  will 

payable  to  any  district  or  public  surveyor  in  ro.ipoct  of  tho  prcmes  comprised  I*)'  <li»iriit 

»ur>eynr'i  ttu\ 

(p)  If  the  hnni^,  SI-  mull.  »n  »rr»nj»Tn.-iit  .SnnM  be  mtde  to  Include  MTcral  in  one  '•nd'';"'/  «"'- 

!«,          ■  1.                                                                  reyor »  (p«^, 

'  ind,  so  ioteodeil  leue*  (exeliuire  of  a 

,„!  1  . .  ..H  /..  .1.. !_..  .■- ...1.^  V. 4  r. 

A"--  ,  lit  (Uke, 

I"  .  mI  fnr  ttm 

U^^tHaW.  ;.     Fiifi                                                    \.\l.,tl.  :',(>.  417, 

(r)  lint  •«  '.VB,  aa  to  i-                                                      ,,-. 
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FORMS  AND  PEECEDENTS. 


[SECT.  II. 


XIX. 

Agreement 
for  several 
Building 
Leases  to 
Tenant  or 
Nominee. 

Landlord  umy 
enter  to  view 
work  ; 

and  graze 
cattle,  etc. 

Every  lease 
shall  contain  : 

IveservatioQS 
and  excep- 
tions, etc. 


Covenant  to 
pay  rent ; 


—to  make 
a  road  ; 


■ — to  pay 
proportion  of 
expenses  of 
repairing  new 
roadway,  and 
of  making  and 
repairing 
roads,  etc., 
to  be  used 
in  common 
with  other 
tenants ; 


Covenants  by 
landlord  for 
quiet  enjoy- 
ment. 


in  this  agrnit,  and  shall  pay  to  the  architect  or  surveyor  of  the  landlord 
for  the  time  being  the  usual  and  proper  fees  of  a  surveyor  for  supplying  the 
drawings,  superintending  the  several  works,  and  giving  certes  of  the  com- 
pletion thereof. 

14.  The  landlord  and  his  architect  or  surveyor  for  the  time  being  may,  at  all 
reasonable  times,  enter  upon  the  premes  comprised  in  this  agrmt,  or  any  part 
throf,  to  view  and  survey  the  works  hrb;  agrd  to  be  executed  and  the  materials 
to  be  thrin  used.  The  landlord  and  his  agents  shall  also  during  the  continuance 
of  this  agrmt  be  permitted  to  enter  upon  the  premes  comprised  hrin,  and  to  use 
the  same  for  the  ppose  of  grazing  cattle  and  for  any  other  ppose,  provided  that 
none  of  the  rights  of  the  tenant  under  or  bv  virtue  of  this  agrmt  be  prejudiced 
thrby. 

15.  EvEKY  lease  that  shall  be  granted  in  pursuance  of  this  agrmt  shall  contain 
such  exceptions  and  rcservons  of  the  running  of  water  and  soil,  and  of  all  right 
(if  any)  restricting  the  free  use  of  any  contiguous  or  adjoining  land  of  the 
landlord,  or  the  approprion  at  any  time  hrar  of  such  land,  for  biding  or  other 
purposes  [see  note  (().  p.  40'J],  as  are  usually  inserted  in  tlie  leases  of  the 
landlord ; 

And  every  such  lease  shall  contain  covts  on  the  part  of  the  tenant,  or  his 
nominee  approved  as  afsd,  for  payrat  of  such  apportioned  rents  as  are  hrnbfrc 
mentd  by  half-yearly  payments  on  the  day  of  and  the  day  of 

,  the  first  paymt  to  be  made  on  such  of  those  days  as  sh;[ll  first  happen 
after  the  granting  of  the  lease,  and  tlie  last  to  be  made  in  advance  one  calendar 
month  before  the  expiration  of  the  terra,  and  [for  covenant  to  complete  buihlini/, 
etc.,  see  F.  XX.,  CI.  15,  p.  414].     And  to  make  and  lay  down  on  the  side 

of  the  plots  numbered  1  to  20  inclusive  on  the  said  plan  a  new  roadway 
feet  in  width,  with  a  footpath  feet  in  width,  to  tlie  satisfaction  of  the 

architect  or  surveyor  of  the  landlord  for  the  time  being  ;  such  road  and  pathway 
to  be  properly  made  and  laid  down  with  chalk  or  bavins  and  gravel,  the  road  to 
slope  nine  inches  from  the  crown  to  the  water-tables,  and  the  pathway  to  slope 
two  inches  towards  the  water-tables  : 

And  to  pay  a  fair  and  just  proportion  (such  proportion  to  be  settled  by  the 
architect  or  surveyor  of  the  landlord  for  the  time  being)  of  all  expenses  and 
charges  for  repairing  the  sd  new  roadway  and  pathway,  and  for  making,  renewing, 
and  repairing  all  other  roads  or  pathways,  pavements,  channels,  sewers,  drains, 
watercourses,  and  party  walls  or  fences  which  are  or  shall  be  used  in  common 
by  occupiers  of  the  premes  comprised  in  this  agrmt  and  the  occupiers  of  any 
dwg-hses  and  hidings  erected  or  thrar  to  be  erected  on  any  part  of  the  estate  of 
the  landlord  adjoining  or  contiguous  thrto,  until  the  sd  roads,  pathways,  sewers, 
and  drains,  shall  be  legally  repairable  as  public  roads,  highways,  sewers,  and 
drains,  in  which  case  the  tenant  or  his  nominee  will  be  liable  under  the  covt 
to  pay  taxes,  outgoings,  and  rates  so  to  be  contd  in  such  lease  as  afsd  :  Such 
proportion  shall  bo  fixed  by  the  surveyor  of  the  landlord  for  the  time  being. 
[Here  insert  such  of  the  folio  wiug  covenants  as  may  be  thought  necessary  : — (1)  Tn 
repair  (CI.  11,  F.  XX.,  p.  414) ;  (2)  To  paint  outside  (/''.  XXVII.,  p.  431) ;  (3) 
To  paint  inside  (ib.) ;  (4)  To  permit  landlord  to  enter  to  view  repairs  (ib.,  p. 
432);  (5)  To  permit  workmen  to  rtjmir  a-ljoining  premises  (ib.) ;  (C)  To 
insure  (ib.,  p.  431,  and  see  p.  436) ;  (7)  To  allow  landlord  to  insure  in  case  of 
default  (F.  XXVII.,  ft.  A32)  •  (8)  To  lay  out  insurance  monies  and  make  vp 
deficiency  (ib.);  (9)  To  (jive  'notice  of  assignments  (p.  437);  (10)  Not  to 
permit  trades  (p.  4:32)  ;  (11)  To  use  as  private  dieellinij-house  (ib.);  (12)  Pro- 
viso for  re-entry  (p.  432)].  (s) 

And  shall  contain  the  usual  qualified  covenant  by  the  landlord  for  quiet 

(s)  See  other  covenants  in  F.  XXVIII.,  p.  433 ;  F.  XXIX.,  p.  438 ;  F.  XXX., 
p.  441. 
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cnjoymcnl ; ((    Anp                  -Ii  leaae  shall   also  contain  all  other  covta  anil         XIX. 
cotKHMM  (if  any)  US'. .  '  I  in  leaaca  ufa  like  luiturc.  (u)  

16.  The  ti'iumt  wiii.  in  the  meantime  and  nntil  a  lease  or  '.  li  iv.'  foriereral 

been  jn'-kiitc'l  in  iur«co  .'f  the  n:;rint  in  that  belulf  hnibfre  conti  ■v.-nl  Bnildinr 

ploL'  of  laiiil,  [".ly  iKit.i  i!i.>  1  III  I  .r  I  iho  (tr)  ueveral  yearly  renta  ioliowin;;,  tluit  Ltatci  to 
M  to  aar,  fur  the  tir-!  y\r  '-   tn  llio  day  of  a  pepiKTCom,  for  1 1 »•  Tenant  or 

■ecooJ  year  from  tl:  .  the  »nm  of  £  ,  and  for  the  third  and  every  VominM. 

•abaeqocnt  year  fr  :<•  day  the  sum  of  £  ,  each  of  sucli  yearly  

renta  to  be  paid  liy  twa  e.jiuU  half-yearly  payments  on  tho  ilay  of  "  Tfuant  t..  |i«y 

•imI  Ihe  day   of  in  every  year,  and  iho    firbt   of  such    half-ye.irly  Jj^^il.^'" 

!o  on  tho  day  of  ,  but  so  nevleiw  that  frum  tlio  (jrantrj. 

time  Iwine  payable  under  this  present  agrnit  there  shall 
'  *  ■     (if  any)  which  nhall  for  tho  time 

under  any  \viisc  or  leases  which 

•    ■    "'it  behalf  hmlifro  contd, 

.1    ■  ii  any  time  have  been 

., .-'.v..  .. ...  .'I  ...iM."*  shall  l>o  equal  to  or 

1  eing  iMiyabIc  in  puriicc  of  this  agmit,  such  lai>t- 


17.  I^(  the  meantime  and  until  such  lease  or  Ica-VM  as  afwl  shall  bo  granted  Until  Invi 
tlw  ■  '  1  pliiU  of  land  Ruliject  tu  the  af^rniU  hrin  contil, '<'"'•**• 
and  to  tlio  covts  and  condon.*  hrhy  proviiled   to  l>o  ''l'^!''.' " 
con'  .  r  as  if  iii:ch  lease  or  lea^.  '.  , 
w«r'                                                                                     I  countequrt  or  counterpar  . 
tbrut.  \^f  J                                                                                                               1.1 1'«" . 

18.  TiTr  frnnnt  nr  his  nominee  shM  nit  remove  or  permit  to  bo  removed  Tenant  not 
'.un'  ;  ofthescl  '  !  other  works  in  accord.ince  with  to  remove 
the  ;                                      -1  hrin  co;.  it  the  consent  in  writing  of  the  ">»*'"*'••  ''«• 

(I)  In  onler  to  pwrent  il«l«ifir»f 'm  in  th"*  value  o(  the  premioes  demited,  where  ther 
fonn  put  of  an  relate  upon  "  uvi  nf  a  certain  clam  only  thould  tie  built, 

the  IftJfr  miiihl  obtain  frooi  -  winvC  covenants  : 

'■  Anil  .  ri  covL*  by  the  landlonl  not  to  erect  or  Covenant  br 

•ufler  to  :  any  |iart'of  the  estate  of  tho  Un.lh.rd  ''■»•"'  *"  "«' 

•dj.  ;  •.  and  not  hrby  den,"  .i  ">>'.v ,bou«e.  of 

_   .,      f      ■'    ,  I  ,  certain  cUut : 

■■  part  throf,  any  bid  r  ' 

'i«o-ii-.  '      •<.  in  tho  crL-ctinn  ..i  i-.i.:,  uf 

£  .\iid  that  nntil  the  sd  ron'N 

■'"'■■  "  "      '  ids  or  hi-h-  .-and  U.  Ulc 

[i.irt  of  the  a  coven«ul 

.  .1...  I (r..Tii  nil  ..ihcr 

jny 


expciue  of  keepmg  in  repair  sach  roads  or  wayi  and  the  footpaihi  throf.' 


w»r.i<  r.  |«ir 
d  anci  „f  ro«d«. 

■  if  !!:•_■ 


(•)  AtUto*u'\'.  -       -   ■     ■    .VS. 

r)  Wliere  t'  '.h«  same  rents  as  af«  to  be  payable  under  the 

",  anot..  • 


*•  the  yearly  rent  or  renta  or  sum  or  sums  of  money  hrinbfre  stipulated  to  bo 

ri..Tv..l  and  made  p<iv  ■!'.•  <••  >:  .■  ' r  l.  ,.»«  to  l>e  granted  throf  as  afsd  in 

irtiona  an  !  le  wd  be  due  and  payable  in  cas« 

r  leases  thr.. : _. ,   „      .•.J." 

(i)  See  Walti.r.  Un-Ut,  It  Ch.  D.  9,  «»/r,  p.  M  ;  I.nri,  r.  Baktr  (190i),  1  Ch.  4«  ; 
LaJf  ItoUamJ  r.  Knutmat^m  VrHrj,  l_  IC.  I  C.  I*.  Mm;  ftitittt  v.  Ckauman  (1903),  I  Ch. 
M».     Bat  tec  a.  tS,  i»/n. 
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FORMS  AND  PEECEDENTS. 


[SECT.  II. 


XIX. 

Agresmoiit 
for  several 
Biilcling 
Leases  to 
Tenant  or 
Komlnsa. 


Power  or  entry 
if  reot  not 
paid  or  iu  case 
of  bmkruptcy 
or  after  notice 
if  houses  not 
completed  as 
agreed  or  oa 
broach  of  any 
of  the  teuHUL's 
nL;TPe:nentSj 
etc. 


Power  of  laud- 
lord  to  use 
materials  and 
]jlant,  and  to 
prevent  tonant 
Iripni  further 
proceediui^ 
with  buikiiug. 


hviKllord  or  his  arclutoct  or  surveyor  for  tlie  time  beino;,  any  of  the  hiding 
materials  {y)  or  other  things  which  shall  be  brouglit  or  deposited  upon  the  sd 
plots  of  land  or  any  portion  tluof,  or  upon  any  street,  road,  or  passagj  adjoining 
thereto,  for  the  purpose  of  erecting  and  completing  the  sd  hotises  and  other 
works ;  and  any  Lilding  materials  and  all  other  things  which  may  have  been 
brought  upon  the  sd  plots  of  land,  or  upon  any  street,  road,  or  passage  adjoining 
tlu'to,  shall  become  tlie  ppty  of  tho  landlord  and  (2)  be  considered  as  immcdly 
attached  to  the  bldngs  to  be  erected,  O'  in  course  of  erection,  upon  the  sd  plots 
of  land  on  which  such  biding  materials  or  other  things  may  be  deposited,  or 
(as  to  such  biding  raateri;tls  or  other  things  which  may,  for  the  time  being,  be 
deposited  upon  any  such  street,  road,  or  passage  as  afsd)  to  the  hidings  for  the 
erection  or  completion  of  which  the  same  may  have  been  provided. 

19.  If  the  sd  houses,  offices,  outbuildings,  and  other  works  shall  not  be  erected 
and  covered  in  and  completed  within  such  times  as  afsd,  (a)  or  if  any  part  of  the 
yearly  rents  which  under  or  by  virtue  of  this  agrmt  shall  for  the  time  being  be 
payable  by  the  tenant  until  a  lease  or  leases  shall  have  been  granted  in  pursco 
throf  of  t'.ie  sd  parcels  of  land  shall  be  in  arrear  for  21  days,  whether  legally 
demanded  or  not;  or  if  theie  shall  be  a  breach  of  any  of  the  tenant's  agrmts 
hrin  contd,  or  if  tho  tenant  shall  become  bankrupt,  or  compound  with  or  make 
an  assmnt  for  the  benefit  of  his  creditors,  then  and  in  any  of  such  cases  it  shall 
bo  lawful  for  the  landlord  [after  giving  or  leaving  notice  in  writing,  to  the 

tenant,  or  at  his  last  known  address,  requiring  the  work  to  be  proceeded  with  or 
pointing  out  the  specific  default  of  the  tenant]  [oc  immedly]  to  enter  upon  and 
take  possession  of  the  premises  comprised  in  this  agrmt,  or  so  much  thereof  as 
shall  then  remain  to  lie  demised,  and  also  to  remove  the  tenant  from  further 
interference  with  tlie  erection  of  all  or  an3'  of  the  said  houses,  hidings,  and  other 
works,  and  it  shall  also  under  such  circumstances  be  lawful  for  the  landlord  to 
emplov  any  other  person  or  persons  to  carry  on  and  complete  the  same,  and  if 
he  s'lall  think  fit  to  authorise  him  or  them  to  use  (h)  the  plant,  materials,  and 
I'ptj'  upon  the  works  for  and  towards  the  completion  of  the  said  dwg-hse  or  dwg- 
iises  and  hidings,  or  other  works ;  and  the  value  of  such  plant,  materials,  and 
ppty  shall  be  estimated  by  the  architect  or  surveyor  of  the  landlord  for  the  time 
being,  and  the  costs  and  e.xpenses  incurred  in  any  way  in  carrying  on  and  com- 
pleting the  sd  dwg-hse  or  dwg-hses  and  hidings  or  other  works  as  afsd  shall  bo 
the  first  charge  thron,  and  the  same  or  any  part  throf  may  be  sold  by  the  land- 
lord to  pay  such  charge,  by  public  auction  or  private  contract,  and  without 
reference  to  any  outlay  by  the  tenant  thron,  and  the  sd  materials  or  otiier  things, 

(i/)  Having  regard  to  CI.  B,  supra,  which  provides  that  fit  and  proper  materials  "  to  the 
satisfaction  of  the  architect,"  shall  be  used,  it  uiiy  sometimes  be  couvenient  to  insert  the 
following  words  at  this  point :  '*  Other  than  defective  or  iuiproper  materials  removed  for 
the  purpose  of  being  replaced  by  proper  materials." 

(z)  See  ant'',  p.  170,  et  scq.,  as  to  such  conditions. 

(«)  If  the  delay  is  due  to  the  omission  of  the  landlord's  surve\-or  to  furnish  or  to  approve 
plans,  the  landlord  cannot  avail  himself  of  this  clause:  Ttoberts  v,  Bunj  Comnussioneii, 
L.  li.  5  C.  P.  iilO.     See  this  case  and  others  cited  ante,  p.  114. 

(6)  This  clause  as  to  the  user  only  of  the  materials  is  not  advisable,  as  difficulties  may 
occur  with  respect  to  the  construction  of  CI.  18,  in  such  cises  as  are  referred  to  at  p.  178. 
The  foUowIug  is  another  more  striugent  foroa  to  be  inserted  after  the  power  to  the  landlord 
to  enter  and  take  possession  of  the  Inid.  See  also  other  forms  with  more  stringent 
conditions,  F.  XX.,  CI.  22,  p.  415  ;  F.  XXIV.,  CI.  15,  p.  425. 


"  and  hold  and  enjoy  the  sd  promos  and  the  dwg-hse  and  dwg-hses  and  all  bhlings 
standing  thron,  and  all  plant,  materials,  and  ppty  of  the  tenant  then  upon  the  sd 
premes  or  any  part  throf  as  and  for  a  stipulated  compensation  for  the  damage 
occasioned  by  the  breach  or  fvilure  of  the  tenant  to  perform  this  agrmt  and  not 
as  in  tho  natnre  of  a  penalty  or  forfeiture,  and  neither  the  tenant  nor  any  person 
claiming  under  liim  shall  afterwards  be  entitled  to  an}'  right  or  interest  what- 
soever under  this  agrmt  or  otherwise  in  respect  of  any  such  land  or  of  the 
hidings  or  plant  and  materials  then  being  thron." 
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or  t'  '.  may  be  ruUiiicJ         ZIX. 

bv  t  III!  Ill"  ••'iiaiit  ill         

coiucquciwu  1  Agr««Bon'. 

dweluM.     Ti  v'ofio»»r*l 

fur  B.iiMin? 

,  I.'  .       ;j 

Un.i  y     . 

'.  "  '    Nomuiad. 
to  an 

\  iiLit    I'l     In  ■    ..n;  .       ;    1    111  i.i'c    fii    iiji-    i>.iiirkiii,'.>.>    ''.    i-n-.''  "^.'    '^''    '"'     "   'I't'it  Of  Ol 

B  brvacli  of  I'lo  a.;nnt  lo  insure  or  of  the  condition  aguiniil  assigning  lirulifru 
conttl].  (<•) 

90.  [Imiert,  if  ntcruary,  daute  €U  to  avoidance  not  ajeeling  other  parreh, 
F.  XX.,  CI.  22,<uf.  in/.,  \u  415.] 

91.  [InfrrI  ("I.  23.  F.  \X.,  ]•.  41<'>,  an  lo  I'tfti  not  hriny  grantnl  while  rtut 
it  in  arr-  '•] 

[22.    I  rnnfoitlier  ArUlratirtu 

par-  r  their  «'l»"»'- 

iin.;  of  the 

rtfereuce  (Ui.i  ■  >,  lliu  AiUiUulioii  Act,  1889.] 

23.  TiiKsi:  1^  HI  nj^int  only,  nnd  not  a     :ki  AuT^tnii-nt 
ortuAl  denitiw'  '  or  the  hMm);»  tu  be  '  '"  "P"-"'" 
tliro:i.  .ni  !  -!                                                                    .'I  anv  part  ol  the  wl  ;  "'""1    . 

I  I      n'  1  .1  il'IllliW,  but 

coir  ^iltii  pari  slmll  I'O  cxocilted,  oxii-|>l  bo  ^  u-imirv 

far  .  til"  I'lr'  i»f  the  leiiijii'  i!|>>n  f"ie  t*.T;ii.i  (twill, 

nfml,  uiij  lo  ciilitlc  ill'-  nnd  rem-  rcss  or 

otherwise'  for  the  n-'ovi-.  .  r»nt<  to  I  under 

theae  prcaents  aa  if  the  lea>v'  vi  )<ja.^t.'>  li.U  b<.c:i  a.-:'  J. 

24.  Tin:  «.,r!i '- tiio  li-.!":!"  n      1   i:i   l! ill  extend  lo  nnd  Operation  of 

inc!  rds  "  llie  teimiit  "  "'•  *•>'<«* 

i.h..  rr.vnl    .fas  hrin  "'»".^""'  ... 

,,.,.,  -1,1  1  «n'l      Iniai.t. 

Mil  the  lul  C.   II.  Ml   h<e  manner  as  il   llii-y   li.ul  lumeu 

her-  -.  r  tl;"  wnrl-<  "  l.-\iidlor<l  "  nnd  "  tciaiit  "  re^(■Iy  t  ■,  no  far 

at  :'  '.w  the  context  or  the  n.itiire  uf  the  c<uo  may 

ro, 

An  ttlTN»:»-i,  i.rc 

Scur.DULi:. 

[Containing  the  iptcificalion,  rfe.] 


XX.  «• 


T.xi  for  Ike  grunt  of  buihting  leases  on  eompltti'tn   of  liuiUlings  on  n:\  AgrMmcnt 

•ji»i'r«  •-■"''       r..:li:    ..   if  ,-,iki„   /:.,;.■•,.,■.   ,,f  il.    1 /,.„   //iiiVi/iii'/ for  Baildin; 


Aoitr.iniKTr . 

tjtrnsit 

Art,     I'r  ■■  nl   f/  rrii/.  Le«sei  With 

Lessor  tu     -  -       -  ■  I't    fo.m  > /"  Conditioni 

tease  in  stkfivlt.{t)  '   if  within  thj 

XatropolU. 

1.  Ajc  Aormt  made,  clc.  \froutd  at  in  F.  XIX..  p.  -lOS.]  /■«""•) 

9,  [/"ouyr  c/rnrri/  fj  huihl.     Ir.xrl  C|.  1  of  F.  XIX..        '  •  )  P»rU». 

(c  I  If  i!i.-  t.-!i>:,-   «:  :.   .  •..  :  r  t.xt  himirlf  a^intt  (trikei,   ■  .nwrt  •  cUoM  Pow»r  of  entri 

(iiTi  p. -I JO.  to  IniiM. 

( .  Iiat  if  [iimoinl  of  >  term  oolr.  tlmi  "  l2»  rzccaton, 

adiBiDi.irmtnf., 

(«)  Brt  n*  >•  '/ 

•aj  .^f'rir /.  .'. .  .  r.   '.  .     ,   \  v. 

(  "fc  be  gircn  if  D*cc<Mr7  In  poll  down  lb«  old  Iwiklingi,  iimI  to  tvll 
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rSECT.  II. 


XX. 

Agreement 
for  Building 
Leases  with 
Conditions 
if  within  the 
Uetropolis. 
{Aiiotlur 
f'onn.) 

Landlord  to 
grant  lease 
on  buildings 
being  covered 
in. 

Parcels. 

Kent; 


Tenants  to 
build.      . 


3.  The  landlord  shall,  on  the  request  and  at  the  costs  and  charges  of  the 
tenants,  when  and  so  soon  as  the  messes,  erections,  and  hidings  hrnar  agreed  to 
be  built  shall  be  built  and  covered  in  {g)  to  the  satisfaction  of  the  landlord  or  his 
architect  or  surveyor  for  the  time  being  as  hrnar  provided,  and  when  and  so  soon 
as  the  roads  and  main  sewers  and  drains  and  other  works,  hrnar  made  obligatory 
on  the  tenants  to  form  and  make,  shall  have  been  formed  and  made  as  hrin  pro- 
vided, {It)  by  indre  of  lease,  or,  at  the  option  of  the  tenants,  by  several  indres  of 
lease,  (i)  demise  unto  the  tenants  or  uco  such  other  person  or  persons  as  they 
shall  direct  or  appoint,  {k)  All  the  premises  comprised  in  this  agreement : 
Together  with  all  messes,  erections,  and  hidings,  to  be  erected  and  built  on  the 
same  piece  of  ground,  or  any  part  throf :  And  all  ways,  easements,  and  appurts 
to  the  same  belonging ;  (Except  and  reserved  out  of  tlie  sd  demise  or  demises 
hrby  agrd  to  bo  made,  the  free  passage  of  water  and  soil,  in,  by,  and  through 
the  channels  and  drains  belonging  to,  or  which  shall  be  in,  upon,  or  belonging 
to,  the  sd  premes  agrd  to  be  demised)  To  hold  the  sd  piece  of  ground,  etc.,  and 
tlie  sd  hidings,  etc.,  as  afsd  unto  the  tenants  for  the  term  of  99  years  from  the 

day  of  :  At  the  rest  of  a  peppercorn  for  the  year  [or  years] 

of  the  sd  term,  if  the  same  shall  be  lawfullj'  demanded,  and  at  the  clear  yearly 
rent  of  £  for  the  residue  of  the  sd  term,  payable  by  equal   quarterly 

payments  on  the  usual  quarter  days,  free  and  clear  of  any  future  land  tax  (the 
late  land  tax  on  the  said  premises  having  been  purchased  or  redeemed  by  the 
landlord),  and  also  free  and  clear  of  existing  or  future  sewers  rates  and  all  other 
taxes,  rates,  charges,  duties,  assessments,  impositions,  and  outgoings,  (?)  of  what 
nature  or  kind  soever,  parliamentarj',  parochial,  or  otherwise,  now  or  hrar  to 
become  pa3'able  either  by  landlord  or  tenant  for  or  in  respect  of  or  charged  upon 
the  sd  premes  (except  ppty  tax) ;  the  first  quarterly  paymt  of  the  sd  rent  of 
£  to  be  made  on  the  day  of 

4.  [LandloriVs  title  not  to  he  required.     See  F.  XIX.,  CI.  11,  p.  407.](??!) 

5.  The  tenants  shall,  within  the  several  periods  hrar  nientd,  under  the 
inspection  or  to  the  satisfaction  of  the  landlord  or  his  architect  or  surveyor  for 
the  time  being,  and  at  the  costs  and  charges  in  all  respects  of  the  tenants,  erect, 
build,  and  cover  in,  (n)  upon  the  sd  parcel  of  ground  hrnbfre  desod,  in  a 
substantial  and  workmanlike  manner,  and  of  the  rate  of  building,  character,  and 
description  specified  in  the  specificon  set  forth  in  the  first  schedule  hereto,  (o) 
the  messes  hrar  mentd :  That  is  to  say,  on  the  part  of  the  sd  plan  resply  marked 
A  and  B,  fronting  the  sd  Pioad  in  afsd,  8  rate  messes  of 
uniform  structure  and  appearance,  and  of  the  value  of  £  each  at  the  least ; 
four  throf  to  be  on  the  part  of  the  sd  plan  marked  A,  and  being  on  the  north 
side  of  an  intended  street  to  be  called  Street,  and  intended  to  be  connected 
with            Place  other  ppty  of  the  landlord ;  and  the  remaining  4  to  be  on 


or  otherwise  dispose  of  the  materials  thereof,  as  the  case  may  be.  It  is  sometimes 
stipulated  that  the  old  buildings  on  part  of  laud  shall  not  be  removed  until  the  surveyor, 
etc.,  certifies  that  sufficient  work  has  been  done  to  secure  the  rent. 

iff)  As  to  when  buildings  are  held  to  be  roofed  in,  see  Lowtlicr  v.  llcuecr,  41  Ch.  D. 
248. 

(/()  If  the  completion  of  all  roads  and  drains,  etc.,  is  not  to  be  made  a  condition 
precedent,  these  words  sbould  be  altered  accordingly. 

(i)  If  it  is  desired  to  liunt  tlie  number  of  houses  to  be  contained  in  one  lease,  as  in  the 
esse  of  small  bouses,  it  should  be  here  stated. 

{k)  If  the  nominee  is  to  be  jireviously  approved  of,  these  words  should  be  altered 
dccordingly. 

(/)  As  to  these  words.  Bio.  post,  p.  430,  note  (c). 

(m)  For  a  form  of  clause  providing  for  the  investigation  of  landlord's  title,  see  F.  XXI., 
CI.  2,  p.  417. 

(n)  It  should  be  observed  that  the  lease  in  this  form  is  to  be  granted  when  the  houses 
are  covered  in.  This  is  usual,  as  the  builder  may  require  to  obtain  advances  upou  the 
leases  of  such  houses  as  are  so  far  completed. 

(o)  If  plans,  etc.,  have  been  made,  refer  also  to  them  as  part  of  contract.  See  F.  XIX., 
CI.  3,  p.  405. 


SECT.  11.)  AGKEEMEVT!?   FOU   I.KASKS.  IIIJ 

the  part  of  tho  sd  plan  markeU  U,  ami  boin^  ufi  tli'>  s.mkIi  Mo  of  tlic  i-amc         XX. 

intpnde<l  utrect :  Asd  a!so  U)  rate  rnc^wn  "f  tin'  v.ilnd  of  £  i-acli  at         

lc«*t,  on  llic  otIiiT  part  of  tlie  wl  ground  an  marked  and  ri-fi-rred  to  on  tlio  wl  Afreement 

pUn  by  tlio  lotloni  C,  P,  K,  K,  (5,  «iid  II,  etc.,  and  slull  produco  vuucliery  uf  tho  for  Baiidiii( 

expenditure.  L«a;«i  with 

■  Condiuont 

e.  [S'ui  to  re-noM  day,  <jraitl,  rtc,  or  burn  bnck:      Jutert  1  1.  0  of  F.  .\l.\.,  JJ^^ji''* 

r- •»'"'■]  (.i»u«AVr   ■ 

/orm.) 

7.  The  taid  8  meaaea  to  bo  fronting  tho  (aid  Road,  wbicb  aro  to  bo  Timr  illownl 
the  6r%t  meMM  en-  •  ■  '  "  ■  !  in  on  or  before  tho  day  of  ,  for  bttildint;. 
14     ,  and  tball  tx-                                      habiton,  togr  with  all  yarcN,  ca-somcnt', 

road*,  ways,  footway  ^.  >'  <ui mv  >>  >    -.  |  .tvemcnt.i,  ani)  fcncex,  on  or  before  tho 
day  of  ,  18      ;  and  tlio  !t<l  8  niciwc!!  Hhnll  bo  cleiinniinnte<l  ; 

and  20  at  the  least  of  tho  mI  60  n: -  '  -  >  •■  built  on  tho  nd  ground  marked 

C,  D,   K,   K,  (J,  and  H,   etc.,  o-s  1)0  covered    in  on  or  before  tho 

day  uf  ,18     ,  and  tdi.i ;>!oted  ami  (it  for  habiton,  t->^  with 

all  yarda,  eaienienta,  roadl,  way«,  footways,  boundary  walls,  pavcincnLs,   and 
fcDOM,  on  or  beforo   tli<'  d.iv    "f  ,  IH      ;  tho  romaiiider  of  tho  mI 

SO  bottiea,lo  bo  h<.  <.'  covered  in  on  or  before  tlio  duv 

of  ,  H     ,  an  :  i  and  tit  for  habiton,  togothcr  with  ail 

yar  :itii,  roads,  wiivh,  footwavH,  boundary  walls,  pavcmcnta,  and  fences, 

on  .iio  day  of  ,  18     . 

&  Tiir.  tcnant.-t  shall, witliin  tho  renpivo  periods  hmbfrc  appointed  fir  covering;  Tcnint  to 
in  tho  td  scverxl  tnc»te^  reiiply,  nt  their  own  costH  and  cluirgc«,  form  all  and  '»nii  ircan, 
•rery  inch  an>a<  and  vaults   in  front  of  the  ed  several   messes,  ami  build  area  *'*''''»i  '•<•• 
walls  tbrto  of  such  tliickneii  in  Iiri<-l",,r'..-   wirli  .,i!,!i  ..i.tI-i  •in'  walls,  buttrcss<>s, 
and  spandrils,  and  well  soriiri'l  I  y  '  such  ^lon<,•  curbs,  — putcurba; 

and  at  such  leveN,  i-  -li!!  !••  r-  ;       .        I  by  the  landlord 

or  bis  architect  or  -  :  .Vno  siuili,  at  tho  like  costs  and 

charges,  plnre  boui  jos,  so  as  to  show  and  preserve  tho  _p|,(^ 

full  'lie  aaniv  ;  and  aliail  niako  bucIi  footways,  and  with  sucli  pavement,  lK)uiii|iry 

ari  I  1    as  nhall  tic  ro  [iiired  by  the  lanlljrd  or  his  architect  or  surveyor  »tonc< ; 

for  liio  liiuu  being. 

8.  Tlir.  tenants  sitall,  at  their  lik>  :  cli  ir.->'«.  forthwith  make  ami  buil<I  — inikp 
such  common  ■-•wers  in  or  U|ion  ■  iii;d   m   may  bo  re<|uired  by   tho  p«Uiw«y«  ind 
landlord  or  bis  architect  or  surveyor  i  r  iii'  uiiie  U-ing,  for  Ih'  'of  tlio  '>'"il'l  •*"«"  i 
•d  wreral  me— ca  so  agr»ed  to  bo  built:  An'd  shall,  at  tli  •  ts  and 

charge*,  on  or  beforo  the  <by  of  .  •'■  '  —  I'js  ..f  micIi  — m»ke 

rcapive  widths  as  aro  described  by  tho  s<I  pLii  .  i  :  And  also  ■'"rria^^n 

•hsJl,  at  the  like  cosU  arvi  •  i--   "''i.".  -i  -■  •■•  ■    :■  •  ■  1  ''"•'''; 

for  complotias  and  rcn  : 

agreed  to  bo  bnilt  as  a:.  .,  ... ....  1 

•ppropriato   yards,   roads,  w.  .  dts,   channels,   sewers, —anil  draioi, 

wydrangbta,  drains,  and  gntt'  '.■■r.  ..r  .iKout  tho  said  v*r>l«,  wsyt,' 

premea  raaply,  and  carry  an  :  ~uch  sewers,  »  drains,  and<"<^-; 

gutters  so  as  to  communicate  ^  i  common  sewers  I  to  be  built 

as  afsd,  to  the  satisfaction  of  tin*  Undiurd  or  his  architect  or  survcvor  for  the  —sad  party 
time  beins  :  Avd  also  shall,  at  the  like  costs  and  charges,  make  all  party  and  *alU ; 
fenc«  walls  to  the  demised  premises  or  any  part  throf. 

10.  Tnt  tenanU  slia!'   ■■■'••-■'"  ' ,i  <•-_:_,  -n  ......  i     .  ..>      ^.v       ..       .     ^ 

and  other  sewers  and  dn 

•fonaaid,  conform  in   al.    .     ,     --      , .'.i    ,   ,    .,,   1 ., 

Management  Acts,  (p)  and  of  the  London  Building  Acts,  1894  to  1906,  and  of      *^  *^' 

{p)  Sm  U>«  Acts,  poM,  Part  III. 
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FORMS  AND  PRECEDENTS. 


[SECT.  II. 


XX. 

Agreement 
for  Building 
Loa^os  with 
Conditions 
if  within  the 
Bletropolis. 
(Anotlu-r 

f'oi  III.) 

To  keep  ill 

repair ; 

— and  enable 

landlord  to 

inspect 

premises." 

Landlord  to 
have  naming 
of  streets,  etc. 


Tenacts  not 
to  open  coiii- 
numicatiou 
witli  other 
property,  or 
make  other 
roads  except 
those  in 
plan,  etc. 

Tenants  to 
have  separate 
lease  or  leases 
on  certificate 
of  landlord's 
architect. 


Tenants  to 

covenant  in 

loise, 

to  complete 

Ijuildins,  etc. 


Form  o{  Icise 
in  schedule. 


Apportion- 
ment of  renf, 
if  more  thin 
one  lease. 


all  statutory  modifications  tlirof  resply  for  the  time  being  subsistiug,  and  to  tlio 
jirovisions  and  specifications  iii  that  behalf  contained  in  the  first  schedule 
hrto. 


11.  The  tenants  also  sh.all  from  time  to  time,  and  at  all  times  until  a  lease  or 
leases  shall  be  granted  as  hrin  provided,  at  their  like  costs  and  charges,  repair 
and  keep  in  repair,  to  the  satisfaction  c"the  landlord  or  his  architect  or  surveyor 
for  the  time  being,  all  and  singular  the  sd  messes,  erections,  hidings,  sewers, 
yards,  roads,  ways,  paths,  pavements,  vaults,  channels,  wydraiights,  drains,  and 
gutters. 

12.  [Insert  power  for  landlord  to  enter  and  view  work.  CI.  14,  F.  XIX., 
p.  408.] 

13.  All  the  sd  messes,  or  the  streets  or  places  wherein  the  same  resply  shall 
stand,  shall,  subject  to  the  approval  of  the  London  Coniioil,  (7)  from  time  to 
time  during  the  sd  term  of  99  years,  be  known,  distinguished,  and  called  by  such 
name  or  names  as  the  landlord  shall  direct. 

14.  And  the  tenants  shall  not  at  any  time  or  times  during  the  sd  term  hrby 
ngrd  to  be  granted,  without  the  consent  in  writing  of  the  landlord  first  had  and 
obtained,  make  or  form  any  road  or  w.iy  so  as  to  communicate  with  any  ppty  of 
any  person  or  persons  whomsoever  other  than  the  landlord  :  and  will  not  make 
any  streets,  roads,  ways,  courts,  squares,  or  passages,  on  the  sd  parcels  of 
ground,  except  the  sd  roads  and  passages  shown  on  the  sd  jilan,  or  make  any 
aileron  in  or  devion  from  the  said  roads  and  passages  s'lown  in  such  plan  with- 
out such  consent  as  afsd. 

15.  When  and  as  soon  as  the  architect  or  surveyor  for  the  time  being  of  the 
landlord  shall  have  from  time  to  time  made  his  report  to  the  landlord,  that  any 
of  the  sd  messes,  erections,  and  hidings  resply  have  been  duly  erected,  built  up, 
and  covered  in  to  his  satisfaction,  and  according  to  the  true  intent  and  meaning 
of  these  presents,  and  when  and  so  soon  as  the  roads  and  main  sewers  and  drains 
and  other  works  hrnljfre  made  obligatory  on  the  tenants  to  form  and  make,  shall 
have  been  formed  and  made  as  hrnbfre  agreed, (r)  the  tenants  shall  be  entitled 
to  have  from  time  to  time,  at  the  option  of  the  said  tenants,  one  or  more  lease  or 
leases  (.s)  of  the  sd  messes,  and  of  the  parcel  or  parcels  of  gi-ound  whron  the 
same  resply  shall  bo  erected  and  built,  or  of  such  and  so  many  of  them  resply  as 
the  tenants  may  be  desirous  of  having  included  in  any  one  or  more  lease  or 
leases,  for  the  said  term  of  99  years : 

And  in  each  of  the  leases  and  counterparts  so  agrd  to  be  granted  and  made 
shall  be  contd  covts  by  the  tenants,  at  their  own  costs  and  charges,  to  finish  and 
complete  the  several  messes  so  agrd  to  be  built  as  afsd,  togr  with  all  appurts, 
and  render  the  same  fit  for  habiton  within  the  times  hrnbfre  resply  mentd  in  that 
behalf,  in  a  good,  substantial,  and  workmanlike  manner,  ^vith  all  necessary  and 
proper  fixtures  and  fastenings  to  the  same  resply,  according  to  the  sd  speeificon, 
and  to  the  satisfaction  of  the  landlord  or  his  architect  or  surveyor  for  the  time 
being : 

And  the  sd  lease  or  leases  shall  in  other  respects  be,  as  nearly  as  cirecs  will 
admit,  and  with  such  ailerons  and  additions  (if  any)  as  circes  shall  require,  in 
the  form,  and  shall  also  contain  the  exceptions,  reservons,  covts,  agrmts,  and 
stipulons  set  forth  and  specified  in  the  second  schedule  hrto. 

16.  If  more  than  one  lease  shall  be  granted,  the  sd  clear  yearly  rent  of 
£  ,  on  the  tenant's  executing  a  counterpart  or  countcrparta  of  such  lease 

(q)  See  Part  IV.  of  the  London  Building  Act,  1894,  post,  p.  492. 

(r)  If  the  completion  of  all  roads  nnd  drains  is  not  to  be  made  a  condition  precedent, 
theee  words  should  he  altered  accordinL;ly. 

(5)  It  it  is  desired  to  limit  the  number  of  houies  to  be  contained  in  one  lease,  as  in  the 
case  of  small  houses,  it  should  be  here  sta'.ed. 
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or  lea>c«,  »lull  lo   '  !  o-s  lirnar  mciitil,  tli«t  U  tu  aav,  fur  caili  of  llic  ixl  XX. 

8  meaM  tj  I'o  c:  nt  of  iho  Street  afml,  with  tlicir  ri-^pivc         

■miiirtii,  tho  il-  f  £  .'    "  '  1;  hikI  f,ir  cncli  ol  tlu'  Agrcemont 

kd  t*i  mewo-,  ■  ■  afnJ,  wi;  IpiirL'*,  the  clc.ir  yrarly  'or  Building 

rent  of  £  mh-i  lo  r. -•  rvi-d,  »o  thai  ;i  nm   .i-  a;-.i  iiluill  bo  rcctTVo.l  aii'l  L*"^*  »i-h 

made  p«ymUe  for  every  port  of  llic  »J  ground  ami  prcniiseH  to  be  dcmiKCil.  (/)        ff"*^!j.\°''?h 

17.  The  tcnaiitii  slioll  pay  to  tho  architect  or  surveyor  for  tho  lime  bcins  of  ,4,,,,;,^ 
tho  landlort),  f  '  '  •-    -  •'••'•"■•■•■'•'■•'''•  in  and  about  the  nrrnnsctnent  of /.jrin.) 
the  pl.-iiis  fur,  .  !ip  of,  tho  ml  licvcrnl  nic-vien,  and  

other  tho   pnn  ■  •   or   tli.  ir    lir!u<   nnl  ir  .ii!!r  in  .lud  Tenant*  In 

•bout  tho  dmv.  n  tho  sd  Kaso  or  countit;  s  P«>:  »rfl".««f« 

Ihrof.  Ill'    I '  I  'f  tlio  preiues  to  bo  conij  •  s  ,un'cvoc'« 

rccj  guineas  (u)  for  every  niessc  to  bo  creeled  upon  llio  sd  fe^j. ' 

groi.  :  this  af^mit,  and  no  more:   And  likewise  all  fees  and  other 

moys  which  may  become  payable  to  any  district  or  public  surveyor  in  respect  of 
tJio  promes. 

18.  The  tenant*  [before  the  trroun-l  floor  joists]  of  the  sd  messes  arc  rcsjily  TonanUi  in 
laid  [or,  at>  ^oon  bh  any  hoi*-  1  in],  shall  insure  the  same  from  danmi;c  '"""*  »licn, 
by  firo,  and  keep  iho  gamo  in-^  name  of  the  landlnnl  in  the  Firo       ' 
Insaraoe'                                                                 '                                               ■  Icct,  to 

the  anioi:  y  ;  and 

'     "  .  \vrjr:i  i.'.jin[«'i.  ti.''  i.t   I  rt'celpt  or 

often  as  llic  sd  inoiwci,  erections, 
ill  1  .1     ...M...  1  liy  lire  shall  fortliwitli  apply  all 

nio\  repiin'n^  tho  same  ;  and  in  cisc  the  said  nioyx 

•^>  '  ,,.  , ,  ..y  such  sum  of  moy  as  shall  be  sufGcicnt  in  and 

-'■bnilding  or  reinstating  the  same. 

19.  The  ten.int-  for  and  accept  a  lease,  or  scveraMeaiies.  of  tho  sd  Tenants  will 
pari'I  "f  uT  '111  I.  ■•-cfi:  rr  tenements,  erections,  and  hidings  to  he  »cc<>iii  1mm 
thr  terms  and  conditions  hrnbfro  expressed,  ■""'  «»<<:«'« 
will  f;!!e  of  (t,e  !,iii.I!or.l :  .m-Uhall  execute '°"°'*T»'»i 
•  co<u>t«rp*n  trt^  lh(ul  :                                                               thereof 

for  Kgiitniti<                      ■■■  tenant"  h  lease —••"•  pay 

Uld  coonttrpart,  ur   Ica-tcs  ai   ■  and  of  •»pea«' ; 

reicistwing  the  aamoT,  and  the  ■  ,  resents, 

•nd  the  •                 .    ■     -       1  ^^  jjj.  qm;..,-  cxp'.'u«',?  vi  and  rdaUUj;  to  every 
•tidi  Iw                                   'f) 

90.  [Tenant  lo  my  rtnl  until  Irate  iprantfd  nnd  till  thtn  to  occupy  tubject  to  _(„  -,_  f,^^ 
eonnant.    InfTl  Cls.  16,  17,  of  F.  XL\..  p.  409.]  unUl  1«b5« 

granted. 

91.  [Sot  to  remon  mattriali,  CI.  IS,  F.  XIX.,  p.  409.] 

22.  l!t  CM«  the  whole  or  any  nart  of  tho  id  yearly  rent  or  renf«.  or  sum  or  PfoWw  for 

■HUM  of  mor,  or  anv     '•'           •  '  of  the  re-rntrr  on 

■d  1«M«  or  Ica*cs,  >  .   of  the  nnn-|«ynicnt 

days  of  paymt  whroii  1  '  '  ■'   """• 

■bdl  U  legally  demand  ^l^ 


l«P» ■■  .r  wicirtain 

bmefit  M  \\  other  crculf. 

to  comp<''<i'M  ".->,  n ...■..,■- ....  I- .^  to 

ll)  SaaoUjerf.rm.  nt  r.  1ST. 

(«)  Either  or  .  cf  two  tuoii  will  li«  nude 

panibt*,  00*  f '  r 

(r)  Siut*  h»n-  11  '.•■■.  r^■.i,^  ......  nir  I  .ui,.  i.    , .  i  ,,.,  t.  ,  .....  iionie,  or  (or  MTtnl  booM* 

if  mort  than  one  ar*  inrlu^M  id  tb*  Mice  le*M. 
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FORMS  AND  PEECEDENTS. 


[SECT.  II. 


XX. 

Agreement 
for  Building 
Leases  with 
Conditions  if 
within  the 
Metropolis. 
(Annlher 
Jonn.) 


Lease  not  to 
be  granted 
till  arrears  of 
rent  paid. 


—or  while 
house  is 
standing  con- 
trary to,  etc. 


carl'}'  out   the   provisions   of  lliis  agrmt   within  months   from   the   date 

lirof  [but  this  time  shall  if  necessy  be  extended  for  any  delay  occasioned 
in  obtaing  p.sson  of  the  sd  premes],  or  in  case  the  tenants  shall  not  duly 
observe  and  perform  tlie  agrmts  hrin  contd  for  biding  upon  the  sd  piece 
of  ground  In'by  agrd  to  be  demised,  within  the  several  periods  (it  being  the 
intention  of  the  patties  hereto  that  time  sliall  be  deemed  of  the  essence  of  this 
agrmt),  and  according  to  the  stipulons  hrin  mentd,  or  any  other  the  agrmts  hrin 
contd  on  tlieir  part,  or  if  there  shall  b'  a  breach  of  any  of  the  agrmts  by  tlie 
tenants  hrin  contd  on  their  part,  or  if  the  tenants  shall  neglect  or  refuse  to  accept 
a  lease  or  leases  in  accordance  with  the  agimt  afsd,  or  to  execute  .a  counterpart 
of  such  lease  or  leases  [or  a  memorial  or  memorials  thereof],  or  to  pay  the  charges 
of  preparing,  engrossing,  and  executing  the  same  within  one  calr  month  after 
the}'  shall  have  been  requested  so  to  do,  then  and  in  all  or  any  one  of  the  sd 
cases  it  shall  not  be  obligatory  on  the  landlord  to  grant  the  sd  intended  lease  or 
leases  in  respect  of  the  sd  premes  not  then  actually  demised,  but  it  shall  be 
lawful  for  the  landlord  to  re-enter  upon,  and  to  hold  and  enjoy  the  sd  premes 
hrby  agrd  to  be  demised,  and  the  hidings  erected,  together  with  all  materials, 
plant,  and  effects  then  being  thron  [or  such  part  throfas  shall  remain  underaised], 
freed  and  absolutely  discharged  from  these  presents,  and  from  all  right  and 
interest  whatsoer  of  the  sd  tenants  under  and  by  virtue  of  the  same,  and  without 
making  any  compenson,  it  being  the  intent  and  meaning  of  the  parties  to  these 
presents  that  in  any  of  such  cases  as  afsd  the  landlord  shall,  at  his  option,  have 
full  power  to  determine  and  make  void  this  agrmt  without  prejudice  to  the 
recovery  of  any  arrears  of  such  yearly  rent  or  sum  of  moy,  rents  or  sums  of  moy, 
which  shall  remain  due  and  unsatisfied  :  And  the  tenants  shall  not  ho  discharged 
from  any  damages  to  which  they  may  be  or  might  have  been  otherwise  liable  for 
or  on  account  of  the  breach  of  all  or  any  of  the  agrmts  hrin  contd  on  their  part, 
which  ought  to  have  been  performed  or  remain  unperformed ;  (x)  [but  the 
avoidance  of  this  agrmt  in  manner  afsd  as  to  any  part  of  the  ground  and  premes 
in  relation  to  which,  or  to  the  lease  whrof,  there  shall  be  such  default,  neglect  or 
refusal,  shall  not  prevent  this  agrmt  from  remaining  in  force  as  to  any  of  the  sd 
pieces  of  ground  and  premes  in  relation  to  which,  or  to  the  lease  whrof,  no  such 
default,  neglect,  or  refusal  shall  have  occurred].  (?/) 

23.  The  landlord  further  shall  not  be  bound  to  grant  any.  such  lease  or  leases 
as  afsd  until  all  arrears  of  the  said  j'early  rent  or  sum  of  moj',  rents  or  sums  of 
moy,  hrnbfre  agrd  to  be  pil  in  the  meantime,  shall  be  fully  paid  and  satisfied  up 
to  the  granting  of  such  lease  or  leases,  or  up  to  the  quarter  day  of  paymt  next 
preceding  the  granting  of  such  lease  or  leases  resply,  if  the  same  shall  be  executed 
before  the  last  day  of  the  current  quarter,  nor  so  long  as  auy  house  or  other 
biding  shall  be  standing  on  any  part  of  the  sd  piece  of  land  (not  comprised  in  any 
previous  lease)  which  shall  not  have  been  erected  in  strict  conformity  with  the 
provons  of  this  agrmt. 

24.  [Agreement  to  create  a  tenancy  at  will  only,  CI.  23  of  F.  XIX.,  p.  411.] 

25.  [Operation  of  words"  landlord"  and"  teiMtits,"  C\.2io(F.  XIX.,  p.  411.] 

26.  lArhitration  clause,  CI.  22  of  F.  XIX.,  p.  411.]  (z) 

As  WITNESS,  ETC. 

The  First  Schedule  above  kefekred  to. 
{To  contain  the  specifications,  etc.) 

The  Secoxd  Scheditle  above  eefekred  to. 
{To  contain  the  form  of  lease.)    [See  F.  XXVIII.,  p.  433.] 

{x)  See  other  forms  for  determining  an  agreement — F.  VI.,  CI.  13,  p.  378  :  F.  XIX., 
CI.  13,  p.  410  ;  F.  XXII.,  CI.  M,  p.  422  ;  F.  XXIV.,  CI.  14,  p.  425. 

(v)  The  part  in  brackets  will  be  omitted  if  the  power  of  entry  is  to  extend  to  all  th« 
land  undeniised. 

(s)  See  another  arbitration  claus",  F.  XXI.,  CI.  25,  p.  421. 


SECT.  Ill  AORBEMKMTS   FOR  LEASE:*.  117 

XZI. 

XX  F.  A^«»m«nt 

for  BaildiDg 

Aoir.KMr.NT    roB    Ulmm-inu    l.i:.v.«r;    yroviiling  for  pullinj    iluwn    txittimj  l**"- 

building*  and  ertcfinn  uetr.  (a)  Pulling  down 

'  J  \  /  ,qj  re-«r«cl- 

Ing. 
All  AaBnMCNT  tnado  the  'day  or  ,     mrtwtza  (pari its).  rarti.i. 

WbEKKBT   it   is   AORBUt   XB  FOIXOWS  : 

1.  The  tenant  nhall.  for  the  period  of  calendar  montlis  from  the  1  ■:• 

day  of  ,  have  llio  rit;ht  to  enter  uiMjn  the  pioco  of  land  described  in  the  first  '  •« 

MMdule   hereto  and  delineated  on  ttio  plan  drawn  in  tlio  nmrf^in  hereof  and  "^ '' 

tboraon  colounil  pink  for  the  purpose  only  of  executing  work.s  and  erecting 
baildii^  in  accordance  with  the  stipulations  hereinafter  contained. 

5.  Tbb  Undlord  shall,  upon  tlio  written  ro<iiiest  of  the  tenant,  within  (i<ri*n)  Cointn»nce- 
days  from  the  (Lite  hereof,  supply  to  the  tenant  at  the  olVieo  of  Mossm.  ,  of  ?"«"'«'>'' 

,  the  lanulorvls  solicitors,  an  alwtract  ol   his  title  to  the  Haul  land,  com-  of  title. 
nwiW'*'g  witli  {itatr  ruol  o/  title  ,  awl  nothing  earlier  in  date  shall  bo  the  subject 
of  InToitigBi'   '■    ■•■•■.II -•''   '.   ..r    ■l.jeclion.     Ke-piisitions  ami  objections,  if  any, 
which  tlio  t<  (■)  make,  sli.ill  l>o  sent  in  writing  to  the  land- 

lord's solicit  :     .     lays  after  delivery  of  the  abstract,  nncl,  sub- 

j«ct  only   to  ro|  :  maile,  tho    title  shall  be  deemed  to  be  accepted, 

•od  in  tliis  resjM.-'  t  1  bo  of  tlic  essence  of  tlic  contract.     If  the  tenant 

■ball  insist  on  any  re<)uisition  or  objection  which  the  landlord  shall  be  iiiiublo  or 
unwilling  to  comply  with  or  remo%'e,  the  landlonl  shall  be  entitled  (notwithstand- 
ing any  intemioUate  negotiations  or  litigation),  by  notice  in  writing  to  the  tenant 
or  his  solicitor,  to  annul  tiiis  oi^eement,  aU'l  in  such  case  the  tenant  shall  return 
to  the  landlonl  tho  al>stract  of  title  ami  any  other  papers  in  his  possession,  but 
no  coats  or  comi>eiuiation  sliall  be  payable  by  eitlicr  party  to  tho  other.  (6) 

8.  The  tenant  siiall,  before  commencinf;  to  pull  down  any  of  tho  bnildines  now  P*>incnt  of 
ttBiiding  on  tho  said  piece  of  land  (hereinafter  called  tho  old  buildinpt),  aenosit  ''        '  '   '  re 
in  B  bank,  to  be  approred  of  by  tlio  landlord,  in  tlio  joint  names  of  tlie  landlonl  |  ,, 

and  tei.  I  ;moflL  ,  which  sum  shall  remain  so  deposited  at  the  solo       ' 

risk  ol'  '  ,  in  trust  nerertlicless  for  the  landlonl  on  tlie  happening  of  any 

BTcnt  nienp.  m.'  i  in  Clause  17  hereof,  and  if  no  such  event  shall  liap|ien,  then  in 
tinat  for  the  tenant. 

4.  N  the  crent  of  the  tenant  failin;;  to  make  such  deposit  as  aforesaid,  it  sliall  '»  di-fsu't  "f 
be  lawful  f)r  tho  landlonl  by  notice  in  writinj;  to  rev  '  •'  '  -once  and  authority  •'•'P''"'  '■'"'■ 
Containe<l  in  (JIaasc  1  hereof,  and  thereupon  tho  l-  |>.-»y  to  the  landlord  j",r,|J5tne 

the  sum  of  £  in  rc«pect  of  his  coits  with  r.  i.  i.  .i      ,  presents,  and  tgrrcmetit. 

in  all  other  respects  tliis  agreement  shall  l>econio  void. 

6.  Tiir.  tenant  shall,  licforo  commencing   to  pill  down  tho  old  buildinpi,  T*""' '^i 
depocit  with  the  landlord  such  drawings,  plana,  elevations,  and  acctiona  of  tiic  ©('^a  i,ui*l 

■ . — - — logi. 

(a)  PwpartJ  by  Iftan*.  J.  11.  Rcduun,  J.  M.  U«hlwna<l,  ami  Osril  Ilirtlrr,  Kixn., 
BaniiUfi  «t-l<w,  and  taken  from  Uw  Kmeydopadia  u/  formt.  Vol.  VII.,  |>.  3lu,  by  the 
kiad  pwmisuoo  of  lb*  pablUbcn. 

(&)  A  clause  of  this  kind  is  dennbU  from  the  leasaa's  point  of  ricw,  but  is  not  umal 
In  ptactie*  : 

Or,  the  tenant  shall  accept  tho  title  of  the  landlord  to  tho  said  piece  of  land, 
and  shall  not  reoaire  to  be  fumislic<l  with  any  abatract  or  evidence  of  such 
title,  or  be  entitled  to  make  any  requisitions  or  objections  in  rcs|iect  thereof. 
F..B.C.  2  y. 
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XXI.         old  liuilJings  as  the  landlord  may  consider  nGcessarj-,  and  also  (if  the  landlord 

shall  so  require)  photographs  giving  oom[)lete  views  of  such  buildings,  both  in 

Agreement      front  and  rear,  and  showing  their  relation  to  adjacent  buildings, 
for  Building 

Lease.  6.  The  tenant  shall,  before  commencing  to  pull  down  the  old  buildings,  obtain 

Pulling  down  ^\^q  necessary  licences  for  and  set  up  sufficient  hoardings  and  enclosures  and 
and  re-erect-  ^i^^n  perform  all  the  shoring  and  other  works  necessary  to  uphold  the  adjoining 
'°^'  buildings,  and  shall  take  all  necessary  steps  to  comply  with  the  requirements  in 

Tenant  to  relation  to  such  pulling  down  of  any  statute  or  local  authority,  and  shall  pay  all 

Bhore  up  fees  and  charges  required  for  any  such  purposes, 

adjacent 
buildings. 

Tenant  not  to        7.  TuE  tenant  shall  not  in  the  course  of  pulling  down  the  old  buildings  or  of 

cause  nuisance  the  execution  of  the  other  works  hereby  agi-eed  to  be  performed,  cause  or  allow 

and  to  be  J^ny  nuisance   or  do  or  permit  anything  which  shall  cause  any  unnecessary 

resTOct'of  annoyance  or  disturbance  to  the  occupiers  of  adjacent  premises,  and  shall  pay 

easements.         ^''^'^  indemnify  the  landlord  against  all  claims  for  damage  done  in  the  course  of 

such  pulling  down  or  otherwise  in  coimection  with  the  works  hereby  authorised, 

and  also  all  claims  and  demands  with  respect  to  any  alleged  interference  with  or 

disturbance  of  light,  air,  or  other  riglits  or  easements  that  any  person  may  lawfully 

have  or  make  in  regard  to  the  said  premises. 

Tenant  to  8.  The  tenant  shall  execute  all  works  that  may  in  the  opinion  of  the  land- 

maintain  party  Jq^,-]  j^g  necessary  for  the  repair  and  maintenance  of  the  party  walls  between 
"'  the   old  buildings  and  other  adjoining  buildings   so   far  as  such   repair   and 

maintenance  ought  to  be  borne  by  the  owner  or  occupier  of  the  oM  buildings  or 

of  the  buildings  to  be  substituted  for  them. 

Tenant  to  0.  TiiE  tenant  shall,  before  the  day  of  ,  and  before  commencing  to 

submit  plans      pi,]l  down  the  old  buildings,  submit  to  the  landlord  for  liis  approval  the  plans, 

1    qT^r'  elevations,  sections,  and  specifications  of  the  new  buildings  hereby  agreed  to  be 

"  '         erected,  and  shall  at  his  own  cost  amend  the  same  or  submit  others  as  often  as 

he  may  be  called  upon  by  the  landlord  to  do  so  until  the  same  shall  be  finally 

approved  and  signed  by  the  landlord  or  his  surve3'or  for  the  time  being,  and  the 

tenant  shall  sign  and  leave  with  the  landlord  for  reference  copies  of  such  approved 

plans,  elevations,  sections,  and  specifications. 

Date  for  10.  The  tenant  shall  proceed  to  pull  down  the  old  buildings  not  later  than  the 

'■^™°'^i''  ?^  day  of  ,  and  shall  remove  the  old  buildings  and  the  materials  thereof 

old  bmldmgs.  (^^^q^jpij  gj^^n  j^g  ^jjg  property  of  the  tenant),  and  shall  clear  out  the  site  of  the  old 
buildings,  but  not  deeper  than  is  required  for  the  foundations  of  the  buildings 
and  works  agreed  to  be  constructed,  and  solidly  fill  in  with  concrete  all  cess- 
pools and  drains  upon  the  said  premises  within  calendar  months  from 
commencing  to  pull  down  the  old  buildings. 

New  buildings  11.  TiiE  tenant  shall,  immediately  after  such  removal  and  filling  in,  with  all 
to  be  erected,  reasonable  speed  proceed  to  erect  upon  the  said  premises  at  his  own  cost  a  block 
of  ten  shops  with  four  storeys  of  rooms  for  residential  or  business  purposes 
over  the  same,  with  all  proper  ofiices,  outbuildings,  drains,  and  appurtenances 
(hereinafter  called  the  new  buildings).  The  new  buildings  shall  be  erected  in 
a  substantial  and  workmanlike  manner  with  new  and  sound  materials,  the  best 
of  their  several  kinds,  to  the  satisfaction  of  the  said  surveyor  and  in  accordance 
with  the  plans,  elevations,  sections,  and  specifications  to  be  approved  as  afore- 
said, and  the  drainage  thereof  shall  be  so  constructed  that  the  drainage  of 
each  of  the  said  ten  shops,  with  the  rooms  over  the  same  {or  as  the  case  may  he), 
shall  be  independent  of  the  drainage  of  any  of  the  others,  and  also  of  any  adjoin- 
ing property.  The  tenant  shall  complete  the  new  buildings  in  all  respects,  fitjfor 
immediate  occupation,  within  the  said  period  of  calendar  months  from  the 

said  day  of  ,and  shall  expend  thereon  in  the  cost  price  of  materials 
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aixl  UUiiir  alone  t  «Qm  of  £            at  least,  ami,  if  rtS)uirc<],  i>luill  produce  to  the         tti 
landlurU  ur  ha  sun'cyor  proper  rouchcni  for  8ucli  cx|icnditun!.  

IS.  Ir  in  the  coar«e  of  erecting  anj  completing  the  new  bnilJin.-*  ''■■•  '•  "vit  '•"  BaUding 
■hall  u<e  any  materials  or  execute  any  work  which  the  said  hun'ey  .-  i*JV'     . 

rider  unauund  or  until  I'lr  tli,.  pnrpose  iiiteudvl.  "f  i'li!  ■  rfi-ct,  or  if  .i  .  i      j  r»^r««t- 

ahall  b«  made  froi-  ved  plana,  elev  .  ■»».  niid  Fi)ccilicati.  iw,  j^^ 

tb«  Irriaiit   «li.i!!    i;  .  .  upon   notice  bi^;  ■•  landlord   or   lii<  liaid  

•ar^  !iim  ao  to  do,  remove  all  such  uns^mnd  or  unlit  niatcriaU  and  Tenant  to 

■at-  .  1  f.r  fit  material*  aa  sliall  bo  appruveil  of  by  the  8.iid  Kur-  mnove  bxl 

reyor,  and  niBk.-  .•      1    ■■■.•  I.  i:-,;    rf.-ct  work  and  correct  Rucli  deviations,  ami  if  ni»l<nalj  and 
Um  tenant  shall  n.  .;.;-.    i      i     i   r  the  sjiace  of  (»ecrn)  days  after  Bucli  notice,  j"^^^-, 
then  it  shall  Iv  Uwful   i  r  1  inllord,   his  agents  and  workmen,  to  remove  from  planj  on 

the  OMoand  and  unfit  m.i;   r. ..-  .i-  1  to  !<ut«titute  therefor  such  as  sluiU  be  sound  notice, 
and  fit,  and  to  make  good  the  ;:.;  •  :!•  ■  t  work  ami  to  correct  every  such  devia- 
tion, and  all  his  expeiiaca  of  so  >.    .   .-  -!..i!l  l>c  paid  by  the  tenant  on  demand  with 
intertat  from  the  cute  of  oatlay  to  li'     Nt'-     f  i  >>>'<'  it  at  the  rate  of  £5  per 
CMC  per  annnm. 

1&  TnE  tenant  shall  erect  and  complete  the  new  building;)  under  the  inspection  Works  to  t>e 
of  the  said  surreyor  iWho  shall  be  s*  ''•-••'v  '■■'■  '•'  ■'  '  ■■T-jse  to  enl'"-  "•••■"   tliu  •J""*  ondtr 
Mid  premiaea  at  idl  reaaonable  tim.  uce  with  i  s  '"r^'yors 

of  any  liatate  applicable  thereto,  a:..  ;  ^ s  of  any  1. -_  ■  r  ""P**"""- 

authority  baring  jurisdiction  to  regulate  the  same. 

14.  The  tenant  shall  not  oso  or  pen:  .:iy  portion  of  the  said  Tenant  not  to 

neauMS  or  anything  connected  Iherewiu.  -^ing  Ktation  or  for  the  n«e  premises 

diapby  of  boards,  posters,  or  notices,  nor  make  any  excavations  uiKin  any  part  '"'  •JvcrUfin:: 
thereof,  nor  remove  any  sand,  gravel,  chiy,  or  earth  therefrom  except  for  the  ^J^^yj^jt,. 
pnrpoae  of  the  execution  of  the  said  works. 

18.  The  toiant  slml!,  so  soon  as  any  buil  lings  shall  have  reached  a  height  of  Trnant  to 
(20)  ft.  al>ove  I  be  pruund  level,  instire  tlic  same  against  damage  by  lire,  in  such  ""'"'• 
innmnoe  office  aa  the  landlonl  shall  approve,  in  tlie  joint  names  of  the  bndlord 
•ad  tenant  to  the  full  value  thereof  as  certified  by  tlic  said  sun-eyor,  and  shall 
iaereMe  foch  insurance  to  tlie  satufaction  of  tiio  said  surveyur  as  the  said 
baSdioga  approach  completinn.  and  shall  koep  thn  same  so  imtured  from  time  to 
tint*,  aod  abal'      '  i  the  policy  or  policies  of 

■neb  inmranr  us.  and  in  case  default 

•hall  be  madi'  r  in  j>r.> .  '.  policy  or  iwlicies, 

receipt  or  rec'  '•.>  the  nu»  and  tlic  cx[>ensc3 

iucuried  :~  -  '  ■  ■  !■  •-ind.     In  case 

the  new  •    1  by  fire,  the 

tenant  al.^..  .-..  -.■.;.  ;■■  v. •'•.••,  i'!  iho 

■ooejr  which  shall  be rec  'ler 

the  receipt  thereof,  with  ....  .  .     .  i  i..a;,  Lj  .-■.,....:.  fur 

the  parpoae  in  rebuilding  or  reinstating  the  said  buildings. 

10.  Thr  tenant  shaH  during  the  sai!  calcmlar  months,  and  I'ntil  Ip;>m 

•obee^iiiondv.  -ol  .tr_'  .n  ]>■■  -\..>".  r^  -n'li  :  iT  tljf  iirnii's---  i  ri.r  t.i  the  (rrmot^.i  uvsnt 

gr.  ,^,  to  b.  Unwil 

fi  at  will. 

the  .  <, 

•o  br  aa  applicable,  aa  t:  .  !y 

giBOted  (save  ih.i!  f  T  "":  ue 

ptnpercom,  if  ^r 

otMTwiae  fur  .id 

tenant,  bot  n'  .  contained  Uuli  ti;  coo&trucd  oa  crcatui^  a  Icgoi  Jcuise 

or  any  greab  r  ,  tn  a  tenancy  at  will. 

2e2 
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XXI. 

Agreement 
for  Building 
Lease. 

Pnlling  down 
and  re-erect- 
ing. 

Kight  of  re- 
entry on 
default  in 
completion 
or  other  breach 
of  agreement. 

Kxtension  of 
time  in  case 
of  labour 
deposits. 


Extension  of 
time  at 
discretion 
of  landlord. 


Lease  to  be 
granted  on 
completion 
of  works. 


17.  In  case  any  of  the  said  dwelling-houses  and  buildings  hereby  agreed  to  bo 
erected  shall  not  be  completed  and  fit  for  immediate  occupation  within  the  period 
hereinbefore  limited  (time  in  this  respect  being  of  the  essence  of  the  contract),  or 
in  case  the  tenant  shall  in  any  other  way  fail  to  perform  and  observe  the  stipu- 
lations on  his  part  herein  contained,  (c)  the  landlord  shall  be  at  liberty  to  re-enter 
upon  and  take  possession  of  the  said  piece  of  land  and  premises  (except  as  to  any 
portion  whereof  a  lease  shall  have  been  granted  in  the  meantime)  and  all  buildings 
and  erections,  fixtures,  plant  chattels,  and  effects  whatsoever  thereon,  and  may 
hold  and  dispose  thereof  as  if  this  agreement  had  not  been  entered  into,  and 
without  making  to  the  tenant  any  compensation  or  allow.ance  for  the  same,  and 
this  agreement  shall  thereupon  as  to  the  premises  so  re-entered  upon  cease,  but 
without  prejudice  to  any  right  of  action  or  other  remedy  of  the  landlord  for  the 
recovery  of  any  rent  or  moneys  due  to  him  from  the  tenant,  or  in  respect  of  any 
breach  of  this  agreement. 

18.  Provided,  nevertheless,  that  if  such  default  as  aforesaid  in  completing  the 
said  dwelling-houses  and  buildings  shall  be  attributable  solely  to  labour 
disputes  (d)  affecting  workmen  employed  on  the  said  works,  or  any  workmen 
employed  in  any  trade  generally  relating  to  the  building  trade,  then  the  landlord 
shall  allow  such  further  time  for  the  completion  of  the  said  works  as  the  said 
surveyor  shall  in  writing  certify  to  be  reasonable. 

19.  Pkovided,  further,  that  notwithstanding  any  such  default  as  aforesaid,  the 
landlord  may  in  his  discretion  give  notice  in  writing  to  the  tenant  of  his  intention 
to  enforce  the  tenant's  stipulations  herein  contained,  and  may  fix  any  extended 
period  for  the  completion  of  the  said  works  in  substitution  for  the  same  period  of 

calendar  months  hereby  fixed  for  such  completion,  and  thereupon  the 
obligations  hereunder  of  the  tenant  to  complete  the  said  works  and  to  accept 
a  lease  (or  leases)  as  hereinafter  mentioned  shall  be  taken  to  refer  to  such 
substituted  period. 

20.  If  the  said  works  shall  be  completely  finished  to  the  satisfaction  of  the 
said  surveyor  at  the  expiration  of  the  said  period  of  calendar  months,  or  of 
such  extended  period  as  shall  be  allowed  or  fixed  by  the  landlord  [under  clauses 
19  or  20  hereof^,  such  satisfaction  to  be  testified  by  the  surveyor's  certificate  in 
writing  [which  shall  not  be  unreasonably  withheld],  and  the  tenant  shall  have  paid 
all  rent  and  other  sums  payable  by  him  under  these  presents,  and  shall  have 
observed  and  kept  all  the  stipulations  herein  on  his  part  contained,  then  the 
landlord  shall  grant  and  the  tenant  shall  accept  and  execute  a  counterpart  of  the 
lease  of  the  said  piece  of  land  and  premises,  together  with  the  dwelling-houses 
and  buildings  he  erected  thereon,  and  together  with  the  pathway  adjoining  the 
said  piece  of  land,  and  with  right-of-way  with  or  without  horses,  carts,  or  carriages, 
over  the  other  moiety  of  the  said  new  road,  but  excepting  the  free  passage  and 
running  of  water  and"  soil  coming  from  any  other  buildings  and  lands  of  the  land- 
lord and  his  tenants  by  and  through  the  channels  and  drains  of  the  demised 
premises,  such  tenants  paying  their  proportion  of  the  expense  of  cleansing  and 
repairing  the  same,  and  also  excepting  full  right-of-way  for  the  landlord,  his 
tenants  and  licensees,  and  the  occupiers  of  the  neighbouring  lands  and  houses  of 
the  landlord,  with  or  without  horses,  carts,  and  carriages,  over  the  moiety  of  the 
said  new  road  so  to  be  demised  (add  any  other  reservations)  [or  with  such  rights 
and  subject  to  such  exceptions  and  reservations  with  respect  to  the  said  roadway 
and  pathway  as  are  contained  in  the  form  of  lease  in  the  second  schedule  hereto) 
for  the  term  of  years  from  the  day  of  ,  at  the  yearly  rent  of 
£            ,  clear  of  all  deductions  except  for  landlord's  property  tax,  and  to  be 

(c)  I/a  deposit  has  been  paid  (see  CI.  3),  here  insert  the  words,  "the  s.aid  deposit  of  £ 
mentioned  in  clause  3  hereof,  and  all  interest  which  maj'  have  accrued  thereon,  shall 
thereupon  become  the  .ibsolute  property  of  the  landlord,  and  be  forthwith  paid  to  him 
accordingly  and." 

(ti)  See  p.  125  n.,  ants. 
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tyable  bjr  raiuU  b»lf-ye*rly  paymeii(«  on  ilio  day  of  ami  tlio  XXI. 

_ijr  of  m  I'vcry  year,  iJio  nionry  |iaiJ  for  rviit  iindor  »ucli  toiiaiicy  at  will         ~ 

W  aforeaaid   bvini;  tvckoiivd  a»  j>art  |iaymuiit  of  any  rent  lluit  woul.l  \«'  ihio  j^'J*"*"' 
under  euch  lease  in  rwjwct  of  the  Mmo  period.  Le»«« 

Palling  down 
and  ro-crftct' 
SI.  Tub  leaM  and  counterpart  Rboll  be  prcparml  by  the  loliciton)  of  tho  land-  ^^ 

lord  at  the  expeiuw  of  the  tenant  (not  exceeding  £  ,  excliuivo  of  ntnmndnly         

and  regutration  feoa,  if  aiiy),  and  the  tenant  Hball  ali>o  pay  to  tlio  Inmllord  h  rrr|)araiii>n 
■olicitor  tbo  co«la  of  tbo  pre'iioration  and  oxocution  of  lbc«e  prettonls  in  duplicate  a»<l  ■^•■i*  <>( 

(no.exce«ibg£        ).  i-;;;^--^,. 

22.  Till*  agrocnicnt  ahall  remain  in  force  an  to  any  of  tbo  Rtipiilatioaii  thereof  t"on'"'u»'>'"<' 
which  may  not  have  been  performed  notwitbstiinding  tho  (jrant  of  BUcb  lease  aa      »«f«n"'i''' 
aforeMud. 

23.  TiiK  loiuiit  Hball  pay  all  fee*  payable  to  any  Rurvoyor  employed  by  a  Ji'"*'^.p"„7'f 
public  authority,  and  all  other  fecH  and  |iaynientii  properly  claimoil  bv  any  kucIi  *^,"_ 
authority,  and  alito  tbo  proiK-r  and  uxiul  fees  ancl  cliarKe.i  of  tlie  laniilord  h  Raid 
nurvcyor,  for  work  done  by  him  in  proi>arin;;  or  approving  plan»  or  inspectina  tbo 
execution  of  tho  work,  or  otiicrwi.se  in  connection  with  tho  carrying  out  of  tbo 

worka  authorised  by  ttiiii  agrcvmint. 

24.  [  Ttiutnt  not  to  auign  ayrrtuunt.    Here  ituert  CL  10  of  F.  X VIII.,  p.  -104.] 

20.  Ir  any  "  ^  Ictwccn  the  parti<^  or  their  rcsjifctivo  rcpre-    ,   "'"'""" 

scntativcH  Imii.  ri;{lit»,  ilntics,  or  linl'ililicR  nmler  this  aj;rec- 

nirnt,  the  matl<  r  in  M)-j''it>'  >iuiii  In;  referred  to  the  dulcmiinalion  of  a  Hinglo 
arbitrator  in  cane  tbo  (nrtieR  agree  upon  one,  otherwisf,  to  twoarbitroton",  one  (o 
bo  appnintcil  by  each  party  or  their  umpire  in  manner  provided  bv  the  Arbitration 
Act,  18X9,  or  any  statutory  mo<lifiration  or  re-enactment  thereof. 

26.  All  imticci,  coii->viit«,  and  approvals  to  l>o  given  boretinder  on  l>ehalf  of  ^''''''''■* '* 
tbo  UiidliTil  kIiaII  li.!  in  writin;:,  and,  uid»'i«otherwi«o  provide<l,  nhnll  bo  Rigneil  bv  '"■"""'• 
the  landloni,  and  all  ancli  noticvM  nhall  \<c  cither  delivered  to  tbo  tenant  or  left 
for  him  at  bin  \\»\\a.\  or  last- known  place  of  rv4iidencc  or  btuincHS  in  Ktigland  or 
on  the  Mill  prcnii.ieti. 

As   WITNtM,    ITC. 

[Signnlurri  ofho>h  ]>artitt]. 

The  Fir.-o'  Sciikdole  adovk  nK.rr.uKEO  to. 

[Dficriplion  of  premitt».'\ 

The  Second  S<'iiedl'lb  .vdovb  REreRBED  to. 
[/orm  of  Itate.'] 


XXII 


XXII.  Additional 

Claaiei  for 
AoDITloJtAL  or  alt*rnaliv*  dautet  for   interlion  in    agrtcmenlt  for  buildin'j  ^i""^*'^^' 


fa)  The  tor-   '  - ''    -    '  -    -•  '   '  ■ : '    •'      •  -  '  •■;»  ur  varda  of  tlie  mI  bouReii  _ 
.,',.,  t       '  e  ft  .       .      I<'n«nt  lo 

with  bnck  w.i  ;  di'«  of  It  uu  in  ,„ri„iM,,  ,t<-. 

Iicight  a«  tbo  ■  -■  the  upacea  in  front  o{ fttdeat,  tu'. 

the  *d  house*  'ity  nnd  pattern  to  lie  x,n,nt  „„,  ,„ 

SWTed  by  tl.t '  II-'  '  f   '  r.  rlli.li    (.11    tho  rrrcl  iny  .tlirr 

i«c«  of  land  or  anv  [kirt  ti  i"  ImililinK,  liut 

J  or  make  any  aibiition  to  :  i-  I'"*""" 

lord  or  the  architect  in  writing  limt  obtained,  and  will  use  and  |icrnitt  the  ad  |,*J,„  [^,',i,. 
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FORMS  AND  PRECEDENTS. 


[SECT.  II. 


xxn. 

Additional 
Clauses  for 
Agreements 
for  Building 
leases. 

Tenant  to  pay 
proportion  of 
keeping  road 
in  repair, 

— and  of 
making  road 
and  sewer. 

Lease  to  be 
prepared  by 
landlord's 
Eolicitor. 

Form  of  Icnse. 
Another  form . 


Alternative 
form  of  power 
of  re-entry. 


Option  to 
tenant  to 
purchase 
reversion. 


houses  to  be  used  as  private  dwg-hses  only,  and  will  not  at  any  time  make  them 
or  any  of  them  into  shops  without  such  permission  as  afsd. 

(b)  The  tenant  will  pay  to  the  landlord  a  due  proportion  of  the  expense  of 
keeping  the  road  and  pathway  in  front  of  the  sd  houses  hrby  agrd  to  be  built  in 
good  repair  until  the  same  shall  be  adopted  by  the  local  authority,  such  pro- 
portion to  be  fixed  by  the  architect,  and  will  also  pay  to  the  landlord  the  sum 
of  £  ,  being  £  as  the  tenart's  contribution  towards  the  expense  of 
making  the  existing  road  and  sewers,  and  £  for  the  paving  done  by 
the  parish  or  other  local  authority,  the  sd  sum  of  £  to  be  pd  in  sums 
apportionable  in  [here  state  manner  of  apportionment]  to  each  of  the  sd  houses 
agrd  to  be  built  and  to  be  paid  when  the  leases  of  the  sd  houses  shall  be  resply 
taken  up. 

(c)  The  lease  or  leases  and  counterpart  or  counterparts  shall  be  prepared  by 
the  solors  of  the  landlord  and  shall  contain  reservons,  exceptions,  and  agrmts, 
covts,  and  provisos,  similar  to  those  contained  in  the  leases  of  houses  of  the 
landlord  on  the  estate,  except  as  far  as  the  same  may  he  altered  by  the 
insertion  of  any  additional  covts  or  otherwise  varied  in  order  to  make  the  sd 
lease  or  leases  in  conformity  with  this  agrmt. 

(d)  "  If  the  tenant  fail  to  complete  the  houses  ready  for  habiton  by  the 
time  and  in  the  manner  hrnbfre  stipulated,  or  to  observe  and  perform  any  of  the 
obligons  and  agrmts  on  his  part  hrin  contd,  or  if  he  become  bankrupt  or  com- 
pound with  his  creditors  [insert  "  or  dispose  of  any  interest  under  this  agrmt 
without  the  landlord's  written  consent,"  if  such  he  the  agreement'],  or  if  default 
shall  be  made  in  paymt  of  the  sd  rent,  etc.,  etc.  (see  I'.  XX.,  CI.  22,  p.  415),  then, 
and  in  any  such  case,  the  landlord  shall  be  entitled  to  resume  and  take  posson  of 
the  land  and  bldngs  (with  all  the  materials  and  plant  thron)  which  have  not 
already  been  leased,  and  to  keep  the  same  as  absolutely  forfeited  to  him,  without 
making  any  compenson  to  the  tenant,  but  without  prejudice  to  his  other  legal 
rights." 

(e)  (e)  "  If  the  tenant  shall  desire  to  purchase  the  fee  simple  of  the  sd 
[descrihe  land],  and  shall  at  any  time  before  the  day  of  give  to  the 
landlord  3  mos'  previous  notice  in  writing  of  such  desire,  and  at  the  expiron  of 
such  notice  shall  pay  the  price  of  £  ,  and  all  arrears  of  rent  up  to  the  day 
of  completion  of  the  purchase,  then  and  in  such  case  the  landlord  will  convey 
the  sd  reversion  [describe propeiiy]  at  the  sd  price  of  £  [or  the  price 
may  he  "  years'  purchase  of  the  ground  rent"]  to  the  tenant;  but  the  sd 
tenant  shall  not  require  any  proof  of  the  landlord's  title  [or  state  conditions  as  to 
title].  (/) 

(e)  As  to  the  effect  of  such  a  clause,  where  the  builder  is  in  default,  see  p.  53,  ante.  The 
option  must  not  infringe  the  rule  against  perpetuities,  Woodall  v.  Clifton  (1905),  2  Ch.  257, 

(/)  See  also  the  following  forms  in  the  Encyclopcvdia  of  Forms  and  Precedents, 
Vol.  VII.  :— 

(a)  Agreement  for  building  lease  of  site  for  several  houses ;  lease  to  be  granted  after 
buildings  finished  ;  variations  for  separate  leases,  and  where  form  of  lease  is  contained  in 
schedule. — General  form  (p.  282). 

(b)  Agreement  for  building  lease  of  piece  of  land  laid  out  in  plots  for  various  classes  of 
buildings;  leases  at  stipulated  rents  to  be  granted  as  buildings  successively  completed  ; 
provision  for  advances  by  landlord  on  security  of  buildings  ;  option  for  tenant  to  purchase 
freehold  in  lieu  of  taking  leases  (p.  297). 

(c)  Agreement  for  improvements  in  existing  buildings  and  erection  of  new  buildings, 
and  for  leases  on  completion  ;  roads  to  be  laid  out  and  drains  constructed  ;  deposit  byway 
of  security  for  completion  of  works  (p.  310), 

(d)  Agreement  for  building  lease  ;  existing  public-house  to  be  pulled  down  and  new  one 
erected.— Short  form  (p.  322). 

See  also  two  forms  of  agreement  in  the  L.  T.  A'tH'sp.,  Vol.  107,  p.  132,  and  Vol,  108, 
pp.  120,  150. 


8BCT.  11.)  vnUKKMENTS  FOB   LEASES.  12.) 

XXIII.  xxni. 

AoBEEllEtT/i/r  a  huUdimj  uiulfrleaie.  (j)  Airfem     t 

As  Ao«HT  made,  etc.  vroctfd  oj  in  F.  XIX.,  p.  III:.].  '<"  Building 

1.  Fowtr/or  IM*  underlattt  lo  enter  to  build.     Eco  F.  XIX.,  CI.  1,  p.  4oO.]       r«rtir«. 

9.  Till  landlord  shall,  when  and  as  soon  aa  the  tenant  shall  liavc  erected  onil  AK-rrrmrnt 
built  the  incaacs  and  teuomenlD  in  the  manner  hniar  stipulated  to  tlio  eatinrnctiiiii  ''>'  ^"»^*  to 
of  the  landlord's  sur^-e;  or  fur  the  time  being,  and  on  llio  |>crformoiico  of  llie  """'  '•'"'> 
•tipulatioDS  contd  in  an  a^niit  <latt'd  tho  day  of  ,  and  nindo  betwn  ' 

A.  B.  uf  the  one  part,  and  tli*  landlord  of  tho  other  |iart  (corres|>on<ling  tu  iho 
(tipulons  hmar  contd;,  and  tho  landlord  shall  bo  lawfully  ctiabled  tlinito,  gran', 
and  exccato  to  tho  tenant  a  leawj  of  all,  etc.  [varaW]  Ivroceid  <is  in  CI.  3  o 
F.  XX.,  p.  4ii] 

T(     '  !■  a»o  shall  criitain  a!!  .\t;\  every  tho  like  (h)  covt.<,  cI.uimo.",  prnvisMS,  >uch  Ioaw 

c  '  strictionK,  ui:  1   iu-ii\t>   .is   aro  contained  in  tho  lease  by  virtue '« '■""'*"' 

«ii<  ivui   uiu  said  landlurd  elmll  tlnii  liuM  the  saiil  premes  mutnlin  mulaiidit,  envcn»nt 
■ad  •  COTt  by  tho  tenant  to  p»rfonn  and  ol«cr\-e  oil  the  tu\  covts  and  condons  cnxTiiaiiu 

i except,  etc.)  ^i-"  •<  ■'-  '.^-./.   .  .   ...',  oi  coiw<iii/  to  pay  reul],  and  aUo  a  covt  nf  original 
ly  the  tandl'  '.'rom  the  imyment  of  any  other  or  former  Icuc  anil,  etc. 

rent  or  rents: - .,  reserved  by  tho  wl  iMteiidc<l  lease,  and 

from  all  ooeta  and  liamages  by  reason  of  tlio  non-paymt  throf  an<l  all  other 
demand*  whatsoer.  [^Iniert  any  tthrr  ipecial  cuvatanti  to  be  contained  in  the 
/com.] 

[Hire  will  /vlloio  the  (ujreemnit  by  the  tenant  to  aetrpt  the  Itate,  and  pay 
vpeiuea,  the  ctmditioni  at  to  thr  buildinffi  to  be  erected,  roads  lo  be  made,  elc., 
and  other  elauua,  at  in  former  pretedeuti.^ 

Is  WTTXEW,  ETC.     . 


XXIV.  XXIV. 

AaUEBUIT  /or  a   building  grant  in  fee,   in    eontideratinn   of  a   perpetual  j^-r^mgnt 
rtnl-tkargt,  of  a  plot  of  land,  part  of  an  eitate  laid  out  for  building  f^  Building 
jmrpotee.  (i)  Grant  in  con- 

Ax  AouiT  made  tho  day  of  nEn*-s  A.  n.,  of,  etc.  O'rnar  called  S**[''^°  °' 

"  the  Tcndor  "),  of  tJio  one  juirt,  and  C.  D.,  of,  etc.  (Iirnor  called  "  the  purchnmr  "\  '_ ^  * 

of  tho  other  part,  whereby  it  is  agrd  as  follows :  rartics. 

1.  Tll«  parchaaer  may  immediately  after  tho  eion   of  tliis  agmit,  for  tlie  Power  of  rnlry 
pnrpoec,  etc.  [fnxttd  at  in  CI.  1  of  F.  XIX.,  p.  405].  to  purchsicr. 

S.  The  pnrcbascr  shall  bear  and  pay  the  land  tax  and  all  other  taxes,  rates,  purchiiwr  to 

pa  J  ttxr*, 
(f)  St«  p.  51,  u  to  |irK«ation«  lo  t<«  Ukm  with  mprrt  to  Ihf  cnrnunU  in  the  nriitinil  etc.,  tt  if  land 

ItatT      A  '•rm  •  i  -v.To  frmt  by  s  company  for  nndcrWuinK  part  of  prrmi»««  cotnpriM'il    in  convr}  cd. 

an  atcT'  ''tC  ^**^  ^  tuildrr  ■•  rompany'i  oomiDcr  ncccpUvl  hy  the  I<^*or 

ia  art  <  ;«dia  of  f'urmt,  Vol.  VII.,  at  p.  Ko.     bc«  term  of  lIuildinK 

L'odcrl.  '  vi.  p.  US. 

(t)  .>•  •.  T.  H;iliam»on,  L.  B.  9  Cb.  7?9  ;  //ojnrooJ  r.  Silbtr,  80  Ch.  D.  404, 

V  alt^TBtiona  and  otniaaiona,  L«  aila|4«il  to  an  alpM>li.tr  fate 
ff  •»  at  an  aKind  price.     i><c  the  (orm  tf  biildir;;  K'^l't, 

t.    A  A  A  I  I  ..   ^-    ■■.    J.    1  I". 
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FORMS  AND  PRECEDENTS. 


[SECT.  n. 


XXIV. 

Agreement 
for  Building 
Grant  in  con- 
sideration of 
Eent-charge. 

Purchaser  to 
build  houses ; 

Purchaser  to 
cuclose  land. 


Vendor  will 
execute  f;raut 
when  houses 
completed  to 
patisfactioa 
of  architect. 

Uses. 

Kent-charge. 


To  purchaser 
in  fee. 


Form  of 
conveyance. 


Vendor's  title. 


Purchaser 
shall  not  dig 
for  gravel 
etc.,  or  burn 
bricks  ;  and 
will  remove 
rubbish. 


duties,  assessments,  and  outgoings  in  the  same  manner  as  if  the  sd  plots  of  land 
had  been  conveyed  to  him. 

3.  [Insert  agreement  to  build,  adapting  the  clause  of  one  of  the  jyreceding  pre- 
cedents of  agreements  for  building  leases,  e.g.  CI.  2  of  F.  XVIII.,  p.  403.] 


4.  The  purchaser  will  within  the  period  hrnhfre  limited  for  the  completion 
and  finishing  of  the  houses  to  be  erected  on  the  sd  pieces  or  plots  of  land  enclose 
each  of  the  same  with  [insert  the  particular  mode  of  enclosure  to  be  stipulated 
for,  e.g.  C\.  a.  of  F.  XSIL,  p.  421]. 

5.  When  and  so  soon  as  the  sd  houses  and  other  works  as  afsd  shall  be 
erected  and  completed  in  such  workmanlike  manner,  and  finished  fit  for  habiton 
as  hmbfre  agreed,  and  in  addition  thrto  when  and  so  soon  as  the  architect  shall 
have  given  his  written  certe  that  the  sd  houses  and  other  works  are  finished  and 
complete  and  fit  for  habiton  to  his  satisfaction,  the  vendor  shaU  execute  and  the 
p  rchaser  shall  accept  a  conveyance  of  the  sd  plots  of  land  and  the  hidings 
er  cted  thron  with  the  appurts  to  the  uses  following  (that  is  to  say),  to  the  use 
tha^  the  vendor  may  from  the  day  of  and  for  ever  receive  out  of  the 
sd  heres  tlie  clear  perpetual  yearly  rent-charge  of  £  per  annum  to  be 
issuing  out  of  and  charged  upon  the  same,  and  to  be  paid  by  equal  half-yearly 
paym  s  on  the  day  of  and  the  day  of  in  every  year, 
free  from  the  land  tax  and  all  other  rates,  taxes,  charges,  duties,  assessments, 
and  outgoings  now  affecting  or  hrnr  to  affect  the  sd  heres  and  premes  and  from 
all  dedons  (except  the  property  tax),  the  first  half-yearly  paymt  to  be  made  on 
the  day  of  :  and  subject  to  the  sd  rent-charge  and  to  the  statutory 
powers  and  remedies  {k)  for  recovery  throf,  to  the  use  of  the  purchaser  in  fee 
simple.  The  purchaser  shall  execute  a  counterpart  of  such  conveyance.  The 
sd  conveyance  and  counterpart  shall  be  prepared  by  at  the  expense  of  the 
purchaser. 

6.  Such  conveyance  shall  be,  as  nearly  as  circes  will  admit,  and  with  such 
alterons  and  addons  (if  any)  as  circes  shall  require,  in  the  form  set  forth  in  the 
schedule  hrto,  and  shall  contain  a  power  of  re-entry  by  the  vendor,  in  case  the 
sd  rent-charge  or  any  part  tlirof  shall  be  in  arrear  as  afsd,  (I)  or  in  case  of 
breach  by  the  purchaser  of  any  of  the  covts  and  provons  to  be  contd  in  the 
grant,  and  shall  also  contain,  in  addition  to  all  usual  covts,  (m)  the  covts  agrmts 
and  stipulons  by  the  purchaser  set  forth  and  specified  in  the  sd  schedule  (n). 

7.  The  purchaser  is  satisfied  with,  and  accepts,  the  vendor's  title. 

[Or  insert  here  conditions  as  to  commencement  and  evidence  of  title,  CI.  2  of 
F.  XXL,  p.  417.] 

8.  Insert  CI.  6  of  F.  XTX.,  p.  406,  and  proceed :]  And  the  purchaser  shall, 
as  soon  as  the  sd  houses  shall  be  completed,  at  his  own  expense,  remove  all 
rubbish  from  so  much  of  the  road  marked  in  the  said  plan  as  is  opposite 
thrto. 

(7.)  Aiile,  p.  217,  as  to  the  remedies  for  recovery  of  rent-charges.  See  now  s.  44  of  the 
Conveyancing  and  Law  of  Property  Act,  1881,  for  the  remedies  therein  pro\-idcd  for  the 
recovery  of  annual  sums  charged  on  land,  ante,  p.  217. 

(I)  See  note  (I-),  supra. 

(m)  As  to  what  are  "  usual  covenants,"  see  ante,  p.  55. 

(h)  If  the  covenants  to  be  contained  in  the  grant  are  inserted  in  this  agreement,  see  the 
form  of  building  grant,  F.  XXXII.,  p.  448. 
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9.  All  bouinLiry  fence*  and  divuions,  when  nisdo  u  hnifre  mciitd,  ^)l■ll  1«        XXIT. 
oicd  M  party  wall*  liy  any  nenion  or  pcrsoiui  biiilJiiif;  upon  the  jiluUi  or  |>lot» 
•djoinini;,  he  and  llioy  payiit);  a  |iro|H;r  |iro|>orttoo  \to  Lc>  ancortuined  by  the  **^""*"' 
architect)  of  the  cxi«us«.  Uirof.  o'^nUn  con- 

tidentioD  of 
Bant-char^. 

10.  IPuttlMUT    will    inturt   fuiUiei   at    corrrf"/    »;i.      See  CI.   18  of  F.    XX.,  

p.  416.1  IlouiuUn- 

tcncct  to  li« 
UMvl  u  party 
walls. 

11.  The  parchoacr  shall  bo  entitled  to  have  the  Bd  pieces  or  plots  of  land  Purchiorr 
conveyed  to  iiino  by  r»<a/«  number]  ooiivcynnccs  instead  of  one,  and  each  fntitlr.l  to 
'■'■-■•■' •  ••  ■incos  filiall  l)c  in  the  form,  and  in  accordance  with  the  aprmUi ''•*"■ '•'^' 

cxcipt    (hat,   if  such   hcpanito  conToyanccs  aro   roqiiireil   by  ^""oj^^ 
t..  ••  ■•  '.'•...  iiial  yearly  rcnt-charpe  shall  be   £  without  anv 

d.  !  ii  of  the  «1  pieces  or  i>loU  of  land  rcM.lv,  with  like  »'P»-«t>"i--« 

p..«.  :  _      :      IS  Iirnllr.'  gtipiilated :     I'BOVIDED   that  the  |'<'r>-'ha»cr  jj,,,,^!  " 

ahall  not  t>c  entitle<l  to  a  ■  of  jiart  of  tlio  ed  pieces  of  land  under  ihiH  .,    ^. "  ^ 

cUiuc,  nil!.  -^  .it  tlie  time    :  .VfV.inco  ho  bhall  have  proceciled  with  the  f^rtain  nom- 

erect  »vvre<l  in  at  ico^t  I        ■  •<  on  the  land   remaining  uncon- ijf  r  of  hoiura 

Tevt'l,  .  .  have  complied  in  aU  r.  -j .    •■■  with  the  proviiions  and  Btipulons  muit  be 

hnn  cuuld.     Kvcrv  conveyance  and  cminlfrjart  or  duplicate  to  l>o  mailo  in  covcrcl  m 
pnnRianc«  of  this  clauno  to  be  prepareil  by  Mr.  and  at  the  exricnse  of  the  '^'ore  convejr- 

',  11^  .11*  ancc  01  one 

parcbaMf  as  hrabfro  proridcd.  p,^  of  l^j^ 


19.  llnmrt  Cla.  16  and  17  of  F.  XX.,  y.  414,  and  proceed:]  And  tlio  vendor  Conjitioni 
■haU  alio,  nntil  the  ikI    '  .->■--■ 


anil  1 1  ot  r.  a.\.,  i>.  414,  and  proceeti:}  Anu  mo  vcmior  i  oniiitKim 

,  _ ,  .1  i)lot»  of  land  Khali  be  conveyed,  have  such  or  the  like  '"'t''  '•»'• 

power  of  diatreaa,  and  the  riRhl  and  authorities  incident  thrto,  for  the  recovery  '"""^"y™- 
of  the  sd  rent-charge  or  ront-chargeii  aa  landlords  liavo  under  Iookcs  for  years. 

18.  Tub  purchaser  shall,  on  the  siRning  hereof,  pay  to  Mr.  tlio  sum  of  I'urchj»er  to 

toward.^  the  expense  of  prepwing,  executing,  and  stamping  this  agnuL  {p   W  '*•' "' 

14.  Ihiert  CI.    18  of  F.   XLX..   p.    409,  uting  the   word*  "vendor"  anrf  """"• 
"purckater  "  initead  of"  landlord  "  and  "  Itnant."] 

16.  In  case  tlie  purchaser  shall  make  default  in  the  oliscrvancc  and  pcrfco  of  ItuiMin;; 
bis  part  of  this  ai^nt  in  any  i>arlar,  or  if  the  purchaser  shall  Iwconio  tMinknipt  mstrnalii 
or  make  any  composition  with  or  any  assi^.'nmcnt  for  the  benefit  of  his  creditors,  """"t  '* 
th«n  and  in  any  «ii<-h  r»«>  it  sliall  be'  lawful  for  the  vendor  (notwithstanding  the  "■'"°''  • 
■  •■  ailvantage  of  any  previous  breach  of  this  agnnt)  to  '""'"'' ';' 
of  land,  otlicr  than  and  except  such  pieces  or  plots  ,'r{","^„j 
uir  '  '  1  to  the  pchascr,  and  cither  drirn^i,,,  tt,i, 

by  .1  : .  or  left  for  him  at  his  usual  ■(•rwincot. 

or  I..  .  :.      ..      .1     .  1  .    ,|,g    Jg^tl, 

of  li  ■  deterniinu 

*'  '-  i  ;.,■    - .  ,....;  iis  may  not 

afiul,  and    thcr('ii|ion  such 
•1  r.,iiv.  veil  to  the  jK-hasvr, 

ind   other  things  nuiljinc 
>  '  til"  ii'Iv  of  the  ni*t<Tial>  to 

vendor  and  be  atu<  land  or  i:  lliron,  •"«  prDf*rty 

ahain«  and  remain  ;  ,  freed  an  1  '  f'""' !l'.^°nt 

all  cUims  and  demands  of  the  purciiaicr  io  riapcct  ihrof,  or  otberwiau  uu  account  ^^(«r„,,Q,d. 
of  tliis  agreement. 

M  Sm  do<«  (t),  anU,  p.  414.     8«*  anit,  pp.  UN,  119,  as  to  appoctionmrnt. 
( •)  loacrt  bm  anconcnt  (if  anv)  ••  to  narmrnt  of  the  vendor's  tarrrvor's  fees  for 
Mnldcata  aad  piaiw,  tic    Set  F.  XX.,  CI.  17,  ^  4Ii. 
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FOEMS  AND  PEECEDENTS. 


[SECT.  II. 


XXIV. 

Agreement 
for  Building 
Grant  in  con. 
sideration  of 
Eent-charge. 

Interpretation 
clause. 


16.  The  expression  "  the  vendor  "  used  in  tliese  presents  shall  extend  to  and 
include  the  heirs  and  assigns  of  the  said  A.  B.,  and  the  expression  "  the  pur- 
chaser "  shall  extend  to  and  include  the  heirs,  exors,  adniors,  and  assns  of  the 
sd  C.  D.,  in  like  manner  as  if  they  had  heen  resply  named  hnn  next  after  the 
words  "  vendor  "  and  "  purchaser  "  resply  throughout,  so  far  as  the  same  will 
admit  and  unless  the  context  or  the  nature  of  the  case  may  require  a  fresh 
construction. 


As  WITNESS,  ETC. 


Schedule. 
{Containing  the  form  of  conveyance^ 


SECTION   III. 

BUILDING   LEASES,   ETC. 

PA  OK 

XX  y.     AdvtrtiitmenI  for  tendrr*  for  taking  on  huildinrilnue     .         .     427 
XXVI.      Trndm  for  j>lot$  of  land  to  hf  let  nn  building  lm»f».     General 

cvuditiont  a*  to  hoxitct  to  be  built,  and  a»  to  granting  Inuei     -127 
XXVI  J.     J.eate  to  buitderi  if  houtet  rrtftrtl  by  them  in  accordance  with 

an  agrrrmtnt  for  building  teatet  .....     420 

XX  VI II.     Ideate   of  land  forming    part   of  large  estate   to   a   builder 

ruvrtutnting  to  build  hou»et  of  $prfifud  value,  etc.    .         .     .     43.3 

XXIX.     liuitjih'j  Iriur  under  a  j'fiif^r .         ......     4.'!H 

•V.YA.      Ad'txtif  lull  aud  allTiutdi'T  cla%i$et  for  building  leuiet  .     441 

XXXI.     Jluildiu'j  uudrrlniit  where  an  omamentnl  garden,  etc.,  it  to  Im 
used  in  comn'on  with  houses    adjoining  and  building  hat 
been  commencrti  .........      443 

XXXII.     Grant  of  a  piree  of  land  (jiart  of  an  estate)  for  building  in 

eontideralion  if  a  rent-charge  .  .         .         .  .     .     448 

XXXIII,     Deed  of  coreiiant  Ulwern  vurchaier»  of  building  plolt  forming 


ween  p\ 
ing  (lie 


XXV. 


one  estate  pretcribing  the  clau  of  buildingt  to  be  erecletl  («)  .     449 

XXV. 
Form  or  AovERn8EMENT/ur  tenders  for  laling  on  building  lease. 
To  BnLDERa  asd  OriirBs. — The  undcnsiBned  are  prrjiarcd  to  receive  IcmlcrB  — '•"■  Tenderi 
for  Ukini;  on  building  lt>»gos  for  years  (ttio  year  at  a  pciipcrconi),  J'"'  Boi'^inK 

with  option  of  purcliaw,  the  plota  of  ^ound  Bituatc,  etc.,  for  Ihe  piirjxiiw  of  build-  ^'•'*••• 
ing  Iherwin  ,  in  accordance  with  conditions  and  plans,  etc.,  copies  of  which, 

Witli  '  '  tender,  nuky  lie  obtained  at 

'1  ..Tied  do  not  bind  thcmnt'lvcs  to  accept  tlio  highest  or  any  tender. 

'1 1      •  .I.-  !  .  t .'  waliKl,  cndoncd  u  directed  in  the  form  of  tender,  and 

•d'Ir.         !•.•.:.::       >icd. 

hal-A  liio  il.i\  uf 


XXVI. 

XXVL 

Form  fur  making  tendert/or  ploU  of  land  to  be  let  on  building  leases.     General         

conditions  as  to  houim  to  it  huitt,  and  other  works,  ami  as  to  granting  Tendtn  for 
leases.     Main  road  etnutrucUd  fry  freeholder  and  proportion  to  be  paid  by  Land  on 
builders.  Bnildlog 

CosDoxs  for  LnriNO  plotj  of  ground  on  the  aide  of  ,  and  the  ^'•'•••• 

(«)  8««»I»"  •  ',        '.  I '              ■        iing 

Uaa*  of    land   '  i*e 

partly  cnctcd  i.i»<^  at 

orisinal  croni'i  'uv*  (p. 

S4fl):  (e)  BoiM  I.^jiw.  of 

copylioM  Uod  in  \.\  ■'). 

For  a   fonn   of   bui  ■■< 

(o«r«3ra«cti*0,  Vol.  1  li..  |>.  •>■'.     i-,*-xu.                                                                   ...•t.^ay 
or  lift,  M«  L.  T.  .Yrr>f>.,  Vol.  109,  p.  124. 
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FOEMS  AND   TBECEDENTS. 


[SECT.  III. 


XXVI. 

Tenders  for 
Land  on 
Bnilding 
Leases. 

Plans,  etc.,  to 
be  previously 
approved  by 
freeholder. 

Plan  to  show 
site. 

Time  for 
buildinir. 


Draiuage. 


Footpath. 


side  of 
panying  plan. 


etc.,  in  the  coy  of 


,  coloured 


on  the  accom- 


1.  The  blders  are  to  erect  good  and  substantial  brick  or  stone  messes  or 
tenements,  iu  strict  accordance  with  block  and  other  plans  and  elevations, 
figured  in  detail,  and  specificons,  to  be  submitted  to  and  approved  by  the  free- 
holder or  his  surveyor  for  the  time  being  in  writing,  before  any  of  the  hidings 
are  commenced. 

2.  Every  block  plan  shall  show  the  exact  site  of  every  house,  and  the  walls  or 
fences  separating  the  plot  on  which  each  house  is  to  be  erected. 

3.  Each  of  the  messes  or  tenements  is  to  be  erected  and  covered  in  within 

calr  mouths  from  the  commencement  of  the  biding  of  each  such  messe, 
and  finished  and  completed  within  months  next  thrar,  and  the  whole  of 

the  houses  to  be  erected  upon  the  sd  ground  are  to  be  completed  within 
years  from  the  commencement  of  the  term. 

4.  The  blders  are  to  make  and  construct  such  drainage  and  other  works 
connected  with  the  public  sower  or  otherwise  as  may  be  directed  by  the  free- 
holder's surveyor  for  the  time  being. 

5.  The  blders  are  to  form  and  construct  the  footpath  iu  front  of  the  sd  houses 
as  soon  as  each  house  is  completed,  as  directed  and  approved  by  the  sd  surveyor 
for  the  time  being. 


Boundary 
walls. 

Reuts. 


Term. 

Main  roads 
constructed 
by  freeholder 
who  reserves 
certain  riirhts. 


6.  All  boundary  walls  or  fences  are  to  be  approved  of  by  the  freeholder's 
surveyor  for  the  time  being. 


7.  For  each  of  the  plots  coloured  the  builders  are  to  pay  £ 

annum  for  tlie  first  year  of  the  term,  and  for  the  plot  coloured  £ 

per  annum  for  the  first  year  of  the  term,  £  for  the  second  year,  £ 

for  the  third  year  [insert  full  particulars]. 


per 


8.  The  term  of  lease  will  be 


years  from  the 


day  of 


8.  The  freeholder  has  constructed  the  roads  and  sewers  now  formed  by  and 
at  his  cost,  and  the  sd  freeholder  reserves  to  himself  and  his  agents  at  all  times 
the  right  to  enter  upon  the  land,  and  use  so  much  of  any  of  the  plots  as  may  be 
necessary  for  the  making  of  the  sd  roads  or  sewers,  or  for  burning  clay  for  ballast, 
or  for  the  deposit  or  removal  of  soil  or  earth. 

10.  The  blders  are  to  contribute  towards  the  cost  of  making  such  roads  and 
sewers  as  afsd  at  the  rate  of  £  per  ft  frontage  for  all  land  abutting  upon 
the  sd  roads. 

11.  The  blders  shall  maintain  and  keep  in  repair  the  roads  and  footpaths,  or, 
at  the  option  of  the  freeholder,  pay  such  sum  of  money  in  lieu  throf  from  time  to 
time  as  the  sd  freehoklerj  or  his  surveyor  for  the  time  being,  may  direct,  unless 
and  until  such  roads  be  with  the  consent  of  the  sd  freeholder  dedicated  to  the 
public. 

12.  The  blders  shall  pay  the  land  tax,  if  any,  and  all  other  taxes,  rates,  duties, 
and  assessments  of  every  description,  now  or  hrar  to  be  imposed  on  the  preraes 
or  on  the  landlord  or  tenant  throf  for  the  time  being  in  respect  throf. 

13.  The  blders  will  provide  such  security  for  the  due  perfce  of  each  contract 
as  may  be  required  by  the  freeholder. 

Form  of  lease.        14.  Separ.vte  leases  will  be  granted  to  the  blders  or  their  nominees,  at  such 


Builders  to 
contribute 
according  to 
frontage. 

Repair  of 
roads  until 
dedicated 
to  public. 


Taxes,  etc. 


Security  to  be 
provided. 
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•pportiofMd  reoU  m  the  fie«holdcr'«  surveyor  for  the  time  being  almll  icrtifv  to        XXVI 
be  tkir  antl  reMOnable,  anil  (uch  leasee  will  be  in  (lie  furni  of  lea«c  JciweiteJ  at  _     ,       ' 

._■  »..L^i  T«M«r»  for 

.  ami  markeJ  .  j^^^  ^^ 

IS.  The  bidera  must  giro  all  reqaisite  notices  andcr  any  AcU  of  Parliament  t^,JL°* 

or  orwiae,  and  pay  all  fe««  and  cluirgca  which  during  the  pro^-ju  of  the  workH         '__ 

may  become  parable  under  or  by  virtue  of  any  Act  or  Acto  of  rarliunioiit,  Scpanu 
bydawa  of  lijcal  l>o«rd,  or  orwinc  le 


[Stati  kert  any  cvnditions  as  to  paying  thefea  of  the /ne/uJdtr'$  i urtryur.]      HuilJrn  to 

pay  iiT«,  rtc. 

18.  The  blders  ahall  at  all  times,  at  their  own  cost,  provide  a  foreman  or  Iiuil.l»r«  to 
clerk  of  the  works  to   be  present  durius   workini;   hours,  and   any  notice  or  I""*'''""  '"'*- 
direction  to  be  given  to  auch  foreman  or  clerk  of  tlio  works  by  tlio  freeholder  '^^^  nuv'" 
or  his  sarreyor  for  the  time  being  shall  be  deemed  to  have  been  given  to  tlio  i^  ^^rm 
biden. 

17.  Tbe  leases  and  counterparts  are  to  be  preparc«l  by  the  freeholder's  solor,  Expenie  of 
at  the  co«t  of  [here  itale  cott  for  tarh  leau  and  counterpart,  or  one  lease  of  ''»»**  s""* 
mmral  lots,  and  xrhether  ejeliuife  a/  }JanM,  stamps,  and  rtgistratuml  to  be  *"""'    T*"-*' 
defrayed  by  tlie  bMcra  or  tlieir  nominees. 

18.  r/iucr<  here  any  conditions  as  io  the  insurance  of  the  houses  when  covered 
in,  and  also  rtstruiions  as  to  trades  and  shops,  etc.] 

19.  The  tender  at  the  foot  hereof  must  be  signed  by  tlio  partv  tendering,  Ton.lcr  to  be 
Maled  up,  addressed  to  the  ,  and  endorsed  The  tcniler  must  U;  •'in"Ji  «**• 
left  at            ,  on  the            day  of            .     No  tcn.hT  will  )„■  n-r.Ivr.l  tint  is 

not  made  on  the  printed  form. 

90.  A  TF.xnr.R  may  be  made  fi)r  one  or  all  of  the  sd  [ilui.s  yf  laud.  Tlie  p.^rty  T'l'l"  •"»>■ 
or  parties  whose  tender  may  !«  accepted  will  be  required  to  execute  a  contract  ,||'"  "  "' 
in  the  form  depo»ite<l  at  .  (I)  Contmct 

ISlate  here  any  other  eondUiotii  om  to  the  tendfr.]  If  t^JLli-T**' 

■ccfplnl. 

91.  The  freeholder  does  not  bind  himnelf  to  accept  the  highest  or  any  tender  Xnt  lK>an<l 
that  may  be  reed.  ti>  aerryt 

hitchc<it  or 

To  [insert  name  of  fretKotder  hert\  limbfrc  called  the  freeholder.  "X  Undrr. 

I  brby  offer  to  take  a  lease  of  the  plot  ol  ground  and  coloured  on 

the  plan  afs<l  for  tlie  term  of  years  and  subject  to  the  covLs  and  condons  and 
in  accordce  with  tbe  form  of  lca.so  above  mentd  at  the  clear  yearly  rent 
of 

Date  .  Signature  in  full 

Koidcnce 


XXVII.  xxnt 

LkaR  to  buildrrs  of  house*  ereettd  by  them  in  aceonhmee  frith  an  agreement 

fc^    building    leases.        Covenant     to   complete    houses,  not    to  creel    oilier  JJ**,*? 
buildings,  not  to  alter  plan,  ite.     Ri'/hl  of  tcay  and  'f  passu  :r  of  wairr,  J^ 

etc     Proriso  titat  on  ailoptum  of  r<nds,  ttr.,  by  parish,  covenant  to  rtprnr  ^^^'^  Balldinr 
road  shall  cease :  and  other  suitable  covenants  and  provisions.    (See  F.  XX.,  Arr««m«nt 
p.  411.) 

Tbu  IsrtiEK,  made  tlie  day  of  ,18    ,  nrrws  A.  D.,  of  (liniar  fartir*. 

oallod  "the  lesaor"),  of  the  one  part,  and  C.  !>.,  and  K.  P.,  of  ,  blders 

(t)  If  Ih*  cootract  to  h»  aftowarla  rx«cat«(l  moUios  •  powtr  to  tbr  frorholdrr  to 
•Bttr  aad  dsUraiM  tbe  acrMSMnt  io  caM  lh«  l>>iiMrr  fail  u,  l.uill  ••  a.-rrr,)    it  aiii  i„. 
'  l«  ias«rt  rack  a  provlaiae  bcrc. 
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FORMS  AND  PRECEDENTS. 


[SECT.  HI. 


XXVII. 

Lease  to 
Builders  in 
accordance 
with  Building 
Agreement. 

Testatum, 
Parcels. 

Riglit  of  way 
o\'er  other 
hal^  of  road. 

Right  of 
|)-i8sage  ofi 
water  and  soil. 

Exceptions. 


Habendum. 
Reddendum, 


First  payment. 
Last  payment. 
Proportionate 
jtart  in  case 
of  re-entrj-. 


Covenants  by 
the  lessees : 

^to  pay  rent ; 
and  taxes ; 


(liniar  called  "the  lessees"),  of  the  other  part,  Witnetii  that  in  conson  of  the 
expenses  which  the  lessees  have  sustained  in  building,  and  which  they  will 
sustain  in  finishing,  the  messes  or  tenements  and  hidings  hrnar  described  and 
demised,  and  in  conson  of  the  yearly  rent  hrnar  reserved,  and  of  the  covts, 
provisos,  and  Condons  hrnar  contd,  and  on  the  part  of  the  lessees  to  be  observed 
and  performed,  the  lessor  doth  hrby  demise  unto  the  lessees  :  All  that  parcel 
of  ground  situate,  etc.  [referring  to  pla'i]  and  all  those  newly  erected  messes  or 
tenements  and  hidings  [describe  huildin(j!i\  now  standing  on  part  of  the  same 
parcel  of  ground  and  coloured  in  the  sd  plan  :  And  also  all  that  other 

parcel  of  ground  being  one  equal  moiety  of  the  road  to  be  called  ,  and  in 

the  sd  plan  delineated  and  therein  coloured  ,  together  with  full  right  of 

passage  and  way  for  all  persons,  carts,  carriages,  and  animals  to  and  from  the 
said  first-mentioned  parcel  of  gi'ound  and  messes  or  tenements  and  hidings  over 
the  other  moiety  of  the  sd  road,  and  over  all  other  streets  in  the  vicinity  of  the 
said  road  belonging  to  the  lessor  :  And  togethek  with  full  right  of  passage  and 
running  of  water  and  soil  from  the  said  first-mentioned  parcel  of  ground  and 
messes  or  tenements  and  hidings  through  the  main  sewer  or  drain  which  runs 
under  the  sd  road  [eocceptions  as  to  minerals,  see  F.  XXVIII.,  p.  433]  :  Except 
AKD  reserving  all  rights  (if  any)  restricting  the  free  use  of  an}'  adjoining  land 
of  the  said  lessor  or  the  appropriation  at  any  time  hrar  of  such  land  for  building 
or  other  purposes,  and  except  kevektheless  and  eeservixg  full  right  of 
passage  over  the  moiety  of  the  sd  road  hrby  demised,  for  the  lessor,  his  [heirs  or 
executors,  administrators]  (c)  or  assigns,  and  for  all  other  persons  and  carts, 
carriages,  and  animals  to  and  from  all  lands  and  houses  in  the  vicinity  of  the 
sd  road  belonging  to  the  lessor,  his  [iieirs  or  executors,  administrators]  or  assigns, 
or  his  or  their  tenants :  And  also  full  right  of  passage  and  running  of  water  and 
soil  from  all  such  lands  and  hses  as  afsd,  through  the  main  sewer  or  drain  afsd, 
and  through  all  other  drains,  channels,  and  sewers  in  or  under  the  sd  parcels  of 
ground  hrby  demised  or  either  of  them  : 

To  HAVE  AND  TO  HOLD  the  prcmes  hrby  demised  unto  the  lessees,  for  the  term 
of  3'ears,  from  the  day  of  ,  18     : 

Yielding  and  paying  therefor  yearly  and  every  j'ear  during  the  sd  term  the 
rent  of  £  by  equal  quarterly  payments  on  the  day  of  ,  the 

da)'  of  ,  the  day  of  ,  and  the  day  of  , 

the  first  of  such  payments  to  be  made  on  the  day  of  next,  and  the 

last  quarterly  payment  to  be  made  in  advance  on  the  daj'  of  next 

before  the  expiration  of  this  demise :  And  also  yielding  and  paylng  a  pro- 
pjrtionate  part  of  the  sd  rent  for  any  period  which  may  elapse  between  any  of 
the  afsd  quarterly  days  of  payment  and  the  period  of  the  determinon  of  the  sd 
term,  in  case  the  same  shall  happen  to  determine  under  the  proviso  for  that 
purpose  hrnar  contd ;  such  proportional  rent  to  become  payable  immedly  upon 
such  determinon  :  The  sd  kent  to  be  paid  clear  of  all  deductions : 

And  the  lessees  hrby  jointly  and  severally  covenant  (with  intent  to  bind 
their  assigns)  with  the  lessor 

That  they  the  lessees,  their  exors,  admors,  or  assigns  will  during  the  sd  term 
pay  unto  the  lessor  the  rent  hrby  reserved,  at  the  times  and  in  manner  afsd, 
without  any  dedon  or  abatement  whatsoer  : 

And  will  pay  and  discharge  any  land  tax,  {d)  and  also  the  sewers  rate,  and  all 
other  taxes,  rates,  charges,  duties,  assessmts,  and  outgoings,  (e)  of  what  nature 

(c)  If  the  property  be  freehold,  put  "heirs  and  sssi^s;"  if  leasehold,  "executor?, 
administrators,  and  assigns,"  throughout.  See  s.  h%  of  the  Conveyancing  Act  as  to 
covenants  relating  to  land  binding  heirs,  etc.,  as  if  they  were  expressed.  In  the  case  of 
an  underlease,  see  ante,  p.  240,  as  to  the  lease  containing  an  express  covenant  by  the  sub- 
lessee to  perform  all  covenants,  etc.,  in  the  original  lease.  See  the  Form  of  a  Building 
Underlease,  F.  XXXI.,  at  p.  443. 

(i()  And  see  the  agreement,  F.  XX.,  CI.  3,  ante,  p.  412. 

(e)  The  following  is  an  alphabetical  list  of  all  the  more  important  words  and  phrases 
used  in  covenants  of  this  kind  the  meaning  of  which  is  likely  to  give  rise  to  difficulty  in 
practice.     A  note  of  the  relevant  cases  is  appended  to  each  word  or  phrase  :  — 

"Assessments:"  Wilhtnson  v.  Colli/cr,  IJ  Q.  C  I).  1 ;  Aldr'nlje  v.  feme,  17  Q.  B.  D. 
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or  kiod  WMrer,  ■  vn',  paroch'ul,  or  otIiorwHO,  now  or  lir.ir  to  bo.-nmo        XXVII. 

[layabla  daring  i  c'lthi-r  b_v  owner,  luiJIorJ,  or  tenant,  for  or  in  rv>|..Tt 

oCUm  td  premoii  Uil.  t  aiir  part  throf,  or  itie  id  rent  reaorrcJ  for  the  L«u«  to 

Mine  (except  th-  Un  t*x) :  Boildari  in 

AsD  wv!  •  finish  and  complete  the  (ul  messes  and  t.  n-  accordine* 

menu  or  1  .nd  all  outhiiiMiusx,  walls,  fences,  yank  g.ir  1;.-.  *'"'  Buildinj 

natdt,  wty*,  jatii-,   J  ivci:i'iiH,    vaults,  channek,  scwent,  wyJraiij,'hLs  »lr.iiiis,  ^f*""'"- 
gotten,  and  appurt*.  in  a  coo<l  sulnLintial  and  workmanlike  maniirr,  with  all  _^  eomt>lrt« 

■ ary  i-  ' •■   •  ,^,\  futenings  to  the  same  resiily,  and  renilei  the  n,e  ijuiMmgi ; 

the  day  of  and  to  the  satisfaction 

,  .  iho  ti  ■■■    '        ■   '( the  lessor: 
.!i  cxi>on>  ■  said  temi  well  tnil  sudiciently  — to  repair; 

-.I-.-,  .-f    ■  .  •..   t.iv..   .-l.vin.i..   .ml  k<'t>p  the 

-  with 

'.  which  at  any  time 
r-,  and  so  often  as  need 
ahaii  be : 

Axu  will  paint  in  proper  colour  all  the  external  wood  and  iron  work  which,  —to  paint 
from  time  to  time  during  the  said  term,  shall  he  in,  upon,  or  l)clcmKing  to,  the  oot»iJ«;^ 
MUDe  prtmea,  once  in  every  [ihinlj  ycaT{if  of  the  sd  term  with  three  coats  of     """*•> 
paint,  mixed  io  good  oil ;  and  |>aint  m  like  manner  tlie  iiuiido  wood,  iron,  and 
other  work  naouljr  painted,  and  wash,  stop,  whiten,  or  colour   such    parts  of 
the  Mid  premea  as  are  now  plastered  once  in  every  [screntli]  year  of  the  sd 
term: 

Airo  alto  will  during  the  b<1  term  at  the  like  expense  keep  the  said  prcmcs  — »oJ  to 
iuaanad  fin  the  name  of  the  lemor]  in  tho  Fire  In«uraiice  Uflioe,  or  ui  mch  """re; 

f'  — '*'-p  or  offices  as  the  lessor  shall  from  time  to  time  solect  and  name,  to 
t  it  of  [tour-fifths]  at  least  of  the  value  of  the  sai>l  messes  or  tenements 

a..  .  .■>: 

.\\i>  will,  when  nj^uircd,  pro<luco  to  the  lessor  and  to  his  steward,  agent,  or  — snd  piodure 
rt.-ci:iTcr  uf  rents  for  iJie  time  being  all  policies  of  assurance  and  the  receipts  fur  rrceip*'; 
•U  praminmi  and  other  soms  payable  in  respect   throf,  and  will   lay  ont  the  — irbuild  in 
inaaraiiee  moneys  in  properly  rebuilding  and  restoring  any  of  the  said  messes  c«w  uf  firr ; 
or  baildinga  that  may  bavo  been  destroyed  by  fire ;  and  in  case  the  sd  moys  —and  i«r 

deficiency. 

?'  ■      '  T  '     !"   ~''.     "AsMHiDcnts  anil  iin(>rMilion» : "   7"i'/»- 

:.n» :  •'  Snwrt  T.  Sfxi^tr,   •  ( '.  II.  X.  .S.  1 19. 

,   4  C,  P.  D.  867.     "Iiiiti.i:"  S^trt  r. 

>•-,     .   .  '  .  a.  .N.  ^.  V.  h'-yri  (1TO7).  I  Q.  B.  &-.''  v.  /Vm/,  17 

y.  n    |i.  .'1.':  H'u-T.  /  .  1  y.  n.  •I7t;  tumlfrrr.  Ar  I  K.  H.  701  ; 

f> -     ■-•(i;-r.i.  1  .11.  Itf.    "DnljrorajocMm     •  '  ■'■, 

I.   I:  "linpr>«.l  npon  thr  Uodlord  or  Irtitu' 


V.     tHiij  n«>."'.   I    K.   n    :  T'l'^xw  llV-i-' 


IT, 11%    \  .    '    '  1  7  , 


.        1  '"hsp.  XIX.,  •.  vi     ; 

if  I  Th«  wonU  "ID  tear     wiil  tn  non  advaotagtviu  to  the  UiMllxrJ,  ■uU 

'  la  ertrjr  three  T can  ...U 
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[SECT.  III. 


XXVII. 

Lease  to 
Builders  in 
accordance 
with  Building 
Agreement. 

On  default, 
lessor  may 
pay  and  re- 
cover amount ; 

— not  to  erect 
buildings 
on  premises 
which  may, 
etc.  ; 

— not  to  alter 
plan,  eleva- 
tion, etc.  ; 

— to  pay 
proportion 
of  repairing 
roads,  etc.  ; 

— to  permit 
lessor  to 
enter  and 
take  inventory, 
etc. ; 

— and  to  see 
condition  of 
premises ; 

^to  permit 
workmen  to 
enter  to  repair 
adjoining 
premises ; 

• — to  use  pre- 
mises as  a 
private  dwell- 
ing-house 
only,  etc, 

— not  to 
suffer  annoy- 
ance, etc.  ; 

— not  to  as- 
sign without 
licence ; 
— to  yield  up 
premises  in 
repair  at  end 
of  terra. 


shall  be  insufficient,  the  lessees  shall  pay  such  sum  and  sums  of  moy  as  shall  be 
sufficient  in  and  towards  reblding,  restoring,  or  reinstating  the  same : 

And  in  case  at  any  time  the  lessees  shall  not  duly  pay  the  sd  premiums  of 
insurance,  it  shall  be  lawful  for  the  lessor  to  pay  the  same,  and  the  sum  or  sums 
so  paid  for  insurances  shall  be  recoverable  by  the  lessor  from  the  lessees  : 

And  will  not  erect,  or  permit  to  be  erected,  on  any  part  of  the  garden  or  yard, 
or  on  any  other  part  of  the  sd  premes,  any  hidings  what.soer  which  may  lessen 
the  air,  obstruct  the  light,  or  in  any  \7ay  interrupt  the  views  from  the  adjoining 
hidings,  (h)  or  destroy  the  uniformity  of  the  same  premes,  or  cut  or  maim  any  of 
the  principal  timbers  or  walls  of  the  hidings  hereby  demised : 

And  will  not  make  any  alteron  in  the  plan  and  elevation  of  the  said  premes, 
or  in  the  architectural  decorations  throf  [or  in  any  party  wall  or  in  the  principal 
or  bearing  walla  or  timber]  without  the  previous  licence  in  writing  of  the  lessor 
first  obtained  for  the  purpose : 

And  also  shall  at  all  times  pay  a  fair  and  just  proportion  towards  the  expense 
of  renewing,  repairing,  and  cleansing  all  ways,  roads,  pavements,  party  walls,  or 
fences,  gutters,  pipes,  drains,  sewers,  watercourses,  and  wydraughts  which  at  any 
time  during  the  sd  term  shall  belong  to  the  sd  premes,  or  which  shall  be  used  in 
common  by  the  occupiers  of  the  sd  demised  premes  and  the  occupiers  of  any 
other  messes,  dwg-hses,  or  hidings  already  erected,  or  hrar  to  be  erected,  on 
any  part  of  the  now  estate  or  of  any  other  land  belonging  to  the  lessor  near  or 
adjoining  thereto ;  such  proportion  to  be  fixed  and  ascertained  by  the  architect 
or  surveyor  for  the  time  being  of  the  said  lessor : 

And  also  will  permit  the  lessor  and  his  agents,  surveyors,  workmen,  or  others, 
to  enter  into  and  upon  the  premes  demised  at  all  reasonable  times  during  the  sd 
term  to  view  the  state  and  condon  throf,  and  to  take  an  inventory  of  the  fixtures 
thrupon,  and  of  all  defects  and  want  of  reparation  found  to  give  or  leave  notice 
in  writing  at  the  sd  demised  premes  : 

And  will  repair  within  3  calr  raos  according  to  such  notice,  and  to  the  satis- 
faction of  the  lessor  or  his  architect  or  surveyor  for  the  time  being,  such  defects 
and  want  of  repair : 

And  will  permit  etc.  [see  covenant  to  permit  workmen  of  lessor  to  enter  to 
repair  adjoining  premises,  etc.,  F.  XXVIII.,  p.  436. 

And  also  will  not  convert,  use,  or  occupy  the  sd  premes  or  any  part  throf 
into,  or  as,  a  shop,  warehouse,  or  any  other  place  for  carrying  on  any  trade  or 
business  whatsoever,  or  suft'er  the  sd  premes  to  be  used  for  any  such  purpose 
or  otherwise  than  as  a  private  dwg-hse  without  the  consent  in  writing  of  the 
lessor :  {i) 

And  will  not  do,  or  cause  or  suffer  to  be  done,  any  act  which  may  be  or  grow 
to  be  a  nuisance  or  an  annoyance,  damage,  or  disturbance,  to  the  lessor  or  any 
of  the  tenants  or  occupiers  of  other  land  or  hidings  of  the  lessor,  or  of  adjoining 
lands  : 

And  will  not  assign  the  sd  premes  or  any  part  throf  without  the  licence  in 
writing  of  the  lessor :  (k) 

And  also  will  peaceably  surrender  up  and  leave  the  sd  premes  at  the  expiron 
or  other  sooner  deteiminon  of  the  sd  term,  togr  with  all  fixtures  and  other  things 
belonging  thrto,  and  all  other  buildings,  erections,  or  fixtures  which  at  the  expiron 
or  other  sooner  determinon  of  the  sd  term,  or  at  any  time  during  the  last  [seven] 
years  throf,  shall  be  built  or  erected,  or  in  any  way  fixed  or  fiistened  to  the  sd 
premes,  in  good  and  substantial  repair  and  condon  in  all  respects.  (/) 

(h)  The  above  covenant  may  not  be  sufficiently  restrictive,  and  it  will  probably,  in 
many  cases,  be  advisable  that  the  covenant  should  be  so  worded  as  to  prohibit  the 
erection  of  buildings  above  a  certain  height ;  or  see  another  form  in  F.  XXVIII.,  at 
p.  436. 

(i)  See  p.  229,  et  seq.,  as  to  the  law  with  respect  to  covenants  of  this  description. 

{k)  If  the  lease  is  for  several  houses,  the  covenant  against  assignment  is  not  reasonable. 
If  the  lessees  are  not  to  underlet,  insert  after  the  word  "assign"  the  words  "underlet  or 
part  with  the  possession  of."  See  F.  XXVIII.,  p.  437  for  form  where  the  lessees  may 
assign,  but  are  to  leave  the  deed  with  the  lessor  for  registration. 

(/)  The  words  "reason.ible  wear  and  tear  excepted"  are  in  some  few  cases  inserted, 
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I>Bovior.i>  ALWAYS  that  M  MWO  an  tlio  iwl  nuid,  ami  tlio  svwcr  aii<l  drain  iiiuler       XXTIL 

the  name,  atiail  bo  whoQy  or  putiallv  ajc)|itu<l  liy  tlio  |>ariiili  or  otlicr  nutliority  

a*  ■  puMic  road,  M»er,  tod  (Irniii,  al[  ol>li;{oii8  under  the  cuvt  hnibfro  cuntd  to  L«m«  to 
rv|>air  tho  Mmo  shall  oeaae  to  tho  extcMit  tu  wliicli  tlic  said  nind,  M'wor,  and  BoUdcri  in 
drain  niav  In-  adopted  by  tlio  pariHh  or  otlicr  nutliority  im  afsd,  in  wliicli  ca.so  tliu  accordance 
lcM>-i*«  will  Im-  liaMe  under  tlio  covt  to  pay  taxes  and  rates,  etc.,  liriibfro  coiitd :     with  Building 

I'Koviiir.i)  AL.HO  that  if  and  whenever  any  [>art  of  tho  rent  lirby  rcuervi'd  hIiuII  Agreomeat. 
be  in  nrrear  fur  "J I  ilavH  next  after  niiv  of  llie  ilays  wliron  tho  name  uu:;lit  to  be  .,      '.       j 
|ai<l  as  al'-d.  wlirili.  r  tho  «anio  nhall  have  been  le;;ally  demanded  or  not,  or  if  „„'j,i"im,|,„ 
and  wheiievrr  iIpt.'  hIiuII  bo  a  breach  or  any  non-olidervance  or  iion-|)crfce  of  |,y  lansh 
.1  ■  "'  '  ro  contil  and  on  thu  |>art  of  tho  leiuices  to  bo  observed  ami  cnvi-minl  to 

I  rid  in  any  of  the  ml  cases,  it  Khali  Ikj  lawful  for  the  lessor,  f^]*"  "'"'' 

iiu.  .»iiii-,ij    i.     .\  I  1.  r  of  any  previous  cauno  or  ritjht  of  entry,  to  ro-cnter  U|>oii  •'"'"'"<■'■ 
anv  pirt  of  tlu-  -I  {Ti'iiie.H  in  tho  name  of  tlio  whole,  and  thru[>on  tho  said  term 
of'  viarH  shall  absolutely  determine :  rrovi»o  for 

AxD  llio  leaiuir  hrby  covin  with  tho  lessccg  that  they,  tlio  leSHOoa,  paying;  llio  "'""  "'  ,  . 

■d  vcarlv  rent  of  £,  in  manner  afml,  aiid  obaorviiii;  aiicl  iierformini;  all  tho  ,  ""L"^"!    '':  , 

.   ■  t  -  I         t  I    •  I        1  I        I      *  <•  1     .    ,1        I  Ipi»»or  ftir  quiet 

covtJ  hriiMre  r.nitd,  anil  on  their  [lart  to  i>o  observed  and  jH;rforme<l,  nhall  and  cnjovincnt. 

nnv  I-  ii'  ibiy  and  <|uietly  liolil  and  enjoy  the  ml  nieswa  anil  prenies  hrby  dcniiHed 

i!  -d  tiTiii,  williMut  any  'viotion  or  disturtiaiico  by  tho  leiwor,  liis  [heirs 

I  : -,  ailiiiiiiintratiT!.]  or  as.ii^;iis,  of  ony  |>op<on  or  [lorsonH  claiming  by, 

f  ler  him,  them,  or  any  of  them.     Ani>  il  in  hereby  lastly  a;{recil  and 

li  [  I  iitfTt  claiue  at  lo  operation  o/ the  wvnU"lator"  and"  leuett," 

1^,  v.  WVlll.,  p.  43«.] 


XXVIH.  XXVIII. 

Ul"It.i':  T      v-K.  or   Land,  furming  jiart  of  a  Innjt  tttale,  lo  a  huildcr  wlm  Bnildine 

r  liiiilil  trrmii  houura  «f  iiKcijinl  \-alur.  accurilimj  tu  jJans,  aud  Xeaio 

t't     '   •    n'ltitfuclion,  rlr.,   and   to    ntakf    rvtifU  <ind  dmiiu,  and  '''TXO'' Fart  of  larfre 

ft'iir  ,    liilli  I'lrrT  In  Itwir  to  do  »o  in  drjaull.     Kxfeptioni  of  «iineTfi/ii  £ji4te. 
and  :'■<■      ■      '■       /'••■'■    '•'iryimj.     Additional  rent  if  jiremitci  tueii  fur 
Imdf.  houses  when  roo/e>l  in  and  incrciise  the  amount 

when  J »  .,      ;     t  for  apjxirtioning  rent,  etc;   and   variation  of 

samr.      With  other  tuitiMe  covenants  and  provision*  as  to  manner  of 
building,  etc.,  etc. 

Till*  IxDRK.  made ,  etc.  Wrrxmi  [insert  testatum  as  in  Precedent  XXL],  All  Paniea. 

.  r Parcels,  tw  F.  XXVIL.  p.  430]  :  TwiETHKK  wiUi,  etc.  [right  of  trnii  ^    .  . 

>  J  J     •!  J  1      •  ij     /■  Vf        .         .        t.       Tc»t«lum. 

/    roml,  anil  other  roads ;    ana  rtght  of  panuigr  if  uiitrr,  etc.     See 

1  .      <  ...        !■-   ,.pj  j^^.p  iiE9i;iivisc;  out  of  thin  demise  all  mines  and  '"""'•• 

rty  for  tho  lessor  to  dij;,  (.earch  for,  win,  convert,  Kxcfplion  of 
:i  malsint;  r-'-   '■■' '■•  <-.)mj)eniiation  to  tho  lessee  for  """"'•i '"• 
.1  ho  may  t  :i  :    ") 

■f  rii/hts  r  -:-  .  :.:.j  free  use  of  adjoining  land,  as  _a„j  f,^ 
in  l-,--r.Uiil,y  ]:  lUOofoUicr 

.\mi   I  \'     1  i  t.i  till'  ii-vi-ir.  and  Ihr  bwiofs  and  occupiers  for  landt; 

the  t.  liild  of  or  liclongg  to  tho  _ao<l  riKht  of 

Icwor,  ,1       .  -vVIL,  p.  430]:  way  over  in- 

traded  road  i 
bat  tb«y  an  not  tunal  in  rFpurinx  Imu««,  and  of  courts  the  covenant  would  then  be 
cotutnml  in  a  vi-rv      ■•        •       ■       -tifl«d  manner. 

(n)  If  thrr>'  I-  n  as  to  the  baiikm|>UT,  He,  of  lb«  lr*»<««,  tt^u  so 

hrr- .     l!  M.  liMK  .   I«  in  the  case  of  leases  where  all  the  buildioKS  hare 

!  -.l. 

,<..r  «.ni.  '.iiii<-<  <-\ce(4s  ami  runrres  such  minerals  only  as  may  lie  within  a 

-    '  -/- .    .    __.i  ...  *.  _ ■.;..  ..^ji  toch  a  form  appears 

\r  (m  di«lart>c<l  without 
[■ort,  etc. 

IS.B.C.  2  F 
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FORMS  AND  PEECEDEXTS. 


[SECT.  III. 


XXVIII. 

Building 

Lease. 

Part  of  larga 

Estate. 

— rigbt  of 
pnss.age  of 
water,  etc. 

Habendum. 

Kents  v.arying 
in  amount ; 

— last  p.iy- 
mcnt ; 

• — propor- 
tionate p.irt 
in  case  of 
re- entry. 

Covenants 
by  lessee : 
—to  pay 
rents,  etc.; 

^to  fence  off 
premises  ; 

. — to  commence 
building ; 

— to  build ; 
— according 
to  approved 
plans ; 


Additional 
rent  if  pre- 
mises used 
for  trade. 


Rcdilondum 
if  .idditional 
houses  are 
built. 


And  icxCEPT  and  always  reserving  unto  the  lessor,  and  the  lessees  and 
occiipiers  for  the  time  being  of  any  other  hidings,  lands,  or  gi'ounds  held  of 
or  belonging  to  the  lessor,  the  free  passage  of  water  and  soil  coming  or  to  come 
olf  and  from  any  other  hidings,  land.s,  or  grounds  of  the  lessor,  through  the  main 
sewer  or  drain  as  afsd,  and  through  all  channels,  sewers,  drains,  and  watercourses 
now  belonging  to,  or  which  shall  lirar  belong  to,  or  which  sh.nll  hrar  be  made 
in,  upon,  through,  or  under,  the  said  premes  hrby  demised :  such  lessees  and 
occnpiers  for  the  time  being  paying  their  respive  proportions  (to  be  ascertained 
as  hrnar  provided)  of  cleansing  and  repairing  the  sd  channels,  sewers,  drains, 
and  watercourses  as  often  as  need  shall  require : 

To  HAVE  AND  TO  HOLD  [hahendum  as  in  F.  XXYII.,  p.  430]  : 

YiELDiXG  AXD  PAYixG  therefor  yearly  during  the  first  years  of  the  sd 

term  the  yearly  rent  of  £  ,  and  yearly  during  the  residue  of  the  sd  term 

the  yearly  rent  of  £  ,  to  be  resply  paid  quarterly  on  the  day  of,  etc. 

[reddemluin  as  in  F.  XXVII.,  p.  430].  (o) 

AsD  THE  LESSEE  hrby  covts,  with  intent  to  bind  his  assns,  with  the  lessor  in 
manner  following,  that  is  to  say.  That  the  lessee,  his  exors,  admors,  or  assns 
will  [pay  rent  and  taxes,  etc. ;  sec  F.  XXYII.,  p.  430]  : 

And  will  also  forthwith  well  and  sufHciently  fence  oil"  she  sd  premes  hrby 
demised  from  the  adjoining  property : 

AxD  will  within  after  the  eson  of  these  presents  commence  and  without 

intermission  and  with  reasonable  expedition  proceed  with  the  erection  of 
houses,  ( p) 

And  will  at  his  own  [the  lessee's]  expense  erect  and  completely  finish  fit  for 
habitation  on  or  before  the  day  of  the  [jice  description']  houses  in  a 

workraaidike  and  substantial  manner,  and  on  such  parts  of  the  sd  demised  premes 
as  front  \_insert  description]  and  are  resply  coloured  in  the  sd  plan,  and 

according  to  such  plans  (including  the  situation,  pattern,  and  height  of  the 
fences),  elevations,  sections,  Condons,  and  specificoiis  as  shall   be  previously 

(o)  The  following  clause  may,  in  some  cases,  be  inserted,  reserving  an  additional  rent 
in  case  the  demised  premises  should  be  used  for  trade  (see  ante,  p.  234,  as  to  penal  rents) : 

"  AsD  in  case  the  lessee  shall  at  any  time  during  the  sd  term  use,  or  permit  or 
suffer  the  sd  premes,  or  any  part  Ihrof,  to  be  used  for  any  art,  trade,  or  business 
whatsoer,  without  the  licence  in  writing  of  the  sd  lessor  for  that  purpose  first  had 
and  obtained,  then  likewise  yielding  and  paying,  during  such  time  as  the  sd 
premes,  or  any  part  tlirof,  shall  be  so  used  (over  and  above  the  said  yearly  rent 
hrnbfre  reserved),  unto  the  sd  lessor,  the  further  yearly  rent  of  £  ,  to  be 

]!aid  quarterly  by  equal  portions,  on  the  same  quarter  days  and  times  in  every 
year  as  are  Irrnbfre  meutd  for  payment  of  the  sd  yearly  rent  hrnbfre  reserved, 
the  first  quarterly  paymt  throf  to  be  made  on  such  of  the  sd  quarterly  days  as 
shall  next  happen  after  all  or  any  part  of  the  sd  demised  premises  shall  be  so 
used  as  afsd." 

Form  of  reddendum  if  additional  houses  arc  built.  In  such  a  case  as  the  above,  the 
building  lease  will  also  provide  for  the  class  of  house  to  be  erected. 

"  Paying  therefor,  j'early.  during  the  sd  term,  the  rent  of  £5,  by  two  equal 
half-yearly  payments,  on   the  day  of  and   the  day  of  : 

And  also  paying  for  each  niesse  which  shall  be  built  on  the  sd  premes  (except 
the  messe  hrnar  covtd  to  be  built)  the  additional  yearly  rent  of  £5,  to  be  paid 
half-yearly  on  the  days  whereon  the  first-mentd  rent  is  made  payable,  and  to 
commence  in  respect  of  each  additional  mosse  from  the  first  of  such  half-yearly 
days  of  payment  as  shall  next  follow  the  roofing  or  covering  in  of  such  messe." 

( p)  If  such  is  the  case,  add :  ["  of  the  same  rate  of  building  character  and 
description  in  every  respect  as  and  in  a  uniform  manner  with  the  messes  or 
tenements  ranging  therewith  in  the  same  street"]  or  ["  in  one  continued  line  or 
row  "]  or  ["  to  be  used  as  shops  "]  ;  in  t'.:c  latter  case  the  covenant  as  to  trades,  etc., 
infra,  will  require  modification. 


SKcr.  iii.j  lu-n.Dixo  m:.vsjx 


435 


•'>n  aiiJ  in  nil  roipocU  to      XXVIIL 
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Least. 
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'  of  nmtori.iU  t..  ,  Estate. 
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hi*  •pproral'iii  ■•  bcins  on  — »n<l  prwluco 
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c'  '  ■'   vearlv   l.-ri'r.  -   v,l i. ...  >        :i 
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.'""^''"  1  on  the  *1  pi:,., 
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make   w.,.,  u  :.•  "ro  the  day  of  form  and -will  m.ko 
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FOEMS  AND  PKECEDENTS. 


LSECT.  Ill, 


XXVIII 

Building' 

Lease. 

Part  of  large 

Estate. 

— and  will 
pay  all  such 
e.\penses ; 

— will  pay 
proportiou  of 
expense  of 
roads,  etc.,  used 
in  common 
with  adjoining 
lauds : 


— will  not 
make  any 
olher  roads 
or  permit 
thoroughfare  ; 
— will  not 
obstruct 
lights  ; 

- — to  insure 
houses  when 
roofed ; 


— and  increase 
aniouot  when 
finished ; 

— and  produce 
receipts ; 

— to  reinstate 
buildings, 
and  make  up 
deficiencj ; 

— in  default 
lessor  may 
insure  ; 

— not  to 
alter  plan  or 
elevation  ; 

— not  to 
make  bricks  ; 
— nor  dig  for 
gravel,  etc.  ; 

— not  to 
carry  on 
trades,  etc.  | 

— not  to  do 
anything  that 
may  be  a 
nuisance,  etc. ; 

— that  work- 
men may 
enter  to  repair, 
etc.,  adjoining 
houses,  etc. 


And  will  pay  to  the  lessor  on  demand  all  costs  and  expenses  sustained 
by  him  in  or  about  the  axon  and  doing  such  works  as  alsd  or  incidental 
thrto : 

And  also,  etc.  ICoveiiant  to  repair,  F.  XXVII.,  p.  431.]  And  will  also  in  par- 
ticular paint,  etc.  l_paiiit  outside  and  inside,  F.  XXVII.,  p.  431.] 

And  also  will  from  time  to  time  pay  and  allow  a  reasonable  proportion  towards 
the  expenses  of  making,  supporting,  and  repairing  all  ways,  roads,  pavements, 
party  walls,  or  party  fence  walls,  or  fences,  gutters,  drains,  sewers,  pipes,  and 
watercourses  belongg,  or  which  at  any  time  shall  belong,  to  the  premes  hrby 
demised,  or  which  shall  be  used  for  the  convenience  of  the  same,  or  any  part 
throf,  in  common  with  any  lands  or  hidings  near  or  adjoining  thrto,  or  which 
shall  be  reasonably  required  by  the  architect  or  surveyor  for  the  time  being  of 
the  lessor  to  be  made  or  formed  for  the  purpose  of  being  so  used,  and  towards 
the  expenses  of  cleansing  such  gutters,  drains,  sewers,  pipes,  and  watercourses, 
such  proportion  to  be  ascertained  by  the  sd  architect  or  surveyor,  unless  and 
until  such  expense  shall  be  defrayed  by  or  out  of  rates  to  be  levied  for  that 
purpose,  which  rates  the  lessee  will  be  liable  to  pay  under  the  covt  in  that  behalf 
hrnbfro  contd : 

Ajid  also  that  the  lessee  will  not  at  any  time  or  times  during  the  sd  term 
make  or  form  any  road  or  pathway,  or  permit  any  road,  way,  or  thoroughfare  to 
bo  made  or  used,  over  or  through  any  part  of  the  sd  premes  hrby  demised, 
except  such  roads  as  hrnbfre  mentd  and  marked  in  the  sd  plan : 

And  shjVLL  not,  by  biding  or  otherwise,  s-top  or  obstruct  any  light  or  lights 
belonging  to  any  raesse  or  tenement,  the  estate  or  interest  whereof  in  posson  or 
in  reversion  is  in  the  lessor  : 

And  also  [to  insure,  F.  XXVII.,  p.  431],  and  during  the  sd  term  keep  insured, 
each  of  the  sd  houses  and  every  biding  which  may  hrar  be  built  on  the  sd  land 
lu-by  demised,  or  any  part  throf,  and  effect  the  same  within  six  days  after  each 
such  biding  shall  be  roofed  or  covered  in,  or  within  six  days  after  such  earlier 
period  at  which  the  sd  lessee  shall  be  required  by  the  lessor  or  his  architect  or 
agent  for  the  time  being  so  to  do,  in  any  sum  or  sums  of  money  as  shall  be 
equal  to  parts  at  least  of  the  actual  value  throf  resply  ;  and  will  increase 

the  amnt  of  such  insurances  resply  when  and  as  each  such  house  or  building 
shall  be  completed,  so  as  to  make  the  sum  insured  thereon  equal  to  [three 
fourth]  parts  at  least  of  the  then  full  value  throf,  such  value  to  be  ascertained 
by  the  architect  or  surveyor  of  the  lessor  for  the  time  being  : 

[Covenant  to  produce  receipts  F.  XXVII.,  p.  431,  reinstate  buildings  burnt 
down  or  damaged,  and  to  make  up  deficiency.  Covenant  by  lessee  that  in 
default  lessor  may  insure,  F.  XXVII.,  p.  432] :  And  such  rebuilding  or 
making  good  such  damage  shall  be  made  and  done  under  the  direction  of  the 
lessor : 

And  lOovt  not  to  alter  plan,  etc.,  F.  XXVII.,  p.  432] : 

And  will  not  make  or  suffer  to  be  made  on  the  said  premes  any  bricks,  (s)  tiles, 
or  other  wares,  nor  dig  for  or  carry  away  any  gravel,  clay,  marl,  brick  earth,  sand, 
or  other  substance  from  any  part  of  the  sd  premes,  or  make  any  excavations 
thron,  except  such  as  may  be  necessy  for  laying  the  foundations  of  the  sd  houses 
and  hidings  hrnbfre  covtd  to  be  erected,  as  may  be  approved  of  by  the  architect 
or  surveyor  of  the  lessor  for  the  time  being  : 

And  will  not,  without  the  previous  licence  in  writing  of  the  lessor,  carry  on,  or 
suffer  to  be  exercised  or  carried  on,  upon  any  part  of  the  sd  premes  any  trade 
or  business  whatsoer,  or  allow  any  building  to  be  erected  thereon  to  be  used 
as  a  hospital,  or  as  an  establishment  for  lunatics,  or  school  or  lodging 
house,  (t)  but  will  keep  and  use  the  same  as  private  [or  professional]  dwg-lises 
only: 

And  [Govt  not  to  suffer  nuisance,  etc.,  F.  XXVII.  p.  432]  : 

A-ND  further  that  it  shall  bo  lawful  for  the  workmen  of  the  lessor,  or  of  his 

(.-■)  See  Robinson  v.  Milne,  53  L.  J.,  Ch.  1070. 

(l)  See  the  decisions  as  to  this  clause,  p.  228,  ct  scq. 
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tanknt*  or  ocmpien  of  homes  adjoining;  or  near,  or  which  may  durini;  tho  m|      xztiii. 

lerni  -  be  near,  to  the   sd  prt'miscs  lirhy  di'inisod  (such  tcnaiitM   and  

ocen  i!«ly  ol'luinin'/  lli.-  ronwrtit  in  writini;  fur  that  piirjHMk-  of  th    n-l  BnUdiof 

-<.i<>r\  at  all  roji.-iJiiialilt>  litiics  »f  tliu  da . ,  to  I.«u« 
;  ri'tim  and  tlio  mejwo^  nnd  l>ldin.^  so  t'  bo  Part  of  large 
I  ilcansiii;;  ilrains  nnd  for  n-pairiti;;  any  of  the  Bftat». 
uiun  hIioII  ri-<|iiiro,  without  inl<>mi|ition  by  tbi> 
as  little  damage  as  may  Iw,  and 
:l.rl.y: 
.'\M>     M-•^",    I'll  .     |_'    .i.;,,iiii     i.i(     io»wr    iiuty   rnirr    to    view   tiate   of  rr- 
pain;   and  take  inventory ;  and  Itait  notice  to  repair,  etc.     Seo  F.  XX  VII., 
p.  432.) 

A.Mi  tliat  iti  ca.<o  tlio  »d  prcmos,  or  any  part  tlirof,  shall  l>c  a.s.iigTicd  [or  under-  Nolic*  to 
let  for  all  or  any  ivart  of  the  term  hereby  i:niiite-l],  (ti)  every  or  any  amiimt  for  *"'  K'*''"  "' 
Dnderlea.<te(u}J  to  Ijeso  mail.'  i<lm!l,  within  ^t  i-nir  rn.x  after  the  exon  of'the  •<ainc',  l>e  •"'B""'*"'*! 
left  f.ir  I:   t  1  ■  ^  tluii  7   liv^  at   tb.-  .Hi  ■■    .f  tli.'      ■!  .r  f.r  the  time  boins  of  llio       "' 
!«•*•  iich  rogistron  to  bo  at 

Uie  I  imi  of  for  every 

fuch  a.'wnint  [<ir  un'i 

ASD    [I'ui-enant    r  up  premise*,    F.    XXVII.,  p.  ■132].     [Poioer   /o  — to  ilelivrr 

re-enter,  tvn  ih.,  y.  \X\.\  op  pmiiitM. 

l'Kovit>r.i>  Au«.i  z)  thst  if  fh-  '.■     ■  ■     h  ill,  at  any  time  or  timofl  daring  the  wl  Power  to 
t«rm  hrby  (;Tuiile<l,  'i  r    i     .ii  anyone  or  more  of  tlio  meMct*  and  te-rnxn. 

bldinir*  «o  to  li.>  ere<  !  !■       r  will  at  tho  re-piest  and  ex|)en»c  of  the  Apinrtioa- 

le»»«'-  it  for  the  imqKjso  of  apportioning  tho  n"""!  of 

yc«rl_  nh  case  tho  architect  or  ajjent  for  tho  '*"'>  *•*•  • 

tillM   being    »\  ■  ■■   ulut    ;.:    ;.   rti.m  of  tho  rents   hrby 

raMrred  luall  tl  i  r.   ;  ■    •    :  t!.    ;  -  ines  compri.scd  in  such 

r-  '-'■---    -  -I  -i-d  by  the  lessor  or  tho 

iN.  nnd  the  counter] 'art 

;  ■,{ cl  renta  shall  Imj  payable  : 

iring   that  from   and  after  tho  — »n"I  "f 
■  ..r  ;,.,Jr,„.e,  hu  or  their  ex.. r-.  """«""• 
..  unilerlcasc  or  n^-   •  / 

■  bo  mado  paynl  !••  ii 

'.I  the  covin  nnd  con.lons 

.11. 1  performcl  so  far  as  tho 

I  prcmes  in  the  same  manner  ax  if  n 

I  granted  to  him,  her,  or  them  nt  an.l 

•1  reiitii,  cuvta,  and  condoiu,  so  for  ns  tlio  same 

1  that  no  apiKirtionoil  rent  shall  in  any  ca.».- 
1  ■■■I  of^  tho  raik-rent  value  of  tho  Inn' i 

■  'nc<l,  and  the  hidings  erected  or  to  be  (^^^  ,^^,  ^t,,. 
ton. 

m.  --•  '  i- 

tit     *      r    1  1   vt    .  1  '  'II    Ifc".    .11^-1,    .11.    1    '  .11.  ,     III    J  •  — I  „•>    I    .  ij     ..iji    II    (II     i  ;if    ".-ll'l    Tip..*.*"",    .til'i    i  'I'll!  I  .    -.    r.  Ml.'.,.  1    • 

as   -hii:   I'O  lo  completed   and  rendered  fit  for   hnbiton   in   pursco   of  theM 

pf'   -■!;•-   : 

I'r.'MI'K.d  alw.vt«  that  each  such  nndcrlcaso  or  aMnmt  shall  conLiin  nnd  "''"'"  f*""' 
tr-r:-  i^'ilo  the  lessor  a  proviso  for  re-entry  similar  to  tliat  hmbfro  contd,  so  far  J^,^^'^^, 
an  r■■.•^T■U  the  reoti  and  corta  aabject  to  which  each  rach  nndcrlcasec  or  aasignco 

(•)  If  Dotirr  of  nn\et\r»itet  ii  lo  l>r  lo^m,  inM>rt  tb«  wonb  in  biBckets.     See  not*  (y), 
fsfrrt.     S.**  T-'^.  F.  XXV!!..  f'»r '■*>T*^«nl  firit  to  sMijjn, 

'irtioammt  of  rait,  and  the  prorisions  of  the 
'  ■'^'-       .  . 

,  :    .    : :       _..  r_'h..nl     if    thf     lr«.rv    i«    rti.t    t/i    )^    [■rniiitt/',!    tO 

■ad«ri«t.    H*«  oou  (•),  npr 
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FOEMS  AND   PRECEDENTS. 


[SECT.  III. 


XXVIII. 

Building 

Lease. 

Part  of  large 

Estate. 

Coven.int  by 
li'ssor  for  quiet 
eujoynicnt. 

Opcratiun  of 
w.rrds  "lessor" 
and  "lessee." 


■\viil  hold  the  premes  so  to  be  underlet  or  assigned  as  afsd  :  (z)  l_Covenants  hy 
lessor  for  quiet  enjoyment,  F.  XXVII.,  p.  433  (o)]  : 

And  it  is  huby  lastly  agrd  and  declared  that  the  hrs  and  assns  {V)  of 
the  lessor,  and  the  exors,  adraors,  and  assns  of  the  lessee  shall  be  bound  by  and 
entitled  to  the  benefit  of  these  presents  and  the  covts  and  condons  briu  contd  in 
like  manner  as  if  they  had  been  resply  named  hrin  next  after  the  words  "lessor" 
and  "  lessee  "  resply  tlu-oughout,  as  far  as  the  same  will  admit,  unless  the  context 
or  the  nature  of  the  case  may  require  ;-  dillerent  construction. 

In  tvitsess,  etc. 


XXIX. 


XXIX. 

.7!  Bcildiso  Lease  under  a  power.     Covenants  hy  lessee  to  hiiild  certain  houses 

Bull  ing  j.jj  ^i^iiqj'orm  manner  with  others;  and  also  to  huild houses  or  other  buildings, 

and  expend  a  fixed  sum  on  another  part  of  land,  according  to  plans,  etc. 
to  he  previously  approved  of  hy  lessor  or  reversioner  ;  not  to  carry  on 
particular  trades  ;  to  pay  proportion  of  expenses  of  roads  and  piarty  ivalls, 
etc.  Covenants  hy  lessee  that  lessor  may  huild  against  the  lualls  of  the 
houses  to  he  erected  which  are   to    he  party  walls,  and    that    lessor   or 


Power. 


Apportion- 
ment of  rent, 


(2)  See  note  (x),  p.  437. 

"  A>n)  the  lessor  doth  hrby  covenant  with  the  lessee  that,  in  case  the  lessee 
shall  at  any  time  or  times  during  the  terra  hrby  granted,  underlet  (*)  or  assign 
any  messe  or  tenement,  messes  or  tenements,  or  other  erections  and  hidings,  so 
to  be  erected  or  built  upon  the  piece  or  parcel  of  ground  hrby  demised,  or  any 
part  or  parts  throf,  then,  and  in  such  case,  he  the  lessor  will  at  any  time  or  times 
after  the  sd  messe  or  tenement,  messes  or  tenements,  or  erections  or  hidings, 
which  shall  be  so  underlet  or  assigned,  shall  be  completely  finished  and  made  fit 
for  babiton,  at  the  request,  costs,  and  charges  of  the  lessee,  join  and  concur  in 
any  such  underlease  or  assnmt,  or  underleases  or  assnmts,  so  to  be  made  as  afsd, 
for  the  ppose  of  apportioning  the  yearly  rent  hrby  reserved,  and  determining  the 
proportion  which  each  such  undertenant  or  assignee,  and  the  premises  so  under- 
let or  assigned  to  him,  shall  be  thenceforth  subject  to  or  liable  to  pay  (such 
proportion  of  the  rent  to  be  ascertained  by  the  architect  or  surveyor  for  the  time 
being  of  the  lessor),  and  for  the  ppose  of  exonerating  the  same,  and  each  such 
undertenant  or  assignee  of  the  premes  so  to  be  underlet  or  assigned  to  him,  of 
and  from  the  remaining  part  of  the  yearly  rent  of  £  hrby  reserved  and 

made  payable  ;  but  so  and  in  such  manner  that  the  lessor  shall  not  thrby  release, 
prejudice,  or  atfect  the  sd  remaining  part  of  the  same  rent  in  respect  to  the 
remaining  parts  of  the  hrby  demised  premes :  And  also  for  the  purpose  of 
covting  and  declaring  that  such  undertenant  or  assignee,  and  the  premes  so  to 
be  underlet  or  assigned  to  him,  shall  be  thenceforth  subject  to  the  covts,  pro- 
visos, and  agi-mts  hrnbfre  contd,  so  far  only  as  such  covts,  provisos,  and  agrmts 
shall  be  resply  applicable  to  or  shall  concern  the  premes  which  shall  be  so 
underlet  or  assigned  as  afsd  :  Provided  always  that  each  such  underlease 
and  assnmt  shall  contain  and  reserve  unto  tlie  lessor  a  pro\aso  for  re-entry 
similar  to  that  hrnbfre  contd,  so  far  as  regards  the  rent  and  covts  to  which  such 
nnderlessee  or  assignee,  or  the  premes  so  to  be  underlet  or  assigned,  is  or  are  to 
be  or  continue  liable  as  afsd." 

(a)  See  F.  XIX., 'p.  400  note  (t),  for  covenants  by  /c.-'soc  to  build  on  adjoinin;;  land  only 
in  specified  manner,  and  to  take  covenants  from  all  other  lessees  with  respect  to  repair 
of  roads,  etc. 

(b)  If  the  lessor  be  seised  in  fee;  but  if  possessed  of  a  term  only,  then  "his  executors, 
administrators,  and  assigns." 


*  See  note  (y),  p.  437. 


8ECT.  III.)  lIUILDIXCi    I.KASKS.  1.11) 

rtwtrtioMT  ikaU  hatt  frtt  liberty  </  unitrrtourtf,  dr.;  an  J  oi.'ier  tuilaUe         XXIX. 

ci>iY»il«t<    (IJ    lo    mode    of    huiUtin'J.       Fonik     of    rnlihniliim     whirr     iiit  . 

adiiUiuH'd  renl  U  to  be  puid  for  haddimj  on  othrr  partt  of  land  d'-misrd.  Ballding 

PrurUioH  oj  to  let$or  makinij  main  tlreet*  and  tewtrt,  etc.  L«ii«  ander  a 

Power. 

Tir    '  '    •'  (lav  of  ,  1«    ,  nETWN- A.  n^  of,  etc.  [./.»i«         

of  cnllc'l  ••  tlio  lessor"),  of  lliu  one  purl,  ami  0.  It.,  of,  etc.  r«rtir«. 

(Ii'i   .  .  ••  "),  of  till)  olIiLT  U:in[rerile  iiid'-Hture  of  trltlrmrnt,  if 

Ikr  )'■■  ■,  /  .  II  iM«i/],  Nowr  Till:*  I.NUKK  WiT.Ntml  Tliat,  ill  coiiiion,  etc.  TnUtum. 

[•L-o  r.  .\.\\  ri    ■    ■■  ■']. 

Hr,  the  1  rii  by  tlie'm  prescnUH  deini.so  and  lease  unto  the  Mi.l  ConiMcrali...!. 

lcaM.M>.  All,  i:-.     ,.    ...cit,  sc-o  F.  XXVll.,  p.  4;J<I],  [erce/)<ion  of  minmili,  mo  Uemiat, 
K.  XXVIII.,  p.  43JJ,  llleurvatlon  of  tnunuje  of  foil  iiiul  water,  8C0  F.  XXVII., 
I..  4.T0.1 

VVK    .VSD   TO    HOLD,  ETl'.  [nOC  it/.,  p.  -I.'W]. 

1        Miilil  .»MJ  i-.wi.vo,  ETC.  (i/)  [iieo  ib.,  p.  4;J0]. 

{e)  loMft  ooc  of  tlw  following : 

"  Is  parsco,  and  in  cxerciw  an<l  cxon,  of  Uio  power  or  anlliority  lo  the  Icuor  When  the 
giren  or  ''  'i  indrc  of  Hctllenieiit.  it.itcd  the  day  of  pow  l>" 

u  •.•.,  and  of  every  or  any  otlier  power  or  authority  n°i  l*""" 

enabling  inm  i;i  tiii'<  i.vM.ut,  LKjtii  limit  and   appoint  by  way  of  demino   or  {^i\'^j"  ' 
IcAxo,  etc." 

<•  u  ..,,r^  .,„^..    ,,..1  :.,  — ,.;_..  .,,.1  (.jon,  of  tlio  jiower  or  authority  to  the  Where  it 
Ie^  ••  in  part  recito'l  iiidro  of  Hfttlenu-nt,  and  '•"  '."'" 

of . .   ...    .  „..,.  ....  . enabling  lam  in  tlii»  behalf,  I>itii,  etc."  ?,'^*^"*  ^' 

[>u  abon]. 

If  DiMler  the  S«Ulr.l  Uii.l  .\cU  — 

"  Iv  .x.r.  ■-.•  .itil  .x.'.-n:;  n  (if  t': iwcrs  vc«te<l  in  him  under  or  by  virtue  of  Under  Settle 

til'  1  of  nil  other  jwwcre  and  autiiorities  in  ''""*  *'^ 

•n  V  .        y  demisw,  etc. 

{J)  Th*  followiiiK  U  a  form  of  mlilendnm  to  a  tenant  for  life,  and  rcicniinnor  fnr  Uio 
tiiM  lirin'-  ->.. '..  ^  rertain  rent  ii  to  Iw  |>«iil  for  landi  to  lie  built  on,  and  *  &xed  rent 
for  otbrr  .  t  to  increaw  on  lach  land  UeinK  iu«d  for  buildin){ ;  the  lca*o  bcio); 

Bade  on 

•   Asn  PATINO  tlicrcfor  unto  the  ml  [trnitiil  for  life]  and  his  a.sfns,  Certain  rent 

dur  .f  t!.-     I  t.rin  .11  li.-  -'.  i"  liv..  .ml  .-ifter  bin  decexse  lo  the  psoii  '"'  '""•'  ^ 

or  ;  the  reversion  or  inlmnco  of  ^^  '!"'' °"' 

III-  :  ■tcrminon  of  the  biI  term,  the  gf  ,„,j  jj 

yo..  :'  JC             ,  bviii^  at  lliu  rale  of  H,             |>er  acrv  for  the               oUier  land  at 

pii  '"N  of  Ifind  fir»t   Itrn'  fr>'   d"^"-'!   c'Tit.iin?  re^jdy              and              ,  fixed  rent 

which  .1  C            per  aero  for  the  !»•»"'" '"■''''- 

,  tnin-              and              ^  «n«  |.un««:.. 

which  a:  "    "       '  !  .19 

u. 
or  .. 

bn 

tbaii  .i-<  "f 

£            ,  »w  td 

piecmi  rr  •  'lie 

rcaidnc  ■  ly 

pavmcnl ,       •,  . .  • ■  r-  ■■•  '''" 

•aid   rent  of  £            t  the            diy  of                                  r..t 

quart. -rlk-  II  ivrii.'u'.  .."  t',  r.-ut   '.f  £               Im  1                                   rrt 

of  ly 

a)..  •  ')a 

or  used  tor  any  other  purpose  than  as 
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XXIX.  -^^^  YIELDING  AKD  PAYING  [proportionate  part  in  case  of  re-entry,  see  li.,  p.  430]. 

. . '  And  the  lessee  hereby  covenants  (with  intent  to  bind  his  assigns)  with  the 

Building  lessor,  and  as  a  separate  covenant  to  and  with  the  other  person  or  persons  who 

Lease  under  a  for  the  time  being  shall  be  entitled  to  the  immede  reversion  or  remainder  of  or 
Power.  in  the  sd  premes  expectant  on  the  sd  term  and  his  and  their  heirs  and  assigns  (e) 

in  manner  following,  that  is  to  saj', 

Covenants  That  he  the  lessee,  his  esors,  admors,  or  assns  [Covenant  to  pay  rates  and 

by  lessee :  ^^^^^^  g^g__  ^^^  p_  XXVII.,  p.  430].   An.i  will  [Covenant  to  hu!ld,  etc.,  see  p.  431]. 

[Covenant  to  produce  vouchers,  p.  440.]  [Covenant  to  pay  architect's  fees, 
p.  435.]  [Covenant  not  to  erect  other  titan  specified  buildings,  p.  432.]  [Covenant 
to  make  roads  and  drains,  see  p.  435.]  [Covenant  to  repair,  see  p.  431.] 
[Covena7its  to  paint  outside  and  inside  wood  and  iron  wwk,  see  p.  431.] 
[Covenant  to  yield  up  in  repair  at  end  of  term,  see  p.  432.] 

And  also  will,  during  the  sd  term,  as  often  as  need  shall  require,  boar,  pay, 

—to  pay  share  and  allow,  a  reasonable  share  and  pportion  of  the  expenses  of  making,  supporting, 

of  expense  of     repairing,  and  amending  all  roads,  pathways,  party  walls,  party  gutters,  common 

party  walls,       sewers,  public  sewers,  pipes,  watercourses,  drains,  and  easements,  which  belong 

riiads,  sewers,    j^  or  are  used  by,  or  which  at  any  time  during  the  sd  term  shall  belong  to  the  sd 

gt(._ .   '     '''         premes,  or  any  part  throf,  or  be  used  by  the  tenant  or  occupier  or  tenants  or 

occupiers  throf  for  the  time  being,  and  the  owners  or  occupiers  of  any  other 

messes  or  tenements,  erections,  or  hidings,  adjoining  or  near  thrto,  and  that  such 

proportion  shall  be  ascertained  by  the  sd  architect  or  surveyor. 

And  also  shall  permit  the  lessor  and  his  lessees  or  tenants  to  build  against 
— tliat  lessors  the  pine-end  walls  of  the  messes,  tenements,  or  hidings  hrby  covtd  to  be  erected, 
may  build  or  of  any  other  mosse  or  biding  wliich  may  be  erected,  on  the  sd  premes,  such 
ai;ainst  walls     -walls  being  on  the  boundary  of  tlie  sd  premes,  and  that  sucli  walls  shall 

be  builT' '"       thenceforth  be  deemed  to  be  party  walls : 

sueh  wails  to         ^^^  t''^' ''  ^'^^^'  ^'^  lawful  for  the  lessor,  etc.  [Power  to  lessor  or  reversioner 
be  deemed  to  enter  to  see  condition  of  premises ;  and  leave  notice;  lessee  to  repair  according 

IKirty  walls.       to  notice.      See  F.  XXVII.,  p.  432.]     [Covenant  to  give  notice  of  assignments  or 
Notice  of  underleases,  see  F.  XXVIII.,  p.  437]  : 

assignments,  Ant)  also(/)  shall  not,  during  the  continuance  of  the  sd  term,  convert  or 

not  to  carrv    "^e  the  sd  piece  or  parcel  of  ground,  or  any  part  throf,  or  the  dwg-hses,  or  any 

on  certain     "     hidings  to  be  erected  thron,  into  or  as  a  place  of  public  resort  or  amusement,  or 

sficcified  carry  on  in  and  upon  the  sd  premes,  or  any  part  throf,  or  permit  or  suffer  the 

trades ;  same  or  any  part  throf  to  be  occupied  by  any  pson  or  psons  who  shall  use, 

exercise,  or  carry  on  thrin,  the  trade   or  business  of  a  soapboiler,  pewterer, 

bellfounder,  blacksmith,  whitesmith,  whitelead-maker,  dyer,  tinman,  fellmonger, 

currier,   trunkmaker,   coppersmitli,   plumber,   glazier,   ivory-turner,  lamjiblack- 

burner,  or  any  other  trade  or  business  whatsoer,  without  the  previous  licence  in 

writing  of  the  lessor,  which  may  be  or  grow,  nor,  etc.     [Covenant  not  to  permit 

nuisance,  F.  XXVII.,  p.  432.]     [Covenants  not  to  make  bricks;  not  to  dig  for 

—not  to  make    or  carry  away  gravel,  etc.,  except  for  building,  see  p.  436.]     [Covenant  not  to  cut 

bricks  or  dig      or  maim  principal  timbers  nor  alter  elevation,  etc.,  p.  436]  : 

lor  gravel,  etc.;      And  further,  etc.  [insert  covenant  to  insure  buildings  when  roof ed  in,  and 

not  to  alter     increase  amount  when  completed ;  to  produce  receipts;  and  to  apply  insurance 

buildings,  etc.;  money  towards  rep)airs  of  damage  hy  fire,  and  make  tip  deficiency]. 

And  also  that  the  lessor,  and  his  tenants,  shall  have  free  liberty  of  water- 
—  lessor  to  course  in  and  through  the  premes  hrby  demised  from  any  adjoining  premes  or 
have  free  Other  estates  belongg  to  the  lessor  by  means  of  the  sewers,  drains,  or  channels 

liberty  of  there,  or  hrafter  to  be  made,  to  carry  off'  the  water  and  soil  from  the  other  houses 

watercour.-e,      near  or  adjoining  thrto ;  the  pson  or  psons  forming  or  using  any  such  water- 
^''^-  courses   making  good   all   damage   occasioned   thrby,  and  contributing  to  the 

expense  of  keeping  in  repair  and  cleansing  the  same. 

(e)  See  now  the  provisions  of  ss.  10  and  11  of  the  Conveyancing  Act,  1881,  ante,  pp. 
255,  256. 

(./")  If  any  other  trades,  except  those  specified  and  the  like,  are  to  be  permitted,  this 
covenant,  with  sliijht  alterations  applicable  to  the  jiartieular  case,  may  be  inserted,  but  if 
one  or  two  specified  trades  only  are  to  be  permitted,  it  will,  of  course,  be  advisable  merely 
to  state  the  same.    See  the  covenant,  F.  XXVIII.,  p.  436,  note  (')• 


MCT.  III.)  BUILDIXO  LEASE«».  441 

[Cbwaii    ''  ,i(   'i'"!-  tilt  t  IrnanU  of  ailjoining  houtet  to  enter  to  rrpatr        XXIX 

fw<f  wi  :.  '.'  ..  s..   V.  XXVm..  p.  43C]: 

P«oni)».i>  Ai."Mi  ll'rvvtsu  /ur  Tr-<Htry  on  non-paymmt  of  rent,  etc.,  »cc 'BMiing 
p.  437J.  Le«<e  andar  a 

AxD,  ETC.     f<'-  — I  ^y  lestor  /or  testtt't  quirt  fnj'ni/mrnt.  Hoc  F.  XXVII.,  fower. 

p.  433.  iuUlit:  riU  "  the  xaid  A.  li."  fur  "  tlio  K-sior."  (g)'\  .  — 

Am.  it  i.s   11: .i.v  .\(!KKi:ii  ainl  (li-cIan-M  tliat  tlie  wonl  ••  le-mor  "  uln"  A'tr'n'^k' 

1  <iioh  |.cr»«iii  or  |«t>kiii.h  who  Khali  from  time  to  time  1»-'  cntitU-d  to  ll.  ,  'j,' 

of  tlio  premiiwi  hirvl'V  ilemi»e<l  r'i|K'clant  on  the  tenii  hrl'V  t^int'  ',  .,...,;>. 
where    the  context   odmitx,  and  the   woni   ■'lessee"  Htiall   inclmle   the  cxorn,  (,   .^,;„„  „f 
■dmorR,  and  awiu  of  the  ni  .  and  all  audi  |>orHonA  and  each  of  them  Hhnll  K„nU  "Imot" 

b«  boood  by  and  cntille-l  to  the  l>onelit  of  these  pres^nU,  and   the  covts  and  and  " Icmw." 
Coodnrw  hrin  rontd,  in  like  manner  as  if  they  hiiil  lieen  resply  named  lirin  next 
%t\rr  U  **  lessor  "  and '■  le«*.-<>  "  rvHply  throughout,  ko   fiir  O-t  the  samo 

will  !  nrilem  the  context  or  tlit  nature  of  the  case  may  roiuirc  a 

difl. 

f '  ijiportioHmmt  o/ rent,  sec  F.  XXVIII.,  p.  437.]  Apportinn- 

1  •■  IT'-.  rornt  of  rtiit. 


XXX. 


XXX. 


AniimosAL  and  altemaiitte!aute$ /or  huildinj  Itatet.  A<4iit'       1 

(•)  And  will  builil  the  cellan  ancl  all  other  utoricsi  of  the  Raiil  meitsc.i  anl  CUutai  lor 

W  and  ihops  p~i.K    ,,f  ,,1,1,   l,..;.;,f.,    ,,,,1  vi;ll  carry  out  nil  otlier  work  in  BaUding 

A  nuuiner  in    .  ince  with  the  provisions  of  *••*•*•• 

■■ 'lUe  MetroDoliit  M  I    .^  .;-_:.  .-  ■  .    and '•  The  London  Buildin;;  _.   ^"TJ~ 

Act,    1894,'    and    all    modiiicauona   or    byelawa  tlirof   for    the    time    bcin^  j°p|j^'j,''i],j 

«ub«!-t:iu' :  CA  '  pr.>vini..fi«  i.f 

('       '  1  the  foro  fronts  and  back  fronts  to  the  sd  mowes  and  lioiisefi  tin-  Mrtrop<ihii 

and  •   Ihe   top  of  the   ccll.ir  lloor,  with  [$tate  numlirr]  bricks  in  .M»n»«.Mni-iil 

thickiio*.,  the  liiT.1  and  second  stories  with  bricka  in  thicknesH,  the  third  ?."'Vr  "''Trt*  • 

atorywilh  bricks  in  thickness,  and  the  pirrct  with  bricks  in  thickness  ;     "".'"'^  ,'        ' 

•od  Um  partition  walls  lictwecn  house  and  house  with  bricks  in  thickness  JJIy'l^.I-l 

■t  the  l«i»t  to  Ibo  top  of  lb"  cllsr  «tnrii.-s,  and  from  thence  to  the  parret  lloor  ,.^.__  „(  r^ ^aio 
with  ',  and  al>ovc  the  ):arrct  fl(X>r  with  thickness; 

bricks  ill  '  kwork  in  the  fore  fronts  use  hard  stock 

bricks  Cb'  >I  uniform  colour,  and  will  work  a  facia,  at 

erery  st •■  1,  with  O.  (t.  at  the  foot  of  it ;  And  all  other 

brict  ~.  <  ir  I,  ■11-.-^   .111  I   ^li   j.-i   shall  he  Uptri/i/ 

par'  ,    I  _•  ,    1   !•   1  -  rl:   i.  I.:  'a.  IMiurnt  bricK-i.  and 

liie  ■  -.1,  jimI  iii.t'li-  ..i  L'oi"!  iiii'l  fresh  lime  mixed 

wit!  .of  bushels  of  lima  to  bushels  of 

ianl, -I  '■<■  '<'■•'   '■■  'I'-  •■■■■I-   ..r  . T-l,  of  the  said 

meases  or  t  not  more 

nor  Icaa  I  , ...  ,     .: ;  .jvcr  cornice 

■II  aloof;  '  Street,  according  to,  etc.,  and  to  the  satisfaction 

ofth««ai 

(c)  Ajik  »ni  nit   make  oso  of  n-  .  timUT,  or  otl:  -  tinlirisln  to 
bat  such  H"  «lii'!  1  ■  in  at!  rrej^<-rts                                .--.i  now  and  »■                    I,  1.^  ipi.ri.vMl 
and  alsi^i                                                                                       -ct;  l>y  architect ; 

(d)  A-.  I"'  fwpb'n  ■.""•f""" -li)lmiiath« 
manner,  su  ai>  lu  Ui  in  a  liit«  witii  the  utiwr  dwg-tiava  ur  ahopa  resply  intended  houm  in  a 

line  with 
(  r'  '^      -  "  .  ->  as  to  whatbcr  the  eorensat  rmdan  lbs  Icsaor  UaUc  for  other  iwasc* : 

Ih.  . 

(*  V    n.  to,  p,  4IS. 

( '  >  .>(  nt'irtar  which  mast  ba  asoJ  wllhio  lh«  eonoty  of  LondoB, 

fl  TCCItOd. 


442 


FORMS  AND  PEECEDENTS. 


[SECT.  III. 


XXX. 

Additional 
Clauses  for 
Biilding 
Ii3ases. 

— to  lay  out 
gardens ; 

— to  make 
common 
sewer ; 


— bu'ldinj^s  to 
be  faced  so  as 
to  increase 
liiht  to 
ndjoming 
property. 

— to  make 
drains  into 
the  sewer ; 

—to  level  and 
pave  roud  to 
niiddle  .and 
pathway  ; 
^to  set  lip 
posts  ; 

— to  complete 
houses  within 
fixed  time ; 


— not  to  build 
on  certiiu 
part  of  land  ; 


Proviso  for 

entry  only 
into  thnt  part 
where  delault 
is  made. 


to  b3  built  on  the  sd  pieces  or  parcels  of  svound  resply  coloured  and 

on  the  sd  pi  in,  so  that  the  windows  of  every  story  of  the  sd  dwg-hsas  and 
shop^  resply  shall  be  in  a  line  with  the  windows  of  the  several  dwg-hses  or 
shops  intended  to  bo  built  as  afsd  : 

(e)  And  also  will  lay  out  tlie  parts  of  the  sd  parcel  of  ground,  first  hrnbfi-e 
parlarly  dosed  on  the  side  of  the  sil  dwg-hses,  to  be  erected  as  hrnbfro 
covtd,  and  delineated  on  the  sd  plan,  as  and  for  gardens  tln-to,  and  will  inclose 
the  same  witli  walls  ft  in  height,  and  the  brickwork  throf  shall  not  be  less 
than            in  thickness : 

(f)  And  also  sliall   and  will  make  a  common  sewer  down  and  along  the 
middle  of  the  I'oad  marked  and  coloured  in  the  sd  plan,  and  such 
sewer  shall  be             ft  in  circumference,  and  shall  be  built  with  good 
bricks,  and  with  such  declivities  and  fivlls,  and  with  such  stench  traps,  gullj'- 
lioles,  and  grid:^,  and  upon  and  according  to  such  plans  and  systems  as  the 

or  other  competent  public  authority  {k)  for  the  time  being  of  the  district  or 
parish,  and  the  sd  architect,  ma}'  at  any  time  require  to  be  built  and  constructoil 
for  the  drainage  or  sewerage  of  each  of  the  sd  parcels  of  ground  hrby  demised, 
or  any  part  throf,  or  all  or  any  of  the  erections  or  hidings  thron  : 

(g)  And  also  shall  provide  that  each  and  every  building  to  be  erected  as 
aforesaid  shall  be  faced  on  the  side  fronting  towards  with  white  glazed 
bricks  or  tiles,  or  with  stucco  or  cement  painted  white  or  a  light  stone  colour  : 

(h)  And  also  will,  subject  to  the  like  requirements  and  to  the  satisfaction  of 
the  sd  architect,  make  drains  from  the  sd  dwg-hses  and  sliops  resply  into  the  sd 
sewer  : 

(i)  An'd  also  will  to  the  satisfiiction  of  the  sd  architect  level  and  pave  the  sd 

road  .as  far  as  to  the  middle  of  the  same,  and  will  pave  along  the  sd  ground 

ft  in  depth  from  the  upright  of  the  sd  walls  of  the  sd  dwg-hses  and  shops 

resph',  with  Purbeck  and  Swindon  stone,  descending  one  inch  at  least  from  the 

wall ": 

Q)  And  set  up  oaken  posts  of  7  ins  sq,  and  3i  ft  above  the  ground,  12  ft  each 
from  the  other,  all  along  before  the  sd  ground  in  the  street,  at  ft  distance 

from  the  upright  of  the  sd  wall : 

(k)  And  that  all  and  every  of  the  sd  dwg-hses  and  shops  and  other  hidings 
shall  be  well  and  properly  glazed,  slated,  and  plastered,  and  in  all  things 
completely  finished  as  to  brick,  carpenters',  plasterers',  smiths',  glaziers',  plumbers', 
painters',  and  other  work  whatever,  and  make  fit  for  habiton,  subject  to  such 
inspection  and  approbon  as  afsd,  on  or  before  the  day  of  : 

(I)  And  will  not  erect,  build,  or  set  up,  or  permit  to  be  erected,  built,  or  set 
up,  on  any  part  or  parts  of  the  piece  of  land  in  the  sd  plan  coloured  ,  any 

messe.  edifice,  erection,  or  biding  of  any  class,  character,  or  description  whatsoer, 
but  shall  at  all  times  during  the  sd  terra  maintain  and  keep,  or  cause  to  be 
maintained  and  kept,  that  part  of  the  sd  premcs,  which  in  the  sd  map  or  plan  is 
coloured  ,  in  its  present  open  state  and  condition. 

(m)  The  following  proviso  for  lessor's  re-entry  into  that  part  only  in  respect  of 
which  the  lessee  shall  make  default  in  performance  of  the  covenants,  etc.,  may  be 
inserted  where  distinct  rents  are  reserved  : 

"  PRovroED  always,  and  it  is  hrby  expressly  agrd,  that  if  the  sd  several  rents 
hrby  reserved,  or  any  part  throf  resply  shall  be  unpaid  by  the  space  of 
days  after  any  of  the  days  on  which  the  same  ought  to  have  been  pd  (although 
no  formal  demand  shall  have  been  made  throf),  or  in  case  of  the  breach,  or  non- 
perfce,  or  non-obsorvce  of  all  or  any  one  or  more  of  the  covts  and  agrmts  hrin 
contd  on  the  part  of  the  sd  [/cssee],  his  exors,  admors,  or  assns,  then,  and  in  any 
or  either  of  the  sd  cases,  it  shall  be  lawful  for  the  sd  [lessor'],  (I)  his  hrs  or  assns, 
to  re-enter  into  or  upon  that  part,  or  those  respive  parts,  only  of  the  sd  premes 
hrby  demised,  in  respect  of  which  there  shall  liave  been  such  non-paymt,  non- 
perfce,  non-observce,  or  default;  it  being  the  true  intent  and  meaning  of  these 

(i)  See  another  form,  F.  XXIX.,  p.  440. 

(()  Insert  the  words  "lessor,  his  heirs  and  assigns,  and  also  the  [mortjafforl  his  heirs 
and  assigns,"  if  the  lease  is  by  mortgagor  and  mortgagee. 
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pretenU  tlut  tlic  r' 
thb  prMent  |ir.>vl«i.. 
Ihe 
b«v 


•f  tlio  S'l  Ills  liM  or  BMin,  anilor         XXX. 

1 1  '>r  l>j  a;  >  oiiy  p\rt  or  parti  of  -; — 

vlir.r  tUu  rout,  cavti,  and  airrata  »li.ill  Additional 
-ve,l"  CUaieif.r 

BaildiDg 
LcMCi. 


XXXI. 

DuiLOIxci  DXDBKI.KASX  tchrrr  nn  -rnamenUtl  i/arjen,  tie.,  ulobe  ute>l  in  common 
wilk  housft  aljuihii.  lin  /  luu  been  eommenrvi.     Suit'tUr  fur  unr 

or  levenil  huutrt.      '         .  ly  In^'f  tn  htilj  in  uniform  iminnrr  irilli 


other   houxs,  iicfiritiit'j  tu  a  /Jan, 

material;    rl.-.  ;    ij/«.i    la    huilU  <i 

to  fare  r.i 

txpctue  of 

grout. 

eom< 


I  lime,  etc.;    lu  use  errtnin 

.   ij  to  be  a  jxtrti/  tciill,  awl 

iiains,    mnlributr    tmfiirjf  Ihe 

itiinenlal  qurden  and  Itttrn-lennig 

■  ■  lo 
'■« 

■  'M      T"       if>'li'      I'f      ti'l  U'ltni/, 

the   oriijiuat    rml,   ami    to 

i ■•■J •  •■ '••  •...-.,..,,. I,  ■..y......  .,  .      Variation  aulhoritimj  lettee 

to  rrimhurte  Kimtc'/  any  monie*  he  inay  fuiee  to  pay  on  account  of  original 
rent,  (^m) 


XXXL 

Building 
Undarleais 
with  OM  of 
Oniamsntal 
0«rd«n,  «ta. 


Tnix  Nnan  m«i|n, 
N  " 

1' 

M'l 

oo 

en- 
of  • 

U! 
on. 
ler 
tin> 

\: 

omoiQc^ 


r»tP 


WiiBAH  (n)  [recite  lea»e  awl  agreement  for  undtrleate']  : 
•  :-.ril,  ETC.  (o).  tlie  le.Hs<ir  ( ;») 
ia  tlie  lessee  All,  etc.  [/«roc/»],  being  part  of  tlic  plot  of  I 


r«rti<~i. 
TMtstum. 
I)cTni)M». 
I'arcc!*. 

■0,  for  the  benefit  and  ailvanlasc.  as  hmar   mcntil.  of  tlic  Wit'i  u»o  of 

_j-_.i     .■       1-        /-.I        1-         f  »iit_f     i#    ._..^ 

v«v, 

til  ■ 

''  l;iwnt"'nni« 
"  ...vli  gruunil ; 
'J  mill 
.    a.s  an 
ti^  the 
firtl..' 


— in  common 

wi'.h  o;htr 


(m)  For»f- 
enrfl\»M    f"f    ' 

•n-l 

V..: 


bt  inirrini : 

"  And  in  cnn«on  of  the  turn  of  £ 


i  or  to  Ih- 
.  m!  t!i..  ■ 

■i>j,  ur  wliicii 

r  Bccciw,  ami 

uiihi,  oiui  tdl  purMiUi),  wiUt  ur  witliuut  hurMW  and  carriage*, 

-!th 

«    f-f    r':U':^iJ,    •JC    J.  i  J,l  '^>'  l"l     ■/    t\'rm*f 

, A. .-::.,.    .  .V,  oBiilted  if  tic  oriKinal  Icsaor  i<  not  a  pactr, 
'!  (aid  (in  whidi  mm  m  bic  St*.-np  Act,  iSSI),  Um  fallowing  will 


nn  1  r   .  rvi- 
ti.inn  i<r  ri^bt 
of  WO)  ; 


,  at  or  b«foro  tho  oxon  of  tixenc  prcMnta, 
pd  b]r  th     '  -I  the  leaaor  a*  and  by  way  of  prrroiuni,  tbo  receipt  wbrof  is 

nrby  aci. 

(p)  If '  todlunl  b«  ma<l<  a  party,  add  a*  fulloin : 

I   writing  of  tho  k)  [ground  landlonf]  tc^tilied  by  hU 


ex' 
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FORMS  AND  PRECEDENTS. 


[SECT.  III. 


XXXI. 

Bailding 
Underlease 
with  use  of 
Ornamental 
Garden,  etc. 

— and  p.assat^e 
of  water  aud 
soil. 

Habendum. 

Covonanta 
by  lessee ; 


— to  build 
according  to 
a  plan  iu  all 
respects,  aud 
to  use  eertaiu 
materials ; 


— to  build 
walls  ; 

— which  is  to 

be  a  partv 

wall ; 

— to  make 

carriafj;eway 

aud  footway  ; 


—that 
trimmers 
shall  be  of 
freestone  ; 

. — chimneys 
and  tlues  ; 

— vaults  in 
front  area,  etc., 
shall  be 
finished  as 
soon  as  house 
is  covered  in  ; 


going  to  and  returning  from  the  sd  last-mentd  messes  or  dwg-hses,  or  any  or 
either  of  them,  full  and  free  liberty  of  ingress,  egi'ess,  and  regress,  way  and 
passage,  at  all  times  during  the  sd  term  hrby  granted,  to  pass  and  repass  along 
the  Road  in  front  of  the  sd  premes  hrby  demised : 

And  also  except  and  always  reserving  unto  the  lessor,  and  the  sd  [original 
lesnorl,  his  hrs  and  assns,  and  the  tenants  and  occupiers  for  tlie  time  being  of  any 
other  messes,  lands,  or  grounds  of  or  belonging  to  him  or  tliem,  tlie  free  passage 
or  running  of  water  and  soil,  etc.  (a»..'e,  F.  XXVII.,  p.  430) ;  To  have  and  to 
HOLD,  ETC.  :  (5) 

Yielding  asd  paying,  etc.  [Reddendum,  F.  XXVII.,  p.  430,  and  proportionate 
part  in  cane  of  re-entry,  i6.]; 

And  the  lessee  hereby  covenants  (with  intent  to  bind  his  assigns)  with  the 
lessor  [Covenant  to  pay  rent,  rates,  and  taxes,  see  F.  XXVII.,  p.  430;  to  cover 
in  and  finish  the  house  hy  certain  time  to  the  satisfaction  of  lessor,  etc.,  ante, 
p.  4.31]: 

And  also  that  the  sd  messe  or  tenement  and  hidings,  with  respect  to  the 
situon  throf,  the  range  of  line,  number  of  ft  in  front,  the  length  and  depth  not 
exceeding  ft,  the  form  and  elevation  in  front,  the  windows  and  doors,  order 

of  work,  the  cornices,  hidings,  and  ornaments  in  front,  and  in  all  other  respects, 
shall  be  built  agreeably  and  conformably  to  the  plan,  and  the  elevation  in  the  sd 
plan,  resply  this  day  signed  by  the  parties  hrto,  and  deposited  with  ,  and 

to  the  exjjlanations  and  references  thron ;  and  shall  build  the  sd  front  of  such 
house  with  [insert  particulars  as  to  hack  of  house],  and  cover  the  roof 

throf  with  ,  and  good  freestone  or  casestone,  and  affix  good  leaden  gutters, 

not  less  than  6  pounds  of  lead  to  every  supl  sq  ft  ;  and  shall  affix  in  a  uniform 
mner  a  circular  leaden  rainwater  pipe,  with  a  neat  head,  if  thrunto  required  by 
the  architect,  to  convey  the  rainwater  from  the  roof  of  such  house ;  and  shall 
and  will  point  the  external  faces  of  all  the  rough  stone  walls  with  proper 
pointiugs : 

Ano  shall,  to  the  satisfaction  of  the  architect,  at  the  like  costs  and  charges, 
erect  and  build,  or  cause  to  be  erected  and  built,  a  substantial  wall  at  the 
end   of  the  premes   hrby  demised,  of  at  least  ins  thick,  which  is  hrby 

declared  to  be  a  party  wall  (r)  between  tne  messe  hrby  demised  and  the  messe 
now  being  erected  by  ; 

And  shall  as  soon  as  conveniently  may  he,  at  the  like  costs  and  charges,  and 
to  the  satisfaction  of  the  architect,  make  and  form  the  carriageway  in  front  of 
the  sd  premes,  and  pave  a  footway  of  the  breadth  of  10  ft,  in  a  line  with  the 
area  of  the  sd  house  and  biding,  with  proper  steps  and  landing-places,  with  the 
best  faced  stone,  in  a  woikmanlike  manner,  and  edge  the  same  footway 

with  fine  edging  of  the  same  sort  of  stone,  of  a  proper  depth,  and  separate  the 
footway  from  the  said  area  by  a  neat  iron  railing ;  and  that  such  railing  shall 
range  in  a  straight  line,  and  parallel  with  the  front  of  such  house  and  building,  in 
a  uniform  manner  with,  and  shall  be  of  the  same  design  as,  the  railing  used  or  to 
be  used  in  the  constron  of  the  otiier  houses  adjoining  or  intended  to  be  erected,  and 
shall  be  fixed  with  the  best  kind  of  hard  freestone,  curb,  or  casestone,  not  less 
than  3  ins  thick,  which  curb  or  casestone  shall  not  exceed  5  ins  in  height  from 
the  sd  footway  ; 

And  also  that  the  ends  of  all  trimmers  and  woodwork  used  in  and  about  the 
sd  biding,  bearing  in  any  chimney-stack,  shall  in  all  instances  be  let  into  solid 
freestone,  so  as  not  to  pass  through  the  same ;  (s)  and  that  all  chimneys  and 
flues  that  shall  or  may  be  made  in  the  sd  messe  or  hidings,  intended  to  be  erected 
and  built  on  the  plot  of  ground  hrby  demised,  shall  be  carried  up  the  main  walls 
of  the  sd  messe  or  hidings  to  the  top  of  the  same  ; 

And  also  that,  when  and  immedly  after  the  house  to  be  built  on  the  plot  of 
ground  hrby  demised  shall  be  covered  in,  the  vaults  in  front  of  such  house  shall 

{q)  If  the  original  term  is  stated,  insert  the  words  "except  the  last  daj's  thereof." 

(/■)  This  is,  of  course,  subject  to  the  terms  of  the  lease  with  the  original  lessor. 
(.-)  But  see  the  provisions  of  the   London   liuilding  Act,  pmt,  Part  III.,  as  to  the 
Metropolis. 
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bo  imm<  1                '.  thu  area  mnJc,  and  tho  said  loolway  and  btrcct  !•<  furu  the  ik1        XXXI. 
bMiii^  C'  tcliod,  (wvfd,  and  tini^hcd,  willi  all  possilile  >'X|><  diliuii ;  

A!(l>  Ai.-<i  III  II,   in  oasv  tliu  fd  |iitcliini;  and  paving  and  utliiT  uurk  lirnbfri-  BaildUg 
covhi  to  \<v  done  bcforu  tho  front  of  tlio  sd  lioui*o  ihall  not  l»o  oonipltto  and  UndBil»«»o 
flnkbod  witltiii  tJ  mo*   next  alti-r  tho  other  liousu  adjoining  tlirto.  now  boing  •'"*  "••  '' 
MMtad  by  ,  »hall  b«  covered  in,  it  hluill  lie  lawful  for  tho  \v*m>t  to  pilch  0™ani»at«l 

and  p*Te,  and  do  n''  -"  '•  •  '!i«r  work  l>efore  tlio  houto  hrby  deniixed  an  may  Iw  *'*™*''>  •"• 
DMMMjr  in  order  ti>  linish  tho  footway  and  direct ;   and  timt  ho  tlio  _j.   ,  :- 

luMfili  iil)all  and  will  ;  ....  rt.'|uty  tu  tho  lessor  all  costM,  and  cliar^cii,  that  may  [Mrint;,  ru., 

be  incurred  thrhy  ;  nluill  not  be 

Aj»u  Ai-Hi  ■,\i.u\.  1,1  til'-  .■witisf.irll.iii  iif  tho  ml  architect,  at  tho  liko  expense,  ci>iii|ilci«l, 
nuke  wil  .  linn  from  the  front  of  tlie  Hd  house  ami  ''''"•;  l"^'' 

offici-D.  11  I'lid  bldinpt  to  tho  main  newer,  which  "J,*f  ,|,'ii'|'\^ 

drnl  ,  not  leM  than  niM  by  inH  in  the  cli-ar,  riiuiiit  l>y 

and  "  drains  in  repair  [Cuvenanl  to  repair,  sco  F.  XXVII^  Kowv; 

P-  ^Ij  ■  — tn  nuko 

A.HD  AUO  Rhall  coniritxile  and  pay  to  tho  lemur  mich  a  roaaonablo  and  ratcablo  dmion ; 
proportion  of  '  I  cxpeiuto  of  forming,  making,  and  nininlaining  tho  _^  rriiair: 

■oreral  roadn  .  'iml  also  of  making,  »up|Mjrtwig,  reiutiring,  amend-  _     . 

ing,  cloansiug,  anJ  ^'j^^'in^  in  goo<l  and  proiK-T  order  and  condon  the  footway  t,ii,u'ic 
and   carriot^eway   or   accctd,    and   oriuimental  garden  and   lawn-tenniii  ground  |iri>|inrtiim 
brii'  I,  and  all  the  walN,  iron,  and  other  poKta,  niiU,  gates,  and  fencea  of  cx|<-ii»c 

wi;  ■•  name  are  or  »hall  be  incloMcd,  and  of  jwiinting  tho  iron  ami  other  "'  ni»kiri|{ 

po-  ■  ■        iiid  fences  with  which  tho  same  are  or  Bhall  Imj  incloned,  a«  "*"»•  '^'*-  < 

ab.1  me  Ik)  re<|uired  by  the  Icwior,  Huch  proiwrtion  to  bo  aiKcrtained  —*'  re|«ir- 

fron.  ......   i i.y  the  les*.r,  or  the  architect:  «rn,"^  t'li'v 

Akd  MJt.)  iiliall  Lear,  [mv,  and  dischareo  a  reaionahlc  and  ratcablo  share  of  tho  ,„,|  .'nuimciiUU 
coata  and  charges  of  !inp[>orling,  repairing,  amending,  and   cleaoHing  ttio  iwl  ginlru,  etc. 
carmgewar  and  footway  in  front  ol   tho    itd    premcM  (xucli   ]iroportion  to  lie  _a„j  prniHir- 
ancertained  as  af^l),  a.1  well  all  [mrty  walla  and   gutters  of  or  l>elonging,  or  tion  ofpxpcuM 
which  aliall  at  any  time  hrar  lielong,  to  tho  »d  premcH  hrbv  demised,  or  any  part  "f  rriMiring 
throf,  as  also  all  drahiH,  and  common  or  public  Howem,  and  other  ca»emcntA,  into  f"*'''  ''^^ 
or  through  which  any  water  or  noil  shall  como  or  nin  from  tho    b<I  premen  j",„',!''ii«rtv 
lirby  demised,  or  any  ]>art  throf,  or  which  iiliall  bo  used  by  him,  tlio  lessee,  in  w»ll«,'eic. ;' 
common  with  tho  owners  and  occupiers  of  any  adjoining  prcmcs  :  —and  diaiiu, 

And  ALiW)  shall  from  tirao  to  time,  and  at  all  times  during  tho  sd  term  hrby  etc. ; 
granted,  comply  with  such  reasonable  regwlations  and  restrictions  with  respect  — 1«  comfily 
to  tho  use  an<l  enjoyment,  by  tho  rcspive  inhabitants  of  tho  afs<l  messes  or  *"''  re^ula- 
dwg-h*es  abu"  i,  of  tho  afs<l  footway  and  carriage  drive  or  access,  and  ''""J  """I*'''- 

ornaaanlal  c  i  1,  as  sliall  from  time  tu  time  bo  established  and  required  carrinKc  w>v 

by  '  '   '    '  .    '    ,'  or  "  tho  committee,  etc.,"  oi  the  aue  may  bt]  :      »nrl  nrnamonul 

,'1  without  lirrncc,  «/«.](<)  :  Axu,  etc.  [Coveuaitt  to  (;»rJcn,  etc. ; 
i»MUT<-  .  '  ''.'!<  in  drfiiult  Itunr  may  insure  and  recoitr  —not  to  »ii»i,;n 

an«Mr.<  Aaxt,  trti.  [Monies  recoi'rrrd  to  U  hiid  out  in '•"""^'^'^'^^i 

ra'-  .'"■■.' -v.  seoF.  XXVIII.  p.  4:k;.]:      -t;""'"" 

in   a  go<xl  and  workmanlike  ,r,.ri|,t.   i„ 
m>  -  -     '•         =1  mc&.s«  or  dwg-hse,  hidings,  drfault  leuur 

at  ir  and  rejoint  in  imiliition  of  Ilath  stuiio  may,  etc.; 

all  ■  ■  I  -our  tlio  outside  stonework,  in  tho  — t^fxiiend 

roonUi  of  in  ■  .ar  of  iho  »<1  U-rm  hrby  granted,  J|,'""^'™  . 

and  not  at  any  nti  ^,1  (.rm    '^vn  and  except  only  so  „,^,,  „p 

(ar  as  may  b  -  tho  said  premca,  arflcicocy ; 

or  such  part  •  i  bv  or  by  means  of  _^^  ^^^ 

fir«,  or  othi'  -Hid  aUo  ^l  lite  iiiauU;  work  onco  in  every  oatodc  and 

[tiyhlh]  voar  .  twice  OYer,  willi  giHxl  and  projwr  oil  colours ;  to  rrcolnur 

all  1  time  to  time  made  and  done  of  such  colour  V"'  n-joint 

ai.  .  .:,d  the  8<1  architect  shall  direct  or  apiioint  :         hkr  luih 

■ '  tUmr,  the 

(I)  a«p  V.  X\\  ii.,  p.  *ii  :  '■;  (i),  aalt,  p.  iSt,  as  to  Ibe  omiuioo  of  this  itacco-work  ; 

CQTcnaot,  it  titer*  an  tcrual  b'. .- 
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FORMS  AND  PKECEDENTS. 


[SECT.  III. 


XXXI. 

Building 
Underlease 
with  use  of 
Ornamental 
Garden,  etc. 

— to  commence 
such  work  nt 
(ixed  time, 
to  preserve 
uniformity  ; 
— and  finish 
same  within 
certain  time. 

On  lessee's 
neglect ; 

— and  after  six 
days'  notice ; 


— lessor  may 
execute  works ; 
— and  charge 
lessee  with 
expenses ; 

— and  that 
lessee  will 
pay  same. 


In  case  of 
dispute  as  to 
drains  and 
other  ease- 
ments, 

— same  to  be 

settled  by 
,i;Tound  land- 
lord or,  etc. 


— not  to  erect 
ttthcr  buildings 
w  ithout  leave ; 

— nor  cut 
principal 
tindjers  or 
walls ; 
— not  to 
commit  any 
nui3:ince ; 


And  to  the  intent  tliat  tlie  sd  painting,  recolouring,  and  rejointing,  cleaning 
and  scouring,  may  be  done  and  completed  at  tlie  same  time  or  times  as  the  lil^e 
works  shall  be  done  in  or  to  the  adjoining  or  contiguous  messes  and  buildings, 
with  a  view  to  preserve  uniformity  in  the  external  appearance  of  all  such  messes 
and  hidings,  as  nearly  as  circos  will  permit,  it  is  hrby  agreed  and  declared  that 
the  painting  of  the  sd  outside  wood  and  iron  work,  and  the  recolouring  and 
rejointing  of  the  sd  outside  stucco-work,  and  the  cleaning  and  scouring  of  the  sd 
outside  stonework,  shall  be  begun  on  th-i  first  Monday  in  the  month  of  in 

every  succeeding  [/ourih]  year  of  tlie  sd  term  hereby  granted,  and  that  all 

such  works  shall  be  executed  and  completed  within  one  calr  mouth  from  the 
time  when  the  same  shall  be  so  resply  commenced: 

AsD  in  case  he,  the  lessee,  shall  neglect  or  omit,  for  the  space  of  one  calr 
month  after  the  time  or  times  so  appointed  for  those  purposes  resply,  to  com- 
mence such  external  painting  as  afsd,  or  the  recolouring  and  rejointing  of  the 
sd  outside  stucco-work,  or  the  cleaning  and  scouring  of  the  sd  outside  stonework, 
or  in  case  the  same  shall  be  commenced,  and  shall  not  be  continued,  completed, 
and  finished  within  the  time  or  times  so  appointed  for  those  purposes  resply  as 
afsd,  then  and  in  either  of  such  cases,  and  as  often  as  the  same  shall  happen,  it 
shall  be  lawful  fcr  the  lessor,  at  the  expiron  of  6  days  after  notice  in  writing  of 
his  intention  so  to  do,  signed  by  the  lessor  or  the  architect,  shall  have  been  given 
to  the  lessee  or  left  for  him  at  or  upon  the  sd  messe,  or  dwg-hse,  or  hidings,  in 
respect  whrof  such  works  resply  shall  have  been  so  omitted  to  be  commenced, 
continued,  completed,  and  finished,  to  cause  such  respive  works  as  shall  not  have 
been  so  commenced,  continued,  completed,  and  finished  within  the  time  or  times 
appointed  for  those  purposes  resply  as  afsd,  to  be  executed  and  performed  by 
any  person  or  persons  he  may  think  fit  to  employ  for  tliose  purposes  resply,  and 
to  charge  the  lessee  with  tlie  amount  of  all  such  costs,  charges,  and  expenses 
whicli  shall  be  incurred  in  the  perfce  of  such  works,  or  any  of  them  : 

Akd  he,  the  lessee,  shall  repay  the  same  to  tlie  lessor,  from  time  to  time,  upon 
demand  :  Asd  also  that  it  shall  be  lawful  for  the  lessor,  and  tlie  sd  [oriyijial 
lessoj-l,  his  hrs  and  assns  resply,  either  alone,  or  with  workmen,  or  others,  or  to 
or  for  any  ofBcers,  architects,  surveyors,  agents,  or  workmen,  by  them  or  liim 
authorised,  etc.  \_Poicer  to  lessor  and  ground  landlord  to  enter  premises  to 
inspect  condition  and  take  inventory.  Lessee  to  repair,  etc.,  on  notice.  See 
F.  XXVII.,  p.  432  ;  F.  XXVIII.,  p.  436]  : 

AxD  THAT  it  shall  be  lawful  for  the  workmen  employed  by  the  lessor,  or  the 
sd  {original  hssorl.  bis  hrs  and  assns  resply,  or,  etc.  [Power  to  lessor  and  ground 
la  ndlord,  etc.,  and  workmen  to  en  ter  to  repair  adjoining  premises.  See  F.  XXVIII., 
p.  436] : 

Asd  that,  in  case  any  dispute  or  controversy  shall,  at  any  time  or  times 
during  the  sd  term  hrby  granted,  happen  to  arise  between  the  lessor  and  the 
lessee,  and  other,  the  tenant  or  occupier,  tenants  or  occupiers,  of  any  such 
adjoining  or  contiguous  messes,  tenemts,  or  hidings,  relating  to  the  said  water- 
courses or  drains,  or  to  any  other  easemts  or  privileges  whatsocr,  the  same  shall 
from  time  to  time  be  settled  and  determined  on  the  part  of  the  lessor  and  lessee 
by  the  said  [original  les&orl,  his  hrs  and  assns,  or  such  other  person  as  shall  bo 
authorised  by  him  or  them  by  any  writing  under  tlieir  or  his  liands  or  hand,  in 
such  manner  as  they  or  ho  may  think  reasonable,  and  shall,  by  any  writing 
under  their  or  his  liands  or  hand,  order  or  direct  in  that  behalf;  to  which 
detorminon  they  the  lessor  and  lessee  resply  shall  submit. 

And  also  will  not  erect  or  build,  or  sutler  to  be  erected  or  built,  upon  the 
sd  premes  hrby  demised,  or  any  part  throf,  any  biding  or  hidings,  temporary  or 
otherwise,  other  than  such  as  shall  be  previously  approved  of  by  the  lessor,  his 
exors,  admors,  or  assns,  or  by  the  sd  [original  lessor],  his  hrs  and  assns,  or  their 
architect  for  the  time  being,  in  writing;  nor  [Covenant  not  to  cut  principal 
iimhers  or  alter  elevation,  F.  XXVIL,  p.  432]  [Covenants  not  to  alter  premises; 
nor  use  premises  for  trade,  etc. ;  not  to  commit  any  nuisance,  etc.  ;  see  p.  432]  : 

And  also  that  the  lessee  will  from  time  to  time,  and  at  all  times  during  the 
sd  term  hrby  granted,   perform  and  observe  all  and   singular  the  covts  and 


SECT,  nil  nriLDixa  lkashs.  447 

(•.>;i  I'tn  r  1  iujro  of  looso,  nixl  on  llio  part  of  tin)        XZXI. 

nI   |.^ :in,  to  Im>  rosply  iwrformeil  anil  obnorvcd,  

'<,  $uch  ai  to  i<ay  Ttnt,  ur  insurr,  Bailding 

DndarlMts 

A  .liiiiiiificil  tho  lessor,  and  liw  lands  "ith  ui«  of 

«n<l  I  ,   of  and  from  tho  sd  covenants  and  Ornamemal 

OardoD,  ete. 


c 


tiorw,  enlrioii,  forfciturcn,  lucjcii,  costs,  clinrKcii,  _^^ 
■•    liiding  costs  of  dcfenco  aa  between  solicitor  cuvnu 


Jirrfonn 
cuvriuiiitA  in 

or  may  jkiv,  l>cnr,  suffer,  siistiiin,  expend,  <>rigia«l  Ium  ; 
li  ,.r  itiv  I-  .\t  .,r   1 7rmt  eonld  iti  tlio  i>d  _»„■!  tn 
I  HX-edings  on  account  inilcniiiify 

r .      .   ,       ^  ^  to  all  or  any  of  thu  le»»ortherc- 

1  . '  from  ; 

' ',  ETC.  [CoiYiian/  to  yield  up  prtmita  at  end  of  term,  bco  p.  432]  :        —to  ili'livcr 

I'Bovineo   ALHAVS  [Prueito /or  n-enlry,  SCO  p.  433]:   And   [Coiwianf /or  "P  I"«°''»««; 
juirf  i-r.Jn',;,.-r;t.  s.-,'  p.  433]  :  Prori».i  for' 

Av  tho  UtsfT  '■!•  the  sJ  term  '  ("d  i>ny  the  said  n'-«niry. 

yo«r:.  so.  :  ved  in  and  by  1  .1  indro  of  lca*e  J^;.",;'^';;^;^'* 

o(  tho  ilay  of  |wrt  throf;  and  .-.liai;  perform,  fiiMil,  and    ' 

otMurro  all  the  coTts  and  in  contil  on  his  part  to  bo  ixl,  perfonncd,  — ■""l""'' 

anil  obocrvcd :  <  .         • 

AsD  AiM>  nhall  savo  harmlcas  and  keep  indemnified  tho  lessee,  and  Uio  sd  —•"]■•>■  ""' 
preni  It  ,„„  ? 

Ar  'I Jj(i7u<»n^  "  Icasco "  (ic)]  :  . 

>  .>. <M  i,'..  tl.o  liK'ht  of  tho  lessee  -Jj!  '^^• 

'  the  wl  liri  !  indro  of  lease  of  the  day  of  i  the  re  (row ; 

...'. ...j   of  copie.-.  i.,....,  ,'4>u  hrby  unilertakcii   for  Iho   safo   custody 

Uicreof'J: 

AsiD  rr  1-  ii>i->-i  V  I.  \sTi.Y  Ac;nrKn,  rrr.  [in«T<  rlautea*  to  opcmtion  of  imrdt 
•  Icwor  •■  •,•'  anfr.  V.  XXVIIl.,  p.  43«] :  [//  llic  Imk  ij  /or  ttrrriU 

kouia,  ut  '  -      .  -    '.  juT  aj';''iii'  iiri"iil  rf  r,nl,  K.  aW'III..  pp.  4.37,  438.] 

Is  wmcEss,  era 

f»)  Sw  -Iff/,  p.  7)0.  »„.l  F.  XXIIT.,  |..  t?3. 

•  t  Iks  IUIiIo  in  y»y 
>  i-«r'»  rent  rewn  nl 

l><  iii-   "11.  III"! >Mi..  <  >>   M.^iii  1  i.ii  >■!'  .ill' ;>ll  rrtaiu  out  of  tbo 

ml  aor  n  («y  on  accounl  of  the  oriKioal  rent  may,  if  drtircd,  be  umxI  : 

••AxD  •  mav.  at  anv  time  or -*'"' ""i"- 

fames  dnr  1.  bo  levied   npon  tho  rrUin  <.iil  of 

1  '  I  of  £  renerved  n-nt  ni.iniM 

1  upon  or  ro<|nire.|  to  |«iil  fur 

<iri;;inal  root. 


1       1  :     :.     _     .  .. 

'  ."ri 

.fulVor 

■1 
..,,.1 
tho 

,  or  llimr  to 

\A  all 

tho 

■  :>r-d. 

1   VT 

'  jiaymt  or  |>«ymta  uiadu  by 
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FORMS  AND  PRECEDENTS. 


[SECT.  III. 


XXXII. 

Grant  of  Land 
for  Building 
in  considera- 
tion of  Bent- 
charge. 

Parlies. 
Testatum. 
Grant. 
Tarcels. 


Habendum ; 

— to  tlie  use 
that  grantor 
may  receive 
a  perpetual 
rent-charge. 

Subject  thereto 
to  grantee 
in  fee. 

Covenants 
by  grantee : 

—to  pay 
rent-charge ; 

— to  fence  ofE 
the  premises ; 

— and  to  build 
ten  houses 
within  a 
certain  time ; 

— not  to  erect 
houses  of  less 
than  certain 

Subject  to 
easements 
in  favour 
of  vendor. 


XXXII. 

Grant  of  a  Piecb  of  Land  {^art  of  an  estate),  for  buUding,  in  consideration 
of  a  rent-charge,  (x)  Covenants  to  build,  to  make  drains,  etc.,  footway,  and 
to  pay  proportion  of  making  and  repairing  roads.  Power  of  entry  in  case 
of  failure  to  build,  etc. 

This  Isdre,  made  the  day  of  '  Betwn  A.  B.,  etc.  [vendor],  of  the  one 

part,  and  C.  D.,  etc.  [purchaserl,  of  the  other  part,  Witnetii  tliat  in  conson  of  the 
rent-charge  hrnar  hniited,  and  of  the  covts  of  the  sd  C.  D.  hrnar  contd,  the  sd 
A.  B.,  AS  BENEFICIAL  OWNER,  hrby  grants  and  conveys  unto  tlie  sd  C.  D., 

All,  etc.  [parcels'],  being  part  of  an  estate  of  the  sd  A.  B.  known  as  the 
este,  which  has  been  laid  out  for  biding  pposes,  and  which  piece  of  land  intended 
to  be  lirby  convej'ed  is  delineated  on  the  plan  drawn  in  the  margin  of  these 
presents  and  is  thrin  coloured  pink,  the  remr  of  the  este  being  also  sliown  on  the 
sd  plan  and  thrin  coloured  yellow.  [Reservation  of  minerals,  if  necessary ;  see 
F.  XXVII.,  p.  430]: 

To  HAVE  jVxd  to  hold  tlic  sd  heres  and  premes  Unto  the  sd  C.  D.  in  fee 
simple, 

To  THE  USE  that  the  sd  A.  B.  shall  have  in  fee  simple  a  perpetual  yrly  rent- 
charge  {y)  of  £  issuing  out  of  the  sd  heres  and  premes  and  payable  by 
equal  half-yearly  paymts  on  the  day  of  and  the  day  of 
in  every  year  without  dedon,  the  first  half-yearly  paymt  throf  to  be  made  oa  the 
day  of             :  (2) 

And  subject  to  the  said  rent-charge  and  to  the  statutory  powers  and  remedies 
for  i-ecovering  and  compelling  payment  thereof,  To  the  use  of  the  said  C.  D.,  lu 
fee  simple : 

And  the  said  C.  D.  hereby  covenants  (with  intent  to  bind  his  assigns)  with 
the  sd  A.  B.,  That  he,  the  sd  C.  D.,  his  hrs,  esors,  admors,  or  assns,  will  henceforth 
pay  the  sd  yearly  rent-charge  at  the  times  and  in  the  manner  hrnbfre  appointed 
for  paymt  throf,  free  from  the  land  tax  and  all  other  rates,  taxes,  charges,  duties, 
assessmts,  and  outgoings,  now  or  hrar  to  become  payable  by  the  owner  or 
occupier  for  or  in  respect  of  the  heres  and  premes  hrby  granted,  and  from  all 
deductions  (except  the  property  tax) : 

And  will,  immediately  after  the  exon  of  these  presents  [Covenant  to  fence  off 
premes,  ante,  F.  XXVIII.,  p.  434]  [Covena7it  to  build,  (a)  ib.,  p.  434]  [Covenatit 
not  to  alter  elevation,  etc.,  ante,  F.  XXVII.,  p.  432]  [Covenant  not  to  make 
bricks,  ante,  F.  XXVIII.,  p.  436]  [Covenant  not  to  use  premises  except  for 
dwelling-houses,  see  F.  XXVII.,  p.  432]. 

{x)  The  following  is  a  form  of  conveyance  subject  to  easements  in  favour  of  the  vendor : 
"To  hold  to  [purchaser]  in  fee  simple,  To  the  use  that  [vendor],  his  hrs 
and  assns,  may  have  and  enjoy  the  right  of  at  all  times  passing  and  repassing 
with  horses  and  vehicles  as  well  as  on  foot  over  the  carriageway  which  runs 
through,  etc. ;  and  may  have  and  enjoy  from  the  now  existing  windows  in,  etc.,  a 
free  and  uninterrupted  access  of  light  and  air  to  the  sd  windows,  and  stibject  to 
the  use  afsd  :  To  the  use  of  [jmrchaser]  in  fee  simple :  And  [purchaser]  lirby 
covts  with  [vendor]  that  {_vendor],  his  hrs  and  assns,  shall  at  all  times  hrnar  have 
and  enjoy  the  rights  of  way,  and  of  light  and  air,  hrnbfre  limited,  free  from 
obstruction  or  interference  of  any  kind  by  [purchaser],  or  any  person  deriving 
title  under  him." 

(y)  See  p.  212,  as  to  the  nieaniog  of  "  clear  yearly  rent-charge." 

(z)  It  has  been  usual  to  insert  a  power  of  distress,  and  a  power  of  entrj'  and  reception 
of  rents,  etc. ;  but  see  now  s.  44  of  the  Conveyancing  Act,  1881,  as  to  the  remedies 
provided  for  recovery  of  annual  sums  charged  on  land  by  power  of  entry  and  distress, 
etc.  The  section,  however,  applies  only  so  far  as  a  contrary  intention  is  not  expressed, 
and  has  effect  subject  to  the  terms  of  the  instrument  under  which  the  annual  sum  arises. 

(a)  See  Haywood  v.  Brunswick  Buildhi/  Socia>/,  8  Q.  B.  D.  403,  ante,  p.  243,  as  to 
covenants. 
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ANDih.".  Iirymlb^'                                  -her  tlian            ,  and  ^!  ill       XXXIL 

'•••  tii.-.l  .1-.  bv  anv  1                                       ["Oil  tlio  a<ljoinio(;  pi  it-*  I  f 

l.i:   I    !•    ,    i  ■         ;  (.■X|M.-iiscii  of  ki'oi.iiii;  micli  Oranl  of  Ltni 

!•  u:   I>r  ,  nn'r,  Y.  XXVll..  p.  4.11]  for  Building 

f ' '  .ivii.i),?  I'  XXVII    in  comiderm- 

\KV.\y.  .'',I..Mr.i«r-: ''<""='»"'• 

n...,  ,-  :r.,cU:,  f.  XXVIU  ,  p.  Ul.  i.'-_;j  ll\.u;r  „f  ruin,  "'^"g*" 

'"  'rr  id  yiir  notict  of  dt/ati,  see  F.  XXVII.,  [>.  \'.Vi,  ^.j. 

txc*\ti  ■« 
>n<)  it  in   lirby  octu  anil   dcclanxl.  that   if  it  nlmll  •prciflnl ; 

i  '  r-i  or  a-wns.    '    "   :  ^      .         '     ■         '^    '   *     ImiM  _noi  to  .ller 

a  iho  lUto  I.  1   tlio  elcv«ti.in; 

'    '■     '  li  .iin   iiiui- ■'!  times —iii,t  t<> 

hi,  or  at  any  time  or  ni»kc  Lriekn; 

I .jf  the  sovonil  |>or»otis  — w«ll»  to  !« 

!  1  to  truly  olworve.  Iiorrinu,  fulfil,  ninl  kfep  tlie  ["rty  w«ll« ; 

I  '  :V.'  r  .Fit  1,  ll:t  11  .ml  Hi  -ui  li  ,  i^.v  .11!  !  wli.ii  :it  il  — 1«  rr|«ir, 

otc.  i 
.  — la  ioJDr<. 
■   tiirof,  ill  tlie  immc  i-,  to  enter  Power  u> 

-^  and  enjoy,  an  if  tl.  as  bad  not  f™"*"' <" 

.-         ; --,  ETC. 

builil  ut  |ier- 
~-^~~^-^—^^——  form  core- 

oantii,  «'U-. 

XXXIII.  

XXXUI. 
DbID   or  CoTTX.wr  Ixtuyn  purrhaiert  nf  building  jJut$  formiug  one  ttUUf, 


prmcribing  the  eltut  nf  huildhir/i  to  be  rrerled,  and  rontainiuq  other  reyu-  D««d  of  Core- 
lationM  to  prvrure  unijurmity  in  huihling  by  purchium.  I'rm-i»iont  at  laa'  bolweon 
U>  repair  of  roadt  anil  draint  until  taken  over  by  puhli';  authorititt,  eU.         Parchaaeri, 


preicribing 

Tiiu  IxDRC,  made  tbo  day  of  ,  Detween  tho  Bcvcral  nor»>n8  wIiom  Clau  of 

name*  and  leals  arc  rc^ply  subacribcd  and  Mt  in  t)io  2nd  Schedulo  hrto,  of  the  BoUdiiigi. 
flnt  part,  and  A.  D.,  of  ,  in  the  coanty  of  ,  and  C.  D.,  of  ,  in 

Ibe  ooanty  of  ,  of  the  oth-"- '- "" - 

Wbra*  the  tcTeral  persons  ^^  -i  and  seals  aro  resplv  suUcribcd  nnd 

Mt  in  the  ».I  2n.I  S.  hrlnle  hrto  :  .      ,    :   haacd  frnrn  tin-  h,I  \'\\,  and  C.  D.  tho 
•ere:  loured  ,  and  •:  1  on  tho  plan  hruuto 

■nor  r.'ipjy  Mt  Opposite  to  i  ,   \.'  Manies  in  the  same 

8cb<'  '  wiiKAS  upon   tho  occasion  of  sach  Be%<  :  i!   |  .;   !i  i^cs  it  wan 

•Krd  :  1  nereral  peraoos,  partie*  hrto  of  tho  1st  part,  -ii  mil  enter  into 

tbe  covt  hruar  cootd  : 

(»)  It  i<  nacj.    •  nnrin«  n3th  «!.),  p.  •'^t.  lh«l 

llt«  followinj;  ih  to  whrtbcr  tho  ttcsrfit  of  tho 

COTtnaflt*  gap  b*  »*'./rif-i  i-  '  [■aft*  <.i  nn   r<  LainrtJ  Uiwi  : 

"  A»P  rr  i«  iir.Br.nr  r  it  tho  n-^friclivo  rortji  hmbfro  tvintained 

hn  •  ■  '       ' 

ralat'  '  ili>  v.\ 

toay  IM'  awl^Tii  "I    i.y  III''    '1   .\.  I'.,  r,]      iir  .f   or 

parcbaMn  oifany  part  of  tho  cMnto  whi< '  v  tho 

breach  throt" 

(f)  8««  th«  rimlltr  p«w<^  in  Ft  /*»'♦»  P-»'r*.  I  H*  O.  I  If,  npofi  whirh  th<"  thnrr  form 

is   flBOwd.        V 

p.tl«.     S. 

Ih*  (  onTr  ■-  

'  s  Kiant  at  ■  f m  fjun  r< ' 

F.H.r.  2  ■. 
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[SECT.  111. 


XXXIII. 

Deed  of  Cove- 
nant between 
Purchasers, 
prescribirg 
Class  of 
Buildings. 


Now  Tiii.s  IxDi'.E  WiT.NETii  that,  in  pursce  of  tlio  sJ  agrmt,  and  in 
conson  of  the  prenics,  uach  of  them  the  said  several  persons  parties  hrto  of  the 
1st  part 

DoTii  lirby  for  himself,  his  hrs,  exors,  admors,  appointees,  and  assns,  covt  with 
the  other  of  them,  his  hrs,  appointees,  and  assns,  and  also  as  a  separate  covenant 
with  the  sd  A.  B.  and  C.  D.,  their  hrs  and  assns,  that  they  the  sd  several  persons, 
jmrties  hrto  of  the  1st  part,  their  hrs,  appointees,  and  assns,  and  all  persons 
claiming  under  them  resply,  will  fion:  time  to  time  and  at  all  times  hrar  paj'  on 
demand  all  and  singular  the  snra  and  sums  of  moy  which  shall  from  time  to  time 
become  duo  in  respect  of  the  plot  or  plots  purchased  by  them  resply  under  or  by 
virtue  of  the  terras,  stipulons,  and  condons  contd  in  the  1st  Schedule  hrto,  and 
will  observe,  perform,  and  fulfil  all  and  every  the  covts,  restrons,  and  agrmts  as 
to  the  mode  of  building  on,  and  the  occupon  of,  the  plots  resply  purchased  by 
or  conveyed  to  them,  expressed  or  contained  in  the  sd  1st  Schedule,  so  far  as 
the  same  resply  relate  to  the  sd  respive  plots  so  purchased  by  or  conveyed  to 
them  as  afsd,  and  so  far  as  the  sd  covts,  restrons,  and  agrmts  arc  on  their  parts 
resply  to  be  observed,  performed,  and  fulfilled  : 

AsD  FUKTHER  that  if  at  any  time  or  times  default  shall  be  made  by  the  owner 
or  owners  of  any  of  the  sd  plot  or  plots  in  paymt  of  any  moys  payable  in  respect 
of  such  plot  or  plots  by  virtue  of  tliese  presents  for  tlie  space  of  14  days  after 
notice  re(piring  him  or  them  to  pay  the  same  shall  have  been  given  to  him  or 
them  or  left  for  him  or  thera  on  any  part  of  the  sd  plot  or  plots  resply  by  the 
person  or  persons  to  whom  such  moys  shall  be  payable,  (c)  then  and  in  every 
such  case  it  shall  be  lawful  for  such  person  or  persons  as  last  afsd  to  enter  into 
and  distrain  upon  the  plot  or  plots  in  respect  of  which  or  the  works  whereon 
such  monies  sliall  have  become  payable  or  any  part  or  parts  of  the  same  plot  or 
]ilots  resply,  and  to  dispose  according  to  law  of  the  distress  or  distresses  then  and 
there  found  in  like  manner  as  in  distresses  taken  for  rent  reserved  by  lease,  or 
otherwise,  to  the  intent  that  thrby  or  otherwise  all  such  moys  in  respect  of  which 
such  default  shall  have  been  made,  and  all  costs  and  expenses  occasioned  by  the 
non-paymt  throf  or  in  relation  thrto  may  be  fully  paid  and  satisfied  :  (/) 

Provided  always  that  no  covt  hrin  contd  shall  be  personally  binding  on  any 
person  or  persons  except  whilst  he  or  they  shall  resply  be  entitled  to  the  plot  or 
plots  in  respect  of  which  the  same  covt  is  entered  into,  but  the  above  covts  are 
entered  into  with  intent  to  bind  all  persons  in  whom  the  plot  or  plots  of  land 
shall  for  the  time  being  be  vested. 


The  Fikst  Schedule  to  which  the  above  Indre  refers. 
Terms  xsi>  Conditioss.  (g) 

1.  l_Insert  here  stipulation  as  to  any  s^tm  originally  charged  on  the  lots."] 

2.  [Dimensions  and  descriptions,  etc.     Insert  CI.  1  of  F.  XLV.,  p.  463.] 

3.  Each  purchaser  must  undertake  the  care  and  maintenance  of  his  boundary 
mus'r.  maintain  ^■'^'''^s  after  the  lot  has  been  once  stumped  out  by  the  surveyor  of  the  vendors. 
liound.arics.'       ^^  ^^  ^"Y  *'"""'  ^  purchaser  desires  to  have  them  restored,  he  must  apply  to  tho 

surveyor  of  the  vendors,  and  pay  the  expenses  for  so  doing. 


Eestiunping. 
Kescrvntions 
to  vendors. 


4.  [The  vendors  reserve  to  themselves,  or  the  survivor  of  them,  his  hrs  or 
assns  (excepting  as  regards  the  liotel   stipulations),  the  power  to  deal   with, 

(c)  This  will  be  altered  according  to  the  circumst.inccs  of  the  case.  See  No.  1  of  the 
conditions,  'nifra. 

if)  If  it  is  stipulated  that  the  vendors  should  also  be  parties  to  the  deed  in  order  to 
secure  the  performance  of  the  covenants,  add  here  a  covenant  by  them,  as  regards  the 
remaining  plots,  retaining  the  ivords  "  heirs  and  assigns,"  and  alter  the  recitals  accordingly. 
The  power  of  distress  given  is  probably  void  as  an  unregistered  bill  of  sale. 

(.(7)  See  also  the  building  conditions  under  F.  XI.  li.,  p.  3i)J,  some  of  which  may  be 
nsed  in  this  forai,  if  required. 


*KCr.  III.)  miLDIN'O   I.KASKS. 


•131 


'  nr'^'„  ^"^^  ^'"A."^  '■'-.^'-y.  p.  4Ct].  "witliout  tho  con.c.t  Building lu>«. 
,  or  tho  survivor  of  Uiein,  hia  hctre  or  amna,  in  writing  for  that 


,7':  ;'«;\»":'  Myof.  tl..  s  any  portion  of      XXXIII 

i''"  ■  *'"•-•»'  '^  -I  of  »t  II,  .,t:  n.Ml  (with  Iho         _" 

j°7-.  .""^^y    "^^-^^^'^    '"    ''  •    ■■■"■■■■-■'    "'«    ri^l't   of  nllowin,.    n  Dtel  of  Cot.- 

"•''■'  '"  '"/  """  "'■  """f"  "  J     Tlioy  nUo  reacrvo  in  lik..  nant  b.twe  o 

mam,..   u,c  .u.a  ,o  carry  U.roiiKh  any  |.,l.  at  any  time,  any  sower,  dnkin,  ur  Pureh»Mri." 
W«lcr  or  gaa  pijMj,  or  other  work  of  a  liko  natnrc.  preicnbinj 

_    -  „  ,  CUm  of 

O.  IFronUtja  and  (omen.     Interl  CI.  2  of  F.  XLV.,  p.  -103.]  BuUding*. 

e 

of  tl 
parpiKiv.' 

_  7.  '  ' "'.  "'"Jl  '"«  erccto.1,  except  with  Uio  consent  in  NamUr  of 

""'■  irvivor  of  them,  his  hrs  or  ajisns.  hoiuc*. 

8.  0»  no  lot  shall  any  hotel,  Uvom,  puMic-hoasc,  or  bccrhoiwo  or  boorsliop,  u.,t^i,  „, 
U>  boat,  or  any  hou.  .1,,  excopllng  on  tho  lota  nu.nl.er.-.l         '    Uv«n!.,  etc, 

'llf ''^'}  "°  • .  or  »"y  huiiHo  to  bo  ua«d  as  such,  Hhall  bo 

"  rc.l  ami  ,  an<l  on  no  lou  shall 

It  tho  consent  in  writing  of  tho  vendom,  or 

8.  Tlir  principal  entrance  t..  ::.     ,  to  bo  erected  on  the  lois  ni.n.b.re.j  IV.it „f 

to  on  tho  plnn  shall  l>e  on  tho  side  or  end   throf  and   the  ontnmec  to 

principal  entrance  to  each  of  tho  other  houses  shall  \>o  on  tho  side  ti.ruf  '"'"«•• 

•nd  all  the  offices  shall  bo  oo  tho  side  of  tho  several  houses.  ' 

10.  TllK   ..lid             homes  sJwIl  Ik!   built  i.i             bliK^ks   cntainin?  Elov.tion. 
houses   each   r,,-./-  h^   the  dot,  v/  huVJing],  of  which   tho   elevations  and  -n.!  .rrhitcc 
external  a-                            Ihj  approved  of  by            at  least  out  of  tho              '"'"  ^' '" 
ownens  9"                             iformlty  of  apiniarance.                                                    epprcvwl  liy 

majority. 

11.  The  h..„v><.  I.init  on  the  several  frontages  to  bo  of  tho  description  and  V.luc  nf 
minimum.      •                        •  ■-•       i  as  fullows:  On,  etc.  [W.;  inwr/  M«  iyi/»f  h"us»*  t«  bo 
0/  Ml-  A.^-  ,„  lot,].     J„  calculntiii-  the  bl.lin-  value  of  ''"'".  «««• 
'"y  '".'?"•  ■     ■  Iho  net  first  est  in  labour  and 

thcvcndor , ,, ,.i  prices. 

,  IS-  J^AOt  r^irrhi^.r  U  ■  ■■....n  r,nur..I    ...l    .r-..nvarda  to  maintain,  i.K...  v.  u 

f.c<l  within   tho  "'•'■''  »'"' 

!.  ••«... -I   (.'  Iw   .  I  ..,.  ni«inl.iiniw|  l.y 
t  high;  li.  I>urch«Kr.. 

■■     If  II''''  -..     .  ..,..: 

•  any  aiith  fciico 
'1  .riven  to  him, 
or  by  tho 
,  owner,  or 
.  I'U  at  lil«.Tty  forth- 
'  11  rnpnir  a  tcinpomry 

I  repay  to  such 

'  ,        ,  f  ilicm  for  tho 

I  ur;-  .-.(.J  y.    :, .,;...  ...,  .  .,,..  ,,-.  ,  ..  ..,,,.  ^  I,,.,  ,. 

18.  The  Tenders  fiavc  formed  tlio  roails,  and  constructed  piic^LWcr.,  .ij.d  i, i 

drama  thnn.  and  every  owner  of  o  lot  and  his  tenooU  shall  at  alf  times  hare  free  dn.Ti«;,-c. 

.  itl  ^if  '•••'^^  •'"^  •*  tarefollr  coiui.lcr<d  by  purrhsMrv,  an<!  wilt  b«  omitttd 
fli»«TtadofiartBlsop«UMlol!i«d«>lofcjr  ant.    3-j  a  ./-,  p.  i;i.  "•  """wa 

2g2 
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[SECT.  III. 


xxxm. 

Deed  of  Cove- 
nant between 
Purchasers, 
prescribing 
Class  of 
Buildings. 

No  other  roads 
to  be  made. 


tise  of  the  same  :  Provided  always  that  until  the  public  authorities  shall  take 
upon  themselves  the  repair  thereof,  the  owner  of  each  lot  is  to  pay  to  the 
vendors,  or  the  survivor  of  them,  his  hrs  or  assns,  his  proportion  of  any  repairs, 
and  the  expenses  connected  therewith,  which  may  be  performed  or  incurred  by 
them  or  either  of  them  ;  such  proportion  to  be  adjusted  by  the  vendor's  surveyor 
with  reference  to  the  prices  of  the  lots. 

14.  No  other  roads  than  those  montd  in  the  preceding  clause  shall  be  made, 
and  no  lot  or  portion  throf  is  to  be  made  into  or  used  as  a  road  or  way,  without 
the  consent  in  writing  of  the  vendors,  or  the  survivor  of  them,  his  hrs  or 
assns. 


No  gravel  to 
be  removed. 


15.  No  gravel,  sand,  or  other  materials  of  any  kind,  shall  bo  excavated  [state 
here  if  except  for  building  purposes  on  the  plof]  upon  an}'  plot,  without  the  consent 
in  writing  of  the  vendors,  or  the  survivor  of  them,  his  hrs  or  assns. 


16.  [No  temporary  erection  to  he  made.    Insert  CI.  7  of  F.  XLV.,  p.  464.] 

Water-closets,        17.  No  water-closet  or  privy  shall  be  erected  on  any  plot,  either  detached  or 
etc.  projecting  from  other  buildings. 

Byelaws  of  18-  The  owner  of  each  lot  is  to  complj'  with,  and  these  conditions  are  subject 

local  Acts.        to,  the  rules,  byelaws,  and  regulons  of  local  public  authorities. 

Land  tax.  18.  The  lots  are  sold  free  from  land  tax  and  tithe. 


The  Second  Scheddle  to  which  the  above  Indre  refers. 


Name. 


Besidence. 


Description 

of  lot. 


No.  on  plan 

of  lot 
purchased. 


Signature  and 
seal. 


Witness  to  the 

execution  and 

date. 


XXXIV. 


SECTION  IV. 

MOKTGAGIUS,   ADVANCES,   ETC. 

r.\(iK 
A'.Y.Y/r.     C/uuM  pronding /ur  aJvanca  to  builJcr  ly  laiuilurd  and 

Jtpotit  of  builuing  aijrt- meiil  to  iteurt  the  Mame         ,         .     •15.3 
-Y-Y-Y  r.     Schtdule  felting  out  the  tiiiua  at  tchich  tulfaiiee*  an  to  he 

nuuie  during  yrogrotM  of  work       .         .         .  .  .     .     4r>l 

XXX  yi.     Meiui/rtindum  nf  drputil  bi/ii  builder  of  a  building  ajrtement 

It  and  iivtieriali  luiijilint .         .  .     4.'V4 

XXXVIf.     M  htiustt  eomj'riK'i  in  il  building  letise ,     456 

XXXVIII.     bri'iri  j'Tiit  'J    ;.M,.i7<-  of  a  buildimj  ntjrrrment  entitlinj  the 

builder  to  lejiarate  letura  (a)       ......     457 

XXXIV. 

ClaCSI  providing  fir  atifanm  to  builder  by  landlord  and  depoiit  of  building  

aijrtement,  etc.,  to  lecurt  the  tame.  (6)  ., 

Ast>  Uie  ml  .\.  H.  iloth  lirl>y  covt  with  Iho  b»1  C.  D.  to  oilvanco  nnd  lond  to  proyiding 
liim,  if  aiul  provMo<l  the  luM  C.  I>.  ahall  in  all  rcspoctj)  observe  ami  [RTrorm  hi^  lor  AdvtDcoi 
p»rt  of  thin  *K"nt,  from  lime  to  time,  «iich  sum  or  sums  of  mov  (in  the  whole  not  ^7  L»ndlord 
excciilin^  £  ),  for  ami  towards  the  completion  nnd  finishing,  ami  rendering'  ■'"'  P*P""" 

lit  for  lialiiton,  the  wl  niesacs  or  tenements  and  nrcmes,  when  and  as  the  °  "'"'''^gr 
mrrpvor  for  the  time  hein;?  of  the  ml  A.  H.  shall  li_v  writiiij;  under  his  hand  *?"■*""""• 
■  ■  it  the  lul  f.  I).  i.H  entitled  to  call  for  such  advances,  hut  go  that  the  sd 

not  l>c  rci|uired  to  make  any  Hiu-h  odvance  in  respect  of  any  house  or 
•'         '  iL'  thruf  (exclusive  of  the  land)  shall  he  equal  to  of 

■)  already  and  required  to  ho  ailvanced;  Ami  the  wl  C.  1). 
•  •■  'li  the  B.1  A.  U.  to  j).iy  such  advance  or  aclvanccB,  with 
.  at  the  rate  of  £c>  t>er  cent,  per  aim.  from  the  day  or 
r  sums  resply  sliall  i>c  advance  I  and  paid  as  afsd,  on 
(  ;   Anil    further   that,  until   such  advance  or 

i. 1  n>)iidy  sliall  Iks  paid  ami  dischar^jed,  the  s<l  sum  or 

■am*  and  :  '>r  such  part  or  \aTV\  throf  resply  as  shall  remain  unpaid, 

■hall  be  a  '  ,    n  the  sil  mcahcs  or  tenements  and  premes  intended  to  bo 

ilemiacd  as  al'wi,  from  the  time  or  respive  time^i  on  which  the  same  shall  be 
•dranccd  as  af-xl :  And  further  that  these  presents,  and  the  duplicate  thruf,  shall 
for  lliat  purpose  l>«  ilei>osited  with  the  8<l  .\.  II.  until  the  whole  of  the  sil  sum  or 
nnx  and  intt  resply  sliall  )»•  piil  nn  I  •iti-ified  ;  And  further  that  the  sd  C.  I)., 
•nd  all  other  ne<-eMuir>°  |  >  -     .  r,  shall  from  time  to  time  atid  at  nil 

tiroca  hrar,  until  |>avmt  ut  :  sums  as  afs<l.  anil  intt  thruf  re«ply, 

open  the  re«inc«l  ol'the  »il  .\.  li.,  nii  I  at  tlie  costs  an  I  '.f  the  sd  C.  I)., 

make,  do,  and  execute,  or  concur  in,  all  needful  and  iCts,  deeds,  con- 

Teyanccs,  and  assurances  what^xxT  os  th-  !u|  A.  U.  ■••  for  the  Iwltcr 

•nd  more  eflertually  rhar^-in'.;  the  said  mesne*  or  ten>  prcroes  with  the 

paymt  of  such  sum  or  sums  uf  inoy  and  intt  tliruf  re»| 

(a)  For  a  form  of  mnrti;**;'  "'  the  iK-n^flt  nf  a  VniMin       ■  rin^  c  ntm.  t.  ■.•o 

Emeytlapndui  itf  f'-rmt,  Viil.  VIII.,  p.  ■■  '  I 

entrtlinjf  a  botlder  tn  m  lr«* 


•laritai  bnldioc*,  mc  •».,  Vol.   V" 
•ffactal  by  Um  dwMoa  in  H>«  r.  :  9),  1  (  h.  13-.'. 

(6)  For  aaolbar  fona,  •(•  A'W/«  t  I..  J.  Cb.  t).  .1X3,  and  for  a  furn  of  haw- 

lo  aoaDCC  a  baildcr  (h«  U  T.  .V<k i^.,  Vul.  107,  p.  298). 
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XXXV, 

Aivances  by 
landlord — ■ 
Alternative 
Form. 


XXXV. 

ScilEDnLE  setting  out  the  times  at  which  advances  are  to  he  made  during  progress 
of  work  and  the  amounts  to  he  advanced  from  time  to  time. 

Another  mode  of  providing  for  advances  to  the  huilder  (and  one  ivhich 
wou'd  prohahly  avoid  the  disputes  which  not  unfrequenthj  arise  as  to  the 
sum  to  he  advanced  iqwn  any  bidlding)  is  to  refer  to  a  schedide  to  he  annexed 
to  the  agreement,  which  should  set  out  the  times  cmd  also  the  particular  sums 
to  be  advanced  to  the  builder  during  the  progress  of  the  work  ;  thus — 

1.  WiiEX  the  trendies  ave  excavated  and  concrete  and  foundations  laid  and 
■when  the  walls  and  partitions  are  np  and  the  first  floor  joists  are  fixed,  the  sum 
of£ 

2.  When  walls  and  partitions  are  np  and  ceiling  joists  are  fixed,  the  sum 
of£ 

3.  When  the  shops  and  premises  are  roofed  in,  chimney  stacks  gutters  and 
down  pipes  are  fixed  and  all  the  brickwork  completed,  the  sum  of  £ 

4.  When  the  pointing,  masonry  and  moulded  terra  cotta  work  are  completed, 
hot  water  pipes,  gas  tubing,  electric  light  and  bell  wiring  is  completed,  staircases 
up,  skirtings,  cupboards,  door  frames,  joints,  linings,  floor  boards  and  all  joinery 
fixed,  including  trimmers  for  hearths,  drains  in  and  connected  with  main  drains, 
the  sum  of  £ 

5.  When  rendering  lathing  and  plastering  is  completed,  stoves,  ranges,  hearths, 
and  chimney  pieces  are  fixed,  the  external  and  internal  doors  hung  and  hot- 
water  pipes  fitted  up  to  boiler,  the  sum  of  £ 

6.  When  sashes  are  glazed  (except  shop  fronts)  and  hung,  all  joinery  work 
finished,  one  coat  paint  on  all  woodwork,  plumber's  work  completed,  bell  fittings 
fixed,  hand  rails  and  balusters  fixed,  and  boundary  fencing  erected,  the  sum 
of  £  . 

7.  When  all  the  external  and  internal  painting  is  finished,  shop  fronts  and 
other  ground  floor  fittings  are  completed,  paper  hung,  looks,  fastenings  and  other 
fittings  fixed  with  the  shop  and  premises  finished  and  ready  for  occupation,  the 
sum  of  £ 


XXXVI. 

Memorandnm 
of  Deposit 
of  Building 
Agreement. 

Af^reemciit  for 
lease  deposited 
1»\'  w.iy  of 
niort-'a''e. 


Charlie  on 
premises 
comprised  in 
agreement. 


XXXVI. 

Memoranddji  of  Deposit  hy  a  builder  of  a  building  agreement  to  secure  price 
of  goods  and  materials  supplied  by  a  partnership  firm,  (c) 

Memorandu.m  that  I  \builder']  of,  etc.,  have  this  day  deposited  with  Messrs, 
\_name  of  fir m^  of,  etc.,  an  agreement  for  a  lease  dated  the  day  of 

and  made  between  [builder's  lessor^  of  the  one  part  and  myself  of  the  other 
part,  as  a  security  for  the  payment  to  them  of  tlio  sum  of  £  now  owing  to 

them  by  me  on  an  account  stated  for  goods  and  building  materials  supplied,  and 
also  for  the  payment  by  me  of  the  agreed  price  of  all  other  goods  and  materials 
which  shall  be  supplied  to  me  at  my  request  by  the  said  [firm]  while  they 
retain  possession  of  tlie  said  agreement. 

AxD  I  hereby  charge  all  my  interest  in  the  premises  comprised  in  the  said 
agreement,  and  in  all  buildings  and  fixtures  now  or  hereafter  to  be  erected 
thereon  with  such  payment  as  aforesaid. 

As   WITNESS,  ETC. 


(c)  Encijclopailia  of  Foniif,  Vol.  VIII.,   p. 
Cecil  Hartley,  Esq.,  Barristera-at-Iaw , 


716,  prepared  by  A.  Underbill,  Esq.,  and 


SF.CT.  lY.l  >I0UTaAC.H>5,  ADVASTKS,   ETC.  IG.i 


XXXVII.  XXXVII. 

lIom]AGB   bi/  a  builder  of  unfinuhfd  houtf  eompritetl  in  a  huilJing  Inuf,  Mortgage  by 
whert  the  monri/  I'j  to  be  ajninrrtl  by  inttatmrntt  as  the  huildimj  prunrtji.  Builder. 
I'o'irr  to  inortiyiijee  to  tiiter  und  cviHpIrl--  hiiilding*.  {d) 

This  Ikdrr,  inailo  tlio  liny  of  ,  Bktween  [mortgajor]  etc.  of  the  P»rtie«.' 

one  |>art,aiid  [ ■  •  — l  eti'.  ol  tlio  oilier  part.     Wiikukah  etc.  [recite  buildiinj  |{,,ii.,|  ,.f 

leaie  aint  /«i  .<   wiiua.m    tlio   hiI    [inortijaijur],   re<]iiirin'^   tho   sum  uf  «;.'ri'.-iin.' .t 

£  ill  '<'■  ■  liiiii  piirsiiniit  to  llio  s<l  oovt  to  I'R-ct  iipon  tlio  iiarcci  *"   -I'mico 

of  CTOOi:  liim  liv  tin-  h(l  [lessor]  ns  afsj,  the  crectiung  aiiil  bMiiii;»  muiicy. 

Ihnn  dc      .  1  to  tiio  g<l  [mortij<i'/fe'\  to  ad%'anco  tho  samo  to  him, 

which  ho  luitii  a^^rd  to  du  in  manner  lirnar  inuiitd  : 

A!(u  wiiUAs  the  wl  [inurt-jiujor]  h.illi  to  tliu  satittfaction  of  tho  sd  [mortgagee']  — ih»t  rcrtain 
com|ilcted  so  iiiiii-h  of  tlio  ■^■\  intended  erections  and  bKlinga  as  upon  a  valuation  buiuiin);  hu 
Ihrol  apiKurs  to  have  ci>st  tlio  MiMi  of  £  :  nln-iuly  Ixwii 

A»U  wiiR.u  the  i«l  [m"rt-j.vjrr],  in  pnr«cc  of  the  »<1  agrmt  in  this  liolmlf,  did       "■ 
on   the  day   of  l:i-.t    advanco    to  the   k<1   [mortyaijiir]  the  Bum   of  —"""I  crtiin 

£  ,  and  to  necuro  the  repiymt  throf,  niiil  nl'to  of  such  further  Hums  of  moy  "."^  li»»  lifcii 

M  may  bo  ailvancc<l  by  the  wl  [iiiurtifiiirrr],  in  further  ])unk-o  of  tho  sd  ngrmt, 
with  intt  for  I"  I,  llio  (kI  [iiwrlgagor]  hath  a^  to 

execute  to  til'  is  liniar  contd  : 

Now  THIS  I>pi:i;  \wiM  III  iiLit,  1:1  [.iir^ci'  of  tho  sd  aj^rmt,  and  in  conson 
of  tho  mm  of  i  no  by  tho  sd  [murlgagee]  to  the  sil  [mi/rlgagur]  ailvaiiced 

and  lent  as  hmbfrc   in   nientd,  the   receiiit  whruf  is   hereby  nckiiod,  ami  in 
comon  of  tlio  covt  by  tlic  ti<l  [mortgagre]  hrnnr  contd  to  nmko  such  further 
•dnuiccs  na  are  thrin  nicntd,  He,  the  si>  [morlgngor],  hrby  covtn  with  tho  wl  Covpnanli  liy 
[mortgagee]  to  re|>«y  on  tho  day  of  unto  tiic  sd  [mortyigee]  the  sd  sum  mi<n^^i<r  t.« 

of  £  so  advanced  as  afsd  with  intt  for  tlio  same  computed  from  tho  P^>'  fiujip"' 

day  of  after  tho  rate  of  £  |)cr  cent  |>cr  aim,  and  if  the  stl  sum  of  "u^'^*^ 

£  shall  not  l>e  |><1  on  tho  day  of  ,  then  to  pay  to  him  interest 

on  tho  xl  ]>|>i\l  sum,  or  on  so  much  throf  as  shall  for  tho  time  licing  remain 
nrpoid,  after  the  mtc  afnd,  by  equal  half-yearly  paymti  on  tho  day  of 

and  the  day  of  in  every  year,  And  also  to  rcp.ay  unto  tho  sd 

[mortgagee]  such  sum  as  shall  be  lirar  advanced  by  the  sd  [mortgager]  unto  or 
on  account  of  the  sd  [mortgagor],  to^r  with  intt  for  tho  samo  alter  tho  rato  of 
£  jw>r  r«>nl  y^r  ann,  to  commence  from  tlio  time  of  advancin;;  the  samo, 

at  t'  r  mos  next  after  such  sum  as  ofsd  shall  bo  aclvanccd,  and 

If  !  .all  not  Ik>  pni<l  at  the  eipiron  of  tho  sd  six  c.air  mos, 

th'  ■  it  for  the  >  much  throf  as  shall  for 

th'  r  the  rale  m  1  half-yearly  iwiymls  on 

tho  1.1IM'-  ii-.  1  ir-  iinii  1!.-  .![■[. luited  for  jwivim  ■.!  mr.  intt  on  the  s'l  ppal  sum 
of  £  ': 

AsD  TV'-i  iv^^'  •.■•    .■••.  .v.T^--.-.T  tliat,  in  furr  pnmco  of  the  s<l  n '  '  ''■'  ^'''  ■■''■"' 

tho  Ram  r]  ah  liE.scriclAL  owneu  hrby  '  ' 

and  con-.    .  rl   \m.  axi>  siniii-lau  tho  jiiec.     :  ..   ..  .1,  ""* 

liercs,  and  pr  niscd  by  tho  s<l  n-cite<I  indro  of  lea*c, 

and  abo  all  U  am  now  standing  or  hrar  ^h1ll  be 

erected   on   t'  To   hold   tho   samo   unto   the   sd 

[mortgagee]  \.  .,  which  is  now  uncxpireil  of  tho  sd 

(<l)  Stamp  lt^r'1lnrr^  rni  tn"Tt:j»:r"  nunrr,  Inrln  lina  pmipcctiri!  advance*  ;  Stamp  Act, 
ITOl.      Sw  an  .        .  I  o//or»i..  Vol.  VIII.,  p.  «iO.      For 

o«ber  fnrnK,  -  >Wi)i  Vol.  I.,  p.  C«j;  lljiktmodand 

Jarma%'t  fonrt.^  .  .  .  .^  , .  -  . ., , 

(')  If  the  mortKag*  i«  by  demlie,  omil  (be  word  "auigna,"  and  Intert  in  its  place  the 
vord  **€lemt«r«." 

(  f)  Whrn  matrriali  and  plint  aic  aaaiKno),  •«  the  provUiona  of  the  ISill  of  Sale  Act, 
!«.•,  HA  <•".  Vict.  e.  «. 
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XXXVII. 

Mortg  '.ge  by 
Builder. 

Hiilic'iul  nil. 
Proviso  for 
redenii>tioii. 


Covenanta  by 
niortgasor ; 
— to  tinish 
buildinirs  : 


— that  in 
default  by 
inort(;a(:;or, 
the  mortgagee 
may  enter 
and  complete 
buildings; 

— that  mort- 
gagor will 
p;iy  monies  so 
expended 
with  interest ; 


— and  pre-   _ 
niises  shall  be 
a  security  for 
such  monies ; 
— to  insure. 


Covenant  by 
mortgagee 
to  advance 
further  suma 
according  to 
the  progress  of 
the  building. 


term  of  years  created  by  the  said  recited  indre  of  lease,  (</)  subject  [to  the 

rent  and  to  the  covts  and  stipulons  in  the  sd  indre  of  lease  reserved  and  contd, 
and  subject  also  (A)]  to  the  proviso  for  redemption  lirnar  contd  : 

Provided  always,  and  it  is  iikby  agreed  asd  dkclared,  that  if  the  sd 
l^mortgagor]  shall  pay  unto  the  sd  [moiigagee]  the  sum  of  £  ,  with  intt  for 

the  same,  as  hrnbfre  covtd  to  be  pd  by  him  on  the  said  day  of  next, 

and  in  case  the  said  [inortgariee]  shall  as  hrnar  covtd  advance  a  further  sum  or 
sums  to  or  on  account  of  the  sd  \jniyi  tgagoi-],  Then  if  the  sd  [;morlga(ior']  shall, 
at  the  expiron  of  six  calr  mos  from  the  time  or  times  of  such  advancement  or 
advancements  resply,  pay  unto  the  sd  [inortgagee]  all  and  ever}'  the  sum  or  suras 
of  mcy  so  advanced  by  him  with  intt  for  the  same  resply  as  hrnbfre  covtd  from 
the  time  or  respive  times  of  his  advancing  the  same  resply,  clear  of  all  dedons 
for  taxes,  or  upon  any  other  account  whatsoever  [And  if  the  sd  [mortgagor],  his 
hrs,  exors,  admors,  or  assns  shall  henceforth  duly  pay  and  perform  the  rents  and 
covts  resply  reserved  and  contd  by  and  in  the  sd  hrnbfre  recited  indre  of  lease  and 
which,  on  the  part  of  the  lessee  thrin  named,  ought  to  be  paid  and  performed, 
and  shall  effectual!)'  keep  indemnified  him  the  sd  [mortgagee],  his  exors,  admors, 
or  assns  thrfrom  {h)].  Then  and  in  such  case,  and  immedly  after  such  several 
paymts  [and  such  performance  as  afsd,  he  the  sd  [mortgagee]  will,  upon  the 
request  and  at  the  costs  of  the  sd  [mortgagor],  reassign  the  said  premes  unto  the 
sd  [mortgagor'],  his  exors,  admors,  and  assns,  or  as  he  or  they  shall  direct,  free 
from  all  inoumbs  whatsoer  made  or  created  by  the  sd  [mortgagee]  (»')], 

Akd  the  sd  [inortgagor]  hrby  covts  with  the  sd  [mortgageel  that  he  the  sd 
[mortgagor]  will  complete  and  in  all  respects  finish  the  messes  and  hidings,  and 
all  other  the  messes  and  bldgs,  which  are  to  be  erected  on  the  sd  piece  of  ground 
before  the  day  of  pursuant  to  his  covt  contd  in  the  sd  recited  indre 

of  lease : 

And  further  that  if  the  sd  [mortgagor]  shall  make  default  in  this  respect,  then 
and  in  such  case  it  shall  be  lawful  for  the  sd  [mortgagee],  his  exors,  admors,  or 
assns,  to  enter  into  and  upon  the  said  premes  and  to  finish  and  complete  the  sd 
messes  and  hidings,  according  to  the  true  intent  and  meaning  of  the  sd  covt,  in 
such  manner  as  he  or  they  shall  think  proper,  and  for  that  purpose  to  enter  into 
such  contracts  with  builders  and  others,  as  may  be  deemed  expedient : 

And  that  he  the  sd  [inortgagor]  will  on  demand  pay  unto  the  said  [mm'tgagee] 
all  and  every  the  sum  and  sums  of  moy  which  he  or  they  shall  expend  in  such 
works  as  afsd,  with  intt  thron  at  the  rate  afsd,  from  the  time  of  the  expenditure 
throf;  and  the  sd  premes  shall  stand  and  be  charged  and  chargeable  with  the 
paymt  of  the  same  moys  and  intt,  and  the  same  shall  and  may  be  raised  in  the 
same  manner  as  the  sd  ppal  sum  and  intt,  and  the  other  moys  hrby  intended  to 
be  secured  by  virtue  of  these  presents : 

And  also  that  he  the  said  [mortgagor]  will,  at  all  times  during  the  continuance 
of  this  security,  keep  the  sd  premes  insured  against  loss  or  damage  by  fire,  in 
the  sum  of  at  least,  in  conformity  with  the  covt  in  that  behalf  contd  in  the 

sd  indre  of  lease,  and  will  duly  pay  the  premiums  and  sums  of  moy  payable  for 
that  purpose,  and  immedly  upon  every  such  paymt  deliver  to  the  sd  [mortgagee], 
his  exors,  admors,  or  assns,  the  receipt  for  the  same : 

And  the  sd  [mortgagee]  hrby  covts  with  the  sd  [mortgagor]  that  he  the  sd 
[mortgagee]  will  advance  and  lend  to  the  sd  [mortgagor]  such  sums  of  moy  as 
are  next  hrnar  mentd  (that  is  to  say),  the  sum  of  £  ,  when  so  much  of 

the  sd  intended  messes  or  hidings  shall  be  completed  as  upon  a  valuation  throf 
by  the  surveyor  of  the  [mortgagee]  shall  appear  to  have  cost  the  sum  of  ; 

and  the  sum  of  £  when  the  sd  intended  messes  and  hidings  shall  liave 

been  covered  in ;  and  the  sum  of  £  when  the  sd  intended  messes  and 

hidings  shall  be  completely  finished  and  fit  for  habiton  : 

(g)  If  the  mortgage  is  by  demise,  add  here  the  words  "  except  the  last  day  of  the 

said  term." 

(A)  These  words  will  be  omitted  if  the  mortgage  is  by  demise. 

(0  If  by  demise,  omit  the  words  in  brackets,  and  substitute  the  following:  "the 
demise  hereby  made  shall  be  void." 
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Pt' •     •'  -v'  the  ml  [morlgageel  Rliall  not  bo  l>ouniI  to  adranco  any      XXXVII. 

of  tl.  lc>w  anil  iinlil  liLs  survovor  hliall  liavo  sivuii  a  ccTto  

in  »;.;....  .    or  suiii.s  liave  boon  ex|H.'nileil  ii[k)Ii  tliu  nI  iiitfti'lvl  llortg»g»  by 

nitmm  ai  ur  llut   tlio  ml   intciiJeJ   nieivsi-H  and   lililinpi    liavo    \-vu  Boildsr. 

coTJTed  ii  .I  (^>^  ill.-  .  I.-  may  bo}  to  the  satisfaction  of  mich  suniv^, 

•nd  in  c  ■  ■  indro  of  lease,  and  the  fee  of  £  sliall  ,„||^ ..^-il!*' 

have  Iwci:  :  l  ■     ,  ^"^  i*'"^''  certo  as  afsil  :  Nor  unless  the  m1  ,urn"utr^i  * 

[mortyajor]  sluii  ti.ivi'  Ouiy  (•!  all  intt  which  at  the  time  when  Riich  advance  ,crtiil.ai»  muni 
ou);ht  to  1h!  mide  himll  Is-  ..■aiii.-  in  llii-^  ■icciirity,  and  sliall  have  duly  obson-eil  !"»*«•  l-"""  I'f- 
•U  llio  cortii  on  the  |>arl  of  ^.|  [  ;  lirin  cont<l :  viou.ly  Kiv.ii ; 

Axn  rr  M  I!K»y  A"iiii>  tli.it  i  r^^riwr]  or  any  |)cnion   dcrivinR  title — anil  inlrn-st 

nildrr  not,  excf|t  witli  ;!.•   L..ii-ent  in  writing  of  iho  sd  [rnorf(/<i</rr]  or  '••'''■  '**" 

the  I  rsoiis  lor  (lie  time  Uiii''  derivinK  title  under  him,  excrcute  the  !'"'•'•«■'''•   '>' 

powcn  ul   ;i.aiiii);  or  of  at;rctiiif;  to  Ica-w;  conferred  by  the  Conveyancing;  and        ,       ■ 
Law  of  Property  Act,  ItWl,  on  a  morlpi^'or  while  in  |M«won,  but  it  Bhall  not  1«    '*^,'i™"j'", 
nect— ry  to  ei|irv»(  »uch  consent  in  any  «uch  leaao.  (X-)     [(f)  Ote  Mow  {f  bi/  Mw'en^'"*^ 

AxD  rr  la  iianr  i  \     '  '  ■  ;>  that  all  perRons  dcrivins  tille  under  tho 

■d  [mortgagor]  or  tl  J  rcuply,  Hhall  In)  boumi  by  and  entitled  to 

the  beoefit  of  tho  co.i-,  11.^1  mi-,  and  cumlona  hrin  contained  aa  if  they  hail 
baen  rcapljr  named  hrin,  except  where  tho  context  may  require  a  dilfcrcnt 
ooMtractioo.  (h>) 

lit  wtmm,  ETC. 


XXX\  m.  XXXVIII 

SnOKT  FoKM  0/  morlgagt  of  a  building  ayrteinent  entitling  the  builder  to  

tjnrate  leasts,  (n)  Mortgage  of 

'  Baildiag 

This  IirpKK,  made  tho            d-iy  of            ,  nr.TWEES  A.  B.  [mortgagor],  etc.,  of  Ag-reemant. 

the  one  part,  and  C.  D.  [1                    ■  tc,  of  tho  other  part :  (shoii/urm.) 
WiiKAS  by  an  agrmt  cti .                  leement]  : 


I'artica. 


(»)  Oait  or  InvTt  thi«  a«  thi-  nn.--  tniv  he.     A»  to  Uie  leaiioK  powcra  of  a  mortifagnr  •I"^"''"  IjuiMinj 
bipMMai'-  M«H|.  *'  a«reeu.cit, 

Q)  If  lh<  -i  will  be  insoft«l  :— 

"  .\     :  1   lirL\    i.jv!.-.  with  tho  sd   [v,               '   iliat  the  sd  ,..•,„„,., 

(if  »    *    1                                     I'll  i»'  •I'l'i*^  '•» 

mor'                                    '.'i  stand  j><».tc<i8e(l  of  tlie  prcni'                     •!  in  tlic  s'l  t,.f,„  \(  \,y 

I"!-"  :    r  •                                 ■  ■        '              •    '     ;     T         ,   !Mr  nil' -1  \^mi>rl'iain<^  lUmw. 

ni:  1   '.  •  A      :•  lis  or  |icr»oii  deriviii'.; 

trN-  'i',  1- r  liiiii  -ii.iii  iii'iii  iini-.-  in  uiue  'iii'i  ij  iMii  siiijcct  to  tho  proviso  ftir 
r>  !■  :  ;  '.  tl  hrin  contiL" 

-■•    ■.  IT    f 'V    f.mrnranring  Aft,  '  '                                                    '   "          .     II  in 

I"  ;■  rrv  •   •.                   '.hal  in  Inan*  U*  \  -iiomit* 

*'• '  ^'      *    t'  ••   r  .,  ■'  '■•  coti*oU<l*t«  thoul  ;  .,      :         .  ulil  Ims 
ii  ■'  r-.  :  '.  I  .in  tbe  tut  cUote: 

"   \         :r  I-   lliuiv    iiil:ri'.I>  tint   tli.'  -d  r>(i<'r?.;.r.-^r1   .irid   the  iM.r-;.,im   dc-riviti:.: 


.  1 
have  eimlcd  il  lira  CuDVeyancing  and  Law  of  i'ro|icrty  Act,  1041,  liad  not  been 
pMied." 

(a)  Thi<  fom  majr  be  lucful  whtrr  an  »4rtntt  of  monrr  ii  rr^uireJ  in  hiut«,  Imt  it  ii 
loiportant  that  th^  m<'r^?ict^  th-rrM  tr^nrr-  %  ;-nint  rf  t^r*  Ifn*<-«  t"  htT^rlf  :  nr.  if  the 
Immi  are  irTant<^'i  I 

by  tkt  awftfca^rr. 
■•at  to  irnat  » 
aMifniiMot.  Fit 
•aUUioK  bim  In  > 

adraocM  to  b«  mxk  r'>r  tli<  ibliu^  liim  t'j  t'jmj.l'.l'  ■  ■•: /'tiltiuj, 

UHbtd.  (IWH),  Vul.  I.,  p.  » 


(li/ht  to 
c«D>4il  date. 


458 


FOKMS  AND  rfiECEDEN'TS. 


[SECT.  IV. 


XXXVIII. 

Mortgage  of 

Building 

Agreemont. 

{Mioil_f\,im.) 

— that  housea 
have  been 
built; 

.— agreement 
for  advance. 

Testatum. 

Covenant  by 
mortgajjor 
to  repny  on 
demand. 

Assignment 
of  premises. 

Proviso  for 
redemption. 

Covenants  by 
mortgagor ; 
— to  complete 
houses  in 
accordance 
with  agree- 
ment; 


— that  mort- 
gagee may 
enter  and 
sell,  etc.,  in 
default ; 


— to  procure 
leases  to 
mortgagee 
or  to  execute 
mortgages 
of  tlie  same. 


Expenses,  etc. 
of  these 
presents  and 
other  acts 
made  neces- 
sary to  be 
borne  by 
mortgagor. 


Ant)  wimAS  tliG  sd  A.  T?.,  in  piirscc  of  the  sd  agrmt,  has  built  two  of  tlie  houses 
thrill  mentd,  and  partly  built  the  remaining  three  throf : 

Akd  wukas  the  sd  A.  15.  has  applied  to  the  sd  C.  D.  for  the  immediate  loan 
of  £  ,  which  the  sd  C.  D.  has  agreed  to  advance  on  having  the  same 

secured  togr  with  intt  at  £  per   cent   per   anu  in  manner  hrnar  pro- 

vided, 

Now  THIS  Indue  witnei  ii  that  in  pursce  of  the  sd  agrmt  and  in  conson  of  the 
sum  of  £  at  or  before  the  'xon  hrof  to  the  sd  A.  B.  (hrnar  called  "the 

mtgor")  pd  hy  the  sd  C.  D.  (hrnar  called  "the  mtgee")  (the  receipt  whrof 
the  mtgor  doth  hrby  acknowledge),  the  mtgor  hrby  covts  with  the  ratgee,  etc. 
[cotittime  as  in  F.  XXXVII.,  p.  455]  : 

AxD  Tins  Indue  also  witnetii  that  in  furr  pursce  of  the  sd  agnnt,  and  in 
conson  of  the  premes,  the  mtgor  as  benefici.vl  owner  (o)  hrby  assigns  nnto  the 
mtgee  the  piece  of  land  comprised  in  the  sd  recited  agrmt,  and  the  houses  now 
erected  or  hrar  to  be  erected  thron  in  pursce  throf,  (p)  and  also  the  benefit  of 
the  sd  agi-mt :  To  hold  the  same  unto  the  mortgagee  henceforth  during  all  the 
residue  now  unexpired  of  the  said  term  of  years,  subject  to  the  proviso  for 

redemption  hrnar  contd  : 

Pkovided  alway.s  that  the  mtgor  shall  at  his  own  expense  have  a  reassign- 
ment of  the  sd  premes  if  he  shall  pay  to  the  mtgee  the  sd  sum  of  £  with 
intt  as  afsd : 

Axd  the  mtgor  hrby  covts  with  the  mtgee  that  he  the  mtgor  will  forthwith 
and  continuously  proceed  with  and  complete  the  erection  of  the  sd  5  houses, 
and  otherwise  do,  perform,  and  observe  all  the  covts,  provisos,  and  condons 
contd  in  the  sd  agrmt,  And  that  in  default  thereof  (of  which  default  or  alleged 
default  the  decision  of  the  surveyor  for  the  time  being  of  the  sd  [lessor'],  or  the 
surveyor  for  the  time  being  of  the  sd  mtgee,  shall  be  final  and  conclusive),  or  on 
breach  of  any  of  the  covts,  condons,  or  agrrats  hrin  on  the  mtgor's  part  contd, 
or  in  default  of  paymt  of  ppal  or  intt  in  manner  afsd  [or  if  the  mtgor  shall  become 
bankrupt  or  die  during  tlio  continuance  of  this  security],  then  and  in  any  such 
case  it  shall  be  lawful  for  the  mtgee  thrupon  or  at  any  time  thrar  to  enter  into 
and  upon  the  sd  piece  of  land,  and  to  take  posson  of  the  whole  or  any  part  of 
the  premes  hrby  assnd,  and  to  complete  the  sd  houses,  and  to  carry  out  the  sd 
agrmt,  and  take  a  lease  or  leases  tlirof,  or  at  his  option  to  sell  the  premes  hrby 
assnd  or  any  part  throf  as  he  shall  think  fit,  or  otherwise  deal  with  the  sd  premes 
in  any  manner  which  he  the  mtgee  may  deem  best  for  his  own  protection,  and 
to  apply  the  proceeds  throf  in  accordance  with  the  statutory  powers  of  sale 
conferred  upon  a  mtgee  [insert  covenant  to  insure,  if  necessary']. 

And  the  mtgor  further  covts  with  the  mtgee  that  he  the  mtgor  will,  when  and 
so  soon  as  a  lease  can  be  obtained  in  accordance  with  the  sd  agrmt,  procure 
from  the  sd  [lessor],  at  his  own  costs  and  expense,  a  separate  lease  of  each 

of  the  sd  hses  to  be  granted  as  the  mtgee  may  direct  either  to  the  mtgor  or  to 
the  mtgee,  and  if  such  lease  shall  be  granted  to  the  mtgor  then  that  ho  the  mtgor 
will  forthwith  make  and  execute  to  the  mtgee  a  valid  and  etfectual  mtge  of  the 
premes  contd  in  such  lease,  either  by  way  of  assnmt  or  underlease,  in  order  to 
secure  suoli  part  of  the  moy  thou  owing  upon  this  security  to  the  mtgee  as  he 
the  mtgee  may  desire  to  apportion  to  the  premes  contd  in  such  lease,  with  intt 
thron  after  the  rate  afsd :  And  a  power  of  sale  and  all  such  other  powers  and 
provisions  shall  be  contd  in  the  sd  mtge  as  shall  be  required  by  the  mtgee: 

And  it  is  iikby  aoud  and  declared  tliat  all  the  costs,  charges,  and  expenses, 
as  between  solor  and  client,  of  the  mtgee  of  and  incidental  to  these  presents  and 
anything  hrin  contd,  or  any  act,  matter,  or  thing,  to  be  done  by  him  in  pursce 
of  the  provisions  of  the  sd  agrmt  of  the  day  of  ,  or  of  tlieso  presents, 

(o)  As  this  is  only  a  mortgage  of  an  agreement,  it  may  be  suggested,  although  the 
.author  thinks  that  there  is  no  ground  for  such  suggestion,  that  the  provisions  of  the  Con- 
veyancing Act,  1881,  as  to  implied  coven.ant3  for  title  do  not  apply ;  and,  if  desired,  the 
ordinary  covenants  for  title  m.ay  be  inserted. 

(p)  Where  materials  .and  pl.ant  are  assigned,  see  the  provisions  of  the  Eills  of  Sale  Act, 
1882,  45  &  46  Vict.  c.  43,  and  sec  ante,  p.'l78. 
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or  ill       '  ■■,  Rlmll   U'  l>onio  ninl  |m1  on  diiuainl  liy   tin'  lMl;;i.r,      XXXVIll. 

aiiJ  iii.ulo,  Aiiil  lliry  aro  luTvliy  iiiailo  a  cliarjjo  ii|xm  tin'         

T'T'  !  .  r  .•»]>re«»«.''l  so  to  bo  [interl,  if  nefrttart/,Jrelamlii'U  (H  ^i  Mortra^  o( 

/   :   1    ,'   1-  r,  XXXVII.,  p.  457;  ami  cluitie  at  lu  CKtiituliilativii,  sco  i7> ,  Building 

i>.  -i.'iT.  I. '!.   ...  Agraamant. 

Axi>  IT  in  iiainr  lastlt  DEruiRKii  that  tlio  wonU  "iiitcor"  and  "nitseo"  (•'*'"<y<"»-) 
aliall  incln<lo  all  persona  dcrivini;  title  iinilcr  tlio  said  A.  It.  and  C.  U.  rcKply, 
except  whore  tlie  context  may  r(M|uir«  a  difTcrciit  coostniction. 

1st  \riTSE«»,  ETC. 
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XXXIX.  XXXIX.  (a) 

Party  Notices.  Notice  relating  to  jjarty  structures  (^general  form). 

The  Losdos  Builbino  Act,  1894. 
57  &  58  ViCToni.v,  c.  ccxiii.,  Part  viii.,  sections  88  to  92  inclusive. 

To  [name  of  adjoining  oivnerl  of  [address].     As  building  owTier  of  the 

premises  known  as  [describe  jiremises],  and  with  reference  to  the  party  [wall  or 
other  party  structure  as  the  case  may  be]  separating  tlie  said  premises  from  the 
adjoining    premises    on   the  side   tliereof  known   as   [describe  adjoining 

premises]  hereby  give  you   notice   tliat  after  tlie   expiration    of 

month  (6)  from  the  date  of  service  hereof  intend  to  exercise  the 

rights  given  to  by  the  London  Building  Act,  1894,  Section  ,  Sub- 

section ,  by   executing   the   works  undermentioned,   viz. :   [here  describe 

works](c),  and  propose  to  commence  tlie  work  on  or  about 

I  hereby  appoint  Mr.  [name  of  snrveyor\  of  [riddress  of  surveyor\  to  act 
as  surveyor. 

[Signature]  Building  owner. 

[Address] 

Dated  this  day  of  ,  190    . 

If  the  adjoining  owner  do  not  toithin  14  days  after  the  service  of  this  notice 
express  his  consent  thereto,  he  will  be  considered  to  have  dissented  therefrom  (see 
Section  90),  and  in  such  c.ise  the  Act  requires  him  to  appoint  a  surveyor 
(Section  91)  (1). 

(a)  This  form  and  Forms  XL.  to  XLIV.  are  here  inserted  by  the  kind  permission  of 
the  Koyal  Institute  of  British  Architects.  Useful  notes  are  printed  on  the  backs  of  the 
forms  supplied  by  the  Institute. 

(6)  At  least  two  months  in  the  case  of  a  party  strncture  ;  at  least  one  month  in  the  case 
of  a  party  wall. 

(c)  The  description  should  be  so  clear  and  intollitjible  that  the  adjoining  owner  may  be 
able  to  see  whether  he  out;ht  to  j^ive  a  counter  notice,  and  what  the  nature  of  any  s.ich 
notice  should  be:  Jlnhhi  v.  G rarer  (18;i9),  1  Ch.  11.  It  is  best  to  attach  a  plan  to  the 
notice  showing  exactly  the  work  which  it  is  proposed  to  carry  out. 
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XL.(<0  XL 

Nonce  of  intenti'jii  tu  '      '"  'mi   Im  frrt  of,  <iii'/  al   'i    /oircr   Itv.l  than,  pirtTRoUcM. 

■'irnrr'i  buUdimj. 

The  Losdosc  Bi'iloino  Act,  1B94. 
57  &  M  VitTORLi,  c.  ccxiii.,  Part  viii^  section  93. 

T"  riuini*  ,,t i\,ll  11. iii./iiirnrr],  of  [.i'//r>Ml-  At  liiiMni,'  owiiiT  "f  tlio  pirniiiKX 
kiH'  "»]  ■■  tliat  after  llio  expira- 

tion ill.'  'lit.  f  inti'n<l  to  orect 

within  trn  ini  i.f  th>-   i   ;  lo  vmi  <in  tlio  Mile  of  own 

prfniijM-it,  aii.l   vj-iv.  ,'-•  nrifi.ininij  jtrrmitet]  a    liuililin;;  or 

»trurturv  ».iiii.  •.  aii'l  an  hliowii  on  tho  plan'* 

arv)  •<-••!■-•■-  1'  1.  vrl  tlian  tlie  fuuti<Ulions  of 

•.■J  li_v  tho  Lomlon  Itiiil.iin;; 

-••otionc"),  vir„:  [here  deatribe  the 
buiUi:i^  vT  iSructurzj  Hid  \tv\-jM  tu  commenco  tho  work  on  or  about 

lh«  . 

I  hcrvl  [ConcluJt  as  in  F.  XXXIX.,  nipra,'] 

Not*.  7  oirfKT  »^t/'  trtlhin  f'urtir'n  <iay*  afXrr  bring  itrvtd 

vilA  Ike  u^K   h--ii-r  yii«   11  '    that    he   Jitpuln    the 

ntettiily  of,  or  rrguirtj  iik-A  u-  .//,  n  difference  ihall  be 

tUemed  to  Kart  ariten  —  .Sr<i'.;i  'J.'t  (J2)—anU  iii  iwM  case  the  Act  niuirtt  him  Vj 
appoint  a  nrveyur — Sertiun  'Jl  (1). 


XLI.(r) 

Nonce  vUh  rtfertnce  to  fzlmuil  wallt  with  footing*  projecting  into  adjoinittg 

oxcnrrs  premitet. 

Tub  Loxdos  BtntDiso  Act,  18D4. 

67  &  58  VicrouA,  c  ccxiii..  Part  viii.,  Bcction  87  (5  and  6). 

To  r«am^  nfa^oinin^  oxmrr'' .  ..f  [addrtmi^.     As  buiMing  owner  of  llic 

pn  ■  >n  aa  [det                   >'*]            hereby  five  you  notice  that  after 

th<-  f.-nerat'i;                  "  date  of  acrvicc  hereof            intt^nd  to  erect 

an  :i             own   Land   adjoining  your   land    nitnate  and    being 

\d"  TTtmitai]  on  tho             rv\f  of  tho  •nid  oitorrn!  wn)!,  and  to 

ex.  •  veo  to            bv  ■       ■                                                        •  •::» 

»w  n;  description  '                                                                      .-..^ 

footing-  of  aaid  extcrual  waU  i.:i  v  ur  Ui.d. 

I  hen.  [CondwU  at  in  V.  XXXIX.,  tupra."] 


XLII.  (/) 

Form  rtlating  to  pnrly  tmllt  on  lint  ofjuJirt,,.n  rf  a>ij<'tning  land*. 

TuE  London  Bciikiso  Act,  1894. 

57  &  58  ViCTOtiA,  c  ccxiii..  Part  riii.,  lection  87  (1,  2,  3,  and  i). 

To  [ad/oining  owner]  of  Utddrm'].     Aa  boilding  owner  of  the  r>rerai(«t 

known  aa  [de»crtbt  prrmiti]  hereby  give  you  notice  that  aedre  to 


(J)  8**  Bolc  (a),  F.  XXXIX.,  npm. 

I)  Sm  nota  (a),  F.  XXXIX.,  (■prt. 

')  8«  Dote  (a),  F.  XXXtX.,  impra. 


t). 
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XLII,         build  a  party  wall  partly  on  own  land  adjoining  your  vacant  land  situate 

P„  f~ir.-        ,1         »  Idcscnbc  adjoining  vacant  layid]  and  to  the  of  own  said 

The  said  party  wall  is  desired  to  be  of  the  following  description    [describe 
party  watl]  shall  be  obliged  by  your  consent  and  by  your  furnishing 

with  the  name  of  your  surveyor. 

I  hereby  appoint,  etc.    [Conclude  as  in  F.  XXXIX.,  stipra.} 


XLiir.  (.7) 

FouM  0/  appointment  of  a  third  surveyor. 
TuE  London  Building  Act,  189i. 
Part  viii.,  section  91. 
We  the  undersigned  surveyors  duly  aiipointed  to  act  respectively  on  behalf 
oi[(jive  name  of  building  owner'],  the  building  owner  of  the  premises  known  as 
[describe  the  premises],  and  [give  name  of  adjoininq  owner],  the  adjoining  owner 
ofpremises  known  as  both  of  the  said  premises  being  referred  to  in  the 

notice  served  by  the  said  building  owner  on  the  said  adjoining  owner  on  the 
day  of  ,  19     ,  hereby  select  Mr.  of  as  third  surveyor. 

Survevor  to  build-    (  Signature 

ing  owner  \  Address 

Survevor    to    the    {Signature 

adjoining  owner  \^,u„,, 

Dated  this  day  of  , 


XL1V.(3) 

FoK-M  of  notice  requirivg  surveyors  to  appoint  a  third  surveyor  pursuant  to 
section  91  (1)  of  the  London  Building  Act,  1894.  [h) 

The  London  Buildikg  Act,  1894. 
Section  91. 

Whereas  [here  give  name  of  building  owner]  as  the  building  owner  and  [here 
give  name  of  adjoining  owner]  as  the  adjoining  owner  did  respectively  appoint 
and  [namea  of  surverjors]  for  the  settlement  of  the  dift'erences  which  had 
arisen  between  them  under  a  party  structure  notice  issued  under  the  London 
Building  Act,  1894,  and  dated  the  day  of  ,  19     ,  relating  to  the 

party  wall  between  and  [here  give  description  of  the  adjoining  plots]. 

Now  I  [the  building  owner]  hereby  request  you  the  said  and  [names 

of  surveyors]  so  appointed  as  aforesaid,  to  select  a  third  surveyor  in  accordance 
with  the  provisions  of  the  said  Act  within  the  space  of  seven  days  after  the 
service  of  this  request,  and  in  case  you  neglect  so  to  do,  we  shall,  in"  accordance 
with  the  provisions  of  the  said  Act,  cause  an  application  to  be  made  to  a 
Secretary  of  State  to  select  some  tit  person  to  act  as  a  third  surveyor. 

Dated  this  day  of  19     . 

Signed  [give  name  of  building  oivner]. 
To  [names  of  surveyors], 

(/;)  See  note  (rj),  F.  XXXIX.,  supra. 

(Ii)  L.  B.  A.,  1834,  s.  91  (10),  post,  p.  619. 
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XLV.  f      ""          '         '           'ion  of  hiiilJing  hind  in  luti       .         ,  ACtfi 

XLVl.                                                  'ofU.jht 4r,5 

XLVir.                                                     AW 

Xl.yJll.                                                  r,tl  toti.pftilioni -JiIH 

XLJX.  i  ••■,-^-f;.,<  !■••>■ '•■■  •fi  eharytt  of  anhitttts .        ,        .        .  -ITD 

L.     Submiuion  to  arbitration \~'l 

XLV.  XLV. 

Co.HDlTTONri  or  Sale   nr  Afcnos  of  builling  laud  in  lot*.      TTie  mndilions  _    ^r:~ 
wilt  be  in  the  tuual  farm,  including  the  followimj  dauMe  :  (n)  of  8«l    h°* 

The  loU  mn  »olJ  solijcct  to  certain  sti,)tiloiis,  eitlicr  printed  on  or  accom-  Anction  of 
[Nwriiig  the  puliiinhcd  particulnn  aii'l  plan,  an<l  ciicli  HtipiilatiunH  aiicl  any  oilier  *""1<''''K 
COMOIM  or  itiptilnn*  mnii)  in  th"  fnn'UDiii;;  [lariars,  nhall  apply  only  to  the  lot  or  ^''*' 
|ot«  viM  at  ill.'  !  ■  far  only  as  llio  vendors  may  1>«  willing;  to 

II. .ik'-  th.    ^.l•:l•■  r  fitipiiluns  on  any  future  sale.     And  tho 

purilix^.  r  ••  covenant  to  pcrfurin  hiicIi  KtipiilunM, 

ntil  ill.'  .  .  m;  I. union  thereof  fihall  nm  with  tlio 

l.\n  1  as  fir  .1    :  f  liis  piirchaac,  if  re<juired,  and 

at  lii«  . -.vn  .  x|.  I  onveyanco,  but  such  duplicate 

uiAjl  1  ^'  pr.-"[  ^ir. -i  I  ^»  il.^■  t'.iin'iTi  .Ik  Hi'-. I  v.\i"ij>c.  (w) 

Snpfi-ATioss. 

1.   /'  •■       1     '    •>::. — The  dimcntiont  of  tJie  I.Ms  and  tho  olher  sLitcments 

•nd  d.  ■  -  ■    ■            •  ppty  and  matters  connected  thrwith,  appearing  "n  the  plan 

an.l    i-    •  .      _.   .  I  .  -   1  jQ  1^  correct;  and  any  discrepancy 

hf'tw.  'akcd  out  ahall  not  annul  tho  Hale,  or 

8.  ■/ ;      ^  •  '  ■>. — Of  c«ch  comer  lot  the  nhorter  external  boondary 

/..I  V"»  •  ■»•  r.1  .--in.i.ir.n.  rj  i.tf.ni*  •'•-ml  p)ot*  Oil  a  boiUiiiig  Cftiti  tij  aoctioo,  MO 

"nan*  '%^  I"  •irh  f).~M«.  etc.,  K«  amU,  p.  229] 
brtw  ■...■: 

"  K  '>f  hia  pnrcham,  tho 

.   liio  Raid   con<lition.<  and 

■r  l«t.«  pttrcluiM.'.)  hy  him. 

i  •  '  any  lot  or  lot« 

'  of  ,  th« 

V  .  that 

«.'.'  •  'U.d 
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XLV. 

Conditions 
of  Sale  by 
Aaction  of 
Bailding 
Land. 


shall  be  deemed  the  front,  and  the  longer  the  side  or  flank,  and  houses  thron 
shall  be  built  accordly. 

3.  Building  Lines. — The  biding  lines  are  to  be  at  the  distances  from  the  road 
boundaries  shown  on  the  plans,  viz.  in  respect  to  lot  1,  ft.  from  and 

ft.  from  Road  [so  also  as  to  other  lots'] ;  and,  excepting  ordinary 

architectural  dressings  or  bay  windows,  (c)  no  erection,  or  biding,  or  portion 
tbrof  is  to  project  upon  or  overhang  the  space  between  biding  lines  and  road 
boundary. 

4.  Fences. — Each  pchascr  is  to  make,  when  required,  and  afterwards  to 
maintain  close  boundary  fences  on  the  sides  of  his  lot  or  group  of  lots  marked  T" 
within  the  boundary  lines  ;  those  between  biding  line  and  road  boundary  not 
more  than  ft.  hi,i;h ;  those  behind  biding  lines  not  less  than  nor  more 
than  ft.  higli.  If  any  purchaser  shall  make  default  in  erecting  any  such 
fence  as  afsd  within            d.ays,  or  in  repairing  any  such  fence  within 

days  after  notice  requiring  him  so  to  do  shall  have  been  given  to  him  or  left  for 
him  at  his  residence,  or  on  his  lot  or  group  of  lots,  by  any  adjoining  pchascr  or 
(in  the  absence  of  sale)  by  the  vendors,  then  such  adjoining  purchaser  or  vendors 
siiall  be  at  liberty  forthwith  to  erect  or  repair  any  such  fence,  or  to  erect  and  keep 
in  repair  a  temporary  fence ;  and  the  pchascr  making  any  such  default  shall,  on 
demand,  repay  to  such  adjoining  pchascr  or  the  vendors  all  moneys  expended  by 
the  former  or  latter  for  the  purposes  afsd  and  all  expenses  relating  thrto. 

5.  Boad  and  Lighting  Bates. — Each  pchaser  of  a  lot  shall,  on  the  day 
of  in  each  year  commencing  on  the  day  of  next  succeeding 
the  completion  of  each  messe  or  dwg-lise  or  shop  to  be  erected  thron,  pay  to  the 
vendors  the  sums  following,  that  is  to  say,  in  respect  of  lots  to  the 
sum  of  ,  in  respect  of  lots  to  the  sum  of  ,  etc.,  and  in 
respect  of  all  the  other  lots  the  sum  of  in  respect  of  each  such  messe  or 
dwg-hse  or  shop  towards  the  expenses  of  maintaining  and  keeping  the  roads  in 
proper  order  and  condon  so  long  as  the  vendors  shall  elect  to  keep  the  same  in 
such  order  and  condon,  or  until  the  same  shall  be  taken  over  by  the  parish  or 
some  other  local  or  competent  authority,  so  as  to  be  thrar  repaired  and  kept  in 
order  by  the  parish  or  such  other  authority,  and  also  will  in  like  manner,  and  at 
the  times  afsd,  pay  to  the  vendors  the  sum  following,  that  is  to  say,  in  respect  of 
lots  to  the  sum  of  ,  and  in  respect  of  all  the  other  lots  the  sum 
of  in  respect  of  each  messe  or  dwg-hse  or  shop  so  to  be  erected  as  afsd 
towards  the  expense  of  lighting  the  roads  on  the  sd  este,  so  long  as  the  vendors 
shall  light  the  same,  or  until  the  lighting  thereof  shall  be  undertaken  by  the 
parish  or  some  other  competent  authority. 

6.  Other  Boads  or  Ways. — No  lot  or  portion  throf  is  to  be  made  into  or  used 
as  a  road  or  way. 

7.  Temporary  Erections. — No  temporary  biding  of  any  kind  is  to  be  erected 
on  any  lot,  except  sheds  or  workshops  to  he  used  only  for  the  works  incidental 
to  the  erection  of  the  house  or  houses  or  other  structures  to  be  built  thereon 
[or  on  some  other  lot],  and  no  steam  engine  or  mortar  mill  is  to  be  placed  on 
any  lot. 

8.  Hotels  or  Taverns,  Shops,  etc. — Upon  the  land  now  offered  for  sale  no  hotel, 
tavern,  public-bouse,  beerhouse,  or  shop  for  the  sale  of  wines,  spirits,  ale  or 
stout,  or  any  malt  or  exciseable  liquor  of  any  kind,  either  by  wholesale  or  retail, 
to  be  consumed  on  or  off  the  premises,  shall  be  built,  nor  shall  any  house  be 
used  as  such,  and  on  no  lot  shall  any  manufacture  or  obnoxious  business  (d)  be 

(c)  This  is  only  suitable  for  land  in  the  countrj'.  As  to  bay  windows  and  building  line 
in  town,  see  p.  227.  As  to  acquiescence  in  a  breach  of  a  covenant  of  this  kind,  see 
Dowsctt  V.  Hamuz,  Appendix,  p.  659. 

(d)  See  p.  232,  et  seq. 
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CMTJeJ  on  '        l.Uing  t\iM.\\  \<e  usci  for  the  reception  of  Iiinstios  or  idiot'!  xr V 

nor  for  ^i.  nor  »h«]|  any  raoBO  or  bl.liI.^'  to  Ik;  orccte<l  or  built  on  anv         ' 

«r  Um  loL,  ;..  ,.uu^  Hood,  or  Itoad,  Ikj  used  for  any  oUier  piinH.s'..  Conditioni 

thu  M  a  pn«te  dwghse.  of  Sale  by 

9.  DuitJimi/  Vaiuft. — One  house  on  each  plot,  compriucd  in  lotg  to  Building 
fmiitii-            Itoad,  to  l«  of  the  niinimom  cost  of  £            ;  one  liouseon  caili  I*o<l- 

i  nsed  in  loU  to  ,  fronting  or  l{.Mid,   to   Ik;   of  llio 

i  .  ccti  of  £  ,  etc. ;  not  more  than  two  liousca  on  each  plot,  fn)iiting 

iMjttd,  of  the  minimmii  cost  of  £  each  house ;  one  house  or  shop 

on  lots  and  ,  fronting  Road,  to  be  of  tlie  minimum  cost  of 

£  ,  etc. 

10.  niJiun,.— On  no  lot,  except  lota  and  ,  gliall  more  than  one 
liooM  Iw  built:  and  on  Iota            not  more  tlinn  two  houses  shall  l>e  built,  nor 

.  or  other  inferior  por- 
f  all  pro|>oscd  Mdinpi 

'■  ;•  "■"  '  '"    '-  1  ai.i.r..v,.,i  i.v  (i.c'iii  or  their  surveyor  for 
re  tho  commcnct  of  Uio  biding,  but  no  fee  shall  bo  pavablo 
•  •  " 11 i-r  tIaU/n  jiaifaUe'^ 

11.  /'arty  Ha/^.— No  ri  1  -  ivnll  of  any  house  on  anv  lot  is  to  bo  built  as  a 
I»Tty  wall,  Uiat  U  to  say.  '  moiety  of  its  thicknesii  on  an  adjoining  lot 
witboat  tho  consent  in  wr                     owner  of  such  adjoining  lot.  («)  ' 

19.  U'aterrlot<li,  Priviti,  and  Drnina^. — On  no  lot  sliall  any  walcr-clowt 
or  privy  be  en-ctol  detache<l  from  other  buildinCT.  A  separate  cessiiool  sluill 
be  prorided  for  each  house,  the  water  shall  U-  laid  oti  to  ci.stcnis,  the  soil  pipes 
•tull  b«  ventilated  above  llic  roof,  and  all  wa.'tte  pi|K;.s  shall  empty  in  open  air. 

18.  FootpatJu.—YMh  f>ch«.scr  shall  curb  and  gravel,  pave  and  asphalt  llic 
lootpilb  in  front  of  the  lot  or  lota  purcluiscd  by  him  or  her. 

14.   Ti'  —Tho  tithe  rent-charge,   payable  in  resjiect  of  tlio 

CsUtc.  no-  ,  amK)rtioned,  each  purchaser  sliall  [lay  to  the  vendors 

•nnaally,  ..»  11,-  o.iy  of  ,  until  the  same  shall  bo  reapportioned,  tho 

•am  of  for  all  lota        _    to  inclusive,  and  each  for  loU 

to  snd  to  inclusive,  and  each  for  lota  and 

16.  Rtyiilrring  Dttdt.—KW  conveyances  (except  mtges)  and  leases  for  terras 
exceeding  21  yc««,  and  oasnrats  of  such  leases,  hliall  be  registered  at  tho  estate 
office  of  tho  veodoca,  and  a  fee  of  paid  by  each  such  registration. 

16.  Local  AcU  and  Bytlatn. — These  sUpulaUons  arc  subject  to  the  rules 
bjekws,  and  rcgnlationa  of  local  public  authorities.  ' 

XLVL 

AcBECMrvr  »*  t*>  F.xjotmest  (/)  0/  light  upon  certaU  lernu.  (g)  ^^■ 

A*  A.iRjfT,  •  WiiRAS  tlic  sd  A.  B.  and  C.  D.  are  aeisc<l  in  fee  siraplo  Agrttmsnt 

or  the  hou.H.-  .V  ,  No.  ,  Street  afsd,  and  tho  s<l  E.  F.  is  the  as  to  Light. 

tenant  for  life  of  the  bowra  No.  7  in  the  soma  street  and  the  prcmcs  occupied 

(«)  As  to  p«rtT  w,l!,  (;«nrr«lljr.  ■  -      if».     For  anotirr  form  of  covenant  ai  to 

poitr  wallt,  •«  /rr.i.y  r.  7"«mi«..  ;    II,   129,  nolMl  n./y.  [..  S?'.. 

(/)  A  Dotw*  of  lius  agrwaMDl  •uoui  i    .  i  i  |..r<.  ' 
■ds  of  the  twimi.    Forafsraof  cxrSv 


iliiili  of  the  twinti.    Forafsraof  cx.sv.    '  t 
twpKtir*  iiriilwi,  sm  Emej/dimimdla  o/'  /   r  .,,,  \ 
havM,  Mc  L  T.  Nemp.  Vol.  Ilf.  (Aof  .'.'4,  l*H),  p.  ia',. 
(i)  8««  bnrlty  r.  Alktntom,  13  Lb.  7).  »I3. 


K.B.C.  2  U 
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XLV.         witli  it,  part  of  wliicli  are  situate  at  the  rear  of  tlio  said  No.  9  Street: 

And  wiiu.vs  the  sd  A.  B.  and  C.  D.  propose  to  reconstruct  the  rear  portion  of 

Agreement  as  their  sd  house  and  preraes  by  removing  the  existing  back  wall  tbrof,  which  faces 
to  Light.  toward  tlio  west  and  overlooks  a  part  of  the  back  premcs  of  No.  7  Street 

afsd,  about  20  ft  eastwards,  and  by  placing  tlierein  windows  (/i)  on  the  1st, 

2nd,  and  3rd  doors  thereof  and  erecting  a  sk3dight  of  [state  size]  over  a  portion 
of  the  ground  door  throf.  Now  it  is  unnv  mutually  declared  and  agreed  as 
roLLOu's : 

1.  The  sd  A.  B.  and  C.  D.  do  hrby,  for  themselves  and  so  as  to  bind  their  and 
each  of  their  heirs  and  assigns  and  any  psou  or  psons  claiming  through  or  under 
them,  acknowledge  that  the  access  of  light  and  air  to  the  sd  house  and  bidgs. 
No.  SJ  Street  afsd,  through  or  by  means  of  the  windows  and  skyliglit  to  be 
opened  and  erected  in  the  rear  portion  of  their  sd  house  as  afsd,  is  had  and 
enjoyed  by  them  solely,  by  the  consent  and  sudcrance  of  the  sd  E.  F.,  and  so 
that  no  easement  pr  right  in  respect  throf  shall  be  acquired  by  prescription  or 
orwise  by  them,  the  sd  A.  B.  and  C.  D.,  their  heirs  or  assigns,  or  any  pson  or 
psons  claiming  through  or  under  them. 

2.  The  sd  windows  and  skylight  in  the  rear  portion  of  the  said  house.  No.  9 

Street,  shall  be  deemed  to  have  been  opened  and  erected,  and  the  access 
of  light  and  air  thrhy  shall  bo  deemed  to  be  enjoyed,  with  the  express  licence 
and  consent  of  the  said  E.  F. ;  and  the  sd  E.  F.,  Ins  heirs  and  assigns,  and  any 
pson  or  psons  claiming  through  or  under  him  or  them  and  his  successors  in  title, 
or  any  pson  or  psons  now  or  hrar  entitled  to  any  estate  in  the  sd  premes,  No.  7 

Street  afsd,  shall  bo  at  liberty  to  raise  the  walls  of  or  on  the  premes 
occupied  with  the  sd  No.  7  Street,  or  to  erect  walls  on  the  south  and 

west  sides  of  the  sd  No.  9  Street,  to  any  height  they  may  please,  without 

objection  on  the  part  of  the  sd  A.  T>.  and  C.  D.,  their  heirs  or  assigns,  or  any 
pson  or  psons  claiming  through  or  deriving  title  under  them. 

3.  Tnis  agi'mt  is  in  no  way  to  restrict  the  rights  and  privileges  of  tlie  sd  A.  B. 
and  C.  D.,  or  their  heirs  or  assigns,  in  respect  of  the  ancient  light  situate  in  the 
south  wall  of  No.  9  Street  afsd  overlooking  No.  7  Street  afsd. 

As  WITNESS,  ETC. 


XLvii.  XLVir. 

Agreement  with  AnciiiTECT.  (t) 

Agreement 

with  Archi-  1.  \_T!ie  arcJattcf]  will  prepare  sketch  plans,  elevations,  and  sections  of  the 

twCt.  intended  biding,  having  regard  to  the  proposed  cost,  so  that  a  contract  may  be 

made    for  it,   including   fixtures  and   fittings,   warming,   ventilating,   lighting, 

boundary  fences,  lodges,  ami  every  other  work  necessary  to  render  the  biding  fit 

for  occupation,  except  furniture,  for  the  proposed  amount. 

2.  If  [the  cmj5?o!/er]  abandon  the  intention  of  executing  the  LIdiug,  the  sd 
[architect]  shall  be  entitled  to  a  sum  to  he  fixed  Icfurehand,  and  to  the  return  of 
his  sketches  (but  see  6  and  12). 

3.  If  the  sketches  are  approved,  with  or  without  modifications,  and  the  sd 
[emjjloycr]  desires  to  proceed,  the  sd  [aixhitect]  shall  by  a  day  to  be  named 
prepare  working  drawings  and  specificons  fur  competition  by  blders. 

(7()  The  number  o{  the  windows  proposed  to  be  opened  should  be  inserted,  with  a  more 
exact  description  of  their  ,sw^c  and  position, 

(i)  7  he  above  was  the  substance  of  the  Government  arrangement,  with  suj^fjestions  by 
Lord  Urinitiiorf'e.  See  p.  26,  ct  seq.y  of  his  booli  on  IJuildmg,  For  a  form  of  ai^rcement 
betneen  a  civil  engineer  and  a  loc  d  bo-ard,  see  7'Ae  Luw  Rvlatinj  t.j  Cii'i!  £njimers,  by 
Macassey  and  Straliau  (181)0),  p.  28. 
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4.  The  drmwinf^  ami  »j>ccificoiia  Hhall  Ikj  full  and  coninluto  so  as  to  cnaMo  tlic       XL VII. 
■d  [tmploifer']  to  enter  into  a  contract  with  a  ruiponiiiblo  lilJur.  —  . 

Agrsement 
B.  Ir  l!io  iii.-<l  ni't.r.iv.  1  tender  cxccodii  tlio  amount  proposed,  tlio  «d  [arcAiV(r<]  ""h  Archi- 
•nployer],  revise  liia  plans  so  as  to  bring  tho  ox|>ondi-  '••'• 
t  ^  _  tint. 

e.  Tiir  I'Isni  and  llio  documents  relating  to  tJio  works  shall  bo  the  pro|K!rty  ol 
I'  '  (•>.  at  once,  not  moroly  after  tlio  work  u  done),  and  tho  «d 

[  make  at  his  own  ex(>cn.su  all  cupies  of  them  neccBsary  for  tho 

cuiiJuct  ui  the  works. 

7  ond  8  art  merttif  formal  a»  to  erriificata  and  clerk  of  the  works. 

0.  T '  '-'■■'    -"  '  ■  ,it  liberty  to  vor>- architectural  detiiil'',;'r..ii./«/ 

tuck    ■  rttni  cat,  but  sluill  on  no  account  incur  any 

Incrco.^-.  V  ., ......-.«.  ..liiction  of  tho  »«l  [ei;i;>/ijyrr]  in  writing,  (k) 

10.  Ir  any  additional  or  substituted  works  become  necessary  during  the  cxon, 
the  s<l  [arckittet'\  shall  furnish  tlio  plans,  etc.,  as  soon  as  possible. 

11.  The  *l  [nr<-Kitfrt',\  ronimioron  shall  bo  a  fuel  turn  to  ?«■  af/reed  on  before- 
}>■•.»'{:  sni  OIK.'  tliinl  cif  it  hli.ill  be  paid  to  him  on  llio  exon  of  tho  conimct; 

'  I  wlion  lialf  tho  contract  price  has  been  jvl  to  iho  bldor,  ond  tho  re.it 
ft  paymt  luis  been  made  to  tiio  bldcr. 

IS.  Ir,  aAer  working  drawinzn  hare  been  made,  tho  ml  [employer']  doc<i  not 
proceed,  tl  '  '  •  •'  >  "  ■  ,  ntuled  to  a  fixed  sum  to  bo  a^reeil  bcforo- 
liand,  and  :  •  <  tho  sd  [emjiluyrr'].   Or  if  the  sd  [rmjji>yrr'\ 

proceeds  oiiii  «..!i  -.\  jui  "i  tu':  >>iirict  the  sif  [nrchitci-t\  slmll  bo  entilleil  to  a 
proportionate  part  of  the  remunrron  mcntd  in  1 1  in  addition  to  a  proportionato 
I>art  of  tho  sum  mcntd  in  this  article  in  respect  to  the  works  abandoned. 

13.  Tub  id  [arehitul]  shall  bo  entitled  to  nothing  more  except  for  altcrons 
and  additions  made  by  tho  written  authority  of  tlic  sd  [rmployer\ 

14.  Is  I'  •  »liall  Ik)  entitled  to  such  increased  nemuneron  as  may  bo 
agrd  on,  or   .  I  by  arbitration.  (/) 

18.  Ir  th«  lul  [nrrhilrri'^  bwomw  incapacitated  or  dies,  ho  or  his  representatives 
■"     "  '  '        '   ill  plans  and  p.apcn(  relating  to  tho  workw, 

;«  proportion  of  tho  unp.iid  part  of  the  said 

r  :    .11.  (^m; 

lU    '  •  i..  1.   ~  itleil  by  an  arbit.-ator  ap/)ouiW  6y  .(/) 

17  f  the  U.I.U.A.  (r)  or  any  other  society  to  Tkj  held  binding  on  the 

•J  [*'■•/"■  y<- J- 

(t)  «-  --  •    "^^ -   ■■'-  l«. 

\l)  I  II  u  to  arbitration,  and  to  lUtc  a  fixol  ium  fnr  thii. 

(••)    k ., it«  tt'puUUoo:— 

"  If  the  architect  dies  or  becomes  incapacitatcil  or  ceases  to  be  cmiilovcil  ho 

dullboc.:—    •  •    ■■■■•■•  - '       ' -•     ■  '  -  •'  Mug  drawi.,  '.  i, 

case  the  ^•.  iho  value  .  :  i: 

work  cxccu;-. .■ .  ...    .  ■.,  - ,....■._.. .._,  ,,.,11.' 

8*«,  (t»iiiTBlljr,  an  to  Jcat.S  of  architect.  Hall  v.  HVy*i,  E.  I),  k  ¥..  TCi  ami  olhtr  cajcs 
citnl,  p.  7J,  ami: 

(a)  A  proriiloa  tbooM  tw  iostrted  as  to  actual  trareUing  ezpetuci,  if  orceaury. 

2  If  2 
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XLVIII.  XLVIII. 

Architectural  Regui^vtions  for  architcduval  competilions  approved  by  the  Boyal  Institute  of 
Competitions.  British  Architects.  {6) 

If  the  promoters  of  an  intended  competition  desire  members  of  tlie  Royal 
Institute  of  British  Arcliitects  to  tL-ke  part  therein,  the  conditions  should  be  based 
on  the  following  suggestions  : — 

1.  The  promoters  of  an  intended  compelilion  should,  as  their  first  step, 
appoint  one  or  more  professional  assessors,  architects  of  established  reputation, 
whose  appointment  should  be  published  in  the  original  advertisements  and 
instructions.  The  selection  of  an  assessor  should  be  made  with  the  greatest 
possible  care,  as  the  successful  result  of  the  competition  will  depend  very  largely 
upon  his  experience  and  ability. 

The  pi'csident  of  the  Royal  Institute  of  British  Architects  is  always  prepared 
to  act  as  honorary  adviser  to  promoters  in  their  appointment  of  assessors. 
All  the  designs  sent  in  should  be  submitted  to  the  assessors. 

2.  The  duty  of  assessors  should  be,  after  conference  with  the  promoters — 

(a)  To  draw  up  the  particulars,  conditions,  and  suggestions,  in  accordance 

with  these  regulations,  as  instructions  to  competitors,  such  documents 
to  be  so  drawn  up  as  to  form  an  agreement  between  the  promoters 
and  the  competitors,  and  also  to  advise  the  promoters  upon  the 
question  of  cost  and  the  amount  and  ajiportionment  of  the  premium 
or  premiums. 

(b)  to  determine  whether  the  designs  conform  to  the  instructions,  and  to 

exclude  any  which  do  not. 

(c)  to  advise  the  promoters  on  the  relative  merits  of  the  designs  admitted 

to  the  competition,  and  to  make  a  selection  in  accordance  with  the 

instructions. 

Note. — It  is  essential  in  drawing  up  the  instructions  to  state 
definitely  which  of  the  conditions  must  be  strictly  adhered  to,  and 
which  of  them  are  merely  optional  or  of  a  suggestive  character. 

3.  No  promoter  of  a  competition,  and  no  assessor  engaged  upon  it,  nor  any 
employee  of  eitber,  should  compete,  or  act  as  architect,  for  the  proposed  work. 

4.  The  number,  scale,  and  method  of  finishing  of  the  required  drawings  should 
bo  distinctly  set  forth,  and  they  should  not  be  more  in  number,  or  to  a  larger 
scale,  than  necessary  to  clearly  explain  the  design,  and  such  drawings  should  be 
uniform  in  size,  number,  mode  of  colouring,  and  mounting.  If  the  assessor 
advises  that  perspective  drawings  are  desirable,  it  should  be  so  stated. 

5.  Competitions  should  be  conducted  in  one  of  the  following  ways : — 

(a)  By  advertisement,  inviting  architects  willing  to  compete  for  the  intended 

work  to  send  in  designs.  The  promoters,  with  the  advice  of  the 
assessor  or  assessors,  should  make  their  selection  from  such  designs. 
The  author  of  the  design  awarded  the  first  place  should  be  employed 
to  carry  out  the  work. 

(b)  By  advertisement,  inviting  architects  willing  to  compete  for  the  intended 

work  to  send  in  their  names  by  a  given  day ;  with  such  other  informa- 
tion as  the  candidate  may  think  likely  to  advance  his  claim  to  be 
admitted  to  the  competition.  From  these  names  the  promoters,  with 
the  advice  of  the  assessor  or  assessors,  should  select  a  limited  number 
to   compete,   and   each  competitor  thus   selected  should  receive  a 

(o)  Re-iasucd  after  revision,  July,  1005. 
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•p<'oifieO  sum  for  tlio  proinrtiliim  (pf  liu  iK'sii;n.     Tlio  author  of  Uio       XLVnL 

(iMii;!!  awardoil  tlio  t'lrst  jilaco  sliouM  bo  ciniilnycd  to  carry  out  llio         

work.  ArcUuctanl 

(c)  njr  (lenonAl  invitAtion  to  a  limited  number  of  Bcloctcil  arcliitcctii,  to  join  Comp«uUoDi. 
in  a  conv  ■' "   ■■   'r  tlio  intrr- '    '   -  -'-       V     ',       mpotitor  b1ioiiI<1 
rec«ivo  a  ;iu  for  tlio;  ,-ii.     Themilliur 

of  tlie  dcA:^..  .......  ic.l  llio  Qn>l  ,-. .  ■    ^..■/..,  .  ...    <  uijiloyed  to  curry 

ont  the  work. 

0.  No  dewen  should  bear  any  motto,  dovico,  or  (1i!itin;.,'ui!i)iing  mark  :  but  nil 

d»•!l!L^l<  nhmill  l"'  iiiitntiorcil  by  tlio  promoters  in  onlcr  of  receipt.     Any  attempt 

ion  of  tlio  proraotcn,  or  of  tho  assessor  or  asacasors,  should 

•:      ,  ■  'f. 

7.  Titr  niitbnr  nf  fh<'  <l«~>t?n  ^hri^l  first  by  tho  assessor  or  assessors  should  Imj 

''iiild  bo  paid  in  acconlanco  with  tho 

r  !ii.-<l  by  tho  lioyal  Institute. (p)      If  no 

ii  .:ui  to  |<rut;ct;il  witliin  twelve  montlui  from  tlio  date  of 

^.  !  .  ■  -    '                         1  works  nro  abandonctl  by  tho  promoters,  then  tho 

^■■'.■■  for  Ilia  scrvice.s  in  connection  with  tho 

|:  I  111  a  sum  eqnnl  to  1|  per  conL  on 

t',       r  -;i!nn.  1  I  ij..:i  liture.     If  tho   rnicl   author  bhould  bo  Bilb- 

f.  1  :•  ;  •! .  lio  Ii  per  cent,  provioiuly  jiaid  to  him  should  raorgo  in  hut 
uitiini'' 

8.  !-<  '  "  r"  -  '.-■■  :!.>'  aiiioDDt  of  prominm  or  remuneration  for  tho  compoUlivo 
i).   :  i.^li    .:  1  '     :\>'d  under  tlio  adrico  of  tho  assessor  or  assessors. 

e.  Wii-i.i    I    ;  ■•  riit  ill  rc<iuircd  for  supplying  tho  iiiBtniction.s,  it  should  bo 

ri-liincl  ■  ii't  I'f  I  '"fxi  y!</<  dcsi(^  ;  or  if  tho  applicant  declines  to 

(■.,!]  ; .  '.    .  ^tniction«,  within  a  montli  alter  tho  receipt  nf 

r.  [.  1. -i  !■  .-i.     Tho  do{K)»it  rc<iuircd  Bhould  not  exceed  tho 
■ilin  of  one  guiin  i. 

10.  Each  <!•  '  1  Iw  accompanied  by  a  declaration,  signed  by  tho 
competitor,  sLi'  tho  design  is  his  own  perKonal  work,  and  lliat  tho 
drawings  haro  I  ecu  prej'ared  under  his  own  supervision. 

11.  \  -- ■    -■"  ■      -  '  •  ■   '  <■-  ■    -  •••■  in— 

I  transit  excepted); 
ii,    I,  ....■•Lition  asked  (or; 

(c)  if  wTi  on  tho  plan  i!wuc<l  by  tho 

ilii'li  uliould  l>e  n<lhcred  to  ; 

(d)  if  ■  tliat  its  prubnblo  cost  will 

!  iii  III'-  iM-tiii'tionx,  or  tho 
I.      If  tho 
I  in  tho  iii- 
■triiction>-  I  in  llic  sclectiun 

of  adesic''  '  b»t  tlio  question 

ofcostshiiU  iiuvcrlJi'  i.it<.'ri<il  uleuiuiit  iu  tho  coosidoration 

of  the  award ; 

(e)  if  any  of  tho  other  iiutrucUuiu  arc  violated. 

19.  It  is  di'«'  "    ;  all  dcaifoi*  and  rep  '     '  '  '    i, 

except  any  en  '.  '  Clause  11,  nliould,  ^^ 

be  pablicly  cxtus.t''  l  .iU<t  tho  award  has  been  m.vie,  wmcn  .iwart  Hiiuui'i  bo 
pabllshcd  nt  the  time  of  ixbibilion. 
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XLVIII. 

Architectural 
Competitions. 


13.  It  is  essential  to  tlic  success  of  any  competition  that  the  promoters  should 
agree  in  their  instructions  that  the  award  of  the  assessor  should  be  adhered  to 
unless  there  is  some  valid  objection  to  the  employment  of  the  author  of  the 
design  placed  first,  as  to  which  the  assessor  should  be  satisfied. 

14.  In  the  case  of  works  of  considerable  magnitude  it  is  desirable  that  three 
assessors  should  be  appointed.  As  stated  above,  the  president  of  the  Institute  is 
always  ready  to  advise  on  this  or  ether  points. 

*^*  The  usual  li.I.B.A.  Scale  of  CfMrges  for  Assessinr/  Competilions  is  the 
sum  of  thirty  gttiiwas  plus  one-fifth  per  cent,  upon  the  estimated  cost  of  the 
proposed  huildimj. 


XLIX. 

Charges,  etc., 
of  Architects. 


Services 
covered  by 
commission, 
which  is 
iisu.aHy  5  per 
cent. 


Chiirges  for 
services  not  in- 
cluded in  the 
.S  per  cent, 
commission. 


Circamstanccs 
jiislifying  .a 
higher  rate  of 
percentage. 


Kepctition  in 
some  cases 
justifies  a 
lower  latc. 


Charge  for 
]  lans  and 
specifications 
only  half  the 
commission, 


XLIX. 
Professional  Practice  and  Charges  of  Architects. 
Schedule  sanctioned  hy  the  lioyal  Institute  of  British  Architects,  confirmed  at  a 
General  Conference  of  Architects  of  the  United  Kivydom,  1872,  and  revised 
hy  the  lioyal  Institute,  1898. 

1.  The  usual  remuneration  for  an  architect's  services,  except  as  hereinafter 
mentioned,  is  a  commission  of  5  per  cent,  on  the  total  cost  of  works  (7)  executed 
under  his  directions.  Such  total  cost  is  to  be  valued  as  though  executed  by  a 
builder  with  new  materials.  This  commission  is  for  the  necessary  preliminary 
conferences  and  sketches,  approximate  estimate  when  required  (such,  for 
instance,  as  may  be  obtained  by  cubing  out  the  contents),  the  necessary  general 
and  detailed  drawings  and  specifications,  one  set  of  tracings,  duplicate  specifica- 
tion, general  superintendence  of  works,  and  examining  and  passing  accounts, 
exclusive  of  measuring  and  making  out  extras  and  omissions. 

2.  Tins  commission  does  not  include  the  payment  for  services  rendered  in 
■  connection  with  negotiations  relating  to  the  site  or  premises,  or  in  supplying 

drawings  to  ground  or  other  landlords,  or  in  surveying  the  site  or  promises  and 
taking  levels,  making  surveys  and  plans  of  buildings  to  be  altered,  making 
arrangements  in  respect  of  party-walls  and  rights  of  light,  or  for  drawings  for 
and  correspondence  with  local  and  other  authorities,  or  for  services  consequent 
on  the  failure  of  builders  to  carry  out  the  works,  or  for  services  in  connection 
with  litigation  or  arbitration,  or  in  the  measurement  and  valuation  of  extras  and 
omissions.  For  such  services  additional  charges  proportionate  to  the  trouble 
involved  and  time  spent  are  made.  The  clerk  of  the  works  should  be  appointed 
by  the  architect,  his  salary  being  paid  by  the  client, 

3.  In  all  works  of  less  cost  than  £1000,  and  in  works  requiring  designs  for 
furniture  and  fittings  of  buildings,  or  for  their  decoration  with  painting,  mosaics, 
sculpture,  stained  glass,  or  other  like  works,  and  in  cases  of  alterations  and 
additions  to  buildings,  5  per  cent,  is  not  remunerative,  and  the  architect's  charge 
is  regulated  by  special  circumstances  and  conditions. 

4.  When  several  distinct  buildings,  being  repetitions  of  one  design,  are  erected 
at  the  same  time  from  a  single  specification  and  one  set  of  drawings  and  under 
one  contract,  the  usual  commission  is  charged  on  the  cost  of  one  such  building, 
and  a  modified  arrangement  made  in  respect  to  the  others ;  but  this  arrange- 
ment does  not  apply  to  the  reduplication  of  parts  in  one  building  undertaking, 
in  which  case  the  full  commission  is  charged  on  the  total  cost. 

5.  If  the  architect  shoiJd  have  drawn  out  the  approved  design,  with  plans,  (r) 

iq)  As  to  the  meaning  of  these  words,  see  Bank  of  Nciv  Zealand  v.  Simpson  (1900),  A.  0. 
182,  referred  to  ante,  p.  72  n. 
(;■)  As  to  property  in  plans,  see  Gibbon  v.  Pease  (1905),  1  K.  E.  810,  n-te;!,  ante,  p.  7G. 
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elorationi,  foctiom,  aii.i  'm,   llio   cliarRO   in  2i  |>or  cent.  U|>on  llio        XLIX. 

estiniaUnl  co«t.     If  lio  h!  procuroJ  tenders  in  accorilaiico  with  tlio         

iiislriictiun  of  !             '  '       r  cent,  in  aJilltion.     Two  and  a  Ch«rg««.  •tc, 

lialf  per  cent,  i  :;illy  included  in  the  contract  i,r  »' *'''^'«""- 

tend  "   '  ■■•      '■  M'li.     Tlieso  L'iinrf;e!i  are  oxclusivo  of 

Uic  '  iiinary  hketclKs  and  inl(.rvi.wK,  where  •''•',"'«  J  I*' 

,1       ,  r  ■  \  \  \  e  1-1      c<"Dt.  11  triitli-n 

Uie  u; ►,- -.o  i..,;  !«.;..,.   ,.....,...  .villi,  nru  diirjjed  for  according  to  the  m  otuimtl  ■ 

trouble  iurolred  and  tiiuo  cxjicndet!.  (<)  duo  fiT  aimu- 

dumil  work, 

6.  SuoDU>  tlio  client,  liaring  approved  tlio  dcaign  and  after  tlio  conlrnct  Cbtri,'e  fi>r 

drawing!  haro  been  ; -    '  •  -■  '  alterations  to  bo  made,  wliether  "»*"■'•' ■'.'•'™* 

before  or  after  the  1  into,  an  extra  cliargo  is  made  t'on  "' 'l"'t;>'i 

b  pro|>ortioa  to  lliu  i .  w.,  ,.■.  ...  n.., ..  ...i^ratiuus.  '''        ' 

7.  Tii>:  arcliiti,  1  U  i  i,i!i!.  1  .liirin  •  i!i.'  i.r..L'ress  of  tlio  works  to  payment  by  Architort 
iMti'  .  .)ii  the  amount  of  the  cirlilic.ites  i-ntitK-.!  to 

»bt>i:  .f  tlio  contr.ict,  to  hnlf  the  com- P*}"""'"^  "n 

I  oo  tiio  amonut  tliorvof,  and  tlio  romoinder  by  iostolnienta  during  tlieir  '^'^'""' ' 


8.  Tub  cliar};e  |)or  day  depends  upon  an  arcbitoct's  professional  position,  the  -p,,  „„„| 
minimum  charge  being  Uiroo  guineas.  charge  per  dir. 

©.  Till  clinr  ■  ,•  a  plan  of  an  estate,  laying  it  out,  and  arranging  for  Estates, 

building  U|Mjn  i'.  .  •  I  by  the  time,  skill,  and  trouble  involvcnL 

10.  Fob  setting  out  on  an  estate  the  iwsiiion  of  the  proposed  road  or  roods, 
taking  leTels,  and  preparing  drawingn  fur  roaiU  and  gcwcrs,  apjilying  for  the 
sanction   of  local   aullidritiea,   aii<l   supplying  nil   necessary  tracings   for   (his 

"        '  is   2   i>er  cent,  en   the  estini.iled  coHt.     Fur  fiubsci|n<jntly 

IrawiiiiOi  and  KpecificatiunH  of  ruads  and  seweni,  olitnining 

!'  ■'    '    .-.vini^s  an' I  ''m   to  the   cnntrnctor, 

•  ;  !  p.OK.'.ing  \cluaivo  of  mcnsiiring 
.i:  I  ^M  ill-  .  iiic  charge  i.i  i  j»i  I'.-nt.  f^n  the  cost  of  tlio 
^^   :'r                                   II  to  the  2  per  cent,  previously  meuliuncd. 

11.  Fob  letting  tlic  several  plots  in  ordinary  coses  tlio  charge  is  a  sum  not 
exceeding  a  whole  year's  ground  rent,  but  in  res[)cct  of  plots  of  great  value 

•  fpecial  arrangement  must  be  mode. 

19.  Fv::  -;  plana  submitted  by  the  lessee,  and  for  iiiE|>ecling  the 

buOdin^i  '  r  progrem,  so  far  as  may  bo  necessary  to  ensure  ilic  con- 

dttioDS  tx  i  !.  and  certiryiiig  for  lease,  tho  charge  is  a  percoiitii;;o  not 

exceeding  i  .  /..  up  to  iSOOO,  and  above  tlial  by  8i>ecial  arrangement. 

13.  Fob  raining  freehold,  copyhold,  or  leasehold  property  llio  cluirgo  is —  Valuatiori'i. 

On  £1""        1  percent 

Thence  to  £1""'         \      „ 

Above  tl'>.'»""i        I      „        on  residue. 

In  Talualions  for  mortgage,  if  an  adv,in  -<•  in  not  made,  ono-third  of  tlio  abovo 
scale.    The  minimum  fee  is  three  guinexi. 

IC  Fob  raining  and  negotiating  tlic  tcttlemcnt  of  cbims  under  the  Lands 

(«)  This  rale  has  bran  dwUml  to  b«  ooa  nf  i^tiKnl  applicatino.    See  \\'\\f\im  r. 
£rrri«  (IMO),  Ttmt;  March  tl,  noted,  anit,  p.  71. 
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XLIX.        Clauses   CousoIiJatioii   Act  or  other   Acta   for   the   compulsory  acquisition  of 

property,  the  charge  is  on  Ryde's  Scale,  (<)  as  follows  : — 

Charges,  etc., 
of  Architects. 


Dilapidations. 


Sanitary 
reports. 


Travelling 

expenses. 


Quantities, 


On  Amount  of  Settlement,  whether  hy  Verdict,  Award,  or  otherwise. 

Amount. 

Gs. 

Amount. 

Gs. 

Amount. 

Gs. 

Amount. 

Gs. 

Amount. 

Gs. 

£ 

£ 

£ 

£ 

£ 

100 

5 

1,600 

21 

4,000 

33 

6,400 

45 

8,800 

57 

200 

7 

1,800 

22 

4,200 

34 

6,600 

46 

9,000 

58 

300 

9 

2,000 

23 

4,400 

35 

6,800 

47 

9,200 

69 

400 

11 

2,200 

24 

4,600 

36 

7,000 

48 

9,400 

60 

600 

13 

2,400 

25 

4,800 

37 

7,200 

49 

9,600 

CI 

600 

14 

2,000 

26 

5,000 

38 

7,400 

50 

9,800 

62 

700 

15 

2,800 

27 

5,200 

39 

7,600 

61 

10,000 

63 

800 

IG 

3,000 

28 

5,400 

40 

7,800 

52 

11,000 

68 

900 

17 

3,200 

29 

5,600 

41 

8,000 

6.^ 

12,000 

73 

1,000 

18 

3,400 

30 

5,800 

42 

8,200 

54 

14,000 

83 

1,200 

19 

3,600 

31 

6,000 

43 

8,400 

65 

16,000 

93 

1,400 

20 

3,800 

32 

6,200 

44 

8,600 

56 

18,000 
20,000 

103 
113 

Beyond  this  Balf-a-Quinea  per  cent. 

The  above  scale  is  exclusive  of  attendances  on  juries  or  umpires,  or  at  arbitra- 
tions, and  also  of  e.xpenses  and  preparation  of  plans. 

15.  For  estimating  dilapidations  and  furnishing  or  checking  a  schedule  of  same, 
the  charge  is  5  per  cent,  on  the  estimate,  but  in  no  case  less  than  two  guineas. 
For  services  in  connection  with  settlement  of  claim  by  arbitration  or  otherwise, 
extra  charges  are  made,  under  Clause  8. 

16.  Fon  inspecting,  reporting,  and  advising  on  the  sanitary  condition  of 
premises,  the  charge  must  depend  on  the  nature  and  extent  of  the  services 
rendered. 

17.  In  all  cases  travelling  and  other  out-of-pocket  expenses  arc  paid  by 
the  client  in  addition  to  the  fees.  If  the  work  is  at  such  a  distance  us  to  lead  to 
an  exceptional  expenditure  of  time  in  travelling,  an  additional  charge  may  bo 
made  under  Clause  8. 

18.  When  an  architect  takes  out  and  supplies  to  builders  quantities  on  which 
to  form  estimates  for  executing  his  designs,  he  should  do  so  with  the  concurrence 
of  his  client,  and  it  is  desirable  that  the  architect  should  be  paid  by  liim  rather 
than  by  the  builder,  the  cost  of  such  quantities  not  being  included  in  the  com- 
mission of  5  per  cent. 


I. 


Sabmission  to 

Arbitration.         ^    ^^  AoitEEMENT  made  this 
and  C.  D.  of 


Submission  by  Agreement  to  Arbitr-vtion.  (m) 

day  of  ,  between  A.  B.  of 


2.  Whra.s  disputes  and  dinerencos  have  arisen  and  are  still  subsisting  between 

(()  As  to  Ryde's  Scale,  see  cases  noted  nt  p.  13,  ante. 

(»)  See  Russell  on  Arbitration,  9th  cd.,  p.  99,  and  see  ante,  p.  37.  For  a  form  of 
awiird  by  an  umpire  under  a  biiildin;;  contract,  see  Key  and  Elphinstone's  Precedents 
(1904),  Vol.  I.,  p.  189.  For  a  form  of  the  commencement  of  an  award  under  a  elnus  • 
referring  future  differences  in  a  building  contract,  see  llcdman's  Law  of  Arbitiatinus  and 
Awards,  4th  cd.   (1903),   p.  373.    A  form  of  award  by  an  umpire  under  a  clause  Ut 
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the  »boT»-nient.l  [artit     '  '.■■re  the  partUu/ar  •liti<ul($]  :   IT  m  iiunr  Ar.iio  j^ 

by  ui'l  belwti  tliiMii  t.)  :  .uUm  and  matters  in  JifTcrcnco  wli.ilsoor  liclwn  

tbem  [or  itatt  what  U  tu  r--  r'j'rrr<l\.  Babmiuion  to 

ArbitrstioD. 

5.  To  Ums  awvd,  order,  »nd  final  dotonninon  of  X.  Y.,  of  ,  Hh-j.,  Api-iiiimcut 
B«rrister-at-Ljiw.  (f)  of  «rbit»»u.r. 

4.  So  M  the  aboTo-mcntd  arliitratnr  nuke  and  piiMisli  lii!i  award  in  writing;,  Komul 
and  ngoed  by  him,  of  and  concerning  the  matter*  referrud.  rva'ly  to  Iw  dclircrcd  rt<r|U'>itc(  of 
to  the  p*rtiea  or  to  either  of  them.  a««ra. 

.'  !  be  dead  boforc  tin*  making  of  the  award,  HmUj  of  r«'ty 

to  >lio  sliall  rcjuiro  tlio  same.  do  rtvucjliun. 

6.  0>«  Of  l»ff>re  the  day  of  noxt,  or  on  or  before  any  other  day  to  Domlinn — 
which  !                 •  T  ahall  by  anv  ;        •   ,„  endorsed  on  this  gub-  jxiferto 
miaioi.                    to  Ume  enUrgV  ;*  awanL  ci.l.rg«  l.me. 

7.  A«D  it  ia  further  agreed  tliat  the  coata  of  prcparin;;  and  cxecntin)'  those  rnwrrorcr 
prwenL^  •     ■■         •     '  f  the  rvfcroncc  and  award,  idiall  l>c  ««u. 

m  the  roct  to  and  by  whom  and  in  wliat 

manner  luo  •jm.-,  ur  .my  jurt  ui^Ti'ni,  ■  vA. 

8L  AXD  that  the  witneaacs  on  the  rcRi'ii'.    nuA  the  (>artiea  (if  examined)  Hhall  ''""T  'o 

be  examine«l  on  oath  or  affirmation.  1"!,""°*^ 

partiri,  etc. 

9.  ASD  that  the  rirbilntur  shall  bo  at  liberty  to  proceed  a  parte  in  case  Power  to  pro- 
•ithcr  party,  after  rcaiM.iutiio  notii-o,  shall  at  any  time  neglect  or  refuse  to  attcnci  c»«l  rx parte. 
on  the  reference  wiihoat  hav  .Ay  shown  to  the  said  arbitrator  what  the 

latter  aiian  oonaider  good  ant  aim)  for  omitting  to  attend. 

10.  AxD  that  the  parties  reapectivoly  shall  prodaco  before  the  arbitrator  all  Power  to  call 
lwok«,  deed',  paprr«,  nrmtinti,  rrtichprs,  writings,  and  docnmenta  within  their  for ducuniciila. 

poieuTaticxi  ur  i;  ■iitr  .1.  w!iii  !i  \\.-  .i:l  itr.itor  may  in  his  discretion  require  and  call 
f  r  n-l.itiii;;  t"  tin'  iiiAtii-r-  rifcrnd. 

11.  .Vm)  \\.\'-   •'      ;  ir;i.-i  rc'poctively  sliall  do  all  other  acts  necewiary  to  Partin  to 

t  rijl.Ii'  th'-  ■  •   mik'"   a  just  award,  and  that  neither  of  ihem  shall  '"r»»f'l,  not 

•^iifully  aii'l  .  i.r  r.nno  to  bo  done,  any  act  to  delay  or  prevent  the  I'";"''' »"»"1' 

arbitrator  frum  lit^kiii,;  his  award. 

18.  A>n   it   iii   funlcr   atrrrcd   that   the   said   partien,  their  executors  and  P'rt'"  to 
admini>tntor«,  ^liail  mi  llnir  rr-|»v  tivi.'  |iart«  in  all  tliin:^  Htand  t<>,  obov,  abiile  »''"'•"  ''T 
*'T,  perform,  fulfil,  and  keep  tlui  aware  io  to  be  made  and  publialied  aa  aforeaaid.  ***'^- 


fWanaaaaf  diapalaalaaeoaln' '             -nKn  eaij»on«  f  •           ■  "                         .for 

Mirny  aad  ilsaiMn  for  bwach                      in  rr>p«:t  :  i  In 

food  ia  tlM  Emeyctapadta  ^f  .                    .   II.,  p.   I'  t   f„t 

iii/uuMa  to  a  noi;l«  arbitrator  uf  *il  tlilTtraicw  oiulet  tiaAiHc  (uruu  iii  a  Uuldinj; 
•KTMownt,  m  >h. 

(r)  If  tb«r«  art  to  be  two  arb  tratort  and  an  ompirr,  substitute  tht  followioK  = — 

"  To  the  award,  order,  final  end,  and  detcrminon  of  M.  N.  and  O.  P.,  arbttrntoni 

nominated  t      '  '    "  not 

agree  to  the  :.|of 

aocb  paOO  ax  Im'    ^.j    ani.tr.itor^  tn<-v    (]!.«• 

agree  abont  making  an  award  or  '  liay  of 

,  then  to   the  awanl.  i:  of  Mch 

■mpire  aa  the  sd  arbitrators  sluUI  1  on  these 

preaenta  before  they  enter  npon  i..  .      :..inalo  and 
appoint]  " 


474  FORMS  AND  PEECEDENTS.  [SECT.  VI. 

I,_  13.  Akd  that  none  of  them  shall  bring  or  prosecute  any  action  against  the 

arbitrator,  or  agaiust  any  other  of  them,  concerning  the  matters  referred. 

Sa1)mission  to 

Arbitration.  14.  And  it  is  further  agreed  that  in  the  event  of  either  of  the  parties,  their 

, executors  or  administrators,  being  dissatisfied  with  the  award,  or  disputing  its 

I'arties  not  to    validity,  and  moving  the  Court  to  set  the  same,  or  any  part  thereof,  aside,  or  on 

or'suit"'^  ""^       '^'^y  motion  being  made  respecting  the  said  award,  the  said  Court,  whether  the 

'  award  be  insufficient  in  law  or  n'^fc,  shall  have  power  if  it  shall  thmk  fit  to  remit 

b  ck^award^       *'^°  award  or  the  matters  hereby  referred,  or  any  of  them,  from  time  to  time,  to 

the  reconsideration  and  determination  of  the  said  arbitrator. 

In  witness  whereof  the  said  parties  have  hereunto  set  their  hands  the  day  and 
year  first  above  written. 

Witness.  A.  B. 

E.  F.  C.  D. 
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LONDON    BUILDING   ACT,    1894. 
57  ic  58  Vict.  ai.  ocxiu. 

An  Act  to  contolidiUt  a»d  amtmi  the  Enturtmmtt  rrlatinj  to  SirtriM  ami  Daildimjt 

in  London.(a)  [25/A  Awjuit,  1894.] 

WUEKKAS,  ETC 

PAIIT    I. 
I.TTBODrCTOBT. 

1.  SkoTt  7i'(/«.}— This  Act  ta&j  be  cit«d  m  the  London  Duildlng  Act  1894. 

8.  Divition  of  Act  into  Partt^ — The  Act  shall  be  dJridcd  into  parti  u  followi : — 

(a)  A  emitract  for  th«  mctino  of  a  baiklini;  in  cnatrarnition  of  the  prnTJuinni  of  tfait  Act 
ennnot  be  «nforre>l,  f^Xrmt  r.  '../nrf/y,  7  C.  It.  S.  S.  99.     Sec  ''«6i/(  v.  .••■"if A,  1 1  I.  T.  X.  s. 

sse. 


476  57  &  58  VICT.  C.   213. 

Part  I.  IiitroLluctoiy.  Part  II.  Formation  nnd  Widening  of  Streets.  Part  II T. 
Linos  of  Building  Frontage.  Part  IV.  Naming  and  Nnmbcring  of  Streets. 
Part  V.  Open  Spaces  about  Buildings  and  Height  of  Buildings.  Part  VI. 
Construction  of  Buildings.  Part  VII.  Special  and  Temporary  Buildings 
and  Wooden  Structures.  Part  VIII.  Ilights  of  Building  and  Adjoining 
Owners.  Part  IX.  Dangerous  and  Neglecteil  Structures.  Part  X. 
Dangerous  and  Noxious  Businesses.  Part  XI.  Dwelling-houses  on  Low- 
lying  Land.  Part  XII.  Sky  oigns.  Part  Xllf.  Superintending  Architect 
and  District  Surveyors.  Part  XIV.  Byelaws.  Part  XV.  Legal  Pro- 
ceedings.    Part  XVI.  Miscellaneous. 

3.  Commencement  of  Act.] — This  Act  shall  come  into  operation  on  and  shall  take 
efl'ect  from  the  first  day  of  January  next  after  the  passing  thereof  which  date  is  in 
this  Act  referred  to  as  the  commencement  of  this  Act. 

4.  (&)  Extent  of  Act.'] — This  Act  shall  save  so  far  as  is  otherwise  provided  extend 
to  London  (c)  and  no  further  : 

Provided  always  that  in  addition  to  any  exemption  referring  to  the  Commissioners 
of  Sewers  contained  in  this  Act  nothing  in  this  Act  contained  shall  in  any  way 
take  away  alter  prejudice  or  affect  any  of  the  powers  privileges  exemptions  juris- 
dictions or  authorities  given  to  or  vested  in  the  Commissioners  of  Sewers  by  or 
under  any  Act  of  Parliament  and  existing  immediately  before  the  passing  of  this 
Act  notwithstanding  the  repeal  of  the  Acts  specified  in  the  Fourth  Schedule 
hereto. 

5.  (d)  Definitions.] — In  this  Act  unless  the  context  otherwise  requires — 

(1)  (e)  Street.] — The  expression  "street"  means  and  includes  any  highway  and 

any  road  bridge  lane  mews  footway  square  court  alley  passage  whether 
a  thoroughfare  or  not  and  a  part  of  any  such  highway  road  bridge  lane 
mews  footway  square  court  alley  or  passage. 

(2)  TFoy.] — The  expression  "  way  "  includes  any  public  road  way  or  footpath  not 

being  a  street  and  any  private  road  way  or  footpath  which  it  is  proposed 
to  convert  into  a  highway  or  to  form  lay  out  or  adapt  as  a  street. 

(3)  (/)  Soadway.] — The  expression  "  roadway"  in  relation  to  any  street  or  way 

means  and  includes  the  whole  space  open  for  traffic  whether  carriage 
traffic  and  foot  traffic  or  foot  traffic  only. 

(4)  Centre  of  road  an  y.] — The  term  "centre  of  the  roadway  "  means — 

(a)  In  relation  to  any  street  or  way  of  which  the  centre  of  the  roadway  has  been 
ascertained  or  defined  by  the  Council  or  the  superintending  architect 

(/))  Kc-enactinf,'  18  &  19  Vict.  c.  122,  s.  4. 

(o)  Defiuod  s.  5  (40). 

((/)  It  will  be  observed  that  there  is  no  definition  of  building  iu  this  clause  ;  but  it  has  been 
held  that  a  structure  of  wood  of  considerable  size  (16  ft.  by  13  ft.)  aud  intended  to  be 
jiermaneutly  used  as  a  shop,  is  a  building,  although  not  let  into  the  grouud.  Sleeciis  v. 
(wiirlei/,  7  C.  I!.  N.  S.  99. 

The  following  have  been  held  to  be  buildings :  A  timber  stage  of  two  storeys,  the  lower  of 
which  was  fitted  with  revolving  shutters,  Lcflff  v.  Smith  (North  London  P.C),  Biiihting 
Ncv's^  September  2,  1892  ;  a  timber  stngc  of  three  floors  used  for  storing  cut  timber,  WalU'ii 
v.  (lluckftcin  (Marlliorough  Street  P.C),  Buitdinc/  News,  February  3,  1893.  A  wooden 
erection  about  20  ft.  hy  20  It.  l)y  12  ft.,  to  be  used  as  a  stable  on  private  grouud,  was  held  to 
be  a  "new  building"  within  llie  Public  Health  Act,  1875,  Jfai/or  of  Soulh  Shiddsv.  IVihnn 
(1901),  84  L.  T.  2G7.  See  also  Stroud's  Judicial  Dictionary  (2nd  ed.)  (1903),  sub.  tit., 
"  Building."  Public  liuildiugs  are,  except  as  respects  the  rules  of  constructior,  deemed  to  be 
inchided  in  the  term  "  building,"  see  s.  78,  post,  p.  612.  As  to  the  meaning  of  a  "  building" 
within  s.  27  of  2  &  3  Will.  IV.  c.  45,  see  Powell  v.  Farmer,  34  L.  J.  C.  P.  71  ;  Powell  v. 
Boraston,  34  L.  J.  C.  P.  73 ;  within  the  Factory  Act,  1867,  Redtjravc  v.  Lee,  43  L.  J.  M.  C. 
105  ;  Bowes  v.  Law,  9  Eq.  636  ;  Morish  v.  Harris,  L.  K.  1  C.  P.  165. 

(f)  P.e-enacfng  18  &  19  Vict.  c.  120,  s.  250  ;  2.)  &  26  Vict.  c.  102,  s.  112.  As  to  definition 
of  "street,"  see  Metropolis  Management  Acts,  1886  and  1862,  ss.  250  and  112  respectively. 
See  also  Ellis  v.  L.  C.  C.  (No.  I.),  67  L.  T.  568 ;  L.  C.  C.  v.  Mitchell,  63  L.  J.  M.  C.  104  ; 
Armstroiiq  v.  L.   C.  C.  (1900),  1  Q.  B.  416. 

(/)  Ke-enacting  41  &  42  Vict.  c.  32,  s.  4  ;  53  i-  54  Vict.  c.  ccxliii.  s.  30. 
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I  lit  uf  tliii  Act  tlio  ccii'.ro  of  tLc 
I 

(b)  In  rvUUuu  tj  j:..  v.iv  ut  which  ilie  coiitro  of  the  roadwnr  xliall 

not  hsro  I                     liiieil  or  ilcttiiud  l>}'  tlic  Council  or  tlio  Niipcr- 

i:  '  '                               re  tlio  ronilwiiv  o|v|">sili' tlio  ^ito  of  the  liuililiiif; 

!•  liily  'J'i.  \K~>i,  liiivo  U-i-ii  wi.li'iii-cl  the  coi.tn.'  of 

ti  \iMiti^  imnKiliutvly  liefuro  the  (Lite  of  xucli  wiiletiiiii; 

I  !  not  have  been  no  wi  Jcnetl  the  actual  centre  of  tlio 

For  the  piir]  ■  tinent  in  this  Act  referring  to  the  centre  of  the  roail- 

wa'.  li"  •    '"liltcct    may  at   any  lime   ilefine    the    lino 

CO'  niailway  in  llie  case  of  a  btroet  fornieil  or 

Ui  !  ',  and  the  line  no  defmcd  hliall  contiiiiio  to 

be  -iucli  puqiosc  nutwithstandinf;  that  tho  actual 

cti  ■  .   "y  have  become  altered  by  reo-son  of  tlio  roail- 

wa;.  en  widened  cither  on  ono  side  only  or  on  botli  8ide«  to  on 

mi'  t. 

(5)  Pnaeril-  ] — Tho  expresnion  "tho  prcscrilRil  distance  "  (17)  means 

t*-  m  the  centre  of  tho  roadway  where  such  roadway  in  useil 
■  ■  of  carriace  traffic  and  ten  feet  from  tho  centre  of  the 
.•  durh  roodway  it  used  for  tho  purpose  of  foot  IrafTic  only. 

ifi)  A<  '  iiildinR  "  (A)  means  and  includes — 

Any  lent  of  this  Act ; 

Any  i  ■  n  'i  wn  for  more  than  ono  half  of  its  cubicil 

•    •  •     i:                        1    or   commenced    to    Ik;    re-orecleil   wholly  or 

[.r'  .                                '"''•' "fu- commencement  of  tliia  Act ;  (1') 

(Ir)  Any  fpi  which  is  roofed  or  commenced  to  bo 

r  f  this  Act. 

(7)  Brtuuv.  iinmcr"  mcatis  a  wooden  beam  or 

m'  ■  '.. 

(8)  /^rt/  0/  ■  '>n  "  level  of  the  pround  "  means  the  moan 

lc>  rinined  by  tho  district  surveyor,  or,  in  tho 

ev.  .  tlio  lupcrintcoding  architect  or  on  ap[ical  by 

u.'  . .        ; 

(9)(m)  FounJalion.]~TUo   cxjirestiion  "foundation"  applied   to  a  wall  bavin;; 
footings  means  the  solid  ground  or  artificially  formed  support  on  which 

(f)  lU-auteUag  4t  A  43  Virt.  r.  83,  >.  4.     S«*  >.  4  of  ih*  Amendment  Act,  1898 ;  and  >co 

kbo  t.  m  <rf  lb*  Uet-  •     •■                     •        • 

(i)  Ai  lo  Ih*  mwni  'i't,tupra.    The  nlJ  dpfinition 

wu  in  M.  8,  9,  and  1  'lin^ii  in  coiiri»c  of  erection  at 
commeneemrnt  of  An.  •€-«  p.  2iJ.  ftrv  ihe  f«iiiu*»ti;;  caii*'*  «»n  the  lAil  jMTtjrinn,  Tmr  v, 
frtrho.U.  I  ( '.  II.  N.  .s    J.'-i :  .\orlk  Krnt  lit.  '  u.  V.  /Myrr,  «  Kl.  *  Kl.  7 W  ;  H'i<Ljrr  v.  Dnn, 

liJ.  f    ■-■        •  -.  .      .   ,     ,.    |_     S«  //.^j  V.  />oii<-f,  I,.  It.  U  C  r.  30,  M 

lo  •' ■  !he    »»me  materiala ;    I'uplnr  lid.  of  Wit,  v. 

A'm  '  foun«Utinn«, 

A  -    l.uil.linB,"  tee    '                     •■.  Ilnum,  49  J.  V.  Ml  ; 

Sou  .  To  I..  J.  K.  II.                       :..ii:  and  Suuik  .SkidJg 

fori  ,.,....  I  . .    .   ,  „,„„   ii;.^u,  XH,  1H75. 

A  subject  to  the  proviaiuna  of  the  Art 
u»l 

A-  •(  "u«.a  LmiUio,;     uuUcr  iLc  Luudon  Iluildint;  Acta  (Am.)  Act,  1905, 

a«»  ■ 

T!..    i  ■  '  '  •■■II—  •    -  ■  •  ••  •  ■ '  •  •'-w  liuililinK  nv'  '-   '  '■  •  •■  the  diKrction  of 

•■ch  jivlk;  I-  T.  237.                           .terAatii'D  applira 

lo  Ihe  w.  r  .  1  <.;.  II.  i>:                   ..-1. 

(i)  Thi«  ;  in  ^i  ■<  the  ritirual  ajul  |i*rtv  walla  of  • 

boiUlin.-.  th.  ..  :S.,«*-,  69  J.  r.  WI,  0C3.  bc«  alao 
«»./-".  '  ., 

(.  I".    IMI. 

(.  .  «««  a.  lit,  pott. 

(••)  i:<  fTirtin.;  11  .t  I.'  \  >■:•,.  r.  .3.',  •.  II.  Tbit  nl>-4«ctioD  Dnllifici  tbc  tffcct  of  Uie 
dada.oo  in  lUatkM  r.  CknmUr,,  14  Q.  U.  U.  479. 
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the  footingg  of  the  wall  rest  but  in  the  case  of  a  wall  cavrictl  by  a 
bressummer  means  such  bressumraer. 

(10)  (n)  Base.'] — Tlie  expression  "  base  "  applierl  to  a  wall  means  the  underside  of 

the  course  immediately  above  the  footings  if  any  or  in  the  case  of  a  wall 
carried  by  a  bressumraer  above  such  bressummer. 

(11)  Ground  storey.'] — Tlie  expression  "ground  storey"  means  that  storey  of  a 

building  to  which  there  is  an  entrance  from  the  outside  on  or  near  the 
level  of  the  ground  and  whore  there  are  two  such  storeys  then  the  lower 
of  the  two : 

Provided  that  no  storey  of  which  the  upper  surface  of  the  floor  is 
more  than  four  feet  below  the  level  of  the  adjoining  pavement  shall  be 
deemed  to  be  the  ground  storey. 

(12)  Basement  sturey. ]— The  expression  "  basement  storey  "  means  any  sSoiey  of 

a  building  wliich  is  under  the  ground  storey. 

(13)  First  ii-c.  storey.'] — Tlio  expression  "first  storey"  means  that  storey  of  a 

building  wliich  is  next  above  the  ground  storey  the  successive  storeys 
above  tlie  first  storey  being  the  second  storey  the  third  storey  and  so  on 
to  the  topmost  storey. 

(14)  T^'pmost  s?o.c!/.]— The  expression  "topmost  stoi'ey"(o)  means  the  upper- 

most storey  in  a  building  whether  constructed  wholly  or  partly  in  the 
roof  or  not. 

(15)  External  wall.] — The  expression  "external  waH"(p)  means  an  outer  wall 

or  vertical  enclosure  of  any  building  not  being  a  party  wall. 
(IG)  Party  wall.] — The  expression  "  party  wall  "  [q)  means — 

(ft)  A  wall  forming  part  of  a  building  and  used  or  constructed  to  bo  used  for 
separation  of  adjoining  buildings  belonging  to  dilferent  owners  or 
occupied  or  consiruotod  or  adapted  to  bo  occupied  by  different 
persons ;  or 
(li)  A  wall  forming  part  of  a  building  and  standing  to  a  gi'eater  extent  than  the 
projection  of  the  footings  on  lands  of  different  owners. 

(17)  (r)   Cross  u'all.] — The  expression  "  cross  wall  "means  a  wall  used  or  con- 

structed to  be  used  in  any  part  of  its  height  as  an  inner  wall  of  a  building 
for  separation  of  one  part  from  another  part  of  the  building  that  building 
being  wholly  in  or  being  constructed  or  adapted  to  be  wholly  in  one 
occupation. 

(18)  Party  fence  wall.] — The  expression  "  party  fence  wall  "  (s)  means  a  wall 

used  or  constructed  to  be  used  as  a  separation  of  adjoining  lands  of 
diflerent  owners  (t)  and  standing  on  lands  of  different  owners  and  not 
being  part  of  a  building  but  does  not  include  a  wall  constructed  on  the 
land  of  one  owner  the  footings  of  which  project  into  the  land  of  another 
owner. 
(10)  Party  arrli.] — Tlie  expression  "  party  arch  "  (tt)  means  an  arch  separating 
adjoining  building,  storeys,  or  rooms  belonging  to  dilfercnt  owners  or 

(»)  r.e-euacting;  IS  &  13  Viot.  c.  122,  s.  3. 

(»)  As  to  "  topmost  atorey,"  see  Foote  v  Hoilpoii,  25  Q.  B.  D.  ICO.  The  expression  "  upper 
s!orey  "  is  defined  by  the  Amcndmeut  Act,  1905,  s.  6  (1)  (iii.),  post,  p.  5G0. 

(p)  Re-enactius  iS  &  19  Vict.  c.  122,  s.  3.  See  Green  v.  Fates,  2  Q.  B.  225,  as  to  mciniac; 
of  "  external  wall  "  in  a  covenant  to  repair.  For  provisions  relating  to  the  pulling  down  and 
re-erection  of  an  external  wall,  see  s.  2u8,  As  to  setting  bade  external  walls,  see  Amendment 
Act,  1898,  s.  3  (1). 

{(j)  Re-enacting  18  &  19  Vict.  c.  122,  s.  3.  See  Kniyht  y.  Purcell,  11  Ch.  D.  412.  See  also, 
as  to  pulling  down  and  re-erection  of  a  party  wall  which  is  not  in  conformity  with  the  Act, 
s.  208,  post;  and  see  also  the  cases,  ante,  p.  318,  Chap.  XXIV.,  as  to  party  walls.  See 
Drury  v.  Armi/  and  Navy  Stores  (1891!),  2  Q.  B.  271,  and  in  the  note  to  s.  76,  post. 

()■)  Re-eancting  18  &  19  Vict.  c.  122,  s.  3.  As  to  thickness  of  cross  walls,  see  Sched.  I., 
Misc.  Rules  1  and  2,  post. 

(»)  This  is  new.  See  .'iFayfa'ir  Properly  Co.  v.  Johnston,  [1894]  1  Ch.  508.  Party  fence 
walls  not  exceeding  7  ft.  in  height  are  exempt  from  the  operation  of  Parts  VI.  and  VII.  of  the 
Act.     See  s.  201,  post. 

(0  As  to  footings  on  land  of  different  owners,  see  s.  87  (U),  post, 

(ii)  In  the  old  Act  this  was  included  undur  pirty  structure. 
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1  or  ailiploJ  to  l>o  occupicvl  liy  JilTiTeiil  persons 
>  :  rii;  froiii  n  public  way  ur  a  private  way  leading  to 

pruIULu.^  lU  uUli  ''. 

(SO)  (v)  I'ariif  tiruclurr.  ,  rt.-s>ian  "  party  otractiiro  "  means  a  partv  wall 

and  abto  a  i>artii.'  n  i:  •  t  or  other  structiiro  separating  verlioally  or 
horiioDtolly  ,j )  l>nililin;:H  storeys  or  rooms  approacliotl  )>y  distinct 
■taircasvs  '  '  from  without,  (y) 

(21)(()   Heiijhl.] — '1  !  "  in  relation  to  any  luiijiling  meana  tlio 

I 11  i.iR.^i  ii   Ml  i.iv  ..ill  of  the  footway  (if  any)  initnediately  in 

t  centre  of  the  face  of  the  huiMiiig  or  (wlieru  tliero  in  no  such 

t        ...     :     r„  T  ,.,  l..^..I  ,,f  tl r  ,iii„nK.-fore  excavation  to  the  l.-'vel  of 

tliv  t.p  ..f  ■  is  no  iara|>ot  to  the  level  of  iho 

I  •     ■  •!  -    -  s       '  '-■  of  gablcJ  buildings)  to  tho  baao 

(22)  (le)  .  'U  "  are.i"  api.'ied  to  a  buildin;;  means  tho  supcr- 

!   L  :  :  Mi.vle  at  the  point  of  its  j^reatest 

;:. .  ■  \'       ..      .  .^  and  of  such  jKjrlioiis  of  tlie  party 

walls  Iks  belong  to  the  UiiKliii^. 

(23)  Squarrl    Til-  espr\'.s«ioii  " !ii)uara "  applied  to  tlio  moasorcmcnt  of  tho  area 

ms  tlie  h\tacis  o(  HW  superficial  feet 

(24)  Cul>   ■  ■  ■■•■  expression  "  cubical  extent  "  ajiplieil  to  tho  mcnsurc- 

mi:ul  ul  a  Luil'lin^  mcan.s  tho  spitce  contained  witliln  tho  external 
surfaces  of  'Ha  waJU  .and  roof  and  tlio  upper  Hurf.icc3  of  the  lloor  of  ita 
lowest  storey. 

(25)  7)iPf//'ii'/-/.ouje.J— Tlio  expression  "  dwolling-hoiwo  "  means  a  building  used 

-   --'u-tcd  or  adn]>tcd  to  bo  used  wholly  or  principally  for  human 

(26)  A>f(i'-.i  '•■•7.]— The    expression    "domestic    buildinK"(a)   includes 

a  d»'  '  and  any  other  building  not  being  a  public  building  or 

..ft)  .■'-!»«. 

(27)  Pv!  •  xprcssion  "  public  building  "  (?»)  means  a  building 

u.  . !    :  r  adapted  to  bo  used  as  a  church  cluii)cl  or  other 

pbcc  of  I' .  'ip 

or  as  a  lego  or  placo  of  instruction  (not  being  merely  a 

dwelling-l.  ■1); 

or  as  a  i  .   rkhonsc  public  tlicatro  pnblic  hall  public  concort- 

room  public  IxiU-ruom  public  lecture-room  public  library  or  public 
exhibition-room  ; 

or  as  a  public  place  of  n.  r  n.ied  or  constructed  or  odopted  to 

bo  nscil  for  any  other  pu)  .  also  a  building  used  or  constructed 

or  aiUpti."!  to  Ih<  iisod  as  an  lulwl  I.jdging-houso  homo  refuge  or  shelter 
where  such  buiMing  extends  to  more  than  2.V\0<H)  cubic  feet  or  has 
■Icepiiig  acc.>nini<xlati<>n  for  more  llian  one  hunilre<l  )H.'rsons.  (c) 

(28)  (<l) /Im/atay  o/  the    tmrrhoiue   elau.] — Tlie   expression   ''building   of  tiiC 

(w)  Its  wwrting  Ifl  *  t»  Vict.  r.  1^2.  •.  3.| 

(t)  8m  UtIlamJ  r.  IValUm,  70  U  T.  S7>:,  *  •l<yi*inti  thit  *  flr^fmof  floor  is  Dot  s  pitt^  wall, 

«liicli  is  DOW  Bft  by  tb«*e  new  ««r  I 

ivi  Aattni|iot>Ua|>olK«maio>tr.'  .  rn<Min  s  "  M>p^nit«  rntnnee 

fro  .'  «ith..ut  rarh  in.li\  i.Iii.Al  t.  iirii  .  .  ut  Ibc  bniltliiif;."  MarUakd 
V.  >r                                                                    1. 

(:i    '  |.ar;<i«M  of  Uui  Amradment  Act,  1905,  sm  •.  6  (1) 

(i  I.;  -.  wion  "rxctwli  30  feet  in 

hriitl.i  II  Act,  1897,  MC  JJillimji  v. 

(.1)      At«*     BIW.    *.     .I.',    f^lMt, 

(h)  So-  /.'.  r.  iirrfiirri,  I  (1.  it  S.  MH  ;  aod  te  L.  C.  C.  r.  Darit  and  HoxioH  llotur,  77 
L.  T.  >;.'3. 

Jf)   *r«  il:Ut  V.  M.I  1  K.  n.  f^'J*  :  Ji>mJirt  V.  Mrrmn,  i3  I-  T.  319. 

Thr  twiMin^  nf  tii<  ~  viii;«  arc  "  |iabUc  tniil'linj^  "  within  the  mouing  of  tbtl 

Art.     .s<«  Amriuliscnt  Ati,  lt>>,  «.  H. 

('0  Kc-tnutin^  It  k  l-J  Vict.  c.  1.%  Sc'xd.  I,  I'ut  II.,  Rule  1. 
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warehouse  class '"  means  a  warehouse  foctory  manufacturinj?  brewery 
or  distillery  and  any  other  building  exceeding  in  cubical  extent  150,000 
cubic  feet  which  is  neither  a  public  building  nor  a  domestic  building. 

(29)  Owner.] — The  expression  "  owner  "  (e)  shall  applj*  to  every  person  in  possession 

or  receipt  either  of  the  whole  or  of  any  part  of  the  rents  or  profits  of  any 
land  or  tenement  or  in  the  occupation  of  any  land  or  tenement  other- 
wise than  as  a  tenant  from  year  to  year  or  for  any  less  term  or  as  a 
tenant  at  will. 

(30)  Occupiei:] — The   expression   "  occupier  "   does  not   include  a  lodger  and 

"  occupy  "  and  "  occupation  "  do  not  refer  to  occupation  by  a  lodger. 

(31)  (/)  Building  owner.] — The  expression  "  building  owner  "  means  such  one 

of  the  owners  of  adjoining  land  as  is  desirous  of  building  or  such  one 
of  the  owners  of  buildings  storeys  or  rooms  separated  from  one  another 
by  a  party  wall  or  party  structure  as  does  or  is  desirous  of  doing  a  work 
affecting  that  party  wall  or  party  structure. 

(32)  (/)  Adjoining  ownei:] — The  expression  "  adjoining  owner  "  means  the  owner 

or  one  of  the  owners  and  "adjoining  occupier"  (jr)  means  the  occupier 
or  one  of  the  occupiers  of  land  buildings  storeys  or  rooms  adjoining 
those  of  the  building  owner.  Qi) 

(33)  (i)  Builder.] — The  expression  "  builder  "  means  the  person  who  is  employed 

(c)  This  re-enacts  the  old  definition  in  s.  3  of  the  Act  of  1855.  The  following  cases  were 
decided  under  the  old  Act : — 

A  peppercorn  rent  is  not  within  the  meaninf;  of  the  words  in  this  interpretation  clause,  and 
therefore  the  owner  in  fee  simple  who  lets  laud  on  a  building;  lease  at  a  peppercorn  rent  is  not 
liable.  Etdyii  v.  Whichcord,  El.  B.  A-  El.  121;.  See  also  in  Caudwcll  v.  Hanson,  L.  K.  7  Q.  B. 
55. 

A  tennnt  in  possession  having  an  equitable  interest  onlj-  under  an  agreement  for  a  lease,  is 
an  owner.     Cowen  v.  Philiips,  33  Beav.  18. 

So  also  is  a  lessee  for  a  term  of  ninety-nine  years  who  has  demised  some  portions  to  separate 
persons  for  terms  varying  from  seven  to  twentv-one  years.  Hunt  v.  Harris,  VJ  C.  B.  A'.  S. 
13. 

So  is  the  lessee  of  a  chapel  for  twenty-one  years,  II.  v.  ilourilyan,  3  L.  T.  N.  S.  6C8  ;  and 
so  is  a  tenant  in  possession  of  part  of  a  house  under  an  agreement  for  a  greater  interest  than 
OS  tenant  from  year  to  year.  FiUUighum  v.  Iloorf,  [1891]  1  Cb.  51.  In  such  case  service  of 
notice  on  the  person  in  receipt  of  the  whole  of  the  rents  of  the  tenement  is  not  sufficient.     lb. 

A  lessee  not  in  possession,  but  who  has  sublet,  is  not  an  *'  owner."  ^Vigg  v.  Leferre,  S 
T.  L.  R.  493.  Nor  is  a  person  who  has  entered  into  an  agreement  for  a  lease  under  which  he 
agrees  to  be  tenant  at  will  until  the  execution  of  the  lease.  Orfv.  Pat/ton,  69  J.  P.  103.  S^e 
also  List  V.  Tharp  (1897),  1  Ch.  2G0,  and  in  the  note  to  s.  90,  post. 

See  Winder  v.  Gray,  G  C.  B.  N.  S.  COG,  as  to  a  tenant  from  year  to  year  not  being  owner ; 
and  see  BoirJitck  v.  Wakefield  L.  Bd.,  L.  K.  G  Q.  B.  6G7  (followed,  on  this  point,  in  Hornsey 
U.  D.  C.  V.  Stnith  (1897),  1  Ch.  843),  as  to  a  trustee  of  a  school ;  Angellv.  Paddiiigton  Vestri/, 
L.  K.  3  Q.  B.  714,  as  to  commissioners  for  building  a  church  ;  Plmnstcad  Bd.  of  W.  v.  British 
Land  Co.,  L.  11.  10  Q.  B.  200,  as  to  a  laud  company  ;  Wright  v.  Ingle,  IG  Q.  B.  D.  379,  as  tj 
churches  and  chapels  generally. 

See  Holland  V.  Kensington  Vestrg,  L.  R.  2  C.  P.  5G5,  as  to  an  agreement  with  a  builder  by 
the  owner  in  fee  of  laud,  who  covenanted  to  grant  leases  of  the  houses  when  finished,  where 
the  latter  was  held  to  be  "  owner."  But  see  the  later  case  of  Poplar  Bd.  v.  Love,  29  L.  T.  N.  S. 
i)15,  where  the  builder  was  held  to  be  owner.  And  see  Mayor  of  St.  Helens  v.  Piley,  47  J.  P. 
471,  ns  to  meaning  of  owner  in  a  private  Act. 

The  definitions  given  by  the  Metropolis  Management  Act,  1855,  and  the  Public  Health  Acts, 
1875  and  1891,  are  similar,  though  not  the  same.  The  expression  "owner"  where  used  in  the 
Amendment  Act,  1905,  has  a  special  meaning,  except  in  relation  to  the  liability  to  pay  fees  to 
district  surveyors  under  s.  18  of  that  Act.  See  Amendment  Act,  1905,  s.  6  (1)  (i.).  It  also 
has  a  special  meaning  under  s.  15  of  this  Act,  post,  p.  487,  and  under  s.  173,  post,  p.  535. 

(/)  Ke-enacting  18  &  19  Vict.  c.  122,  s.  82.    See  Pt.  VIII.,  post. 

(g)  See  s.  90,  post. 

(h)  In  a  covenant  by  a  lessor  not  to  allow  a  certain  trade  to  be  c.irried  on  in  the  "  adjoining 
premises,"  the  word  "adjoining  "  was  confined  to  the  two  houses  on  either  side  of  the  demised 
premises,  although  the  lessor  was  at  the  time  of  the  lease  the  owner  of  a  block  of  buildings  of 
which  these  formed  part  only  ;  ^'ale  v.  Moorgate,  etc..  Buildings,  80  L.  T.  487.  In  White  v. 
Harrow  (1902),  86  L.  T.  4,  it  was  held  that  adjoining  premises  did  not  extend  to  any  buildings 
which  were  situated  near  enough  to  affect  materially  the  demised  premises  by  obstructing 
easements,  but  only  to  buildings  which  came  into  physical  contact  with  the  demised 
building. 

(i)  18  &  19  Vict.  c.  122,  s.  3. 
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to  build  or  to  execute  work  on  a  buil.liiitc  or  olnicturo  or  wlicro  do 

iiT^'U  U  s..  ,1111.!  .M'l  il,..  owner  uf  tlio  builJiti/   -  -'••  ■•■irc. 
(**)(*  -Tliu   exprosiiion  "■  .11;;  aroliitect " 

,; 'Tcliitcct  of  motropohu. ....»»  fur  ilio  limo 

bcuig, 
{3S)  {I) District   surrnfor.]—lho  exprcwinn   "district   survevor"   means    every 
*"'  '•  '  »bo  u  apiwinti-J    in    pumuancu   of   tliis   Act  or  wLoko 

"I'!  lnT't-y   onfirmed    and    sluill    include    any    deputy   or 

•••d  under  thin  AcL 

(36)  (w  _  X7n    exi>rtttion    "fin-rtti$ling     mtttriai " 

!!,■:  1J.3  u  .y  :J  ■-.:  :,iaUiuiti  and  lhino$  JetcnbeJ  in  the  Secvnd  SetieduU 
to  the  Jet. 

(37)  III'.   '•    '•      ;'  ■'it>n  "iidmbited"  applied  tea  room  menus  ft  room  in 

|ia»tk-s  tlie  iii^-lil  or  whicli  ii  used  as  a  living  room 

""  ■  '  'wliicli  tliere  is  a  pri>l>al>le  pro.-uniptiou 

("''  tlittt  some  person  iia.-»cs  the  night  therein 
or  t 

(88)  IlabHai  •  applied  to  a  room  roeans  •  room 

cot,  1 

(39)  Mtlnj.  ■  Acl,.^-■\  ion  "Uio  Metropolis  Manago- 

">*■  =  the  Metr.  ,    ..  nt  Act  lH5o  and  llio  Acta 

amending  the  same  or  any  one  or  11.  .•  Actjj.  (n) 

(•W)  iondoii.]— The  cxpre«iou  -'London"  I  >  I  ninistratiTc  county  of 

London,  (o) 

(41)  OMMnV.]  — Tho    expreaaioQ    "tho  Council'  he   I^ndon  County 

Council. 

(42)  Laeal  oiiM»n/y.l— Tho  expression  "local  antlioritv  "  means  tho  vestrv  or 

diftiict  board  of  works  umier  tJie  MetroiKilia  .Slanngcracnt  AcU  wi'thin 
wboa«  parish  or  di^trict  tho  building'  structure  place  land  or  thing 
n>fem-.l  to  is  or  will  1«  or  in  tho  City  the  Commi.vtioners  of  Sewers  or 
in  the  parish  of  Woolwich  tho  Wi.ojwich  Local  IJoard  of  llenlth.  (  n) 

(43)  Cti .        ''  'US  all  parts  now  within  Uiejurudic- 

(44)  (X'  ixioa  "  means  tho  mayor  aldermen 

(45)  Gu^  lui.ui.i.i"   mo.ins   the  land  olTires   courts 

'"   •  calU-l    tho   (niildhftll   .inil   tho   ollices  courts 

""'  '  appurtenant  theri'to  wliich  now  are  used  by 

^^   '  ted   for  tho    use   of  tho  Cor|>oration   or  of 

'■*">■  ■■!■  K- i.iy  apiMiititi-.l  liy  ilicm. 

(46)  Cf  vHion  "  i.'oniniisHloners  of  Sewers" 

I  "f  the  City  of  London.  (7) 

(47)  Tri  ,n  ••the  tribunal  of  appeal"  means  tho 

y  this  Act.  (r) 
(h  in  *  \J\irt.  c.  i.'J.  ..  62.     Sm  ,.  IM,  pott,  ■•  to  hi*  apnoiDtmoit. 

/^       i^™  '  ,A  -..■...-. -,,... ,.-...,.„„.,     M  .  wor,f  ofVn 

It  do«s  Dot  in''«n  "  lornmtMMtlt)!*. 

,   <?)  I^,**'*"!"'"  >laa«(»«t  Act.,  IHiS-IWO,  are  dtiati  by  Uia  Short  Title.  Acts. 
Itn,  1.  t  (}),  aod  SciMd.  II.  ' 

^J!^.."T  «*«.Looiloo  Local  GonmaMnt  Act,  IW9  (fij  t  63  Vict.  e.  U).  Ppii«,  and  tS« 
aMBChad  portioiu   of   ri^rk^nvrll    an.t    \l'«n.-!>wr,rtK    »i.«..    > » 1..  i^«    I .^^^    South 

.Irs^'^*  ^vboLi.) 

la*  MiDiaiit'  ' 

(f)  Th«aoiiiini»u»xiT»  cou  .mi 

By  Um  Loads*  Cum— 1   \  ^; 

LoodoD  wtf*  abeliahad.  aad  li u,..il«. 

If   »v  thf  <  itT  of  i^^todofi  .v-wrn  Art,   |k:»,.  ..  ;.  ii,«  tinwrn  and  duUc*  nl  Um  Cotn- 

oiii.  -nTi  .f  N.-w«.r.  vcn  tnnifemd  to  fic  Common  (.'ounc.l. 

X.B.C.  2  I 
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PART  II.  (s) 
'fokmation  and  wideking  of  streets. 

6.  As  to  mahhuj  strecisP[ — From  and  after  the  commencement  of  this  Act  streets 
Bliall  not  be  maJe  and  ways  shall  not  he  widened  altered  or  adapted  so  as  to  form 
streets  otherwise  than  subject  to  and  in  accordance  with  the  provisions  set  forth  in 
this  Part  of  this  Act  Provided  that  this  Act  shall  not  affect  the  powers  of  any 
local  authoritj'  to  widen  alter  or  improve  any  street,  {t) 

7.  (m)  Sanction  to  formation  of  new  streets^ — Before  any  person  commences  to 
form  or  lay  out  any  street  {tv)  whether  intended  to  be  used  for  carriage  traffic  or 
for  foot  traffic  only  (cc)  such  person  shall  make  an  application  in  writinj;  to  the 
Council  for  their  sanction  to  the  formation  or  laying  out  of  such  street  either  for 
carriage  ti-affic  or  for  foot  traffic  (as  the  case  may  be)  : 

Every  such  application  shall  be  accompanied  by  plans  and  sections  with  such 
particulars  in  relation  thereto  as  may  be  required  by  printed  regulations  issued  by 
the  Council  (y)  and  the  Council  shall  forthwith  communicate  every  such  application 
to  the  local  authority  : 

And  no  person  shall  commence  to  form  or  lay  out  any  street  for  carriage  traffic 
or  for  foot  traffic  without  having  obtained  the  sanction  of  the  Council, 

8.  {z)  Evidence  of  commencement  of  street.'] — For  the  purposes  of  this  Part  of 
this  Act  a  person  shall  be  deemed  to  commence  to  form  or  lay  out  a  street  if  lie 
erect  a  fence  or  other  boundary  or  lay  down  lines  of  kerbing  or  level  the  surface  of 
the  ground  so  as  to  define  the  course  or  direction  of  a  street  or  if  he  form  the  foun- 
dations of  a  house  in  such  manner  and  iu  such  position  as  that  such  house  will  or 
may  become  one  of  three  or  more  houses  abutting  on  or  erected  beside  land  on 
which  a  street  is  intended  to  be  or  may  be  thereafter  laid  out  or  formed 

Provided  that  no  person  shall  be  deemed  to  commence  to  form  or  lay  out  a  street 
if  he  do  any  of  the  acts  in  this  section  mentioned  for  some  purpose  other  than  that 
of  forming  or  laying  out  a  street,  (a) 

9.  (V)  Grounds  for  refusal  to  sanction  plans  of  street.'] — In  any  of  the  cases 
following  but  in  no  other  case  (that  is  to  say) : — 

(1)  Where  any  street  is  proposed  to  be  formed  or  laid  out  for  carriage  traffic 
without  being  of  or  being  widened  to  the  full  width  of  forty  feet  clear  or 
such  other  width  as  may  be  required  (c)  under  the  provisions  of  this 
Act; 

[s)  This  part  gives  a  new  code  of  regulations  as  to  the  formation  of  streets,  and  as  the  ex- 
pression "  new  street "  is  not  now  used,  it  may  be  hoped  that  the  difficulties  which  formerly 
arose  in  defining  it  will  be  avoided.  As  to  subsoil  of  new  streets,  see  Metropolis  Management 
Act,  1890,  post,  p.  606. 

(0  The  penalty  for  breach  of  this  section  is  contained  in  s.  200,  post,  p.  540. 

(«)  Ee-enactiug  45  &  46  Vict.  c.  14,  s.  7. 

(«■)  The  question  whether  a  place  is  a  "  street "  is  one  largely  of  fact,  Armstronrj  v.  L.  C.  C. 
(1900),  1  Q.  B.  416,  overruling  Wood  v.  L.  C.  C,  64  L.  J.  W.  C.  276,  where  it  was  said  to  be 
a  question  of  law.  This  being  the  law,  it  is  impossible  to  lay  down  any  general  rule  for  the 
determination  of  the  question  whether  a  place  is  a  street. 

(x)  See  Metropolitan  Bd.  of  W.  v.  Nathan,  54  L.  T.  423  ;  34  W.  R.  164 ;  60  J.  P.  503.  The 
old  law  was  contained  in  the  Act  of  1882. 

(y)  See  §  II.  (1)  of  the  current  regulations,  post,  p.  647. 

{s)  This  section  is  new.  As  to  buildings  abutting  at  the  rear,  see  Metropolitan  Bd.  of  W.  v. 
Cox,  19  C.  B.  N.  S.  445. 

{n)  For  an  illustration  of  a  purpose  "  other  than  that  of  forming  or  lapng  out  a  street,"  see 
L.  C.  C.  v.  Dixon  (1899),  1  Q.  B.  496.  See  also  L.  C.  C.  v.  Davis  (No.  2),  91  L.  T.  555  ; 
L.  C.  C.  V.  King,  69  J.  P.  406. 

(6)  Re-enacting  25  &  26  Vict.  c.  102,  s.  98  ;  45  cfc  46  Vict.  c.  14,  sa.  8,  26 ;  63  &  64  Vict. 
c.  cxliii.  s.  35. 

(f)  "  Such  other  width  as  may  be  required,"  see  s.  12,  post. 
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(3)  Where  »ny  street  U  pro|>oso'l  to  Ikj  fonne<l  or  I  liil  out  for  fi>ol  tmnic  only 
wi't '  *■■■'■'  •  ■■(■■'  I..  :■■  '  .v-  '.••.•■!  I..  '1...  fi)!  width  of  twenty  feet  clear; 

(3)  Wli  1  or  any  htreot  not  cxcocliii;; 

fi    :  .  ... U   greater  tlian  the   widtli   in 

|>ru|>ot«-i|  to  \»-  tV>rnii-<l  or  laid  out  without  being  o|)cn  at  botli  ends  from  tho 
(^uiiiid  ii:  .vir  !-  .  ''D 

(4)  Whero  oi  'liin  the  City  is  prti|x>scd  to  1k>  funned  or  laiil 

out  in  ;  Ii   street  will  nut  at  and  from   the   time  of 

f  r  .iTord  diri'ot  cuinniiinioatiuii  l>olween  two 

»ir  .  Hire  it  is  intemled  to  fomi  or  lay  out  such 

•tri't't    t'»r  ciiriiii^u   Irdtlii:)    blreel8    formetl    and    laid    out  for  carriage 
tniffi.- :  tf) 

(5)  Wli  '|>0(ie<l  to  form  or  lay  out  anv  street  not  liein;;  within  tho  City 

f  ■'»;  only  and  it  a|i|>e«rs  to  tlw  Conncil  that  huch  street  sliouM 

II  I  or  Ui>l  <iut  for  foot  '    ."        '.  or  that  hucIi  Htrcct  should  l>o 

f  I  out  fur  foot  tratHc                      t  to  coiiditioD-s  ; 

(6)  Wh  ^e<l  to  I>o  i-riii.  1  ..r  laid  out  for  carriage  traffic  with 

ft:  in  one  in  twenty  ; 

(7)  \V1:  '  ■     ■  •  Tiiy  Ktrect  in  hucIi  maimer  as  to  Iw  in 

r  .iicil; 

it  iih«"  '"  •  any  time  within  the  [lorio*!  of  two 

mont:  to  refuM?  to  sanrtion  or  to  sanction 

»ul.l.  mil  order  ipreKcril>e  the  formation  or 

'ic  or  for  foot  traflic  cmly  as  the  case  may 
iich  iK'riixl  give  notice  to  tho  apjilicant  of 
V  ail  ilieir  rcaxons  for  such  refu.sal  or  tiio  impoHition  of  such 
V.nv  I,.-.  : 

lid  periixl  of  two  month.i  the  Council  fail  to  pivo 

.■•n  tho  formation  or  laving  out  of  Buch  Ktrcet  or  of 

'■  uy  bu«.h  plan  or  section  they  hhalf  bo  doomed  to  have  given 


10.  (i)  Adaptation  of  way  fur  itrtrU.']—{\')  Before  any  person  commences — 
(a;  To  adapt  for  carriage  traflic  any  street  or  way  [k)  not  jireviously  so  adaplc<l  or 
to  use  or  permit  to  be   nscd  for  carriage  traffic  any  Btreet  or  way  not 
previously  so  a'Upte<l : 
(b;  To  adapt  at  a  streit  for  foot  traffic  only  or  as  a  public  footway  atiy  way  not 
previously  s.)  adapted  : 
such  pemon  shall  makis  an  »)iplii-«tion  in  writing  to  the  Council  for  their  Mnction 
'"  'iiied  by  plans  and  sections  and  such 

;''d  by  printed  regulations  iwued  by 

imicate  every  such  application 

e  to  execute  any  such  work 

^iiir'ui    iu>«lll^    <M 'i.iiji'-'i    iilf    "wtu"   il'    II    "i    IJli-   *_*'ii|iru. 
p    V  w   .      .        .  ..:       .■  ..•  ...    .,,,    n    p    „._ 

('  I-  C.  r.  V.  K-lmomlto-,  K  I-  T.  200  ;  /„  C.  C. 

v.  /  ■  'V  rommanicatc  at  IxHli  rmjii  with  the  umc 

'•>  ■■  ■'  of  the  L.  C.  r.  (General  rnwrn)  Act, 

I  .          hc«  »l«o  n'ou-Miin  r.  L.  C.  C.  (Ii08),  1 

»l.     Swi.  197,  pott. 

■  '^»^  V'twfrn  \ngntt «  ud  September  U,  it  ii  dremed  to 

'  >ie  mMmaMmeMi  of  th«  emidilion*,  tea 
.....  V.  Coll.m;  69  J.  P.  401.     For  |».weT  to 

'    ?,  10  ;  &3  A  M  VicU  e.  oexliii.  •.  86.      For  pcD:>Ilir<, 

;  (I),  (i),  anu. 
::■■*  carreot  nipilatintK,  p^t,  p.  M7. 

2i2 
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(2)  Within  two  months  (m)  after  the  receipt  of  any  such  ajiplication  the  Council 
shall  either  sanction  the  ])lans  and  sections  or  give  notice  to  the  applicant  of  their 
disapproval  thereof  stating  fully  all  their  reasons  for  such  disapproval.  Provided 
that  if  within  the  said  period  of  two  months  (to)  the  Council  fail  to  give  notice  of 
their  disapproval  of  any  such  plan  or  section  they  shall  he  deemed  to  have  given 
their  sanction  thereto. 

(3)  A  person  shall  he  deemed  for  the  purposes  of  this  Part  of  this  Act  to  commence 
to  execute  a  work  within  the  meaning  of  this  section 

if  he  erect  a  fence  or  other  homidary  or  lay  down  lines  of  kerbing  or  level  the 
surface  of  tlie  ground  so  as  to  define  the  course  or  direction  of  a  work  within  the 
meaning  of  this  section  or 

if  he  form  the  foundations  of  a  house  in  such  manner  and  in  such  position  as  that 
such  house  will  or  may  become  one  of  three  or  more  houses  abutting  on  or  erected 
beside  land  on  which  a  street  is  intended  to  be  or  may  be  thereafter  laid  out  or 
formed 

Provided  that  no  person  shall  be  deemed  to  commence  to  execute  a  work  within 
tlie  meaning  of  this  section  if  he  do  any  of  the  acts  in  this  sub-section  mentioned 
for  some  purpose  other  than  that  of  executing  a  work  within  the  meaning  of  this 
section. 

(4)  Before  any  person  commences  to  widen  on  either  side  to  a  less  extent  than 
the  prescribed  distance  any  part  of  a  street  or  way  which  (being  adapted  for  carriage 
traffic)  is  less  than  forty  feet  in  width  or  (being  adapted  for  foot  traffic  only)  is  less 
than  twenty  feet  in  width  he  shall  give  notice  in  wTiting  to  tlie  Coimcil  accompanied 
b\'  a  plan  showing  the  extent  of  the  proposed  widening  and  no  person  shall  comracnce 
to  execute  any  such  widening  until  after  the  expiration  of  two  months  from  the  date 
of  such  notice  unless  with  the  pjrevious  sanction  of  the  Council. 

11.  (r)  Grounds  for  refusiny  to  sanction  adaptation  of  ways  for  streets.l — In  any 
of  the  ca'ies  following  but  in  no  other  case  (that  is  to  say)  : — 

(1)  Whenever  it  is  proposed  to  adajit  for  carriage  traffic  any  street  or  way  (not 

jireviously  so  adapted)  where  there  are  houses  or  liuiklings  either  on  both 
sides  thereof  or  oidy  on  one  side  thereof  without  a  distance  of  at  least 
twenty  feet  clear  being  left  between  the  centre  of  the  roadway  and  the 
nearest  external  wall  of  the  houses  or  buildings  on  the  side  of  the  street  or 
way  to  which  the  measurement  is  taken  or  (if  there  be  forecourts  or  other 
spaces  left  betw-ecn  sucli  external  wall  and  the  roadway)  without  there 
being  a  distance  of  at  least  twenty  feet  clear  between  the  centre  of  the 
roadway  and  the  external  fences  or  boundaries  of  such  forecourts  or  other 
spaces ; 

(2)  Where  it  is  proposed  to  adapt  as  a  street  for  foot  traffic  only  or  as  a  public 

footway  any  way  not  previously  so  adapted  without  the  same  being  of  or 
being  widened  to  the  full  width  of  twenty  feet  clear  measured  as 
aforesaid ; 

(3)  Where  any  such  adaptation  would  result  in  the  formation  of  a  street  exceeding 

sixty  feet  in  length  or  a  street  not  exceeding  sixty  feet  in  length  of  which 
the  length  is  greater  than  the  width  and  in  either  case  not  being  open  at 
both  ends  from  the  ground  upwards ; 

(4)  Where  any  such  adaptation  would  result  in  the  formation  of  a  street  not 

being  within  the  City  and  not  aftbrding  dheot  communication  between  two 
streets  such  two  streets  being  (where  it  is  intended  to  form  or  lay  out  such 
street  for  carriage  traffic)  streets  formed  and  laid  out  for  carriage  traffic ; 

(5)  Where  the  adaptation  will  result  in  the  formation  or  laying  out  of  a  street  not 

being  within  the  City  for  foot  traffic  only  and  it  appears  to  the  Council 
either  that  such  street  should  not  be  formed  or  laid  out  for  foot  traffic  only 
or  that  such  street  should  be  formed  or  laid  out  for  foot  traffic  only  subject 
to  conditions ; 

(hi)  If  tliis  period  expires  on  some  day  between  August  8  and  September  It,  it  is  deemed  to 
be  extended  for  twentj'-eight  days.     See  s.  171,  j[)oit. 
(n)  Re-enacting  41  &  i'i  Vict.  c.  32,  b.  10. 
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(•)  ^V^or*  the  ftiUptation  wmiM  ro»iili  in  the  runnatiuii  i«f  a  street  for  curriage 

tmffii-  with  any  /m'li.rit  -ti-.-|.(r  llian  (iii<."  in  t\vi-nt_v  ; 
(7)  Wl  'M'<l  to  Ih-  nmilv  in  8Uch  a  manner  u  to  l>e  in 

lu-  of  llio  Council ; 
it  iil.i""  .!  fur  Uif  L\juiii.i1  ,u]  l>y  onlcr  at  any  time  within  the  Raid  poriml  of 

Iwii  ;  I  after  the   receipt  of  the  application  to  refuse   to  hanctiuii  or  to 

Mui'  •  '       M<  a»  they  may  l>y  Buch  order  prescribe)  tho 

ada;  >n 

I'l  lii  «iihin  such  i)erio<l  give  notice  to  the  applicant  of 

•ucli  r  reatujii!)  fur  such  rvfu.sal  or  the  im{K)tiition  of  such 

con  '  ■    111. I.  •■•• 

r  •  if  wiUiin  the  saiil  ihtichI  of  tw.)  inontlis  the  Council  fail  to  nivo 

^"' :.iial   to  sanction   such  adaptation  or  of  their  sanction  of  the 

■i  inbject  to  coiMlitioiis  they  shall  be  deemcil  to  have  given  their  sanction 

19.  [_OnaUr  width  (not  extttiling  CO /erl)  of  ilrret  may  he  requirol  in  certain 
taan.] 

18.(9)  (')  Potitiun  of  new  huildingi  with  rtfrrrnrt  to  ttrttttj] — Xo  person  shall 

'-     ■■•  '  ■■  I  '  ■  -   r)   or  now  stnicture   or  any  (mrt   thereof  or  extend  any 

uy  |Art  thi-n-of  in  such  nmnner  tliat  nny  cxtcnml  wall  of 

""•••  or  (if  there  ho  a  forecourt  or  other  s|>ace  hotween 

hvny)  nny  i-ort  of  tho  external  fence  or  houndnrj'  of 

i.ill  witlioiil  the  roiiM-nt  («)  in  writing  of  the  Council 

l>«  1:  tlian  the  |>rt-MTilie<l  dislnnce  {I)  from  the  centre 

of  tl  '  ■  (lieinj;  a  highway),  (a) 

(J  ;ltin>;  the  local  authority  shnll  ilo'm  it  c\i>c<lient 

in  tl,  11  of  the  len^'lh  or  iMi|iortance  of  the  htreet  or 

way  or  l>y  n-ojwn  ol  tlie  street  or  way  fomiing  or  lieiii};  so  sitiute  as  to  he  likely  to 
form  [inrt  <•{  nn  iniporinnt  line  of  communication  or  for  oUier  suflicient  reason  tliat 
the  ;  ■    fn>m  the  centre  of  the  roadway  of  any  sm-h  street  or  way 

fh'M  iv  is  u.se<l  for  the  puqHj«o  of  carria^je  tmnic  he  greater  than 

l;i;   lawful  for  the  Council   to  delennino   tliat  the  prescrili'd 
li  ereater  distance  not  cxceeiling  thirty  feet  from  the  centre  of 
t  't  or  way  on  cither  side  or  botli  Hides  as  tho  Council  sliall 

1  A.I  not  apply  to  any  street  or  way  within  two  miles  of  Saint 
Tan 

I.'.  -    ■    ■■  •  ■  '•■  -  •       -  -•  form  or  extend  any  such  huililinj; 

stni  :ie<l   with   the   deterniinntion  of  ihu 

Colli.'  .4  ......    ...■    I                                                     .r..,....,  t||„„  twenty  feet  from  tho 

(o)  FnTP«w»rt..  Iti  ,        . 

\p)  If  tni*  f"  .  •-  il«T  txHwrrn  Anf^iul  H  and  Srptembrr  14,  it  in  dcrincd  to 

|j«  r-Ktrtwleil  for  •  S«*  a.  174,  p^^. 

(7)  lte-«>«ciin.;  M  .-.  1.  >  I  •  . .  J2,  •.  1; ;  &I  A  &4  Viet,  c,  crxliii.  ••  H.  For  p<m«lly,  tre 
».  2o<>,  pif,  |>.  ^10.  .V*  t>.  •pplmtiuaj  ondrr  tb«  wrtion,  mv  the  KrgulatioDt  of  ttie  Council 
(NoTfmbrr  -,  l>l  .  i  II.  r.'j. 

W  ^! 

{,)  At  t  "  DoU  ts  a-a.  H),  pol. 

\l)  Sm  d'-nni:  ' "  '     '   "         *^     ^     "  '  *'  ■.-  .-tioii  with 

boiMM  of  Um  Wi  : 

(■)  A>  to  thr  i  .  ..I  ill  thrir 

private  »ct,  •«/.,'.'.».  th»re 

rttrJ.    Ai  t<>  %  Imilditiif  *-rr.  '  ;..n  of 

'•*■"-■■  ".iin.  in.-  front 

'•.  '•.  r.  rUUk 

■  :'id  n.  u.  c.  V. 

(ir)  Ai  to  eompcnutioo,  •«  •.  I&,  faH,  p.  487. 
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centre   of  tlie  roadway  he   may  appeal   to   the  tribunal  of  appeal  against  such 
determination  of  the  Council,  (x) 

(4)  The  Council  may  in  any  case  where  they  think  it  expedient  consent  (y)  to  the 
erection  formation  or  extension  of  any  buildinf;  structure  forecourt  or  space  at  a 
distance  less  than  the  prescribed  distance  (z)  from  the  centre  of  the  roadway  of  any 
such  street  or  way  and  at  such  distance  from  the  centre  of  such  roadway  and  subject 
to  such  conditions  and  terms  (if  any)  as  they  may  think  proper  to  sanction 

Provided  that  the  givinj;  of  such  consent  by  the  Council  sliall  not  in  any  way 
affect  any  riglits  of  the  owners  of  adjoining  land.  Before  giving  such  consent 
the  Council  shall  communicate  to  the  local  authority  their  intention  to  give  the 
same.  Any  person  dissatisficil  with  the  determination  of  the  Council  under  this 
sub-section  may  appeal  to  the  tribmial  of  apjieal.  (a) 

(5)  (J)  Provided  that  where  any  person  intends  to  alter  or  re-erect  (c)  a  building 
or  structure  existing  either  at  the  conmiencement  of  this  Act  or  at  any  time  within 
seven  years  previously  and  which  shall  not  be  or  shall  not  have  been  in  conformity 
with  the  provisions  of  this  section  relating  to  new  buildings  and  structures  such 
person  may  cause  to  be  jirepared  plans  QJ)  showing  the  extent  of  such  building  or 
structure  (or  in  the  event  of  such  building  or  structure  having  ceased  to  exist  before 
the  commencement  of  this  Act  or  having  been  accidentally  destroyed  the  best  plans 
available  imder  all  the  circumstances  of  the  case)  and  the  extent  of  the  forecourt  or 

.  other  open  space  (if  any)  between  any  external  wall  of  such  building  or  stnicture  and 
the  roadway  and  may  cause  such  plans  to  be  submitted  to  the  district  surveyor  who 
shall  (if  reasonably  satisfied  with  the  evidence  of  their  accuracy)  certify  the  same 
under  his  hand  and  such  certificate  shall  be  taken  to  be  conclusive  evidence  of  the 
correctness  of  the  plans 

Thereupon  it  shall  be  lawful  for  such  pereon  to  alter  or  re-erect  such  building  or 
structure  but  so  that  no  land  w-ithin  the  prescribed  distance  shall  be  occupied  by 
the  re-erected  buiUing  or  stnicture  or  the  forecourt  or  such  other  open  space  as 
aforesaid  (if  any)  except  that  ^^•hicu  was  occupied  within  the  prescribed  distance  by 
the  previously  existing  building  structure  forecourt  or  0])en  space  : 

If  such  person  should  tail  to  submit  such  plans  to  the  district  sur^-eyor  or  the 
district  surveyor  or  the  tribunal  of  apipeal  should  refuse  to  certify  the  accuracy  of  the 
same  such  jjerson  shall  in  altering  or  rebuilding  the  said  l.>uilding  or  structure  bo 
bound  by  the  precedins;  provisions  of  this  section  in  all  respects  as  though  no 
building  or  structure  had  previously  existed  upon  the  land  witiiin  the  period  afore- 
.said    Provided  (e)  always  that  no  dwelling-house  to  be  inhabited  or  adapted  to  be 

(.r)  Notice  of  the  spfical  must  be  given  to  the  IochI  authoritv  :  Jietjulations  of  thi:  Tribunal 
of  Appeal,  lS9a,  ^  4. 

(y)  The  Court  will  not  grant  a  mandamus  to  compel  the  L.  C.  C.  to  conseut  to  the  retention 
of  a  w.iU :  n.  v.  L.  C.  C,  CG  L.  J.  Q.  B.  51G. 

(c)  See  s.  5  (5),  ante. 

(a)  The  local  authority,  and  the  owners  and  occupiers  of  the  nearest  building  on  each  side 
of  t'le  proposed  building,  must  be  served  with  notice  of  the  appeal :  Regulations  of  the  I'ribuual 
of  Appeal,  1895,  §4. 

(t)  The  sliort  etfect  of  this  proviso  is  to  enable  buildings  in  existence  at  tine  passing  of  the 
Act  (or  within  seven  years  before  that  date)  to  be  pulled  down  and  re-erected  without  com- 
pliance with  the  rule  iV.id  down  iu  s.s.  1.  The  new  buildings  need  not  necessarily  be  of  the 
same  class  or  charjicler  as  the  previous  buildings  :  L.  C.  C.  v.  Daris  and  Jiowton  House,  77 
L.  T.  G93.  As  to  the  rules  to  be  obser\-ed  in  making  such  applications,  see  the  current 
regubitions,  §  II.  (2),  post. 

(c)  Where  a  site  previously  occupied  by  a  number  of  buiUlings  had  been  cleared,  and  a 
dilferent  number  of  new  buildings  had  been  erected  on  the  site,  these  buildings  were  held  to 
be  re-erected  within  the  meaning  of  the  sub-section,  although  the  boundaries  of  each  building 
iiitfered  from  those  of  the  former  buildings  ;  L,  C.  C.  v.  Davis  and  liou'ton  House,  supra.  ]u 
a  later  cnsc,  it  was  hold  allowable  to  erect  a  factor}'  about  52  feet  in  height  upon  the  site  of 
tix  dwelling-houses  :  L.  C.  C.  v.  Patman  and  Fothcringliam,  67  J.  P.  285.  See  also  L.  C,  C. 
V.  Davis  and  liowton  House,  supra. 

(</)  As  to  the  requirements  of  plans,  see  per  Lord  Alverstone,  C.J.,  in  L.  C.  C.  v.  Patman 
and  Fotheringham,  supra. 

(e)  So  far  as  it  relates  to  dwelling-houses  inhabited  or  adapted  to  be  inhabited  by  persons 
of  the  working-class,  and  situate  outside  the  city,  this  proviso  is  now,  by  virtue  of  the 
Amendment  Act,  1898  (61  &.  02  Vict.  c.  cxsxvii.),  s.  4,  to  be  read  and  to  have  effect  as  if  the 
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iulii»l)iUi|  liy  pcrnoiuiof  thcworkiiv;  cUiw  (/)  ■■)    '  inn.jl 

lie  crocliil  tir  rv-erfctcj  uitliin  M«  preteribfl                                                        ;  tlio 

(iMt.t  fruiit  iir  ln.•«rl•^t  oxlcnial  wall  i>i  -u.  i,  i  mi  un^  li -mi  iIp   .  i  j.  ■  ito  Hi<lu 

of  '    iiikI   tlut   iiu  ImiMiiii;  or  Ntnictiiru  hhall  l>o   CMiivcrti'il  into  bucli 

dwi  ■'       "              .'    '  '    '            '  as  tu  oxcceJ  hiicli  lii'it;lit : 

I';  lie  re-croctioii  of  aiiv  mu-Ii  dwclling- 

huii  *   '  '  y  ft  liK.al  niitlii.rity.  (</) 

C  ■  of  any  iKjwt-rH  coiifcrrotl  u|>ou 


iK)W<r 
ilway  ; 


any  i *., , ,      ...  ..^.    .  i .lit  for  railway  irnqjobc-s 

14.  [Reptaled  by  the  lA,ndun  Jtuilding  Acl,  1«'JK.  aiul  rr/./j<:r./  hi/  $.  3  (.'{)  </ Ihal 
AH.     8eepo«<,  p.  &5C.] 

15.  ..I  '■  oijo.] — In  any  cano  wiiiTo — 

(1)  Tl  "f  tliw  Act  uiak'o  it  a  cumlition  uf  tiiuir  saiictioii 

(t)  the  form»t!'>n  or  Inyin?  ntit  of  any  iitroct  for  carriftKO  traffic  over  ln!i<l  wliirli 
cis!  '  of  thi-t  Act  or  at  any  time  within  bovoii 

y  '.  Iiavc  been  occiipicl  liy  Luililiugx  or  l>y 

ni..  i;  ir 

(b)  the  a  :  u.so  for  carriage  trefBc  of  any  street  or  way  not  jiroviounly 

th.i:  'i  r  wav  kImII  he  throughout  or  in  nnv  |iart  of  a  greater  width 

t):       •     r         ■        r    ■ 

(2)  Tl  line  tliat  tlio  prcticribcd  diatonco  from  tlio  centre  of  tlio 

■  .-■.'■■'  'I.-.  ...........  feet; 

the  C'onr  of  land  or  buildings  rc<|iiireil  for  .such 

greatiT  «  i:. CO  conijicnuation  for  the  lo«4  or  injury 

(if  an         1  '  1  |iiircnicnt 

Ti  II  if  M  't  a  T.  ••.!  within  two  months  from   the 

tini  "in  arrived  nt  may  (uiilc^'*  tliu 

Co'  ■vered  in  a  Kummary  maniuT  (A) 

vs<  ■  I  exceeds  fifty  {louiids  in  which 

c*.."  i'n  according  to  llie  proviHions 

colli  i  '  !i.-  where  questions  of  dis- 

|iuti  1  .  ;iled  liv  arliitration  and  f>>r 

that  (tuqiuM)  tiwiw  Act^i  im>  far  as  aji(ilioal<lu  nliall  l<c  dceine<l  to  he  incorporated  witli 
thw  Act : 

r            '  "                 •  within  two  months  from  the  time  of  such  condition  or 

dc;.  ••  or  arrivo<l  at  if  the  amount  of  such  compcn.'iation  lia-s  not 

Im  .  r  Kuch  time  it  shall  be  lawful  for  tlio  Council  to 

wft  in 

I  '  •    ■-  -    >    .    -    :--.:    ;,   thoVBhall 

pa  1>y  him  in 

I.  .  ii'il    willi     tliu 


iiri       III 


m  .  •  of  the  amount  of  comjieniiation  : 

w<  •  ■  t  from  the  cmln  of  the  roulwav  "  were  «ul»«titat«l  for 

th.  ."  which  are  prioted  io  italic*.     TfiG  "  preicribol  ditUncc  " 

(/;  T  the  Act,  bat  it  hu  lircn  hrlil  to  mun  that  cUm  nt 

n«rton«  »  h  litinn  of  life  that  ovrrcrowilintj  it  liVrlv  t..  t.x'ko 

pt«f«  :/,.<.  I.  1.  ;  nl^T.fM.      !*r«  allKi   'n.if  T.  /■ 

TOUT.  t<i7  :  «n.l  '  -  J.  I".  U7.     A«  to  whiHher  •  •!«  i 

hof»e«  brl.mi:in.f  to  »  i  m,  .  .......  .i    ..  _.    /    i   ..  i    ...  — i  , 

o  adapted  to  li-  u«ed  .... 

factare  trade  or  biuineji,"  •  .        ..        ■  i 

•.  4-i,  f—t. 

(ff)  \%  to  the  i*-«rectinn  of  dwtUioc-hoiue*  i^eaerallf ,  *e«  (.  43,  poit,p.  49C. 

(1)  That  U,  in  a  Coart  of  Sammarr  Jaritdiction.  Se«  •.  I'M!,  paH,  p.  iH  ;  and  .S(.  I'ancrai 
VtMry  y.  /htUrborf,  V6  L.  J.  C.  I*.  U3 ;  It.  r.  EJrartb,  13  Q.  B.  D.  SBO ;  R.  T.  Uannay,  U 
U  J.  M.  C.  27. 
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For  the  purpose  of  this  section  the  expression  "  owner"  has  the  same  meaning 
as  in  the  Land  Clauses  Acts,  (i) 

16.  (k)  As  to  erection  of  hiiildings  at  less  than  prescribed  distance  from  ceiitre  of 
ways  not  being  highways.^ — Where  after  the  commencement  of  this  Act — 

(i)  an}'  new  building   or  structure  is  erected  or  commenced  in  such  manner 
that— 

(a)  any  part  of  any  external  wall  of  any  such  building  or  structure  ;  or 
if  there  be  between  such  external  wall  and  the  roadway  any  forecourt  or 
other  space — 

(b)  any  ])art  of  the  external  fence  or  boundary  of  such  forecourt  or 

space 
is  or  will  be  in  any  direction  distant  from  the  centre  of  the  roadway  of  any 
way  (not  being  a  higliAvay)  less  than  the  prescribed  distance  or  less  than 
Biich  other  distance  as  may  have  been  sanctioned  by  the  Council  or  the 
tribunal  of  appeal ;  or 
(ii)  Any  conditions  or  terms  subject  to  which  the  sanction  of  the  Council  or  the 
tribunal  of  appeal  in  relation  to  any  such  building  structure  forecourt  or 
space  was  obtained  have  not  been  complied  with ;  or 
(iii)  The  time  during  which  such  sanction  was  limited  to  continue  has  expired ; 

the   way   shall  not  become  a  highway  except  subject  to  the  following 
provisions : — 
(i)  A  written  notice  shall  be  served  upon  the  Council  of  the  proposal  to  make  the 

way  a  public  highway  ; 
(ii)  The  Council  may  at  any  time  within  two  months  (!)  after  the  receipt  of  such 
notice  serve  a  notice  upon  the  owner  of  such  building  structure  forecourt  or 
p.  space  or  the  builder  requiring  him  to  cause  the  same  or  any  part  thereof  to 

j_  .  be  set  back  so  that  every  part  of  any  external  wall  of  such  building  or 

structure  or  of  the  external  fence  or  boundary  of  such  forecourt  or  space 
',  ■  shall  be  in  every  direction  at  a  distance  not  less  than  the  prescribed  distance 

^  from  the  centre  of  the  roadway  of  such  way  or  at  such  distance   and 

according  to  such  conditions  and  terms  (if  any)  as  the  Council  or  the 
tribunal  of  appeal  may  have  sanctioned  and  prescribed  ; 
(iii)  Unless  and  until  such  iirst-mentioned  notice  has  been  given  to  the  Council 
and  such  last-mentioned  notice  (if  any)  has  been  complied  with  the  way 
shall  not  become  a  highway : 
Pro^nded  that  this  section  shall  not  affect  the  erection  or  extension  of  any  building 
or  stiTjcture  within  the  limits  of  any  area  which  may  have  been  lawfully  occupied 
by  any  building  or  structure  at  an}'  time  within  two  years  before  Jidy  22,  1878,  or 
the  erection  or  extension  of  any  building  or  structure  lawfully  in  course  of  erection 
or  extension  on  the  said  22nd  day  of  July. 

17.  (m)  Sanction  to  construction  of  new  buildings  at  less  than  prescribed  distance. — 

The  Council  may  sanction  the  erection  of  any  new  building  or  structure  at  any  less 
distance  than  the  prescribed  distance  from  the  centre  of  the  roadway  of  any  way 
(not  being  a  highway)  to  be  specified  in  such  sanction  or  the  continuance  of  any 
new  buUding  or  new  stnicture  erected  at  such  less  distance  or  the  continuance 
thereof  for  a  limited  time  only  to  be  specified  in  such  sanction  in  such  cases  and 
subject  to  such  terms  and  conditions  (if  any)  as  they  may  think  proper 

(i)  The  word  "  owner,"  as  defiued  in  the  Lands  Clauses  Act,  1845  (8  Vict.  c.  18),  s.  3, 
means  "  any  person  or  corporation  who,  under  the  provisions  of  this  Act  or  the  special  Act, 
would  be  enabled  to  sell  and  convey  lands  to  the  promotors  of  the  undertaking." 

(A)  Ke-enacting  41  &  42  Vict.  c.  32,  s.  7  ;  53  &  54  Vict.  c.  ccxliii.  s.  34.  As  to  "  prescribed 
distance,"  see  ante^  p,  477  ;  for  penalties,  ;;o.«f,  s.  200. 

(()  Where  this  period  expires  between  August  8  and  September  14  it  is  deemed  to  be 
extended  for  twenty-eight  days.     See  s.  174,  post. 

"Months  "  mean  calendar  mouths  (Interpretation  Act,  1889,  9.  3),  excluding  the  day  of  the 
receipt  of  the  application,  but  including  the  day  of  the  refusal  to  sanction  it.  Radclijje  v, 
Barthohmcw  (\m2),  1  Q.  B.  161. 

(m)  Ke-enacting  41  &  42  Vict.  c.  32,  s.  7t 
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■such  MDctiun  nuiy  Ixs  frsmeU  in  fiach  maimer  at>  to  %\'y\y  to  ftll  now 

1  inv  sti"h  Tnv  rj  nnv  jart  thirpof 

;  I'V  the  Council  sludl  not  in  any  manner 
a  land. 

18.  (a)  RtqMlationt  to  h*  printed  and  mpplied.] — Copiea  ot  the  priutcd  rcgu- 
Ir  "  ■       ■  Mncil  i«ue<l  for  the  purjioses  of  tliiit  Part  of  thin  Act  Hhall  be  kept 

>  til  ainl  KupplietJ  at  all  n'asonablc  times  without  cliargo  to  any 

»;  ;  ■    :  if  mo  same. 

IP      .,.»■>     \\-i i:,,,„,  un.ler  Part  II.  of  this  Act  fur  the  Ranction 

iii;  out  of  11  (itri-et  or  the  adaptation  uf  a  Kircct 
I.    ..  „■   .  .    ....  :  for  the   cortilieato  of  a  di.Ktrict  iiur\'eyor  in 

diaoHnfifxl  will.  .tjoiuil  ^-miit  of  xuch  Kanction  or   with   any 

cuodition  iro|ioKc  .  .  .  .  « ilh  llio  refusal  of  ituch  certificato  ax  aforesaid 

he  may  ap|>eial  to  the  thl>unal  of  appeal. 

90.  Al  to  prioale  roadt  laid  out  fcy  a  milway  mmpan;/.] — NothinR  in  tluH  Part 
of  'h^  .Art  Khali  extend  or  apply  to  any  private  n>atl  foniu-d  or  Ini'l  out  by  a 
r  "iiianv  and  uiie<l  at  an  approach  to  a  station  or  Htation  yani  or  as  an 

land  (ued  for  railway  puqMLKvu. 

91.  Exemi<ti»g  arlain  SehorJ  Board  iai7<//n<7«.}— Notwithstanding  anything  in 

•1  ■     «    '  -■  '   1  ...'  i:..  .-   ■     I.,.  cDM'tod  uiKin  any  lands  now  belotijrin;;  to  the  School 
!  :  ovi-r  which  tlii-y  have  [lowers  of  conipiils<iry  purchaso 

,    ..   .-,  in  the  present  session  of  Parliament  may  be  erected  in 

witli  the  provisions  of  any  Act  in  force  immediately  before  tlie  jNtssing 


PART   III. 

untta  or  nuiLDixo  rBOSTAOB.  (7) 

IS.  (1)  (r)  Modt  o/proeteding  with  regard  to  building*  beyond  line  of  tirtel.'}-— Ha 
building  or  ctmctare^a)  iliall  witliout  the  consent  in  writing  of  the  Council  bo 

(■)  Sc*  I II.  (1)  of  the  carr  >r.  p.  &I7,  and  Mc  •.  lIC. 

(a)  8m  L  C.  C  V.  IjanJuH  i  Q.  II.  t'>Oi;. 

Ifi)  T'      •    •  .  '    I  lucatinn  (London)  Act.  1903. 

(yi  Dor  ilo«i  it  aRcct  tb«  (lowen  con- 

ferrr.! 

(r  .ml  line  (if  buildioKt  in  a  ttrrrt 

•h«ll  l>oa  this  vectiuu  and  ■.  75  of  the 

V   •-  ■  .  .nt. 

r  a  K<vrn  ttructure  it  nr  not  a 
~'   ]fr  Kmnedr,  J.,  in  A.  C.  C. 
T.   /..luBi;...  .1  |>.   M6.      .So   >  rule  ni'ti  for  a 

■»aa«i<iM«4  f  *  •«  rvfuM^I  (-n  thit  ^r.ond.     Vtwil 

SfTTtft  i„,  ■<■■   !•-■■    II!        .-..u.ii.     I.,  in 

I'mHrr  r.  S'  i  fuf 

KiTinic  •  «i .  iinX* 

within  th«  :  .  U:,  J....t  v.  J-.^  1.  TJ  ;  a 

14-inch  w«i  r  «  dwarf  wall  »  •.  t^ry  if 

'■-'••■  '■ '  ,    ..;.-..  out  from 

^  -tandinif  a.  73  *.f  the  Act), 

r.   /     I'.  '•.  (l"tM>,  I  <}.  11. 
-■-       -    :     ■  ili  ai.'l  nut  '1   l'> 

U   I:  ■  .  r.  ■  •  '    \  -  ■  r  hand,  a  "tn- 

p«:.\  ».  .V- ..   .. , ™.li-ctrd  tv  •.  .  .         .^    incut 

Art,  aprcial  Act  waa  iocr>D>i<trat  with  tiiat  Act,  iiiun  Jiy.  I",  v. 

t.  C.  .  .'  ii.  II,  &13;  and  a  oumtwr  of  adrcniacaxn. -  ^  of  mttal  caaca 
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erected  beyond  the  general  line  of  buildings  (J.)  in  any  street  or  part  of  a  street  place 
or  row  of  houses  in  wliich  the  same  is  situate  in  case  the  distance  of  such  line  of 
buildings  from  the  highway  does  not  exceed  fifty  feet  or  within  fifty  feet  of  the 
highway  when  the  distance  of  the  line  of  buildings  therefrom  amounts  to  or  exceeds 
fifty  feet  notwithstanding  there  being  gardens  or  vacant  spaces  between  the  line  of 
buildings  and  the  highways.  Such  general  line  of  buildings  shall  if  required  be 
defined  (m)  by  the  superintending  architect  by  a  certificate  such  certificate  to  be 
issued  within  one  month  from  the  da'^e  of  the  application  therefor. 

(2)  This  section  shall  not  apply  to  any  building  or  structure  erected  after  this 
commencement  of  this  Act  upon  land  which  either  at  the  commencement  of  the 
Act  or  at  any  time  within  seven  years  previously  has  or  shall  have  been  lawfully 
occupied  (!u)  by  a  building  or  structure. 

23.  (a;)  (1)  Buildings  prujecting  heyond  general  line  when  taken  down  to  he  set 
hack-l — In  case  any  building  or  structure  wliich  shall  in  any  part  thereof  project 

with  wood  and  canv.13  fronts  arranged  to  be  lit  hy  electric  light  and  fixed  by  irou  supports  to 
the  front  wall  of  a  house,  from  which  they  projected  10  inches  beyond  the  genenil  line,  were 
held  not  to  be  "structures,"  L.  C.  C.  v.  Illumiiialvd  Adneriisement  Co.  (I9U4),  2  K.  U.  886. 
See  also  note  to  s.  5  and  cases  there  cited  ;  and  see  Clark  v.  St.  Pancras  Vestr;/,  3-t  J.  P. 
181  ;  St.  George's  Vatri/  v.  Spiirrow,  33  L.  J.  M.  C.  118  ;  Kerr  v.  Preston  (Corporation  of),  G 
Ch.  D.  403,  considered  in  Grand  Junction  Waterworks  v,  Hampton  L'.\C.  (No.  1)  (1898),  2  Ch. 
331;  Williams  V.  Wallase;/  L.  BJ.,  16  Q.  B.  D.  718;  L.  C.  C.  v.  Scheuvik  (1905),  2  K.  B. 
C95  ;  and  cnses  cited  under  s.  155  of  the  Public  Health  Act,  1875,  post,  p.  627.  See  also 
Tunmer  v.  Partington  Ad.  Co.  68  J.  P.  318. 

Proccediiu/sJ'or  Penalties,  etc, — Proceedings  must  be  taken  within  six  months  of  the  com- 
mencement of  the  building  beyond  the  line,  and  that  although  the  architect's  certificate  was 
not  issueil  until  aftenvards,  L,  C.  C.  v.  Cross,  61  L.  J.  M.  C.  IGO.  See  also  s.  166,  post,  and 
notes  thereto. 

Proceedings  are  taken  by  the  County  Council  under  s.  200  (3),  as  amended  by  the  Amend- 
ment Act,  1S98,  s.  7  (see  p.  557,  post).  In  addition  to  imposing  a  penalty,  the  Court  may 
make  an  order  to  demolish  the  building  or  structure  (see  s.  170,  post,  p.  535).  As  to  the 
powers  of  local  authorilies,  see  s.  171,  post. 

(I)  The  General  Line  of  Iluildings. — The  general  line  of  buildings  may  vary  in  different 
parts  of  the  same  street,  and  the  building  must  conform  to  the  line  of  the  row  of  houses  in 
which  it  is  situated,  Barlow  v.  .S(.  Mart/  Abbotts,  Kensington,  11  A.  C.  263.  A  corner  house 
may  be  in  two  streets,  and  nmst  conform  to  the  line  in  both,  Gilbart  v.  Wandsworth  Bd. 
of  if.,  60  L.  T.  190.  See  also  Vixei/  v.  L.  C.  C.  (1896),  60  J.  P.  217.  As  to  projections  from 
shop  fronts,  bay  windows,  etc.,  see  s.  73,  post.  As  to  demolition  of  buildings,  see  s.  170, 
post, 

(u)  Defining  the  General  Line. — The  superintending  architect  is  to  decide  pro  re  nata  what 
is  the  general  line,  Bauman  v.  St.  Pancras  Vestry,  L.  R.  2  Q.  E.  528;  and  his  decision  is 
final,  unless  appealed  against,  in  which  case  the  decision  of  the  Tribunal  of  Appesvl  is  final, 
Worley  v.  St.  Marij  Abbotts,  Kensington  (1892),  2  Ch.  404.  In  defining  the  general  line  he 
ought  to  have  regard  to  any  buildings  previously  existing  on  the  site,  although  removed  before 
the  line  was  deiSued,  Lord  Auckland  v.  Westminster  B.Bd.  of  11'.,  L.  R.  7  Ch.  597.  Before 
the  offence  of  building  beyond  the  line  can  be  made  the  subject  of  proceedings,  the  line  must 
be  fixed,  but  the  certificate  of  the  architect  may  be  issued  either  before  or  after  the  buildings 
h.ave  been  erected,  Spackman  v.  Plitmstiad  'Bd.  of  11'.,  L.  R.  10  X.  C.  229.  See  also 
Simpson  V.  Smith,  19  W.  \l.  355.  It  is  for  the  architect  to  determine  the  extent  of  the  space 
along  which  a  line  is  to  be  laid  down  {Barlow  v.  St.  Mary  Abbotts,  supra),  .and  in  what  street, 
place,  or  row  of  houses  a  building  is  situate,  Ailen  v.  L.  C.  C.  (1895),  2  Q.  B.  587.  The 
Tribimal  of  Appeal  can  confirm,  reverse,  or  vary  his  decision  upon  these  points,  Pe  The 
London  Building  Act,  1894,  and  the  L.  C.  C.  (1904),  91  L.  T.  501 ;  and  see  note  to  s.  181,  post, 
p.  637. 

(»•)  In  Scott  V.  Can-itt  (1899),  82  L.  T.  67,  it  was  held  that  land  occupied  by  buildings  or 
structures  originally  erected  thereon  in  accordance  with  s.  75  of  the  Metropolis  Management 
(Amendment)  Act,  1862,  but  subject  to  a  condition  that  the  height  of  such  buildings  or 
structures  should  not  exceed  one  storey,  is  not  lawfully  occupied  by  such  buildings  or 
structures  within  the  meaning  of  this  section  so  as  to  justify  the  substitution  without  the 
consent  of  the  County  Council  of  three  storeyed  buildings  or  structures  on  the  same  sites  in 
advance  of  the  general  line  of  buildings  in  the  same  part  of  the  same  street  as  fixed  under 
the  Act.     See.also  ll'cii./on  V.  L.  C.  f.  (1894),  1  Q.  B.  812,  n«<f,  p.  490. 

(.!■)  The  section  does  not  prevent  the  subsequent  completion  of  a  building  existing  in  an 
unfinished  state  at  the  time  when  the  general  building  line  is  established,  but  the  work  done 
must  amount  to  a  buildiug  or  structure,  Wendon  v.  L.  C.  C,  [1894]  1  Q.  B.  812.  As  to  time 
at  which  matter  of  complaint  arises,  see  L.  C.  C.  v.  Cross,  61  L.  J.  M.  C.  160.  See  i  II.  (2) 
of  the  regulations  of  the  County  Council,  post,  p.  617. 
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r  i*rt  of  a  street  place  or  row  of  housei) 
•  "inh  c(jns«iit (/)  and  such  conditions 
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(/)  Tb*  nwiwr  of  »  h<>a»c  in  t  •lrt*t  tnok  out  ihe  front  ir*ll  of  tlie  emuml  muI  first  floor*, 
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may  think  proper  shall  he  dedicated  to  and  left  open  for  the  use  of  the 

public,  (g) 
(2)  That  the  building  or  structure  shall  be  used  only  for  such  purposes  as  may  be 

specified  in  the  consent  or  shall  not  be  used  for  any  particular  puqioses 

specified  in  the  consent  unless  with  the  further  consent  of  the  Council 

obtained  when  a  change  of  purpose  is  desired  : 
And  generally  any  other  condition  wh^ch  the  Council  may  deem  it  expedient  to 
impose  in  the  public  interest. 

27.  Consent  not  to  affect  rest  of  general  /i  we.]— The  consent  by  the  Council  to  the 
erection  of  any  building  or  structure  beyond  the  general  line  of  buildings  in  any  part 
of  a  street  or  "the  erection  of  such  building  or  structure  shall  not  be  deemed  to  affect 
or  alter  in  that  or  any  other  part  of  the  street  the  general  line  of  buildings  as 
existing  at  the  time  of  such  consent. 

28.  Register  of  conditional  consents  to  he  hept  and  open  for  inspection^ — The 
Council  shall  keep  a  register  of  all  conditional  consents  given  by  them  under  this 
Part  of  this  Act  and  shall  keep  the  same  open  for  inspection  by  all  persons  interested 
at  aU  reasonable  times. 

29.  Defining  in  what  street  a  building  or  structure  is  situate.'\ — The  super- 
intending architect  shall  if  required  by  the  Council  the  local  authority  or  any  person 
interested  for  the  purposes  of  this  Part  of  this  Act  determine  in  any  case  in  what 
street  or  streets  a  building  or  structure  is  situate  such  determination  to  be  evidenced 
by  his  certificate.  Any  person  aggrieved  by  such  certificate  may  appeal  to  the 
tribunal  of  appeal,  (h) 

30.  Part  of  Act  not  to  apply  in  Citi/.] — Tliis  part  of  this  Act  shall  not  apply 
within  the  City. 

31.  Certain  powers  of  railway  companies  not  affected  hy  this  part  of  Act."] — 
Nothing  in  this  Part  of  this  Act  shall  affect  the  exercise  of  any  powers  conferred 
upon  any  railway  company  by  any  special  Act  of  Parliament  for  railway  purposes,  (f) 


PART  IV. 

NAMING    AND    NtTMREniNa    OF   STREETS. 

[32.  (A-)  Notice  of  new  name  of  street  to  be  given  to  County  Council.] 

[33.  ilc)  Affixing  names  of  streets  by  local  authority.] 

[34.  {k)  Altering  names  of  streets.] 

[35.  {h")  Notice  of  altering  names  of  streets  by  County  Council.] 

[36.  Numbering  houses.  (X)] 

(.17)  See  as  to  dedication,  L.  C.  C.  v.  Best,  9  T.  L.  R.  499. 

(/()  This  re-eu.icts  s.  33  of  tlie  London  Council  (General  Powers)  Act,  1890.  See  cases 
cited  in  note  {»)  to  s.  23,  ante,  p.  491,  .ind  Part  XV.,  ptifl,  p.  5M4.  Notice  of  an  appenl 
under  this  section  must  be  given  to  the  superintendiuj;  architect,  to  the  local  authority,  and 
to  all  other  persons  entitled  to  notice  of  the  superintending;  architect's  certificate,  Ile(jutalions 
of  the  I'ribiinal  uf  Appeal,  1895,  }  4.     See  Allen  v.  L.  C.  C.  (1895),  2  Q.  B.  587. 

(i)  An  autliority  in  a  special  act  to  build  a  railway  station  on  a  particular  site  was  held  to 
override  the  enactmenls  relating  to  the  general  building  line:  Cltif  cj-  S.  London  Ry.  Co.  v. 
L.  C.  C,  [1891]  2  Q.  B.  513;  CcHJielJ  It.  D.  C.  v.  Crowborough  Dist.  Water  Co.  (1899),  2 
Q.  B.,  psr  Ridley,  J.,  at  p.  071. 

{k)  Re-enacting  25  &  2G  Vict.  c.  102,  s.  87.  See  the  Regulations  of  the  Council,  S  II.  (13), 
post,  p.  649, 
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[87.  (0  Power  to  Cuuncil  tu  uamu  auJ  uuiubcr  strceU  iu  default  of  local  authority 
complying;  with  order.] 

[38.  Itegister  to  b«  kept  of  altcralioiu  iu  iiamco  uf  btrvclii.  (ni) 


TAUT  V.(h) 
om  srACBS  aboit  hiildings  a.nd  iikigmt  or  uciu>ing8. 

38.  yi'niiimi  •  f"  domtttie  building  "  in  ihi*  part  of  AH^ — For  the  purposes  of 
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amil . ..:;,.  ,...;.....    .          !   n.  '    r.  •  «->sarily  adjoin  the  rear  boundaty  of 

the  premiitcs.  (/>) 

41.  (1)  SjMct  at  rrar  </  dviiuitii-  tiuildiiii/$.] — With  rc-ii-cl  to  ilonustic  hiiiI(liii;,Ti 
crertc*!  after  tlio  rotniiKiicenieiit  of  this  .Xct  aii<l  al'iittiii^  (7)  ii|>on  a  Htrrrt  foniied 
or  Ui<l  nut  (r)  after  tho  coiniueuceincnt  of  this  Act  the  following  pro\'iaionii  bhall 
have  cflcct  (»)  : — 

(i)  Thi  r      •    "  '  ..  |,|j.,|  in  (),p  fear  of  ever>-  .Ktich  building  an  o|)en  siwco 

•  -ong  to  Kuch  building  and  of  an  a^cgregatc  extent  01  not 

|.--   l;...,    1....      J.  ft.;' 

Wli.  r.-  ill.  r.    i.i  a  l>a«enient  Morey  directly  an<l  sufficiently  lighted  and 

■■    •  •  '   ■    '  '  •-■ti  f]«rv  prtivided  under  the  jireceding  section  irre- 

whiih  the  pround  .slurey  is  appropriated  or  where 

:  .  lit  vi,  r.  V  1  lit  m1,.  r..  the  ground  Htorey  is  not  con- 

ti  h|ince  n'<juire<l  bv  thin  section 
I  ...  ,|j^^  „f  ,|,p  gj.„u,„j  htorey  or  a 
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(0  IU.«Baetimt  «A  *  4«  Virt.  e.  14,  «.  5. 

(■)  R*-«Mctit.  •  —   ..  142. 

(a)  TkU  part  <r. 

it)  DouMatk  I  •.  5  (26).     Sm  alio  L.  C.  C.  r.  DaeU  <t  Stmton 

Homtr,  77  L.  T.  iM,     >uf  U>'  '  a  brrlaw  nquirini;  thr  pmrisinn  of  an  open  i|«ce 

al  tb*  nar  of  •  oaw  domM'  tho  «bol«  ratine  of  a  lin''  nf  buildiiiKi  which  wa> 

IttttMlftl  fnr  naa  fnr  ihr  rori-*'  •  '-1  •t«t>liox  aod  cnach-bou>r«  muit  \»  re^rdcd  a«  a  iingla 
buildiofc.  [A  plan  nf  tbr  buililing  10  the  atwve  caac  ia  printed  io  the  rrpurt  at  p.  166.]  A.-H, 
V.  Mtirillt  I  1»06).  4  U  li.  R.  IA«. 

( ■>)  !>M  Public  Uoaltb  (Loodoo)  Act,  18»t,  u.  9«  «  «f.,  /kw(,  p.  612.  For  proalUn,  m« 
•.  *»  (»)  (»). 

(«)  A.  t«  niM '      -' ' '      -    "■■-'•/  Diit.  BH.  nf  ir.,  A 

A.  C,  M7.  al  p.  •  \\i.1\\.     Wh»i»  two 

Of  Diorv  prnp^'fti.  1  :pird  fnr  one  purpoa«, 

»b»T  an  eriwidrrril  at  ..:.«,  auU  "  »l.ul  '  en  all  tiii  »;rtiu.  I'ht  1 '.-/.. r J,  Ij.l.  v.  A.  ('.  C'. 
(lato),  3  Ch.  4VI.  Hr«.  alx^  /..  C.  ('.  T.  CMxnt  (I90i),  3  l_  U.  K.  IIO.I,  and  no<c  Io  t.  77  of 
tbf  M"    »'■       '   •      -      ■    •'.  p.  i»7. 

(r,  !<i«iD«d  tn  cooimroCT  a  atntl,  IM  t.  8,  aatr,  p.  482. 

(•;...  -  -(3)  (').;»«,  p.  Ml.. 


494  57  &  58  VICT.  C.  213. 

or  yinvy  ami  a  receptacle  for  ashes  and  enclosing  walls  none  of  which 

erections  shall  exceed  9  ft.  in  height : 
(ii)  Such  open  space  sliall  extend  throughout- the  entire  width  of  such  building 

and  to  a  depth  in  ever}-  ]iart  of  at  least  10  ft.  from  sucli  building  : 
(iii)  The  height  of  any  sucli  building  in  relation  to  the  space  required  in  the  rear 

thereof  shall  be  fixed  and  ascertained  as  follows  : — 

(a)  An  imaginary  line  (hereafter  referred  to  as  "  tlie  horizontal  line  ")  shall  be 

drawn  at  right  angles  to  the  roadway  formed  or  to  be  formed  in  front  of 
the  building  and  tlirough  or  directly  over  a  point  in  front  of  the  centre 
of  the  face  of  the  building ; 

(b)  Tlie  liorizontal  line  shall  be  produced  to  intersect  tlie  boundary  of  the  open 

space  furthest  from  tlie  said  roadway ; 

(c)  The  horizontal  line  shall  bo  drawn  throughout  at  the  level  of  the  pavement 

formed  or  to  be  formed  in  front  of  the  centre  of  the  building  unless  the 
site  of  the  building  incline  towards  tlie  roadway  or  site  of  the  roadway 
in  which  case  the  horizontal  line  shall  be  drawn  directly  over  the  said 
point  in  front  of  the  centre  of  the  face  of  the  building  at  the  level 
throughout  of  tl;e  ground  at  the  boundary  of  the  space  furthest  from 
such  roadway  where  such  boundary  is  intersected  by  the  horizontal 
line  ; 

(d)  A  second  imaginary  line  (in  this  Part  of  this  Act  called  "the  diagonal 

line  ")  shall  be  drawn  in  the  direction  of  the  building  above  and  in  the 
same  vertical  plane  with  the  horizontal  line  and  inclined  thereto  at  an 
angle  of  63i  dearees  and  meeting  the  horizontal  line  where  it  intersects 
the  boundary  of  the  space  furthest  removed  from  such  roadway ; 

(e)  No   part  of  such   building  shall   extend  above  the  diagonal  line   except 

chimneys  dormers  gables  turrets  or  other  architectural  ornamenis  aggre- 
gating in  all  to  not  more  than  one-third  of  the  width  of  the  rear  elevation 
of  such  building  and  except  any  building  wdiich  under  the  provisions  of 
this  section  is  permitted  on  the  open  space  ; 

(f )  When  the  pavement  in  front  of  a  building  is  not  all  on  one  level  then  for 

the  purpose  of  compliance  with  this  section  the  mean  level  of  such 
pavement  shall  be  deemed  to  be  the  level  thereof. 

And  wdiere  the  boundary  of  the  space  at  the  rear  of  such  building  is 
not  parallel  with  the  rear  wall  of  the  building  then  for  the  purpose  of 
this  section  the  horizontal  line  shall  be  drawn  to  a  point  distant  from 
such  rear  wall  the  mean  distance  from  such  wall  of  the  boundary  of  the 
space  at  the  rear  of  such  building  whether  such  point  be  beyond  the 
said  boundary  or  not ; 

(g)  When  the  boundary  of  the  space  at  the  rear  of  any  such  building  shall  be 

so  irregular  in  shape  that  a  doubt  arises  as  to  how  the  measurement 
shall  be  taken  application  shall  be  made  to  the  Council  and  the  applicant 
if  dissatisfied  with  the  determination  of  the  Council  may  appeal  to  the 
tribunal  of  appeal ;  (?) 
(h)  When  the  land  at  the  rear  of  any  such  building  and  exclusively  belonging 
thereto  abuts  immediately  upon  a  street  or  upon  an  open  space  which  is 
dedicated  to  the  public  or  the  maintenance  of  which  as  an  open  space  is 
secured  permanently  or  to  the  satisfaction  of  the  Council  by  covenant 
or  otherwise  the  horizontal  line  shall  be  produced  and  the  diagonal  line 
may  be  drawn  from  the  horizontal  line  at  the  centre  of  the  roadway  of 
such  street  at  the  level  of  the  surface  thereof  or  at  the  further  boundary 
of  such  open  space  and  it  shall  not  be  necessary  to  provide  any  open 
space  at  the  rear  of  such  building  : 
(iv)  The  Council  may — 

(a)  In  the  case  of  a  building  at  a  corner  abutting  («)  upon  two  streets ; 

(b)  In  the  case  of  a  building  at  a  comer  abutting  on  one  side  upon  a  street  and 

on  another  side  upon  an  open  space  not  less  than  40  ft.  wide  at  any  part 

(')  .Sec  Part  XV.,  post,  p.  534. 
(m)  See  note  to  b.  41  (1),  ante. 
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(i)  At  least  one  month  before  commencing  to  erect  any  such  dwelling-house 
the  person  intending  to  erect  the  same  shall  deliver  at  the  county  hall  a 
sufficient  plan  or  plans  exliibiting  the  extent  and  height  of  the  intended 
dwelling-house  in  its  several  parts  and  also  its  position  in  relation  to  every 
other  building  either  already  existing  or  in  course  of  erection  which  is 
adjacent  thereto  :  (e) 

(ii)  In  any  case  where  the  Council  are  satisfied  taking  all  the  circumstances  of  the 
case  into  consideration  thr>;  there  will  not  be  provided  about  such  dwelling- 
house  a  sufficient  open  space  or  spaces  for  the  admission  of  hght  and  air 
thereto  it  shall  be  lawful  for  the  Council  at  any  time  before  the  expiration 
of  one  month  (/)  from  the  delivery  of  the  said  i)lan  or  plans  by  order  (g) 
to  refuse  to  sanction  such  plan  or  plans  or  to  sanction  the  same  subject  to 
such  conditions  as  they  may  by  such  order  prescribe. 

Provided  always  {}>)  that  nothing  in  this  sub-section  shall  authorise  the 
Council  to  refuse  to  sanction  such  plan  or  plans  or  to  jircscribe  any  con- 
ditions when  sanctioning  the  same  in  any  case  where  the  open  space  or 
spaces  for  the  admission  of  light  and  air  proposed  to  be  provided  about  such 
dwelling-house  is  or  are  equivalent  to  the  open  space  or  spaces  which  would 
have  been  provided  aliout  such  dwelling-house  under  the  provisions  of  this 
Act  in  case  the  same  had  been  erected  after  the  commencement  of  this 
Act  abutting  upon  a  street  or  way  formed  or  laid  out  before  the  commence- 
ment of  this  Act : 

(iii)  No  person  shall  commence  to  erect  any  such  dwelling-house  without  having 
obtained  the  sanction  of  tlie  Council  to  the  plans  delivered  by  him :  (i) 

(iv)  Unless  the  Council  shall  within  one  month  (k)  after  the  delivery  of  the  said 
plan  or  plans  to  them  give  notice  to  the  person  delivering  the  same  of  their 
disajiiiroval  thereof  the  Council  shall  be  deemed  to  have  given  their  sanction 
thereto : 

(v)  In  case  any  person  intending  to  erect  any  such  dwelling-house  considers 
that  the  refusal  of  the  Council  to  sanction  the  plans  delivered  by  him  or 
any  of  the  conditions  prescribed  bj-  the  Council  is  or  are  unreasonable  he 
may  appeal  to  the  tribunal  of  appeal.  (?) 

43.  Saving  for  certain,  domestic  buildings  on  old  sites.'] — AVhen  any  person 
intends  to  erect  a  domestic  building  (not  being  a  dwelling-house  to  be  inliabited  ol 
adajited  to  lie  inhabited  by  persons  of  the  working  class)  abutting  upon  a  street 
on  the  site  of  domestic  buildings  existing  at  the  commencement  of  this  Act  or  on 
a  site  vacant  at  the  commencement  of  this  Act  but  which  has  been  occupied  by 
a  domestic  building  at  any  time  within  seven  yeare  previous  to  the  commencement 
of  this  Act  the  following  provisions  shall  have  eflect : 

(i)  It  shall  be  lawful  for  such  person  before  commencing  to  erect  the  intended 
domestic  building  to  cause  to  be  prepared  plans  shelving  the  extent  of  the 
previously  existing  domestic  building  in  its  several  parts  (or  in  the  event  of 
such  building  having  been  taken  down  before  the  commencement  of  this 
Act  or  having  been  accidentally  destroyed  the  best  plans  available  under 
all  the  circumstances  of  the  case)  and  to  cause  such  plans  to  be  submitted 
to  the  district  surveyor  who  shall  (if  reasonably  satisfied  with  the  evidence 
of  their  accuracy)  certify  the  same  under  his  hand  and  such  certificate 
shall  be  taken  to  be  conclusive  evidence  of  the  correctness  of  the  plans ;  (to) 

(c)  See  Byelaws  and  Regulations,  }  II.  (3),  poft,  p.  647.     For  penalties,  sec  s.  200  (3)  (6). 

(/")  Where  this  period  expires  between  August  8  and  September  14,  it  is  deemed  to  be 
extended  for  28  days,  s.  174,  post. 

(q)  Under  seal ;  see  s.  187  (2),  post. 

\h)  See  s.  41  {2),  ante. 

(i)  For  penalties,  see  s.  200  (3)  (h). 

(/■)  Where  this  period  expires  between  August  8  and  Scptcniber  14,  it  is  doenicd  to  be 
extended  for  28  days,  s.  174,  7)05^. 

(/)  See  Part  XV.,  post,  p.  534. 

(m)  As  to  the  rules  to  be  observed  in  relation  to  such  plans,  see  §  II.  (4)  of  the  Council 
Kegulations,  post,  p.  647,    See  also  Payntcr  v.  ^Vatson  (1898),  2  Q,  B.  31,  post. 
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Provided  that  a  court  of  which  the  greater  dimension  does  not  exceed  twice  tho 
less  dimension  shall  be  hold  to  comply  with  this  section  if  a  court  of  the  same  area 
but  square  in  shape  would  complj'  tlierewith. 

No  habitable  room  above  the  level  of  the  ground  storey  not  having  a  window 
directly  opening  into  the  external  air  otherwise  than  into  a  court  open  on  one  side 
the  depth  whereof  measured  from  the  open  side  exceeds  twice  the  width  shall  be 
constructed  in  any  building  unless  every  window  of  such  room  be  placed  not  nearer 
to  the  opposite  wall  of  such  court  or  t-  any  other  building  than  one  half  the  heiglit 
of  the  t(ip  of  such  wall  or  building  above  the  level  of  the  sill  of  such  window,  (s) 

46.  Superintending  architect  may  define  front  or  rear  of  buildings.'] — In  any 
case  when  it  may  be  necessary  the  superintending  architect  shall  determine  which 
is  the  front  and  which  is  the  rear  of  a  building  such  determination  to  be  evidenced 
by  his  certificate.  Any  person  dissatistied  with  such  certificate  may  appeal  to  the 
tribunal  of  appeal,  (t) 

47.  (ii)  Heiyld  of  buildings  limited.'] — A  building  (not  being  a  church  or  chapel) 
shall  not  be  erected  of  or  be  subsequently  increased  to  a  greater  height  (w)  than 
80  ft.  (^)  (exclusive  of  two  storeys  in  the  roof  and  of  ornamental  towers  turrets  or 
other  architectural  features  or  decorations)  without  the  consent  of  the  Council,  (y) 

Provided  that  where  a  contract  shall  have  been  lawfully  made  previously  to  tlie 
passing  of  this  Act  (z)  for  the  erection  or  increase  of  a  building  to  a  greater  height 
than  80  ft.  nothing  in  this  section  shall  prevent  the  erection  or  increase  of  such 
building  to  any  height  to  which  it  might  have  been  lawfully  erected  or  increased 
immediately  before  the  passing  of  this  Act. 

This  section  shall  not  apply  to  the  rebuilding  to  the  same  height  as  at  present  of 
any  building  existing  at  the  passing  of  this  Act  of  a  greater  height  than  80  ft. 

Provided  also  that  where  anj'  existing  buildings  forming  part  of  a  continuous  block 
or  row  of  buildings  exceed  the  height  prescribed  by  this  section  nothing  in  this 
section  shall  prevent  any  other  building  in  the  same  block  or  row  belonging  at  the 
date  of  the  passing  of  this  Act  to  tlie  same  owner  from  being  carried  to  a  height 
e(|ual  to  but  not  exceeding  that  of  the  existing  buildings. 

Nothing  in  this  section  shall  allect  the  exercise  of  any  powers  conferred  upon  any 
railway  company  by  any  special  Act  of  Parliament  for  railway  purposes. 

48.  (a)  Procedure  where  greater  height  allowed.] — (1)  Whenever  the  Council 
consent  to  the  erection  of  any  building  of  a  greater  height  than  that  prescribed  by 
this  Act  notice  of  such  consent  shall  within  one  week  after  such  consent  has  been 
given  be  published  and  served  in  such  manner  as  the  Council  may  direct  and  the 
consent  shall  not  be  acted  on  until  21  days  after  such  publication  or  service  or  in  the 
event  of  any  appeal  against  such  consent  until  after  the  determination  of  such 
appeal. 

(2)  (a)  The  owner  or  lessee  of  any  building  or  land  within  100  yds.  of  the  site  of 

any  intended  building  who  may  deem  himself  aggrieved  by  the  gi'ant  of 

such  consent  in  respect  of  the  last-mentioned  building ;  or 

(b)  Any  applicant  for   consent  which  has  been  refused ;    may  respectively 

within  21  days  (ft)  after  the  publication  of  notice  of  the  consent  or  after 

(s)  For  penalty,  see  3.  200  (3)  (b).    '  " 

(0  See  Part  XV.,  post,  p.  fi.';4.  NoHoe  of  an  appeal  must  be  given  to  the  superintending 
architect,  Regulations  nf  the  Tribunal  of  Appeal,  18!)5,  §4. 

(«)  Keenacting  25  &  2()  Vict.  e.  1021  s.  85  ;  53  &  64  Vict.  c.  ecxliii.  s.  36  (1).  For  penaltv, 
Ece  s.  2O0  (3)  (b). 

(«•)  See  s.  5  (21)  for  definition  of  height. 

(.r)  Ninety  feet  was  allowed  under  the  Act  of  1890. 

(i/)  As  to  "the  deliverv  of  plans  and  sections  in  order  to  obtain  consent,  see  the  Councira 
Ecijulotions,  §  II.  (G),  post,  p.  G48. 

(c)  See  rainier  v.  Oldham  (18%),  1  Q.  B.  60,  referred  to  in  the  note  to  s.  212,  post. 

(n)  Ke-enacting  53  &  64  Viot.  c.  ecxliii.  s.  36  (3). 

(6)  Where  this  period  would  expire  between  August  18  and  September  14  in  any  year,  it 
Beems  that  it  is  automatically  extended  for  28  days,  see  s.  174,  post. 
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r  ■■  ^'  ibiog  in  tl/  •■-■•,  vent  the  rai.sing  of  any 
I-  iacrea.nn^-  •  oof  to  such  an  extent 
oiii>  .1-.  uiw  Ih)  oeccsearvt  r  ■  .  i  i.rin,  .able  rooms  constructed 
in  such  tdpmost  storey  into  with  the  :  f  tliis  Act  reUting  to 
habitable  (9)  rooms. 

81.  .-ft    f^  rr-rvrtv-n  rf  r,T*^\n    ir.--rJr;.<j  '''iM  'Vr'V.i>n<.  ,.f  ^,,-,,7  nMilir-rity^ 

^  'o  hnmo 

V  .      1  to  bo 

'■     •  ■  !!•«  W"t«iiijj  cldfis  creeled  by  a  local  aulhurily  previously  to 

68.  Sawinj  for  crrtiin  domaiie  huUiiinift  vitk  ttaUn  in  the  rear.  (A)] — In  tlio 

case  of  domestic  *•<  '  '■■  •-   •  ■  -•  '  '  ■■  '  '■ •  "     -  -  i--  •    1  c  ...        -  ntnMes 

■adi  doweetic  bu  i„  Uic 

f root  opoa  a  rtm -.  .    —iiliofnot 

{')  Sm  Part  XV..  poti.'l>.  ,.1  (4)  an  to  Iw 


I  ■ocfa  trwnen  or  V*«r«ni  »m  the  Cooncii  oimr  oMcr  thu  aertion  duvet,  jUguUuiom$ 
^lim  Tnlmrnid  of  Apptal,  lio:..  f  4.  -^    -v 

trf)IU-««u.r         ....,-  M0(3)(b). 

(f>  Ai  Is  t. 

'  --"'  ;  /"  '  .  Sc«  «Im 

?  .•n».49I.  . 

:i         inr.iua  Ixbilcd, 

lanilw-a.Ttr  "t.C.  IM, 

2k2 
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more  than  150  ft.  measured  from  street  to  mews  the  following  provisions  shall  in 

certain  cases  have  effect : — 

If  the  stable  buildings  be  limited  to  a  depth  of  50  ft.  measured  from  the  mews 
frontage  and  to  a  height  of  25  ft.  measured  from  the  level  of  the  mews  and  if 
the  open  space  required  for  the  domestic  building  under  s.  41  of  this  Act  be 
provided  between  the  domestic  building  and  the  stable  building  the  domestic 
building  and  the  stable  buildiu},  may  for  all  other  purposes  of  the  said  section 
whether  in  one  occupation  or  not  be  deemed  to  be  one  domestic  building  with 
the  rear  abutting  upon  a  street. 


PART  VI.  (^) 

CONSTRUCTION   OF   BDILDINGS. 


53.  (?)  Structure  and  thickness  of  vjaUs.l — Subject  to  any  byelaws  of  the  Council 
made  in  pursuance  of  this  Act  (m)  walls  shall  be  constructed  of  the  substances  and 
in  the  manner  and  of  not  less  than  the  thickness  prescribed  by  this  Act  or  mentioned 
in  the  first  Schedule  to  this  Act.  {n) 

54.  (o)  Rules  as  to  recesses  and  openvigs.] — (1)  Recesses  and  openings  may  be 
made  in  external  walls  provided — 

(a)  That  the  backs  of  such  recesses  are  not  of  less  thickness  than  eight  and  a  half 

inches ;  and 

(b)  That  the  area  of  such  recesses  and  openings  above  the  ground  storey  do  not 

taken  together  exceed  one  half  of  the  whole  area  of  the  wall  above  the 
gi'ound  storey  in  which  they  are  made. 

(2)  Recesses  may  be  made  in  party  walls  pro^nded — 

(a)  That  the  backs  of  such  recesses  are  not  of  less  thickness  than  thirteen  inches; 

and 

(b)  That  over  every  recess  so  formed  an  arch  of  at  least  two  rings  of  brickwork 

of  the  full  depth  of  the  recess  be  turned  on  every  storey  except  in  the  case 
of  recesses  formed  for  lifts  hut  where  such  recess  does  not  exceed  five  inches 
in  depth  corbelling  in  brick  or  stone  may  be  substituted  for  the  arching ; 
and 

(c)  That  the  area  of  such  recesses  do  not  taken  together  exceed  one  half  of  the 

whole  area  of  the  wall  of  the  storey  in  which  they  are  made  ;  and 

(d)  That  such  recesses  do  not  come  within  thirteen  and  a  half  inches  of  the  inner 

face  of  the  external  walls. 

(3)  An  opening  shall  not  be  made  in  any  party  wall  except  in  accordance  with 
the  provisions  of  this  Act  in  relation  thereto. 

Provided  that  it  shall  be  lawfid  for  the  superintending  architect  on  application 
made  to  him  in  accordance  with  any  rules  made  in  that  behalf  by  the  Council  (p)  to 
give  consent  in  wTiting  to  any  modification  or  relaxation  of  the  requirements  of  this 
section  witli  respect  to  the  area  of  recesses  and  openings  in  any  special  cases  where 
he  may  think  proper  The  word  area  as  used  in  this  section  shall  mean  the  area  of 
the  vertical  face  or  elevation  of  the  wall  or  recess  to  which  it  refers. 

(i)  As  to  penalties  for  offences  against  tlie  provisions  of  this  part,  see  s,  200  (3)  (b).  As  to 
buildings,  etc.,  which  are  exempt  from  the  operation  of  this  Part,  see  s.  201,  post. 

(1)  Re-enacting  18  &  19  Vict.  c.  122,  s.  12.  Under  the  old  law  the  regulations  did  not 
apply  to  public  buildings  or  buildings  exempted  from  the  old  Act,  Sen.  v.  Carruthers,  4 
B.  &  S.  804. 

(m)  See  s.  164  (1)  (E)  for  power  to  make  byelaws.  Byelaws  made  under  s.  IG  of  the  Met. 
Man.  Act,  1878,  relating  to  thickness  of  walls,  etc.,  are  still  in  force. 

(n)  See  li.  V.  Sedman,  6  T,  L.  E.  9,  as  to  delay  iu  enforcing  provisions  of  the  old  section 
(s.  12  of  1855  Act). 

(o)  Be-enacting  18  &  19  Vict.  c.  122,  s.  13. 

Ip)  See  the  Regulations  of  the  Council,  §  II.  (7),  poit,  p.  C48. 


(3)  A 

.■!■!-  .  f  « 
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--,  '^  '•   •      -    '    '■    1— .■-.-.< '  •'•■'/tl— All  woodwork  fixod  in  ony  external 

iiiiilor  tlio  same  nii^l  framo«  of  cl.xirs  and 

;  .my  ImililinK  t'lall  K-  net  lack  fmir  ineliCH 

^  ,.  (if  hurh  wall.     Rut  loopliolo  frnnioR  nn<l  framctt  of 

,1  tliisli  with  tlio  face  of  any  oxtoniai  wall : 

that  it  ^'  :iil  for  the  Council  l>y  l''yilaw(r)  or  otlierwiw  to 

,  .,1  the  i>r  iliia  section  oak  teak 'or  other  wood  provided  tJio 

work  bo  coMtructetl  to  the  mtinfaction  of  tlio  dUtrict  surveyor. 

Se  ■  •'•'.I — (1)  Ever\'lires«nninier(/)  whether  of  wood  or 

nipul  direction  of  lU  length  of  four  incho.i  at  lenst  at 

each  oi.-l  '.  'lit  I'ii^r  .'f  hrick  or  «tono  <«r  upon  a  tinilx-r  or  iron  Htorey  post 

fiie.1  on  a  tion  in  addition  to  it*!  hearing  ujion  any  i"arty  wall  or  external 

wall  ami 

the  dwtrict  unrrevor  aliall  have  power  in  hia  dincrction  to  require  that  every 
hrwmummcr  shall  lia'v..  nurl,      '        •  ^tH  iron  columns  Ktanchioiw  or  piers  of 

hrick  or  utono  or  i:.tI.-U  a  t  to  carrj-  the  Hiiperxtnictiiro  and 

the  en.lK  of  nurh  Ir.-v-iin.!  ,.  .  Iiall  not  be  placed  nearer  to  the  cenlro 

line  of  the  i>arlv  walli  than  fur 

(2)  At  n  I  '  •  I    '■ "■  nio;.....-     .       iinmer  a  Kpace  shall  bo  left  coual  to  ono 

qnarter  of  10  ft.  and  ab«>  for  any  fractional  part  of  10  ft.  of  tho 

lenifthof.  t  .  .11  ,«  r.r  ex|>«n»ion. 

1,  :;;ill  not  be  built  into  any  party  wall  and  tho 

rin;:  on  Huch  walls  sluill  U'  at  Icjust  four  iuclicu 
•  lino  of  the  |>arty  walls. 

■  if>r  bearin;?  ujmn  a  [larty  wall  iihall  Ik)  borne  by  a  templet  or 
,    -  '1  throuKli  at  leant  lialf  Uie  thickness  of  tlio  wall  and  o( 

t)].-  :  .  1  \\i-  \  t.  .^ummer. 

(5)  Thu  iiid  of  any  timber  not  pcrmittc<l  to  bo  placed  in  or  to  have  a  beannK  on 
a  party  wall  mav  bo  carrie-l  on  a  corl>el  or  templet  of  stono  or  iron  or  vitrified  slono- 
WMB  tailed  intothc  wall  to  a  distance  of  at  least  eight  anil  a  half  inchea  or  othcr- 
wi««  rapported  to  tho  satisfaction  of  the  district  sun-eyor. 

67.  (u)  Flrighl  and  Ihu-kiifst  of  parapfJt  to  rxlernal  hxj//«.]— If  any  ki'"*^  ""y 
iu\rt  of  which  is  forme<l  of  combustible  (u?)  materials  adjoin  an  external  wall  such 
w»n  ^h.^Il  1«  c»rric<l  up  BO  a.s  to  form  a  i«irapet  ono  fiv.t  at  tho  least  aWpvo  tho 
highcKt  part  of  tho  gutter  and  tho  thickncaii  of  tho  parapet  so  carrieil  up  hliall  bo  at 
i«Mt  dgnt  and  ■  half  inches  throughout. 

68.  OaMt$  in  which  a  wall  to  be  detmtd  a  jxtrly  wall.]— In  either  of  tho  following 
coiwii : —  ,,  . 

(a)  When  a  wall  is  afler  tho  commencement  of  this  Act  built  aa  a  party  wall  in 

any  part ;  (i)  or  ,,..., 

(b)  Wbcre  a  wall  built  Mon  or  after  tho  commencement  of  this  Act  becomes 

after  the  commencement  of  this  Act  a  i«rty  wall  in  any  [Mirt ; 
the  wall  shall  l>o  dc«me<l  a  party  wall  for  such  part  of  its  length  as  is  so  used. 

60.  (y)  IMght  of  party  ualU  abovt  roo/.}— <1)  Every  porty  wall(»)  shall  bo 
(«)  IU»artiBc  '■'  •  '^  V   ■  -  m. 

I  r)  8«  tba  R«v  ncil,  I  It.  (8),  poK,  p.  «i9. 

It)  Bi  — rtiiiK  '.'i. 

1 1)  Diflnnl,  •.  5  .:„  u.-v. 
■  )  R».«MctinK  IH  A  19  Virt.  c.  IM,  «.  18.  .    ,  ■    ■ 

m)  8m  Schedala  I.  of  tb«  AmendiiKnt  Act,   I90S,  pnit,  p.  671,  for  li»t  nf  firt-ratHittg 
■atOTiol*. 
(z)  8m  KnifU  r.  PnrMit   II  Ch.  P.  413,  cil«d  in  the  note  to  i.  6  (16),  a»tr. 
IU-«>«rtin«  Id  k  19  Vict.  c.  1«,  *.  17. 


1)  For  on  in«Unc«  "f  a  <•«»<>  in  which  »h«  pcoriiiont  of  this  section  were  rrlaxMl,  the  party 
•nXX  briiw  IToIlv  •  airidinjc  wall,  m«  Dnry  r.  Ar^f  .t  Snrj  Stnm  (|H96),  2  Q.  H.  271, 
i*ftnwi  to  in  the  not/-  to  a.  74,  paM,  |w  510.    In  WtHon  r.  ArwJi,  L.  R.  8  Ch.  App.  1084,  it 
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60.  (d)  BuJes  as  to  chases  in  party  ivalh.]— In  a  iiaitv  Avail  a  cinsp  .l,.ll   „  * 

61.  (e)  liuhs  as  to  construction  of  roofs.']— (1)  Tlio  fln  t  ci.ftov  -,>  i  ,.„  c    <• 
lemg  substituted  for  them,  see  post,  p.  5G4  ]  """"""""  ^'^'  ^'"^^'  ^-  1-  "/<''«<  ^^ 

honzon.     ProvKled  that  this  sub-seclion  shall  not  W'to  toJerJt™  0^" 

th'LSS;^o^:£tffli5^  "°"  """^  '"°  ^'°"^^  ^'""  "^"^  ^°-^^'-^^^  "' 
of  dl^oo/nr^-  w™"'?  ^  the  roof  of  any  domestic  building  the  upper  surface 

(a)  Defined,  s.  5  (28),  ante. 

rrl  ^\!,^"<='"J'»e°'  Act,  1905,  Sched.  I.,  ;,orf,  p.  671. 

an^l'dioinicrroweThou  1 1  fhin'kThe  r™drement^''''7,i:'  "/  ''^  "T  ''""^<^'  -<>  "  --■»<"'^ 
limited  distance  above  the  adioiSnr/o^eThr^^^^^  ""^  '•:''T -i'  to  p.arty  walls  cease  at  a 
in  that  sense."  Uict.  of  wS  J ^DruT.  I"  '"-VP'.'"™  |.  59  ought  to  be  construed 
and  post,  p.  610.  ^    '     '        "'^'^"'^^  ^ '  -■''"'^  *  ^"'y  -S'""'  (1896),  2  Q.  B.  271, 

(./)  Re-enacting  18  &  19  Vict.  c.  122,  s.  18. 

(t)  JbiJ.,  6.  19. 

co^/^o;;^?,"t"etrt^t4;"wm1^^^^^^^^  '^°^^"^^  -"'ed.^-ith  an  oleaginous 

is  not  "inccmbustible^-materkl."  'i'i^/e  V.  ,fwr  tllbhlT^^r^y,''''  ""-i-ed- 
be  such  as  will  not  burn  at  all  "  "^'«,  noyjj  i  y.  u.  104.     The  material  must 

(ff)  See  definition,  s.  5  C2S),' ante. 

W  bee  Amendment  Act,  1905,  Sched.  I.,  post,  p.  571.  ; 
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SOS 


therriit 


63.  J/ni'..i 

teff 

(Of 

JJWi 

of  J'itJ    »/^'4t".i    '•'*     '       -«n    -"..^^fti*     I. ^.. _,.>.. ^^ 

64.0")  WWn  <u   to  fA«raii«/»  and  /!««.] -HI   Chimncj-B  built  on  corlicls  (t) 
of  Ifirk  Rtitiio  or  '  '     ' 


i'.-rryj  o/»u..  _- j 

te  that  the  provuivtu 


mrtx-llcl  >jui  ill  I 


II. < 

!•' 

{■^1  ""•; 

iiichea  niay  Iw 

inclined  M  a  km  Mgic  :._ 

rviunJeU 


may  l>o  crcctol  if  tlio  wurk  i«J 

tliAii  the  tliickiiojvs  of  tlii'  wall 

-  ■■liirmu'V!!  sliall  !'<-"  I'uilt  <>u 

'  (if  the  wall  a^'aiiist  wliirli 

>v;ii,  ,i;r..t  bcariuipi  u[«>u 

■ir. 

.     .  •lan  forty  Hiuatu 

■    in  no  otlicr  case  shall  any  Hue  I>o 

loa  and  cvcrj'  angle  sliall  l-c-  jToin-riy 


All 


.!.■.. r*  .!i»in.o 


liril  lu  hy  ail 

an<l  built  into 

(4)  A  Hue 

fcl««m-hnil»^  ■ 

rai 
kurr 

whp  :. 

the  <  •  :I.ii.'     I 

( '.       '     ■ 
UIi' 

wl 


lit>' 

I  he 
tho 


at  l.'.i-t  fiRr.  II  iiichos  di.-tant  from  »ny  woodwork. 

t  iron  of  Kuflicirnt  ^tn•nx'h  sh.ill 

:..rt  the  hrcajit  thereof  and  if  tliu 

.III  llio  iace  of  the  wall  and  the  janil"  nn 

II  Slid  a  half  iiichM  the  ahiilmeiils  ^ha!l  !«• 

ninie<l  up  ami  down  at  the  tiid.i 

■  inches  on  each  hiile. 

!   ]'■!  anv  new  oven  fiiniacc  coi-kl<' 

e  of  trade  or  hiLsine^s  or  to  or  for  the 

i.ivem  or  ealinirdioiise  unle!«  the  Hue  Ik; 

t  and  a  lialf  inches  thick  from  the  tloor  on 

'  r  or  close  tire  in  lutuatc  to  the  level  of 

.  ,, , :i  with  a  stcani-Iioiler  or  bot^r  cn{;ino 

ft.  in  height  mcMurcd  from  tho  level  of  the  floor  on 

.  I  .ind  al.-w  the  outJiide  where  i*.ssin;r  tliroii;:h  any 
ui\  »oo<lwork  shall  i<v  ren<leretl  |«rgcted  (n)  or 
re. 

:liic  hliall  1>c  distin^bihed  on  tlio  outhidc  ol 

.irks  in  nome  durable  manner  except  when 

■  of  the  outer  fac-o  of  an  cxtcnul  wall  no', 

.  rrri-  fir«>i'U<-«  n|>«nintf  »b»U  be  at  least  eight  and  a  lialf 


brickwork  smrounding  every  smoke 

ll  up  !■! 

•  half 


in  a  i«rty  wall  from  tho  hearth  up  !■! 
nuiiitel  shall  be  ftt  IcMt  eight  and 


work  aa    ' 
exterior  : 
hkclv  tn  bo  I 
(H)  The  > 
inchea  wile  on  c*ch  :ni<i.  f. 

('.»)  Tho   )Tm>t   nf  ov. 

flu 

( : 
the  h.ji^lit    ■:  tw. 
inchen  thick. 

(11)  The  thicki 
lh«  horuoa  an  ui^'. 

(i)  "Dtit  nrtioa  wa<  ny 
fnf  It,  MV  p.  Ml.  pott.  It 
tat  doon  and  window  fniu-  -. 

0")  B«  ■Meting  19  *  1»  Virt.  c.  in,  •-  ». 

(i)  •'  Corbel,"  ■.».  a  ihott  fitc*  of  tlBlwr.  iron,  aU.,  jnUtng  out  u  tb« 
tac«*. 

(/)  Sf«  Amtsdaait  Act.  1»04.  Scb«L  I„  pott,  n.  4;i.  ,.,,,.,      u. 

(.)  S»»  yr»..«yt  r.  //aaois,  Timtt,  Jane  »,  I87»,  aa  to  "  pWKttioK  a  fliM.      W  ootrych  « 
lirtropoliun  ArU.  .      .    _  . 

(.)  '•  ran?«tcd,  ■  f^.  rBogh  piaitmd.  (e)  "Jamba,"  m.  nde  piect*. 


•  of  every  flue  when  ita  course  makes  with 
:i  be  at  lc*»t  eight  and  a  lialf  inches. 

•nmt  Art,  190S,  ».  7  of  that  Art  Iwing  taUtitatrd 
'■  thu  |>mTuion  oill  not  (trcTcat  the  use  of  wood 

of  a  sbonldcr- 
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(12)  Every  chimney  shaft  or  smoke  flue  shall  be  carried  up  in  brick  or  stone 
work  at  least  four  inches  thick  throughout  to  a  lieight  of  not  less  than  3  ft.  above 
the  roof  flat  or  gutter  adjoining  thereto  measured  at  the  highest  point  in  the  hne  of 
junction  with  such  roof  flat  or  gutter,  {p) 

(13)  The  highest  six  courses  of  every  chimney-stack  or  shaft  shall  be  built  in 
cement. 

(14)  The  brickwork  or  stonework  of  any  chimney  shaft  except  that  of  the  furnace 
of  any  steam  engme  brewery  distilkry  or  manufactory  shall  not  be  built  higher 
above  the  roof  flat  or  gutter  adjoining  thereto  than  a  height  equal  to  six  times  the 
least  width  of  such  chimney  shaft  at  the  level  of  .such  highest  point  in  the  line  of 
junction  unless  such  chimney  shaft  is  built  with  and  bonded  to  another  chimney 
shaft  not  in  the  same  line  with  the  first  or  otherwise  rendered  secure. 

(15)  There  shall  be  laid  level  with  the  floor  of  everv  storey  before  the  opening 
of  every  chimney  a  slab  of  stone  slate  or  other  incombustible  substance  at  the  least 
SIX  inches  longer  on  each  side  than  the  width  of  such  opening  and  at  the  least 
eighteen  inches  wide  in  front  of  the  breast  thereof. 

(16)  On  every  floor  except  the  lowest  floor  such  slab  shall  be  laid  wholly  upon 
Btone  or  iron  bearers  or  upon  brick  trimmers  (7)  or  other  incombustible  materials 
but  on  the  lowest  floor  it  may  be  bedded  on  concrete  covering  the  site  or  on  solid 
materials  placed  on  such  concrete. 

(17)  The  hearth  or  slab  of  every  chimney  shall  be  bedded  wholly  on  brick  stone 
or  other  incombustible  substance  and  shall  together  with  such  substance  be  solid 
for  a  thickness  of  six  inches  at  least  beneath  the  upper  surface  of  such  hearth  or 
slab. 

(18)  A  flue  shall  not  be  built  in  or  against  any  party  structure  unless  it  be 
surrounded  with  new  brickwork  at  least  four  inches  in  thickness  properly  bonded,  (r) 

(19)  A  chimney  breast  or  shaft  built  with  or  in  any  party  wall  shall  not  be  cut 
away  unless  the  district  surveyor  certifies  that  it  can  be  done  without  injuriously 
affecting  the  stability  of  any  building. 

(20)  A  chimney  shaft  jamb  breast  or  flue  shall  not  be  cut  into  except  for  the 
purpose  of  repair  or  during  some  one  or  more  of  the  following  things  : — 

(a)  Letting  in  or  removing  or  altering  flues  pipes  or  funnels  for  the  conveyance 

of  smoke  hot  air  or  steam  or  letting  in  removing  or  altering  smoke  jacks ; 
(I1)  Forming  openings  for  soot  doors  such  openings  to  be  fitted  with  a  close  iron 

door  and  frame ; 
(c)  Making  openings  for  the  insertion  of  ventilating  valves  subject  to  the  followino- 

restriction  that  an  opening  shall  not  be  made  nearer  than  twelve  inches 

to  any  timber  or  combustible  substance. 

(21)  Timber  or  woodwork  shall  not  be  placed— 

(a)  In  any  wall  or  chimney  breast  nearer  than  twelve  inches  to  the  inside  of  any 

flue  or  chimney  opening ; 

(b)  Under  any  chimney  opening  within  ten  inches  from  the  upper  surface  of  the 

hearth  of  such  chimney  opening ; 

(c)  Within  two  inches  from  the  face  of  the  brickwork  or  stonework  about  any 

chimney  or  flue  where  the  substance  of  such  brickwork  or  stonework  is 
less  than  eight  inches  thick  unless  the  face  of  such  brickwork  or  stonework 
IS  rendered. 
(22)  Wooden  plugs  shall  not  be  driven  nearer  than  six  inches  to  the  inside  of 

n.^^'i  Hi  ^"i''^!7c  Y'R'P  <^-Jaylor  (1905),  Builder,  VehmtiTy  25,  1905,  p. '216,  where 
Mr.  liordham  held  that  this  sub-section  requires  every  chimney  or  flue  to  be  of 'brickwork 
"mok"^  *'"''  "■  ''^  ^^^'  ^°*''  ''PP'"'™"y  permits  the  use  of  pipes  for  conveying 

(?)  Small  horizontal  beams  into  which  the  ends  of  joists  are  framed 

(r)  In  Aerated  Bread  Co  v.  Shepherd  (1897),  13  T.  L.  R.  311,  which  was  an  action  for 
trespass,  the  defendant  put  chimney  flues  against  the  plaintiff's  party  wall.  These  flues  were 
constructed  of  actual  neiv  brick  on  three  sides  only,  the  two  ends  beinf;  bonded  into  the  party 
wall  and  the  face  of  that  wall  forming  the  fourth  side  of  the  flue.  The  sur^•eyor  passed  the 
work.  North,  J.  held  that  s.  64  (18)  had  not  been  complied  with,  siiying  th.it  the  expression 
new  brickwork     meant  new  at  the  time  of  m.iking  the  flue. 
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any  flue  or  chimney  opening  nor  any  iron  liolJfaiit  or  other  iron  fastening  nearer 
than  two  inchcfl  thereto. 


68.  (<)  Fumaei  chimney  lAa/tj.] — Unless  the  Council  otlicrwiHO  |>erirot  (()  every 
chimney  ahaft  for  llio  furnace  of  a  Kteani  onpno  brewery  distillory  or  manufactory 
•hall  be  construoteJ  in  cunfomiily  with  the  follciwln>;  niles  : — 

(I)  Kverv  -' ""  -'■\ll  1><(  rarrii'il  ii|>  tlir..Ui;liiiiit  in  l.rickwork  ami  mortar  of  tlio 
I  mill  if  ilulacliej  xliall  ta|>cr  Krailuaily  from  tlio  luiitu  to  tliu 

l>  !iaft  at  the  rate  uf  at  leoiit  two  inches  and  a  half  in  10  fL  of 

I.. 
{;£)  The  of  brickwork  at  the  ton  of  the  shaft  an<l  for  20  U..  l>cIow  tho 

t  itt  k-ast  ci^'ht  aii'l  a  hnlr  itiches  and  HJiall  bo  increased  at  least 

k  f  r  (v.  rv  a>ldltioiial  '_'0  ft.  nioa.Kurcd  downwards: 

■\\  plinth  BlrinK-courM?  (u)  or  other  variation  from 
\'V  pniviiled  as  additional  to  tho  thickness  of  brick- 
tlii-s  Act  and  every*  cap  sliall  bo  constructed  and 
.'•II  of  tho  district  sur\'oyor: 
1  iJio  shaA  shall  always  Is)  niado  to  the  satisfactiun  of 
ir  on  concrete  or  other  siiftioiciit  foundation: 
•  I  1  nil  round  t'  ■.  rc^rular  olTsi'ts  to  a  jirojoction 

:    -^  of  the  cii  kwork  at  the  l>aso  of  tho  shaft 

«i  'I  by  tho  footii:.-^  Miali  be  filled  in  solid  as  the  work 

pr.  .-.     ■    . 

(6)  The  wi.Uli  oi  sii.'  \t\~>-  ..f  the  sluifl  if  square  shall  bo  at  least  one  tenth  of  tho 

propo!u.'d  hei;;ht  of  the  shaft  or  if  tlio  same  is  round  or  nf  any  other  shapo 
then  ono  twelfth  of  tho  bei^dit : 

(7)  Any  fire  brickt  built  in.iido  the  lower  jxirtion  of  the  shaft  shall  ho  provided 

•s  additional  to  and  independent  of  the  thickness  of  brickwork  prescribed 
by  thcM  rules  and  shall  not  bo  bonded  therewith. 


(3^  F,T.. 

I 


(4)  Tlic 

I 

(5)  Th.' 


00.  (i)  Rula  at  to  dctfirrt  and  pipet /or  eonveifing  vapour , eU.']— (I)  Tho  floor 

which  is  not  heated  by  pas  and  tlio 

u  inches  be  formed  of  materials  of 

I'l'  till.-  iiitur"  not  less  than  six  inches  thick. 

"  or  other  pnsliicts  of  conilnistlon  heated  air  steam 

Mil  ii'ii  !'<'  iiM'i  i>i;ainst  any  buiUhng  on  tho  face  adjoining  tu  any  street 


or  poblic  way. 

(3)  .V  pijio  for  conv- 
fixe<l  nearer  than  iiiii' 

a^    A    tIi-    f  r  I 


"kc  or  other  pro<lucts  of  combustion  shall  not  bo 

iny  comliiistilile  materials,  (i) 

''<  1  nir  or  steam  shall  not  bo  fixe<l  nearer  than 


"liall  not  bo  placed  nearer  than  three  inches 
to  an'- 

Pr. 
at  wir 
matrr  . 
low  pn  >w.iir<-. 

For  the  tiiirpoM^s  of  this  section  hot  water  or  steam  shall  bo  deemed  to  be  at  low 
prctmrc  when  provided  with  a  free  blow  off. 


d  by  this  section  with  respect  to  tlie  distance 
or  steam  may  bo  placed  from  any  combustiblo 
of  pi|>e8  fur  conveying  hot  water  or  steam  at 


» 


SmIoo  PdI 


SmUwRck' 

I  •)  "  Strinc-cnuf,     I.'.  »|'t'j'. 

r)  8«  •.  6  (9),  artU. 
(i)  IU.«nartiD«  la  A  |9  Virt.  r.  ' 
' y^  Thin  d«*«  oioi  ftppmr  t" 
"hirh  irrm  has  a  rtry  drflm' 

(«)  9m  note  to  •.  M  (I?),  amif. 


'  <,  H,  a*  to  eoiuamption  of  (mokr. 
mini  or  liiw  of  mnaldin^  in  a  liuildini;. 


th  thr  (xprrs«inn  "flr«-mi*linR  matrrisl*,'* 
thin  Art.     Srt  SchH.  I.  to  th»  Act  nf  \90h, 
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67.  Floors  ahouc  furnaces  and  oi-cns.] — Tlie  floor  over  any  room  or  enclosed 
space  in  which  a  furnace  is  fixed  and  any  floor  ivithin  eigliteen  inches  from  the 
crown  of  an  oven  shall  be  constructed  of  fire>resisting  materials. 

63.  (a)  Bules  as  to  accesses  and  stairs  in  certain  buildings.l — In  every  public 
building  and  in  every  other  buildmg  of  more  than  125,000  ft.  in  cubical  extent  and 
which  is  constructed  or  adapted  to  be  used  as  a  dwelling-house  for  separate  families 
the  floors  of  the  lobbies  corridors  pcisages  and  landings  and  also  the  flights  of  stairs 
shall  be  of  fire-resisting  material  (b)  and  carried  lay  supports  of  a  fire-resisting 
material.  (J) 

69.  VentiUtion  of  staircases.'] — (1)  In  eveiy  building  constructed  or  adapted  to 
be  occupied  in  separate  tenements  by  more  tlian  two  families  the  principal  staircase 
used  by  the  several  famUics  in  common  shall  be  ventilated  upon  every  storey  above 
the  ground  storey  by  means  of  windows  or  skylights  opening  directlv  into  the 
external  air  or  shall  be  otherwise  adequately  ventilated. 

(2)  The  principal  staircase  in  every  building  being  a  dwelling-house  and  not 
subject  to  the  provisions  of  sub-section  1  of  tlois  section  shall  be  ventilated  by  means 
of  a  window  or  skylight  opening  directly  into  the  external  air. 

70.  (e)  Bules  as  to  liabitable  rooms.]— {1}  (a)  Every  habitable  room  except  rooms 
wholly  or  partly  in  the  roof  shaU  be  in  every  part  at  least  8  ft.  6  ins.  in  height  from 
the  floor  to  the  ceiling  ; 

(b)  Every  habitable  room  wholly  or  partly  in  the  roof  of  anv  building  shall  be  at 
least  8  ft.  in  height  from  the  floor  to  the  ceiling  thronghout'not  less  than  one-half 
the  area  of  such  room ; 

(c)  Every  habitable  room  shall  have  one  or  more  windows  opening  directly  into 
the  external  ah-  or  into  a  conservatory  with  a  total  superficies  clear  of  the'  sash 
frames  free  from  any  obstruction  to  the  fight  equal  to  at  least  one-tenth  of  the  floor 
area  of  the  room  and  so  constructed  that  a  portion  equal  to  at  least  one-twentieth  of 
such  floor  area  can  be  opened  and  the  opening  in  each  case  shall  extend  to  at  least 
seven  feet  above  the  floor  level  but  a  room  having  no  external  wall  or  a  room  con- 
structed wholly  or  partiafiy  in  the  roof  may  be  lighted  through  the  roof  by  a  dormer 
window  wth  a  total  superficies  clear  of  the  sash  frames  free  from  anv  obs'truction  to 
the  light  equal  to  at  least  one-twelftli  of  tlie  floor  area  of  the  room  and  so  constructed 
that  a  portion  of  such  window  equal  to  at  least  one  twenty-fourtli  of  such  floor  area 
can  be  opened  and  the  opening  in  each  case  shall  extend"  to  at  least  five  feet  above 
the  floor  level  or  such  room  may  be  lighted  by  a  lantern-light  of  which  a  portion 
equal  to  at  least  one-twentieth  of  the  floor  area  "can  be  opened ;  (d) 

(d)  In  a  building  being  a  dwelling-house  every  basement  (e)  room  having  a 
wooden  floor  other  than  a  floor  constructed  of  solid  wood  bedded  on  concrete  siiall 
have  a  suflioient  space  between  the  ground  and  the  floor  surfaces  to  admit  of 
ventilation  by  means  of  air-bricks  or  other^\^se ; 

(e)  Every  habitable  room  consti-ucted  over  a  stable  shall  be  separated  from  the 
stable  by  a  floor  which  shall  have  in  every  part  not  occupied  bv  a  joist  or  gu-der  a 
layer  of  concrete  pugging  of  good  quahty  or  of  otlier  solid  construction  three  inches 
m  thickness  finished  smooth  upon  tlie  upper  surface  and  properly  supported  and  the 
under  side  of  such  floor  shall  be  ceiled  with  lath  and  plaster  of  good  quality  or  of 
other  solid  construction ; 

Any  staircase  or  gallery  or  structure  by  which  such  rooms  shall  be  approached 
sliall  be  separated  from  any  stable  to  which  it  may  adjoin  by  a  brick  wall  not  less 
than  nine  inches  in  thickness  ; 

(f )  Nothing  in  this  Act  shall  aflect  alter  or  repeal  any  of  the  provisions  of  the 
Public  Health  (London)  Act  1891  relating  to  underground  rooms.  (/) 

(a)  Re-enacting  18  &  19  Vict.  c.  122,  s.  22. 

(b)  For  definition,  see  London  Building  Act,  1905,  Sched.  III.,  post, 

(c)  Re-enacting  18  &  19  Vict.  c.  122,  s.  23. 

(rf)  For  provisions  relating  to  waterclosets,  see  the  byelaws  made  by  the  County  Council 
under  the  Public  Health  (Loudon)  Act,  1891,  s.  39  (1). 
(e)  See  definition,  s.  5  (12). 
(J )  An  underground  room  includes  any  room  of  a  house  the  surface  of  the  floor  of  which  is 
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(2)  If «:  ■lint 

o(  thin  A   •  i  ho 

■hkll  .  to  aiiV  >                     '.c.^  lo  uliich  liu  iiiuv  Lu  sul>jt.cl  be  luLlu  to  a 

pcna'  :y  J»y  <lur:                   tich  rxKim  it  iiiliahitud. 

71.  (y)  Bula  at  to  parly  artht*  orrr  public  wayt.) — (1)  Even'  |>ar1yan.'h  oriiarty 
Boor  tad  erery  •>'•■''  ■'•  ''■■•  >•  ••^■■'-  ""^  f.nlHo  way  or  any  |iai«at;e  k-a<liii;;  tiiruu{;h  or 
nailer  •  bnikliii  :  ''iuiiM.-fl  iii  otia-r  occu|«tion  sliall  bu  fumiud 

of  brick  atuno  .  lU. 

(2)  If  an  ari  it  nhall  tx)  of  tlio  tliic-kni'!>s  of  ciglit  an<l  a 
liAir  ii:'  Ik  s  at  I                                            >  li  arvli  bliall  bu  higliur  llian  tliu  Npriiif^in;; 

'  of  OM  inch  at  icaiit  for  every  foot  and  also  for  any  fractional  (lart  of  a 

(u                                  -  of  otiicr  '  l>o  tised  it  Khali  be  coii- 

•tni'                                      . .  mdv  (■'■  :■.  t  surveyor. 

7"  '  <ii  <u  ui  v*.} — (1/  Kvery  arch  or  otlier  con- 

Blni  iny  i«.>«a.  in  otlier  uccu|>ation  or  under  any 

pal';                           ' -d  iiuLlit  Ha,v  ilu-l  Lc  lurmcU  of  brick  stone  or  otlicr  incom- 

1>U»I  1  ) 

{ij  ii  ail  nr  '    T  itono  be  tucd  it  stiall — 

(a)  \V  .in  due*  not  exceed  lU  ft.  be  of  the  thickness  of  eight  and 

n  lukii  iijchca  at  Icaot ; 

(b)  Where  its  ii{)«n  exceeds  10  but  docs  not  exceed  15  ft.  be  of  the 

•'■'■'•■ —   -f  '^irtecn  inches  at  loa-it;  and 

(c)  V  .cecds  15  ft  be  of  such  thickness  as  may  be  a]iprovcd 

irvvor. 

(3)  If  an  ar>  >n  of  other  incornbustiMo  material  bo  UMod  it 
atwU  be  oonstni .          .:  ..:  as  may  be  aiiproved  by  the  district  surveyor,  (t) 

78.  (/)  Bultt  at  to  vrojtetiont.'] — Tho  Pillowing  pro^nsions  sliall  (except  witli  the 
consent  of  the  Council)  (m)  ap; '  .  from  buildin^^s : — 

(1)  Every    cujiiii:;   comicu    -  .  ia    window -dre«ang    portico   porch 

b*lc>>:  '  '  .'21  le  landing  outi<iile  .stain  and  outside 

Btej*.  11  or  decoration  whatsoever  and  also  tho 

oavcj  1  ir.  nil. I  I'll  ■  '  r     ■'  ■  xccpt  tho 

coniici-!!  «i  to  tlie  wi:.  I  he  eaves 

liarK'-I-or  .      1   .  ii;;-lioUbe.'i 

and  to  otii'  ;  '  d  out  so 

a«  to  prujei  ; .^..;..;  „....;.  i„.v.  .^..^. ..,  ■.  ...inices  shall 

lie  of  bnck  tile  stuiie  artificial  stone  slato  cement  or  other  fireproof(o) 
material: 

man  thaa  3  fact  b*lcw  the  rartao'  nt  th*  footway  of  th«  adjoinins  itrMt  or  of  tlia  Kmund 
;  at  Mans*  to  the  room :  I'  "  'th  (Londiio)  Art,  1H91,  ».  96  (9).     Sec  further, 

■Uliwiwl  roonu,  •■.  9<t-ii-' 

(f)  >S  Jlttlin  18  A   19  Vict.  '  "Sir.,  t  U.xi.~  I.iil   .I..nrn  l.v  in  electric 

linlUag  eoapaajr  or  •  local  aath'  -  th  the  tcrmi  of  • 

proTJiiniial  order  are  "  Iniildiiu.'^  <>f  thii  Art,  atid 

■■■t  eenply  with  the  r <   "  .•    rv<  v.  C'rvv  (1901), 

M  J.  r.  M»  ;  CKar.m.  iyo3),  88  L.  T.  772. 

ft)  Re-coartiD«c  !•*  i 

(■)  t.t.  not  merclr  fite-ru.>Ur..  "  ownrnhin  nt  the  mU  of  a 

Itntt  ut^t  a4  mrJiim  lUmm  rut,  ■  .>.  (I903),  I  Ch.  IIH. 

(*)  A«  to  rani '--  -'-»t«,  •«  ii.  i, ■,..,.-  y,.,^^- .... ...  ,Vct,  IHii,  ■.  loi  j  and  City  of 

Loadoa  Sewtn  .V  lU. 

(I)  R*-«oactin.  .  .rC  c.  Iti,  I.  26.    For  the  lioie  within  which  procaedingt  are  to 

Im  taken,  Ma  note  ,  / ;  Ui  s.  160,  potl. 

(m)  la  order  to  obtain  consaBl,  plaiM  Bnt  b«  inbmiltcd  to  the  Cooaeil.  Sea  Recnlations 
o(  Iha  Conadl,  {  II.  d"     -  ■' 

(a)  A  "  bargv-boarl  .  d  pcniartiair  board  placed  at  lb«  nble  of  a  bnlldios  hiding 

lbs  hartse^aTUaibm  ll'^rr. 

(a)  This  tana  If  not  dtilncj  in  tlw  Act.  It  probaMr  baa  the  wme  meaning  ai  "Sre- 
raaaliab''  dtflaad  ia  Scbcd.  I.  of  th«  Ameodment  Act,  VJvi,  p.  071,  /<u/(. 
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For  tlie  purpose  of  this  sul)-section  a  pair  of  semi-detached  houses  shall 
lie  deemed  to  be  one  buildinfj : 

(2)  (|i)  Ever)'  balcony  cornice  or  other  projection  shall  bo  tailed  into  the  wall  of 

the  building  and  weighted  or  tied  down  to  the  satisfaction  of  the  district 
surveyor  and  no  cornice  shall  exceed  in  projection  2  ft.  6  ins.  over  the 
public  way : 

(3)  In  a  street  or  way  of  a  width  not  greater  than  30  ft.  any  shop  front  may 

project  beyond  tlie  external  .-.'all  of  the  building  to  which  it  belongs  to  any 
extent  not  exceeding  five  inches  and 

any  cornice  of  any  such  shop  front  may  project  to  any  extent  not 
exceeding  thirteen  inches  and 

in  any  street  or  way  of  a  width  greater  than  thirty  feet  any  shop  may 
project  to  any  extent  not  exceeding  ten  inches  and 

any  cornice  of  any  such  shop  front  may  project  to  any  extent  not 
exceeding  eighteen  inches  beyond  the  external  wall  of  the  building  to 
which  it  belongs  over  the  ground  of  the  owner  of  the  building 

provided  that  this  provision  shall  not  authorise  in  any  such  street  the 
projection  of  any  part  of  any  sucli  shop  front  other  than  tlie  cornice  on  or 
over  the  public  way  or  any  land  to  be  given  up  to  the  public  way :  (q) 

(4)  No  part  of  the  woodwork  of  any  shop  front  shall  be  fixed  higlier  than  25  ft. 

above  the  level  of  the  pavement  of  the  public  footpath  in  front  of  the  shop. 
No  part  of  the  woodwork  of  any  shop  front  shall  be  fixed  nearer  than  four 
inches  to  the  centre  of  the  party  wall  where  the  adjoining  premises  are 
separated  by  a  party  wall  or  nearer  than  four  inches  to  the  face  of  the  wall 
of  the  adjoining  premises  where  the  adjoining  premises  have  a  separate 
wall  unless  a  pier  or  corbel  of  stone  brick  or  other  incombustible  material 
four  inches  wide  at  the  least  be  placed  as  high  as  such  woodwork  and 
projecting  throughout  an  inch  at  the  least  in  front  thereof  between  such 
woodwork  and  the  centre  of  the  party  wall  or  the  separate  wall  as  the  case 
may  be : 

(5)  In  a  street  of  a  width  not  less  than  40  ft.  or  to  a  building  the  front  wall  of 

which  is  not  at  a  less  distance  than  40  ft.  from  the  opposite  boundary  of 
the  street 

liay  windows  to  dwelling-houses  may  be  erected  on  land  belonging  to 
the  owner  of  the  building  notwithstanding  the  ])rovisions  of  this  Act 
relating  to  buildings  beyond  the  general  line  of  buildings  in  streets 

provided  that  such  bay  windows — 

(a)  Do  not  exceed  three  storeys  in  height  above  the  level  of  the  footway ;' 

(b)  Do  not  project  more  than  3  ft.  from  the  main  wall  of  the  building  to  which 

they  are  attached ; 

(c)  Do  not  project  in  any  part  within  the  prescribed  distance  of  the  centre  of 

the  roadway ; 

(d)  Are  in  no  part  nearer  to  the  centre  of  the  nearest  party  wall  than  the 

(/))  This  sub-section  refers  only  to  projections  from  buildings  in  the  nature  of  architectural 
projections  or  decorations,  and  to  the  overhanging  parts  of  buildings,  and  it  relates  to  the 
materials  for  the  construction  of  the  parts  of  the  buildings  to  which  it  refers :  per  cur.  in 
Hull  V.  L.  C.  C.  (1901),  1  Q.  B.  580,  at  p.  58G. 

(q)  This  sub-section  relates  only  to  projections  in  the  nature  of  architectural  decorations, 
ib.  It  authorises  the  projection  of  cornices  beyond  the  general  building  line,  whatever  the 
position  of  the  building  line  may  be,  and  not  only  where  the  building  line  being  set  back  from 
the  street,  the  projections  are  capable  of  being  made  on  private  land,  Fortescuc  \.  Vcdry  of 
Sk  Matthew,  Betlmal  Green,  [1891]  2  Q.  B.  170,  overruling  St.  Mary,  Islington  v.  Goodman, 
23  Q.  B.  D.  154.  No  right  of  action  or  to  an  injunction  can  be  asserted  by  a  private  person 
in  respect  of  projections  contravening  this  section.  Brooks  v.  Terry,  4  T.  L.  R.  678  ;  and  see 
per  Farwell,  J.,  in  Mullis  v.  lluhhanl  (1903),  2  Ch.  431,  at  p.  437  ;  '72  L.  J.  Ch.  593 ;  88  L.  T. 
661 ;  67  J.  P.  281 ;  51  W.  R.  571  ;  1  L.  G.  R.  769.  The  remedy  is  by  intervention  of  the 
Attorney-General  or  by  mandamus  to  the  Council  or  district  sun-eyor",  see  H.  v.  Uedman,  6 
T.  L.  R.  9.  In  Cuhur,/  Hotel  Co.  v.  L.  C.  C.  (1899),  63  J.  P.  805,  the  erection  of  a  porch 
beyond  the  general  building  line  was  held  to  contravene  s.  22  of  the  Act :  o.v.  p.  489,  ante,  and 
notes  thereto. 
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(•) 

p 

f  xtr-          ■ 

(0 

Ar 

(c) 

S' 
1  ■ 

r  projcctiun  from  tbf  main  wall  uf  tlic  building 

1; 

i  in  wi.lili  three  fifths  of  the  fruntngo  of  the 

t  til  wliirh  sm-h  l«_v«  face; 
■II  any  (mrt  of  the  puhlic  way  or  upon  any  lanJ 
to  the  public  way  ;  and 


.;  rules  do  not  apply  shall  not  l>c 

t- ..»  v..   ...>.   Council  (r)  after  coiuiilting  the  local 

authority : 

(6)  In  •  itrect  of  a  width  not  lew  than  40  ft.  or  to  a  building  the  front  wall  of 

which  is  not  at  a  Icm  diatauoo  tlian  40  ft.  from  the  o|i|Hii<ite  boundani' 

of  til"   ^tr^•^•t   pnjccting  oriel   wiinlows  or  turrets  may  be  cuu»tructed 

1  a— 

(a)  N  my  Ruch  pMJcction  extend  mora  than  3  ft.  from  the  face  of  tho 

trvDl  wall  of  the  building  or  more  than  twelve  ineheii  over  the  public 
way ; 

(b)  N'ojMJrt  of  :>■  -  jection  be  lew  than  10  ft.  above  the  level  of  tlio 

i  rojection    where  it  overhangs  the  public  way)  bo 
:  4  ft.  of  the  centre  of  the  nearcKt  |"arly  wall ; 
total   width  of  any  such  |irojeetioii«  taken  togctlier 
uf  the  length  of  the  wall  of  ilic  building  on  the  level 


o  i«rt  I 
footway 

(c)  No  part  of 

w^ithin  a 

(d)  Onno  tl  -  r 

exci'    i  •• 


of  tluit  tioor  ; 

(e)  Every  such  projection  be  constructed  to  tho  satisfaction  of  the  district 
surv'  ■  -  -  -Ti  the  event  of  disajrecnient  to  the  satisfaction  of  tho 
■0|  architect  whose  dctemiination  Khali  be  final : 

o: .vs  or  turrets  to  which  the  foregoing  rules  do  not  apply 

shall  not  l>o  erectcl  witliout  tho  consent  of  the  Council  (r)  after  consultmg 
the  local  authority  : 

(7)  The  roof  Hat  or  pittcr  of  every  buiMing  and  every  balcony  verandah  shop 

front  or  other  similar  iru;..  ti  mm  or  projecting  wimlow  hlmll  be  so  armnged 
and  con-itrurted  and  ■.vitfi  gutters  and  pi|«e«  as  to  prevent  tlio 

water  therefroiu  froio  ijHm  or  running  over  any  public  way  : 

(8)  Except  in  M)  far  a.H  is  ji^rmiited  by  this  section  in  the  case  of  shop  fronts  and 

projecting  windows  and 

with  tho  exception  of  water  pipes  and  their  appurtenances  copings 
atring-courw.-s  ciniicesi  facias  window  dressings  and  other  like  aadiitcclural 
decorations 

nu  iimjectioD  («)  from  any  building  sliall  extend  bcvond  tho  general  lino 
of  buildings  in  any  street  except  with  tho  permission  of  the  Council  (r)  (after 
consulting  the  local  authority}. 


74.  (0  Siparalion  of  buiJdin<jt.]—^l)  Every  building  sliall  bo  separated  either 

(r)  In  onlcr  to  obtain  this  cooMnt,  plans  most  b«  tnbmittoil.  RcgnUtioni  of  the  Council  i 
§11.  (IO),p»rf. 

(<)  In  llmll  r.  L.  C.  C.  (IWt).  I  Q.  B.  S«0,  it  wxt  hrUl  that  a  wood«i  m^-  with  a  kIsss 
(rant  for  adrfftaaiaic  fMrpoMS  flxad  to  t       '  lin^  on  in':i  •       I  not  comt 

vitkio  this  ml  mmtm,  M—mnch  M  t).  ^jplie*  ooK  ><.fomiin)( 

r*ft  (if  th».  t.aii.linif  ^fr.m  whi(*h  t}l«r  pr    ,  -n  waa    lii-  .   ..,  A.   t\  C  V, 

i|,  2  K.  11    -  I),  ante.     Not«, 

«l  with  •  in  «.  119  of  the 


In  - 

whrr 
brr..:     ■ 

((,   I..-.- 


^  aod  th«  piUitcri  1-4  iochca 


•  Hi   <  I    1.1*   jrr'ii  ;•<■«. 

I  ±  19  Vict.  c.  l^A  ».  J7. 


^^^  57  &  58  VICT.  C.  213. 


iiipi®ii«iisi 

((/■)  See  definition,  s.  5  (15),  ante, 
(x)  n.,  s.  5  (16),  an<c. 

Cl^lsi^  '^^jr^^^^:^Z  Y\t'''  "^  ^"^  ^^'°'^  ^-  -  -^-'^  (1903),  2 

rooms  shall  l.e.of  fire-resistin.  LZi^^lTZ7J^^'a'^l^^^^^^^ 

however,  a  masistrate  found  as  facts  that  "tho  l,o=«r.,„„r  i  ^'^''^'')'/  ^i-  "■  li'3.  Where, 
intended  to  be  used  for  the  purpose  of  the  trtde  o?aTl  """^  f;f»""d  Aoor  of  the  building  are 
floor  is  intended  to  be  used  as  a'^dteUin  4ou.efor  tho^W^^^  '""^  '•'  ^^'\  "l-"'^''^  "'«  g'^^d 
held  that  this  was  a  finding  that  the  two  narts  of  the  T.  n  '"''^"P"^^'  ""^  ^ '""rt  "f  Appeal 
conviction  should  be  confirmed,  DicLey.  £.^;,°  0901)  "  K°'hTn?  'TT''h  f'^  "'^'  '^ 

of '^Jit^:- r-s*; -j^hit  vt<sr\vn«^^^ 

"(Jote  ^So^ra  (^)^?:*  c.^«^r3&;f^etua^^r^-  j^  ^'--  - 

Sdii^d.^'lll/p^rt".,';!!""'"  ''''  "'"  ^''''  '"  -^^"'^  ''■  "'"'■'""■'.  [1«92]  1  Q.  B.  264.     See 
('/)  Re-euactiufc  18  &  19  Vict   c    !''■>   s    97  i-Jl  .  rn  t  ct  tt-  ,. 
(<•)  "  Cubical  extent"  is  defined  i;7.' 5  (24) ^!Le     ^  ^'  ^'''-  '^  "'''^''•'  ^•'^ 

41;S•a'?^?partvVaU"wiM^^ 

£«;/*r,  December  1271896,  P   501  ^  "^  ""'  '''''"'°  =  ^  '''"'■'^  ''••  ^''"''''^  *  7-«we, 

Trl^L,^"o  l! '^370?'  '"'  "'"'^""^  ^^^-^  "•  ^-«  ^-  ^'■^^.  10  Q-  B.  D.  230,  and  /7oKa„<i  v. 
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•"^"Itl  f.Ttlie'punK^;  of  tho  provisioas  of  tl.H  Act  witi, 

rJJIrtto^Kx. ■'■• 1  '•••••■  ■»  l'«"l''"'S  «"  «''''^''  "'^'  *^'""^™'  ^''*^^'' 

uf  ihu  Act  are  in»i>pliciil'Ic. 

10.(1,)  Consful  !'■  '■irg.r  ,li„>r,mon..-]-W)xcK  U.o  Council  arc  salinlic.l  on  ll.o 

ro.:*     f  il"     u,.r;„t...li.u;  architect  ami  of  tl.c  chief  officer  of  tl.e  Mr.  bn^a-lo 

Ij '  ..,,^,„t  i«  iM-cesian-  for  anv  l>uii.ling  to  l.o  usc.l  for  nnv 

;  '  I  ar,-  iiati«fu-.l  tlu»t'|)r^>l>cr  arrani;cmcnt«  liavo  Iwen  or  will 

J  '  -  lesucninj;  ho  far  as  roAKoiial.ly  pmoticahie  (lan^or  froui 

J."  ,t  (0  to   micli   liiiiMing  containing'   a.iaitional   ciiI)K-:il 


cxtrnt 


l'ruvi.Ie«l  lliat  such  builJins  hliall  not —                         , 

iri^ton.    to  a  numl-r  of  cuUc  feet  cxcco<linR  AM  000  or  any  less  numl-er 

allowinl  by  the  Cmncil  without  Um.ik  .livMcl  by  i«rty  walln  in   M..h 

nuinncr   that  the  cubical   extent  of  each   ilivifiou  .b.  ...t  .•'c.,.-.l  thai 

number ; 

lii')  Fxcc<>.l  fiO  ft.  in  heicht ;                                            ,  .       ,  •       .i                r 

(io)  iW  nw-l  f.r  tl..-  |..in-<«;  of  «ny  tni'Io  or  manufacture  involving  the  ifw  „i 

Sii  1.  .uu'iht  «l'''c  the  wii.l  buiMinj;  is  actually  ns,-.| 

f..,  iw  ,mn««.-. ...  ...   ■■  '^'•-  '■'  '•-"'P^^'  "^  *''•••■''  ""^ '""'"'""'  "■"" 

gTmnte<l. 

.  77. ,t)  /?«/« <" lo unit!.  -  ]-<i)  n'"i'ii"-'>'  '^''•''" "'" '"^ """;■;' "'•;i;' 

wb.  r..  tbU  are  «b.,!Iv  in  o.,.  ■.  or  are  con.tnKtcl  ur  aaaptcl  to  be  m.  (t) 

t  be  iiuii.-.!  if  when  ho  united  and  considered  as  one  bnildiii;^ 
,,.  .   in  confonnitv  with  this  Act.  (m) 

„l.all  not  U.  niide  in  any  i«rty  wall   or  in  two  <"t«e™'  ""''"^ 

,,  whi.h  if  taken  toKeth-r  would  extend  to  more  than  2W,00U  (n) 

,  r  the  f.iUowin;,' conditions:— (o)  .,     ,    .        i 

ill  not  exree.l  in  width  wven  feet  or  in  height  eight  feet  aii-l 

or  oiKjninsx  taken  t.n,'eUier  «hall  not  exceed  one  half  the 

1  party  wall  on  each  lloor  of  the  building  in  which  they  occur ; 

(k)  y.  ■^  i  ;-A  Vict.  e.  fcxliii.,  ».  29 ;  23  A  24  Vict,  c  .12,  ».  2. 

(.)  I,  .^in  ihi.conf«nt,pUn.mu.t  be  .ubmittcd.    S«It..KuUUoni  of  the  Council, 

*  "iifi::::^'''^^^'-  —  -  mA  b.  .o  ■•  n.^  «.h.r  U.mn^  orijcinally  -n- 
rt^rtJd  to  iMite  ooT^wmS..,  .  Which,  not  nhpnallv  .o  c.,n.tn>rU.l.  Imvc  Uen 

^S^,  aaa,... ..  n  .  .     -n-  h,v.  .,..„.-.  1«  t..  ;uu^f  U..p.,  .t 

)^i!r«rj'  -iih  "'.t  in  SI.  ManhrH- 

)v^    \%   I  :,.  1.1  th«t  »  [.il*  onciimllr 

JlJ^I^ijId  M  •  .1-  ■■  •  ""•"  ^'^  ''"=  '"'''''<='  »'  """"■'  "' 

j^^j;;;;;';;^  ,^:  jr.in.Ke  ot .  K^mi  hou«  wm.  th.t 

"'m.'llA.wrtioo  .ppli«  onlr  in  t  MR,  «bich  in  tho  fir.1  in.UnM  wer« 

-.s_.?,i-.!iVVi^V.I    ..    ^,..,-,<'.    .■■  •    n  t    .11  Iv  to   the    union  of    .evcr«l 

S'n1:'^n'3r:  .tb*n,«,..nni.hin«the,„ 

QrB.  I>   ■•  I'.     1    •  --r  n  .J                 .             . 

W    '                           T'tn-nt..  ;,r  w,ll  brf..™ 

WV.                           .,-...>.  ,-..  tn  connect 

hi.  Act.,-..    ...•■  ..I-T*"'"-  •...'-,..»«)  cubic 

ftrt,  th*  two  hnu«..  will  I-  c.  "he  .\ct  must 

bt  oWrrwJ.    Atkkf  r.  W9«<Uk»rf,  W  L.  J.  M.  (..  M. 
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(b)  Such  opening  shall  have  the  floor  jambs  and  head  formed  of  brick  stone  or 

iron  and  bo  closed  by  two  wrought  iron  doors  each  one  fourth  of  an  inch 
thick  in  the  panel  at  a  distance  from  each  other  of  the  full  thickness  of  the 
wall  fitted  to  rebated  frames  without  woodwork  of  any  kind  or  bj'  ^vrougllt 
iron  sliding  doors  or  shutters  properly  constructed  fitted  into  grooved  or 
rebated  into  frames ; 

(c)  If  the  tliickness  of  the  wall  be  not  less  than  twenty-four  inches  or  the  doors 

be  placed  at  a  distance  from  er>oh  other  of  not  less  than  twenty-four  inches 
such  opening  may  be  9  ft.  6  ins.  in  height. 

(4)  Whenever  any  liuildings  which  have  been  united  cease  to  be  in  one  occupation 
all  openings  made  for  the  purpose  of  uniting  the  same  in  any  party  wall  between  the 
buildings  or  in  any  external  wall  shall  be  stopped  up  with  brick  or  stone  work  not 
less  than  thirteen  inches  in  thickness  (except  in  the  case  of  a  wall  eiglit  and  a  half 
inches  in  thickness  in  which  case  eight  and  a  half  inches  shall  be  sufficient)  and 
properly  bonded  with  such  wall  and  any  timber  not  in  conformitj'  with  this  Act 
placed  in  the  wall  shall  be  removed. 

(5)  Whenever  any  buildings  which  have  been  united  cease  to  be  in  one  occupation 
the  owner  thereof  shall  fortliwith  give  notice  to  the  district  surveyor  and  shall  cause 
any  openings  made  in  the  party  wall  to  be  stopped  up  and  bonded  as  aforesaid.  (^) 

[78.  (q)  Construction  of  public  buildings.] 

79.  ()•)  Conversion  of  houses,  etc.,  into  public  buildings.'] — Where  itis  proposed  to 
convert  or  alter  an}'  building  erected  for  a  purpose  other  than  a  public  purpose  into  a 
public  building  such  conversion  or  alteration  shall  be  carried  into  effect  and  the 
public  building  thcreliy  formed  including  the  walls  roofs  floors  galleries  and  stair- 
cases thereof  shall  be  constructed  in  such  manner  as  may  be  approved  by  tlie 
district  surveyor  or  in  the  event  of  disagreement  may  be  determined  by  the 
tribunal  of  appeal  and  the  provisions  of  this  Act  shall  apply  to  such  alteration  or 
conversion  as  though  it  were  the  construction  of  a  public  building. 
[80.  Staircases  in  clmrches  and  chapels.] 
[81.  Application  of  Act  to  buildings  under  railway  arches,  (s)] 


PART  VII.  (0 

SrHCt.VL   AND   TEMr01!.\RY   liUILDIXGS    .VXD   WOODEN   .STRVCTURE!?. 

82.  (u)  Application  to  Coniicil  for  buildings  to  which  rules'  of  Act  are  in- 
applicable.]— (1)  Where  a  builder  is  desirous  of  erecting  an  iron  building  or  structure 
or  any  other  building  or  structure  to  which  the  general  provisions  of  Part  VI.  of  this 
Act  are  inapplicalile  or  in  the  opinion  of  the  Council  inappropriate  having  regard  to 
the  special  purpose  for  which  the  building  or  structure  is  designed  and  actually  used 
he  shall  make  an  application  to  the  Council  accompanied  by  a  plan  of  the  proposed 
building  with  such  particulars  as  to  t!ie  construction  thereof  as  may  be  required  by 
the  Council. 

(p)  For  penalty,  see  s.  200,  post,  p.  640. 

(g)  Re-enacting  18  &  19  Vict.  c.  122,  s.  30. 

(r)  lb.,  s.  15  ;  and  see.  s.  211,  post,  p.  546. 

(s)  As  to  Btaliles  in  an  arch,  see  North  Kent  Ri/.  Co.  v.  Bnth/er,  27  L.  J.  M.  C.  106. 

(()  As  to  buildings,  etc.,  which  are  exempt  from  tlie  operation  of  this  part,  see  s.  201,  post. 
Applications  with  regard  to  temporary  buildings  and  structures  must  be  accompanied  by 
plans.  See  also  s.  200  (3),  as  amended  by  s.  G  of  the  London  Building  Act,  1898.  See 
Regulations  of  the  Council,  §  II.  (12). 

(«)  Re-enacting  18  &  19  Vict.  c.  122,  ss.  50,  57,  58,  CO,  Gl.  This  section  and  s.  83  have 
no  application  to  such  an  operation  as  that  of  replacing  the  seating  in  the  Agricultural  Hall : 
see  per  'Wins,  J.,  in  Vomer  v.  M'Donnell  (1897),  CI  J.  P.  181,  at  p.  183.  See  also  per 
Alverstone,  C.J.,  in  Westminster  Corporation  v.  L.  C.  C.  (1902),  1  K.  B.  326,  at  p.  334. 
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"2"Tlio   Oiuiicil   if  Mtuflcd  with  mich  |iUii  and  narticuLin  hliall  hi^'nify  thvir 
'>r  tliv  uiuu  ill  writin);  and  tliiTvu|>uii  tlio  liiiililiii^  may  Imi  coiiNtnulod 

ti  -luti  i.hn  ntid  i.artirtil.m  tut  llio  Council  hliiill  ni^t  aiithoriMt  any 
I'ui.  r  KT<'atcr  cubiral  extont  tlian  2&0,(XR) 

cul'  ^-  iiri)viHiuiui  of  tliiM  Act. 

\ '.  i   rtgulatint;  tlie  |>ri>ceduro  in  rulation  to 

Itici.  a.s  tlii-y  tliiiik  fit  an  tu  tilt' time  ami  manner 

of  nwikiii^  u^ij  ii>  atuiiL.i  uii-.l  as  lu  lliu  pUns  to  lie  prexeiited  tlio  ux|x'n><<-!i  to  bo 
incumsl  and  any  kIIivf  matter  ur  tliini;  connected  therewith,  (w) 

(4      ''  .  red  in  and  about  the  ■  '  ;Ijo  approval  of  the  Council 

■hal  r  to  the  iiU[)erinleiid.  [  or  to  Huch  other  |)er»oli 

aa  til''  <  'iiii' u  Mi.iy  iij'iKiint  ami  in  default  i>i  j'.kMJi'iit  tiiay  bo  rccovcrcil  in  a 
■ummar>'  manner. 

(.')>    \    '■  ■■ '■■•■"   and   particulars  approved  by  tho  Council  iihall  bo 

fum  r  within  whose  district  the  building  to  which  tiiich 

plan , — . .  .lituato  and  it  Nhall  bu  lii.i  duty  (x;  to  aiicortain  that 

the  Nimc  k  bailt  in  accordance  with  tlie  iiaid  plaim  and  i>articularH. 

88.  y)  Control  6y  Couneil  of  etrtain  temporary  huil<ting$A — Where  an  ap- 
plication in  made  to  tlio  Council  by  any  porMin  fitatiii)^  hio  ciosiro  to  erect  in 
any  nlaco  an  injn  or  oilier  building  or  ulriicturo  of  a  ti'mjiomry  character  to 
which  tho  general  provisiomi  of  I'art  VI.  of  this  Act  ore  inapplirablo  the  Council 
may  if  they  api>roTo  of  the  plan  and  particular*  of  the  building  or  xtructiiru 
limit  iho  i>erio(l  during  which  it  ahall  bo  allowed  to  remain  in  that  placo  and 
may  maV'      '  '       '  '     '  to  nucli   conditions  oh   to  the  removal  of  tho 

building  >  they  think  fit  and  if  at  the  expiration  of  that 

peri'  1  ■'  1  -ii'i  !■! ii'it  removed  in  accordance  with  those  conditiona 

the    '  n'e  a   notice  on   tho  occupier  or  owner  of  such  buililing  or 

MtM  m  to  remove  it  within  a  reasonable  time  s|)Ccifiod  in  the  notico 

anil  r  owner  fail  to  remove  such  building  or  structure  within  tho 

till.  .,,  il  pi.nv  iiMtwitli-finlrii  •  the  im|H)sition  and  recovery  of  anv 

■"  'TV  a  petty  KCKsional  court  who  shall 
i  iipier  or  owiicr  lo  ai»i)ear  to  answer 

iuch  iimi  if  the  said  complaint  is  proved  to  tho  satisfaction  of  the  Court 

the  '  jiiake  an  onler  in  writing  autliorising  tho  Council  to  enter  u\K>n  tho 

Ian' I  I'  Il  building  in  situattsl  and  to  remove  or  take  down  the  same  and 

d'>  ■  '•  nf^'-w.iri'  for  rucIi  purjiose  and  also  to  remove  the  niaterialH  of 

.    •       •  a  convenient  place  and  (unlcst)  tho  cxpen.ses  of  tho 

I  1  1.  !  ;  '  :  .  M  days  after  such  removal)  sell  tho  same  as  they 

thmk  priJiH;r. 

84.  WooJm  itrvcture*  not  to  he  erected  teithout  licence  of  Council.'] — (1)  No 
person  iIiaII  let  ap  in  any  place  any  wooden  structure  (i)  (unless  it  bo  exempt 

Ir)  S««  f  II.  r.  (1  J)  of  the  currrnl  rrguUliom,  oorf,  p.  (H9, 
(X)  Ijiforcralilr  hr  muidiuniu,  II.  v.  lUJman,  6  T.  L.  R.  9. 

(y)  ICfrtiMtinK  <.'.  A  4'i  Viet.  c.  U,  •.  li.  Sp«  /'arjom  v.  TtmrvrU,  41  .1.  P.  29«,  u  to 
larmi  en  whirh  tbf  Councit  might  aalhori*«  tbv  baitdiDf(ii  in  que«tioa  onJcr  tbo  old  Act«. 

8««  O'  %  '..■  •.  - '..  ' .("  J. 

(•  .  (•.  13of  tb«  .\ct  of  18«2)  Mm  "  any  woolen  stnicturo 

or  •  :  ■  ip-rtr.'  rhin.-frr  "  ;  r.n  thi«  it  w»<  h.  LI  tint  »  t.iiildiT't 

oAr«,  t-.>a.4;f-.i.  ...i  ..{  --^ 
of  cnal>lintf  it  to  lir  w 
on,  ,r  '-'-••  -     • 


.rrird 

It  ill  \u: 

J.  11.  7.V..     Uhrrfl 

.  .  ■  . 1..   f...  -  . 

BOW  incluJtl ;  tes  //j44j  v.  L'-J.ncf,  L.  11.  :•  <_.  V.  'J!;  »Q'J  a  aUnJ  mile  eaLi.  ly  of  v-ul, 

E.D.I-.  2  L 
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from  the  operation  of  this  Part  of  this  Act)  (a)  except  hoardings  (h)  enclosing 
vacant  land  and  not  exceeding  in  any  part  12  ft.  in  height  without  liaving  first 
obtained  for  that  purpose  a  licence  (c)  from  the  Coimcil  {d)  and  the  licence  may 
contain  snch  conditions  with  respect  to  the  structure  and  the  time  for  which  it  is  to 
be  permitted  to  continue  in  the  said  place  as  the  Council  think  expedient. 

(2)  Provided  that  a  licence  shall  not  be  required  in  the  case  of  any  wooden 
structure  of  a  movable  or  temporary  character  erected  by  a  builder  for  his  use 
during  the  construction  alteration  or  repair  of  any  building  unless  the  same  is  not 
taken  dowii  or  removed  immediately  aft-jr  such  construction  alteration  or  repair. 

Provided  that  this  section  shall  not  extend  to  or  apply  within  the  City  or  to  any 
hoarding  duly  licensed  by  the  local  authority  under  any  statutory  powers  in  tliat 
behalf,  (e) 

85.  Piles  of  loose  timber  not  regarded  as  structures.] — This  Part  of  this  Act 
shall  not  apply  in  the  case  of  a  pile  stack  or  store  of  timber  not  being  a  structure 
affixed  or  fastened  to  the  ground.  (/) 

86.  As  to  structures  of  railiuay  companies.l — Structures  or  erections  erected  or 
set  u]i  upon  the  premises  of  any  railway  company  and  used  for  the  purposes  of 
or  in  comiection  witli  the  traffic  of  such  railway  company  shall  be  exempt  from 
the  operation  of  this  Part  of  the  Act.  {g) 


PART  VIII.  (/i) 

RIGHTS  OF  BUILDING  AXD  ADJOINING  OWNERS. 

87.   liiglds  of  owners  of  adjoining  lands  respecting  erection  of  walls  on  line  of 
jtmction.^ — Where  lands  of  different  owners  adjoin  and  are  unbuilt  on  at  the  line  of 

except  for  the  nails  and  fasteningg,  erected  to  enable  persons  to  vievr  a  public  procession,  waa 
held  to  be  a  "wooden  structure"  within  the  section,  Westminster  Corporation  v.  L.  C.  C, 
(1902),  1  K.  B.  32G.  See  further  as  to  this  case,  note  (d),  infra.  The  Act  only  applies 
to  structures  erected  for  use  on  the  spot,  L.  C.  C.  v.  Humphreys^  supra  ;  a  structure  erected 
by  a  builder  in  which  to  carry  on  business  of  licensed  premises  during  alterations  and  repairs 
is  exempt,  L.  C.  C.  v.  Candler,  60  L.  J.  M.  C.  114.  It  has  been  held  in  an  unreported 
case  (Odwell  v.  Willcsdcn  L.  Bd,,  Times,  December  2,  1891)  that  a  coffee  stall  on  wheels 
is  within  the  corresponding  provisions  of  the  Public  Health  Act,  1875.  For  penalties,  see 
B.  200,  post,  p.  540. 

(a)  fcee  s.s.  (2),  infra. 

(6)  Hoardings  were  held  not  to  be  buildings  within  s.  157  of  the  Public  Health  Act,  1875, 
in  Slaughter  v.  Mayor  of  Sunderland,  60  L.  J.  M.  C.  91. 

(c)  It  is  an  offence  to  set  up,  erect,  retain,  or  adapt  any  snch  building  or  structure  without 
having  obtained  any  approml  nr  licence  as  required  by  this  part  of  the  Act,  or  to  make  default 
in  observing  any  of  the  conditions  contained  in  such  licence  :  s.  200  (3)  (e),  as  amended  by 
the  Amendment  Act,  1898,  s.  fi  (see  p.  657,  post).  The  amendment,  by  which  the  w-ords  in 
italics  were  introduced,  was  rendered  necessary  by  the  case  of  Jl.  v.  Cluer,  Ex  parte  L,  C.  C, 
(1807),'67  L.  J.  Q.  B.  36. 

(d)  The  power  to  license  temporary  wooden  structures  (such  as  stands  to  be  erected  on  the 
occasion  of  public  functions)  and  to  take  proceedings  for  default  in  obtaining  or  observing  the 
conditions  of  a  licence  is  transferred  from  the  London  Countv  Council  to  each  of  the  London 
borough  councils  created  by  the  London  Government  Act,  1899  (62  &  63  Vict.  c.  14),  by  s.  5 
(l)and  Sched.  II.,  Pt.  I.  of  that  Act :  Westminster  Corporation  v.  L.  C.  C.  (1902),  1  K.  B. 
326.  As  to  tlie  dulies  of  district  surveyors  in  relation  to  such  structures,  see  Westminster 
{City  Council)  v.  Watson  (1902),  2  K.  B."717,  and  cited  in  the  note  to  s.  145,  post. 

(e)  As  to  the  city,  see  City  Sewers  Act,  1848,  s.  102  ;  Bradbee  v.  Christ's  Hospital,  4  M.  & 
G.  714.  As  to  local  authorities,  see  metropolitan  Paving  Act,  1817,  s.  75  (57  Ueo.  Ill,  c. 
cxxix.)  :  Metropolis  Management  Act,  1855,  ss.  122,  123. 

(_/')  As  to  storing  of  wood  and  timber,  see  s.  197,  post. 

(<l)  An  ofBce  erected  by  a  coal  mercluant  with  the  permission  of  a  railway  company  and 
used  to  expedite  the  delivery  of  coal,  and  for  the  receipt  of  orders  for  coal  conveyed  on  the 
railway,  is  "  used  fur  the  purposes  of  and  in  connection  with  the  traffic  of  the  railway 
company"  within  the  meaning  of  this  section:  iLlliolt  v.  L.  C.  C.  (1899),  2  Q.  B.  277.  See 
also  s.  201  (8),  post,  which  exempts  certain  buildings  of  a  railwiiy  company  from  the  operation 
of  Parts  VI.  and  VII.  of  the  Act. 

(h)  See  ante,  Chap.  XXIV.,  as  to  the  law  gener.-vlly  with  respect  to  party  walls,  and 
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janoti<>n  m  '  l>uil<l  on  aii)'  |iart  uf  lliv  line  of  junctiun  the 

foUuwiiiK  I  •  :  — 

(1)  If  t'  •■'  liiiiM  a  f«r1y  wall  on  tlio  line  of  junction  lio 

1..  ,  ;  .•n  Uic  a^ljoiniiig  owner  <lescril)in^  tlic  intunik--! 

wall: 
(?)  ir  the  ailjoinin;;  owner  content  to  tlic  building  of  a  |<arty  wall  tlio  wall  hIuII 
U>  built  half  on  tho  Uii'l  »{  cacli  of  tJio  two  owners  or  in  such  other 
j«»«ition  as  nmy  lie  a^ret-l  lietween  tho  two  owncrx: 

(3)  The  ex|icn)to  of  the  huiMin^'  of  tho  [nrty  wall  slmll  he  from  time  to  tiino 

defrayal  hy  the  two  own^Ts  in  due  |irii|Hirtion  rejrard  helii^;  li.id  to  tho  uw 
II.    '      -  '     '  -  -'-:  iiiay  \v  iiuide  of  the  wall  hy  the  two  owners  res|>ectivelv  : 

(4)  If  I  ler  do   not   consent   to   the   buildinf;  of  a   [-arty  wuU   tlio 

I  iiall  not  build  the  wall  otherwise  than  OA  an  external  wall 

I  .  hit  own  land  : 

5i  If  I  •  r  '!'•  '■•'<  ilesirc  to  build  a  party  wall  on  the  lino  of 

I  an  external  wall  placed  wholly  on  bin  own 
1,  thereof  on  the  adjoinint;  owner  (fescribing  the 

ill : 
'i;)  Wli  ■rof  the  ca-w-s  aforoiwiil  the  building  owner  proccc<lii  to  build 

an  cxtenul  wall  on  hLs  own  land  he  ^llall  have  a  ri^'ht  at  hi.s  own  cxpenso 
at  any  time  afti-r  the  ••T;>im!i"n  <>(  one  month  from  tho  Htrvico  of  tho 
notice  to  |  '    'iniii);  owner  lielow  tho  level  of  tho 

lowrat  flor  ,  J  ot  the  external  wall  with  coucrclo 

or  other  !>•  :nrc  llicrmn  It-r  makin:;  com|>onsation  to  the  adjoin- 

ing owner  for  any  dama;4e  occDiioned  thereby  tho  amount  of 

iiuch  '  n  il  any  difference  ari.so  to  bo  determined  in  the  manner 

io  w!  MCC!)  between  building  owner^i  aihl  ailjoitiing  owncm  nro 

b  .....  -  ,inp,i  .(;.) 

\Vhere  inilher  oxtcmal  wall  or  a;7ain.<it  a  party 

wall  it  tluiM  !'•'  1.1  %>  I'll  i'l  ill"  Mi^iii'  I  ~.ii<eyor  to  allow  the  footing  of  the  .tide  next 
such  other  external  or  party  wall  to  be  omitted. 

88  '.(t  o/bttiUin-j  oirn^r.] — The  buil.lrng  owner  glwll  have  the  follow- 

in„'  II  relation  to  |iarty  ttnictures  (that  Ls  to  say)  : — 

^1^  A:  -1  undeqiin  or  rcjiair  any  party  Btructurc  which  i«  defective 

(2)  A  nijiii  to  pun  Mwn  an'l  rebuild  any  party  structure  which  in  so  far  defective 

or  out  ol  rcinir  a.t  to  make  it  necoftary  or  desirable  to  pull  it  do»7i :  (n) 

Chap.  XXV.  »••  UOi.  I>.  I9i.     Tliin  r»rt  of 

the  Act  li'K-i  o  -'  whirh  hni  ari^n  frtini  lii« 

nt^Ugrtv*  kn<l  w  :  irlv  wall  in  a  nri^htMiurin^ 

boaw,  M'kiir  V.  '  U  J.  Ch.  71,  a>  to  aii  OHiier 

i>f  Kljiinin/  h"  ;  .  lo  rrpair  a  |i»rty  »»ll.     ike 
irifWrr  T.  Croy,  1  I  .  II.  N.  -I.  >!  ;  0  li.  Cofi. 

(•)  Aa  to  lh«  rr^oimiMiit*  of  a  Dotin,  Manotca  lo  (.  90(1).    See  F.  XXXIX.,  <<  «f.,  an<<-, 

(j)  Vi'l>tn  each  aHjninin;;  nwnrt  ha<  an  cxtrmal  vail,  the  Act  dnra  nnt  girt  the  n;;ht  to 
plarv  tmAingt  m  th-  olin  ning  lanj.  7V>r«fc>»  r.  Uunlrr,  llmit-Ur,  Feliruary  4,  IIWM.  Thi« 
•al>-Mctinn  to  »  •nt  orcrridc*  tJM  commoo  law,  which  prercota  cocroochincat  ua 

th»  Uod  of  an  »  ■r. 

0  R*-nu<-ti-  ■    "O- 

■)  Tht<  Tr<-^  i<i  no  otbar;  it  i«  the  definition  of  the  riKhli  he  if  to 

karr  -ua  V.  fUolret,  9  ("h.  I>.  M.     Hut,  if  the  pmri<.ion>  of 

the  i  nf  oWBcr  iJ  liabla  to  an  artion  for  all  injurr  dotir, 
I'm::     . 

It  wu  <.  111.   r.  71*.  that  a  f;riu*ral    rorcnant  to  irnair  did   not  ren<ler 

the  traaiit  i^xj^^-n**'  of  a  p«rtT  wall,  U-nrt  v.  f  VrtrX',  h  TaQni.  Mi ;  l.ut  *<n« 

BarrHt  T.  .........                                                                                    ^ 

aipma  <■ 

ODder  th'              ,  .. 

•qnaJly  to  a  partr  waii  bvi'^o^iiiK  «tiUf>-i>  i"  c  .• ..  r . 

(•)  Bat  M<  (.'90  (1),  pj»?,  at  to  |*ny  iiro 

J  L  J 
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(3)  Aright  to  pull  down  any  timber  or  other  partition  which  diviiles  any  huililings 

and  is  not  conformable  with  the  regulations  of  this  Act  and  to  build  instead 
a  party  wall  conformable  thereto  : 

(4)  In  the  case  of  buildings  having  rooms  or  storeys  the  property  of  different 

owners  intermixed  a  right  to  pull  down  such  of  the  said  rooms  or  storeys 
or  any  part  thereof  as  are  not  built  in  conformity  with  this  Act  and  to 
rebuild  the  same  in  conformity  with  this  Act : 

(5)  In  the  case  of  buildings  connected  by  arches  or  communications  over  public 

ways  or  over  passages  belonging  to  other  persons  a  right  to  pull  down 
such  of  the  said  buildings  arches  or  communications  or  such  parts  thereof 
as  are  not  built  in  conformity  with  this  Act  and  to  rebuild  the  same  in 
conformity  with  this  Act : 

(6)  A  right  to  raise  and  underpin  any  party  structure  jiermitted  by  this  Act  to 

be  raised  or  underpinned  or  any  external  wall  built  against  such  party 
structure  upon  condition  of  making  good  all  damage  occasioned  therel)}'  to 
the  adjoining  premises  (o)  or  to  the  internal  finishings  and  decorations 
thereof  and  of  carrying  up  to  the  requisite  height  all  flues  and  chimney 
stacks  belonging  to  tlie  adjoining  owner  on  or  against  such  party  structure 
or  external  wall : 

(7)  A  right  to  pull  down  any  party  structure  which  is  of  insufficient  strength  for 

any  building  intended  to  be  built  and  to  rebuild  the  same  of  sufficient 
strength  for  the  above  purpose  upon  condition  of  making  good  all  damage 
occasioned  thereby  to  the  adjoining  premises  or  to  the  internal  finishings 
and  decorations  thereof:  (p) 

(8)  A  right  to  cut  into  any  party  structure  upon  condition  of  making  good  all 

damage  occasioned  to  the  adjoining  premises  by  such  operation :  (7) 

(9)  A  right  to  cut  away  any  footing  or  any  chimney  breasts  jambs  or  flues  projecting 

or  other  projections  from  any  party  wall  or  external  walls  in  order  to  erect 
an  external  wall  against  such  party  wall  or  for  any  other  purpose  upon 
condition  of  making  good  all  damage  occasioned  to  the  adjoining  premises 
by  such  operation  :  (r) 

(10)  A  right  to  cut  away  or  take  downi  such  parts  of  any  wall  or  building  of  an 

adjoining  owner  as  may  be  necessary  in  consequence  of  such  wall  or 
building  overhanging  the  ground  of  the  building  owner  in  order  to  erect 
an  upright  wall  against  the  same  on  condition  of  making  good  anj'  damage 
sustained  by  the  wall  or  building  by  reason  of  such  cutting  away  or  taking 
down: 

(11)  A  right  to  perform  any  other  necessary  works  incident  to  the  connection  of 

a  party  structure  with  the  premises  adjoining  thereto.  But  the  above 
rights  shall  be  subject  to  this  qualification  that  any  building  which  has 
been  erected  previously  to  the  date  of  the  commencement  of  this  Act 
shall  be  deemed  to  be  conformable  with  the  pro^dsions  of  this  Act  if  it  be 
conformable  with  the  provisions  of  the  Acts  of  Parliament  regulating 
buildings  in  London  before  the  commencement  of  this  Act : 

(12)  A  right  to  raise  a  party  fence  wall  (s)  or  to  pull  the  same  down  and  rebuild 

it  as  a  party  wall. 

89.  (t)  Eights  of  adjoining  owner.] — (1)  Where  a  building  owner  proposes  to 

(0)  This  does  not  authorise  the  raising  of  a  structure  so  as  to  obstruct  ancient  lights  in  the 
adjoining  premises,  Crofts  v.  Halilane,  L  R.  2  Q.  B.  194.  The  common  law  right  to  bring  an 
action  is  not  affected  bv  the  Act,  iVIIliams  v.  GoMinn,  L.  R.  1  C.  P.  77.  See  chapter  on  Light, 
ante,  p.  286,  and  see  following  cases  on  14  Geo.  111.  c.  78,  s.  43:  Wells  v.  LMi/,  1  M.  &  W. 
452;  Titterton  v.  Coni/ers,  1  Marsli.  140. 

(p)  See  Standard  Bank  of  British  S.  America  v.  Stokes,  9  Ch.  D.  08,  supra;  R.  v. 
Pousford.  1  D.  &  L.  116  ;  Foote  v.  Hodgson,  25  Q.  B.  D.  160. 

(q)  S  V  miliums  v.  Golding,  supra.  As  to  duty  of  person  to  use  reasonable  care  and  skill 
in  operations  which  involve  tlie  use  of  a  party  wall,  see  Hughes  v.  Perciral,  8  A.  C.  443. 

(r)  See  B.  64  (19). 

(s)  See  definition,  s.  5  (18). 

(i)  Re-enacting  18  &  19  Vict.  c.  122,  s.  84. 
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cx.ni"'  .inv  ..f  ill.'  f .rr.' .iii_-  ri.'lil-  «illi  r.-i..,l  ti>  {tarty  titrilrliiivti  llic  atljuiniiif; 
I'  l>iiilil  (III  any  kucIi  |iarty  Ktnioliiro 

►  "  'ir  HiK-li  |iior>t  or  r«Tii<.M-«  or  niiy 

ollur  iiki'  .  ily  \iv  rc|iiiicil  l"r  llio  ruiivviiiviicc  (if  hiicIi  a<lj<>iiiiiiK 

(iwiicr  aihI  i>>  III  Uio  iiolicc  aM<l  it  >Ua\l  lie  tliu  iliily  of  tlio  building 

uwiKT  to  cuiiii'ly  uilli  Kiiili  r(x|ui'<itiiiii  in  nil  cum-s  wliero  tliu  vxeculion  uf  tUo 
ri«|iiir>»l  wnri«  will  not  Ix!  iiijiirioiii  to  tlio  liuililiii);  owner  or  raiiw  to  him 
111  iiO(>  or  nnneccssary  delay  in  the  vxoroiso  of  his  ri;;ht. 

i.it  aruKTt  iHrtwccn  a  luiiMin);  owm-r  ami  ailjoiiiin;;  owner  in 
r-  -  '  niy  Mich  works  nimll  ho  deteniiineil  in  manner  in  wliicli 

dr!  uwnen  an<l  adjoining;  owners  are  hereinafter  directed 

to  lie  (l«i"Tiuim-'i.  Mi; 

90.'^  "   '                                  '     '  '.'t   hi/   liiiiliiiiiij   aii'l   ailjiiiniini   oimo-*.] — 
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right  unless  the  work  to  which  the  notice  relates  is  begun  within  six  months  after 
the  service  thereof  and  is  prosecuted  with  due  diligence. 

(5)  AVithin  one  month  after  receipt  of  such  notice  the  adjoining  owner  may  serve 
on  tlie  liuilding  owner  a  notice  requiring  him  to  build  on  am'  such  party  structure 
any  works  to  the  construction  of  which  he  is  hereinbefore  declared  to  be  entitled. 

(G)  The  last-mentioned  notice  shall  specify  the  works  required  by  the  adjoining 
owner  for  his  convenience  and  shall  if  necessary  bo  accompanied  by  explanatory 
])lans  and  drawings. 

(7)  If  either  owner  do  not  within  fourteen  days  after  the  service  on  him  of  any 
notice  C-X])ress  his  consent  thereto  ho  sliall  be  considered  as  having  dissented  there- 
from and  tliercu]ion  a  diflerence  shall  be  deemed  to  have  arisen  between  the  building 
owner  and  the  adjoining  owner. 

91.  (c)  Settlement  of  difference  between  huildimj  and  adjoininij  owners^ — 
(1)  In  all  cases  not  sjiecially  provided  for  by  this  Act  wdiere  a  difference 
aiises  between  a  building  owner  and  adjoining  owner  in  respect  of  any  matter 
arising  (d)  with  reference  to  any  work  to  which  any  notice  given  under  this  Part  of 
this  Act  relates  unless  both  parties  concur  in  the  appointment  of  one  suiTeyor  tliey 
shall  each  appoint  a  surveyor  and  the  two  surveyors  so  appointed  shall  select  a  third 
surveyor  (e)  and  such  one  surveyor  or  tlu-ee  surveyors  or  any  two  of  them  shall 
settle  any  matter  from  time  to  time  during  the  contimiance  of  any  work  to  -which 
the  notice  relates  in  disjiute  between  such  building  and  adjoining  owner  with  power 
by  his  or  their  award  to  detennine  the  right  to  do  and  the  time  and  manner  of 
doing  any  work  and  generally  any  other  matter  arising  out  of  or  incidental  to  such 
difference  but  any  time  so  a])pointed  for  doing  any  work  shall  not  unless  otherwise 
agreed  commence  until  after  the  expiration  of  the  period  by  this  Part  of  this  Act 
prescribed  for  the  notice  in  the  particular  case. 

(2)  Any  award  given  by  such  one  survej'or  or  b}'  such  three  sun'eyors  or  by  any 
two  of  them  shall  be  conclusive  and  shall  not  be  questioned  in  any  court  with  this 
exception  that  either  of  the  parties  to  the  diflerence  may  appeal  therefrom  to  the 
count}'  court  within  fourteen  days  from  the  date  of  tlie  delivery  of  the  award  and 
the  county  court  may  .subject  as  hereafter  in  this  section  mentioned  rescind  the 
award  or  modify  it  in  such  manner  as  it  thinks  just. 

(3)  If  either  party  to  the  difference  make  default  in  ajipointing  a  surveyor  for 
ten  days  after  notice  has  been  served  on  him  by  the  other  party  to  make  such 
appointment  the  party  giving  the  notice  may  make  the  apj)ointment  in  the  place  of 
the  party  so  making  default. 

(4)  The  costs  mcurred  in  making  or  obtaining  the  award  shall  be  paid  by  such 
party  as  the  surveyor  or  surveyors  determine. 

(e)  Kc-enacting  18  &  19  Vict.  c.  122,  s.  85;  45  &  4(i  Vict.  c.  14,  s.  21.  This  section  is 
limited  expressly  and  in  terms  to  matters  referred  to  in  the  notice.  It  does  not  j^ive  the 
surveyors  general  jurisdiction  over  every  dispute  which  may  arise  between  the  parties,  but 
only  over  disputes  "  in  respect  of  any  matter  arising  with  reference  to  any  work  to 
which  any  notice  given  under  tliis  part  of  this  Act  relates."  Per  Collins,  M.R.,  iu 
Lcadbeller  v.  Mari/lcbonc  Corp.  (1004),  2  K.  B.  8fl3,  at  p.  900. 

(rf)  Tlie  wording  of  the  old  Act  was  "  any  matter  arising  under  this  Act; "  on  this  it 
was  decided  to  be  immaterial  that  no  action  could  be  maintained  at  common  law,  Sfantiard 
Banl-  of  British  S.  America  v.  ,S(ote,  9  Ch.  D.  68.  Under  the  old  section  it  was  held  that 
an  action  might  be  brought  for  collateral  damage,  or  for  anything  beyond  and  apart  from  the 
provisions  of  the  Act,  C'rofis  v.  Haldune,  L.  K.  2  Q.  B.  194.  See  also  Doild  v.  Holme,  1  A.  & 
K.  493  ;  Warhtn-ton  v.  London  and.  Blackivnll  Rt/.  Co.,  1  Kail.  Ca.  5.58  ;  Bower  v.  Peatc,  1 
Q.  B.  D.  321  ;  DaUon  v.  AnQus,  6  A.  C.  340;  Lcmaitre  v.  Davi.^,  19  Ch.  D.  281  ;  Stone  anil 
Jfastie,  In  re  (1903),  2  K.  B.  463;  Lcadketler  v.  MnryUhor.e  Corp.  (No.  1)  (1904),  2  K.  B. 
893,  citfd  in  the  notes  to  t.  90,  ante;  and  Fif'oot  v.  Appcrin/.  Bnilding  jVetrs,  September  IS, 
1903  ;  and  Lcndhctt.r  v.  .'fari/lebone  Corp.  (Xo.  2)  (1905),  1  K.  B.  661.  Sun-cyors  can  award- 
compensntion  for  structural  damage  but  not  for  trade  damage,  Adams  v.  J/ui/or  of  >7.  Mari/Je 
hone,  22  T.  L.  E.  820.     This  case  was  under  appeal  at  the  date  of  publication  of  this  work. 

(e)  Qmere,  whether  these  proceedings  .ire  within  the  Arbitration  Act,  1889.  In  Ex  parte 
McBrt/de  (4  Ch.  D.  200),  Matins,  V.-C,  appointed  an  umpire,  the  surveyors  refusing  to  do  so, 
although  there  was  an  action  pending  to  settle  the  right  of  one  of  the  parties  to  an  ancient 
light  in  the  party  wall  as  to  which  the  differences  had  arisen. 
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92.  (/)  Power  for  huildinfj  owner  to  enter  premises,]  (k) — A  building  owner  liis 
servants  agents  and  workmen  at  all  usual  times  of  working  may  enter  and  remain  on 
any  premises  for  the  purpose  of  executing  and  may  execute  any  work  which  lie  has 
become  entitled  or  is  required  in  pursuance  of  this  Act  to  execute  removing  any 
furniture  or  doing  any  other  thing  which  may  he  necessary  and  if  the  premises  are 
closed  he  and  they  may  accompanied  by  a  constable  or  other  officer  of  the  peace 
break  open  any  fences  or  doors  in  order  to  effect  such  entry : 

Provided  that  before  entering  on  any  premises  for  the  purposes  of  this  section  the 
building  owner  shall  except  in  the  cnh^  of  emergency  give  14  days'  notice  of  his 
intention  so  to  do  to  the  owner  and  occupier  and  in  case  of  emergency  shall  give 
such  notice  as  may  be  reasonably  practicable. 

83.  (I)  Building  owner  to  underpin  adjoining  owner^s  building.] — ^Vllere  a 
building  o\vner  intends  to  erect  within  10  ft.  of  a  building  belonging  to  an  adjoining 
owner  a  building  or  structure  any  part  of  which  -^vithin  such  10  ft.  extends  to  a  lower 
level  than  the  foundations  of  the  building  belonging  to  the  adjoining  owner  he  may 
and  if  reqidred  by  the  adjoining  owner  shall  (subject  as  hereinafter  provided)  (m) 
underpin  or  otherwise  strengthen  the  foundations  of  the  said  building  so  far  as  may 
be  necessary  and  the  following  provisions  shall  have  eflect : — 

(1)  At  least  two   months'  notice   in   ■\vriting   shall  be  given   by  the   building 

owner  to  the  adjoining  owner  stating  his  intention  to  build  and  whether  he 
proposes  to  underpin  or  otherwise  strengthen  the  foruidatiuns  of  the  said 
building  and  such  notice  shall  be  accompanied  by  a  plan  and  sections 
showing  the  site  of  the  proposed  building  and  the  depth  to  which  he 
proposes  to  excavate : 

(2)  If  the  adjoining  owner  shall  within  14  days  after  being  served  with  such 

notice  give  a  counter  notice  in  writing  that  he  disputes  the  necessity  of  or 
require  such  underpinning  or  strengthening  a  difference  shall  be  deemed  to 
have  arisen  between  the  building  owner  and  the  adjoining  owner : 

(3)  The  budding  owner  shall  be  liable  to  compensate  the  adjoining  owner  and 

occupier  for  any  inconvenience  loss  or  damage  which  may  result  to  them 
by  reason  of  the  exercise  of  the  powers  conferred  by  this  section  : — 

(4)  Nothing  in  this  section  contained  shall  relieve  the  building  owmer  from  any 

liability  to  which  he  would  otherwise  be  subject  m  case  of  injur}'  caused  by 
his  buUding  operations  to  the  adjoining  owner,  (o) 

94.  (p)  Security  to  he  given  by  building  owner  and  adjoining  owner-l — An 
adjoining  owner  may  if  he  think  fit  by  notice  in  WTiting  requue  the  building  o^vne^ 
(before  commencing  any  work  which  he  may  be  authorised  by  this  Part  of  tliis  Act 
to  execute)  to  give  such  secmity  as  may  be  agreed  upon  or  in  case  of  diflerencc 
may  be  settled  by  the  Judge  of  the  County  Court  {q)  for  the  pajTnent  of  all  such 
expenses  costs  and  compensation  in  respect  of  the  work  as  may  be  payable  by  the 
building  owner. 

The  building  owner  may  if  he  think  fit  at  any  time  after  service  on  him  of  a  party 
wall  or  party  structure  requisition  by  the  adjoining  owner  and  before  beginning  a 
work  to  which  the  requisition  relates  but  not  afterwards  serve  a  counter  requisition 
on  the  adjoining  owner  requiring  him  to  give  such  security  for  payment  of  the 
expenses  costs  and  compensation  for  which  he  is  or  will  be  hable  as  may  be  agreed 
upon  or  in  case  of  difference  may  be  settled  as  aforesaid. 

( i)  Re-enacting  18  &  19  Vict.  c.  122,  s.  86. 

(h)  See  Wheeler  v.  Gray,  6  C.  B.  N.  S.  606. 

(/)  As  to  the  common  law  rights  of  adjoining  owners  against  the  building  owner  and  hia 
contractors,  Bee  ante,  Chap.  XXV.,  on  Support.    This  section  is  new. 

{m)  See  s.  101,  post, 

(o)  Thus  the  section  does  not  interfere  with  the  common  law  right  of  support.  See,  for 
instance,  Bradbee  v.  Governors  of  Christ's  Hospital,  11  L.  J.  C.  P.  209. 

(p)  Re-enacting  18  &  19  Vict.  c.  122,  s.  87. 

(})  See  Beadnell  v.  Bceson,  L.  R.  3  Q.  B.  443,  and  County  Court  Rules,  1903,  Or.  L.,  as  to 
the  jurisdiction  of  the  county  court  judge. 
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cor  '                  'li  thi.H  Act  theexpenjie  of  such  jiullin^;  down  and  rebuilding; 

■iwi  by  the  buildini;  owner  and  aifjuiiiinj;  owner  in  due  pro- 
)>ein;;  liad  to  tlic  iwe  tliat  each  owner  may  make  of  mich 

■lis   over  public   wavH   or  over 
III  the  owners  of  llic  buildings 

or  Biiy  |iart»  thereof  be  iiuilvt  ■Im»ii 
I 'art  of  this  Act  vested  in  a  buildin)^ 
with  this  Act  the  cxpciLso  of  such 
lie  Ininie  by  the  buildiii;:  owner  and 

....  1    1       ...  |,j||  (y  ^|,g  u^g  ()mj  p3^.|, 

itiolLH. 

.'):- 

built  a^in.st  another  cxternnl 
wa.,  .■  ,f  ill.' i-,M,  r  bv  ibin  Part  of 

Ihia  Act  vcate<t  in  .r  iinder- 

pinnin.:  tb.'  same  n  1  thertdiy 

aii'l  4  up  ••>  1  'I  tluod  and  cbimiiey- 

•Ui  '  ..:  t'l  the    ,  i;ii.st  any  such  jiarty 

■tmctuit)  ur  1 '^  I     .  ■       r.:'       i!i      \' '  T'  1  lireil  to  bo 

made  Kood  ail .  i,,:;:.   :    ;:.■■!;.  ;!..l.;. .::.!,..•  ..■.m..t; 

(b)  If  any  party  structuru  which  ia  of  pru|>er  lualeriala  aud  sound  or  not  ao  far 

(r)  B«  tirting  IN  k  19  WtX.  c.  IT!,  §.  W.  "TIm  proTiaion*  of  the  Act  appear  tn  me  to 
Mataaplato  that  the  recoapaient  tball  b*  to  the  owner  ...  at  whoM  expeiue  the  wall  waa 
lalMd,  and  iv><  nf  anr  on*  eUe."  /Vr  Colluu,  H.K.,  in  St,jmt  anj  llaa>t,  In  n  (t'.KI3),  't 
K.  B.,  at  pjD.  473.  474'. 

(f)  8m  Knigtu  r.  I'mmil,  II  Ch.  D.  412,  a*  to  what  will  Iw  held  to  be  •  partv  will  within 
tkia  nb-Metioa, 

(0  Sw  aoto  (s),  p.  M&. 


por- 

:  lieinj;  lia« 

TO-' 

.  \  «  ; 

(«)  If  an 

U. 

by 

in  i 

ow 

rii'ilit    111 

pu; 

and  rebui 

ailj 

.  ;..  .1.,..  . 

o«  ; 

(2)  Aa  tor\ 

(a)  I/an^ 
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defective  or  out  of  repair  as  to  nial<e  it  necessary  or  desirable  to  pull  it 
down  be  pulled  do^vn  and  rebuilt  by  the  building  owner  the  expense  of 
pulling  down  and  rebuilding  the  same  and  of  making  good  any  damage 
by  this  Part  of  this  Act  required  to  be  made  good  and  a  foir  allowance 
in  respect  of  the  disturbance  and  inconvenience  caused  to  the  adjoining 
owner  shall  be  bome  b}'  the  building  owner  (u) ; 

(c)  If  any  party  structure  be  cut  into  by  the  building  owner  the  expense  of 

cutting  into  the  same  and  of  making  good  any  damage  by  this  Part  of 
this  Act  required  to  be  made  good  shall  be  borne  by  such  building 
owner ; 

(d)  If  any  footing  chimney  breast  jambs  or  floor  be  cut  away  in  pm'suance  of 

the  powers  by  this  Part  of  this  Act  vested  in  a  building  owner  the 
expense  of  such  cutting  away  and  of  making  good  any  damage  by  this  Part 
of  this  Act  required  to  be  made  good  shall  be  bome  by  the  building 
owner ; 

(e)  If  an}'  party  fence  wall  be  raised  for  a  building  the  expense  of  raising  such 

wall  shall  be  bome  by  the  building  owner  ; 
(t)  If  any  party  fence  wall  be  pulled  doA\ii  and  built  as  a  party  wall  the  expense 
of  pulling  down  such  party  fence  wall  and  building  the  same  as  a  party 
wall  shall  be  borne  by  the  building  owner. 
If  at  any  time  the  adjoining  owner  make  use  of  anj'  party  structure  («.•)  or  external 
wall  (or  any  part  thereof)  raised  or  undeipinned  as  aforesaid  or  of  any  party  fence 
wall  pulled  down  and  built  as  a  party  wall  (or  any  jiart  thereof)  beyond  the  use 
thereof  made  by  him  before  the  alteration  there  shall  be  borne  by  the  adjoining 
owner  from  time  to  time  a  due  pi-oportion  of  the  expenses  (having  regard  to  the  use 
that  the  adjouiing  owner  may  make  thereof) : — 

(i)  Of  raising  or  underpinning  such  party  structure  or  external  wall  and  of  making 
good  all  such  damage  occasioned  thereby  to  the  adjoining  owner  and  of 
canying  up  to  the  requisite  height  all  such  flues  and  chimney-stacks 
belonging  to  the  adjoining  owner  on  or  against  any  such  party  structure  or 
external  wall  as  are  by  this  Part  of  this  Act  required  to  be  made  good  and 
carried  up ; 
(ii)  Of  pulling  down  and  building  such  party  fence  wall  as  a  party  wall. 

96.  (x)  Account  of  expenses  to  he  delivered  to  adjoining  owjier.] — Within  one 
month  after  the  completion  of  any  work  which  a  building  owner  is  by  this  Part  of 
this  Act  authorised  or  required  to  execute  and  the  expense  of  which  is  in  whole  or 
in  part  to  be  borne  by  an  adjoining  owner  the  building  owner  shall  deliver  to  the 
adjoining  owner  an  account  (y)  in  writing  of  the  particulars  and  expense  of  the 
work  specifying  any  deduction  to  wdiich  such  adjoining  o\\nier  or  other  person  may 
be  entitled  in  respect  of  old  materials  or  in  other  respects  and  every  such  work  shall 
be  estimated  and  valued  at  fair  average  rates  and  prices  according  to  the  nature  of 
the  work  and  the  locality  and  the  market  price  of  materials  and  labour  at  the  time. 

07.  (z)  Adjoining  owner  may  ohject  to  account.'] — At  any  time  within  one  month 
after  the  delivery  of  the  said  account  the  adjoining  owner  if  dissatisfied  therewith 
may  declare  his  dissatisfaction  to  the  building  owner  by  notice  in  writing  served  (a) 
by  him-self  or  his  agent  and  specifying  his  objection  thereto  and  thereupon  a 
ditl'erence  shall  be  deemed  to  have  arisen  between  the  parties  and  shall  be  determined 

{n)  See  Standard  Banh  of  British  S,  America  v.  Stokes,  9  Ch.  D.  68  :  Brt/er  v.  [Villis, 
23  L.  T.  463. 

(«')  'this  part  of  the  section  does  not  deal  with  an  .ilteratlon  of  or  addition  to  a  party  wall, 
but  with  claims  to  make  a  greater  use  of  a  party  wall  of  dimensions  already  fixed,  in  which 
cases  provision  as  to  the  mode  in  which  the  expenses  are  to  be  borne  is  made  by  the  section. 
See  per  Collins,  M.R.,  in  Leadbetter  v.  Marylebone  Corp.  (No.  1)  (1904),  1  K.  B.  893,  at 
p.  901.     See  also  In  re  Stone  atid  Hastie  (1903),  2  K.  B.  463,  at  p.  473. 

(.r)  Re-enacting  18  &  19  Vict.  c.  122,  s.  89. 

(//)  Under  the  old  Act,  14  Geo.  III.  c.  78,  seePhilp  v.  Sonati,  2  Taunt.  62. 

(z)  Re-enacting  18  &  19  Vict.  c.  122,  s.  90. 

(«)  See  s.  188,  post,  p.  638. 
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Act(&)  |>rovi(lerl  for  (ho  soulcokent  ot 

'':  iwncn). 

86.  (e)  BuUJino  oufntr   mny   rteorrr  if  no  appeal  madf."] — If  wilhiii  the  Mid 

|«Tii»l  "f  111'-  III   j'ii   !!..     .'  r  do  not  ditlnri;  in  tlu'  said  iimiiiii'r  liis 

ili-w-iti-i'i  ••:           ■■:  i'  ■    .  deemed  to  luivo  acccpti-d  tlic  mmo  hiul 

-luii  j.i.   !:.  ■    -line  i>ii  ilriiui  1  i  •  r  !  livering  the  account  and  if  he  fail  to 

d'.  -■  ll.  ■   I   .    ;ut  »o  due  nmv  be  reC'  lel«t. 

99   •'■  Strueturt  to  belong  to  bailJinij  ournrr  unlit  contribution  paiJ.] — Whcro 

tlie   I  ' r  w  i;,l,T.,  t.,  coutrihute  to  the  cx|>cnscH  <<(  building  nnv  party 

•  ini'  ■  iliiin  is  jtaid  the  buildin;;  owner  at  whose  ex|>cn»o 

tlio  !^ii-..     ^ ,-.:. :  ,  js»e*cd  uf  the  sole  iiro|)crty  in  tlie  structure. 

100.  f^^   Aif'rin!iil  otrnfr  H'lble  to  exptnta  iitcumti  un  Au  retpiiiitiou.] — Tho 

for  all  cnpcn5e!i  inciirTC<l  on  his  roiuihition  by  tliQ 
.ynicntofthe  hauie  way  be  recovered  from  Inm  as 
a  Jid.l. 

101  -ete.] — Nolhint;  in  this  .Vet  hhall  auti.orihu 

any  :  or  other  caAemenl-s  in  or  rel.itin;;  to  a 

1  I-  ilicinlly  oflect  any  ri;;ht  of  any  i>iT!>on  to 

I  m  or  coiuicclcU  with  a  |iarty  wall  in  caao 

I'l  tlie  J«rty  wau  i'<  in^  piuii'u  uowii  or  rettuilt. 


I'.MIT   IX. 

U AXiiKROUS   XSD   NEIiLXCTEU   STKl°LTURE8.  (y) 

Dangerous  Structure*. 

lOS.  h  }fniniit'i  if  "  <^-ll'<urf."^ — In  this  I'art  of  this  .Vet  tho  cxpn-shion 
"  «irurture  "  iiiclud<->  aiiv  l.uil  lin;;  wall  or  other  btructure  and  anything  aflixe-l  to  or 
prnjoctiog  from  any  Luiliiing  wall  or  otlicr  Ktructurc. 

108.  (n     ■  'be   mmlt   of  ihinyerout    ■'    .  '         ^ — (1)   Where   it  is  niado 

known  to  t  that  any  ntnicture  is  in  a  lato  (k)  tho  Council  hhall 

t  '    litructure  to  be  made  i'.i  in'.- ui^irict  Burvcyor  or  by  isorao 

■  '1--  V'-i  of  llii:(  Act  tlio  cx|ircifiiion  "district  Bun'cyor  " 
•  •r  HO  apjxiinted. 

It, ., un  t,.  il...  ('..iiti.il  niiv  inf.irmotion  which 

he  may  r«  iio. 

(4)  It  »l.j..  li'tiire  or  iiisiii 

(t)  S««  ».  >1,  mmlt. 

ie)  Ii*-«iiartiB<(  18  *  19  VkU  c.  Hi,  i.  'Jl. 

\J)  /*.,  *.  ». 

(«)  /»..  ■.  »3. 

(/)  Tliu  Mvtion  rnbodin  the  dwWea  in  Crttfit  r.  Ilnl.ln»t  L.  R.  2  Q.  11.  IM. 

(■i)  S-*  /Vfcmiaw  T.  Mrinpotiln  Bd,  of  "»„  C  Q.  H.  I).  IIJ;  L.  C.  C.  r.  Iltrnng. 
.'  B.  &23.  Tbr  dotm  of  the  rouoljr  casacil  asdn  IkU  put  majr  he  <l«l<i;atc<l  to 
niradiaff  aicbitfct,  L.  C.  ('.  t.  Jl<Mu  (18>T),  Tj  U  T.  687.  Srr  >1m  Inn  v, 
i..     .     .    .<»),  I  Q.  B.  720. 

(»)  B«  — rtiPK  18  A  19  Vin.  r.  122,  t.  ». 

(i)  tt»-m»eUat  IH  Jt  I'J  \ici.  c.  122,  •.  S>  ;  SS  A  SS  Vict.  c.  ft,  •.  4. 

(*)  Aa  lA  liability  of  landlord  for  iDJarm  eaiutd  to  tenant  by  defective  cooditioo  o( 
preaiM*,  tee  Trr<liray  r.  J/ii<-*o>,  $1  L.  T.  .tUi. 
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any  land  upon  which  any  structure  is  situate  for  the  purpose  of  making  a  survey  of 
such  structure. 

[104.(0  l''ffect  of  this  Part  of  Act  within  the  City.] 

105  (to)  Surveyor  io  </ioe  certificate.'] — Upon  tlie  completion  of  his  survey  tlio 
ilislrict  surveyor  employed  shall  certify  (m)  to  the  Council  his  opinion  as  to  the  state 
of  the  structure. 

106.  (o)  Notice  to  he  given  to  owner  in  respect  of  certificate.'] — If  the  certificate  is 
to  the  effect  that  the  structure  is  not  in  a  dangerous  state  no  further  |iroccedings 
shall  be  had  in  respect  thereof  but  if  it  is  to  the  eti'ect  that  the  same  is  in  a  dangerous 
state  the  Council  may  cause  the  same  to  be  shored  up  or  otherwise  secured  and  a 
proper  hoard  or  fence  (p)  to  be  put  uj)  for  the  protection  of  passengers  and  shall 
cause  notice  to  be  served  on  the  owner  ('/)  or  occupier  of  the  structure  requiring  him 
forthwith  to  take  down  secure  or  repair  the  same  as  the  case  requires. 

107.  (»•)  Proceedings  to  enforce  compliance  ivitli  notice.] — (1)  If  the  owner  (s)  or 
occupier  on  whom  the  notice  is  served  (t)  fail  to  comply  as  speedily  as  the  nature  of 
the  case  permits  with  the  notice  a  petty  sessional  coiu't  (u)  on  complaint  (w)  by  the 
Council  maj'  order  the  owner  (x)  to  take  down  re]iair  or  otherwise  secure  to  the 
satisfaction  of  the  district  surveyor  the  structure  or  such  ])art  thereof  as  appears  to 
the  com't  to  be  in  a  dangerous  state  within  a  time  to  be  fixed  by  the  order  (i/)  and 
if  the  same  be  not  taken  down  repaired  or  otherwise  secured  within  the  time  so 
limited  the  Council  may  with  all  convenient  speed  cause  all  or  so  much  of  the 
structure  as  is  in  a  dangerous  condition  to  be  taken  down  repaired  or  otherwise 
secured  in  such  manner  as  may  be  requisite  : 

Provided  that  if  the  owner  of  the  structure  dispute  the  necessity  of  any  of  the 
requisitions  comprised  in  the  notice  he  may  by  notice  in  ■WTiting  to  the  Council 
within  seven  days  from  the  service  of  the  notice  upon  himself  require  that  the 
subject  shall  be  referred  to  arbitration. 

(2)  In  case  the  ownier  require  arbitration  he  may  at  the  time  of  giving  such  notice 
ai)point  an  independent  surveyor  (z)  to  report  on  the  condition  of  the  structure  in 
conjunction  with  the  district  surveyor  within  seven  days  of  the  receipt  by  the 
Council  of  the  notice  of  appointment  of  the  owner's  surveyor  and  all  questions  of 
fact  or  matters  in  dispute  which  cannot  be  agreed  between  the  owner's  surveyor  and 
the  district  surveyor  shall  be  referred  for  final  decision  to  a  third  surveyor  who  shall 

(0  Ee-enactiDg  18  &  19  Vict.  c.  122,  ss.  70,  75. 

(»i)  n.,  s.  71. 

(«)  In  writing,  see  s.  187  (1),  poM. 

(o)  This  .and  tlie  next  apply  even  wbcn  tlie  liuiliUnLC  is  not  adjacent  to  a  highway  nor 
dnnji'erous  to  the  public  ;  it  is  sufficient  if  the  structure  be  dangerous  to  the  iumates.  See 
i.  C.  C.  v.  Ihrritig  (1894),  2  Q.  li.  522,  snpm.  See  also  Barrelt  v.  JlktropoUlmi  BO.  of  II'., 
4G  L.  T.  N.  S.  384.     This  section  re-enacts  18  &  19  Vict.  c.  122,  s.  72. 

{p)  See  Bradbec  v.  Mat/or  tif  London,  4  M.  &  G.  714,  as  to  the  custom  of  tlie  City  of  London 
to  put  up  hoards  to  protect  passengers. 

(q)  It  is  not  necessary  to  serve  all  the  owners  of  dangerous  party  structures,  Debcnham  v. 
3ht.  ft/,  of  ir.,  6  Q.  B."  I).  112,  supra. 

(r)  Ke-enacting  18  &  19  Vict.  c.  122,  s.  73. 

(s)   Wigg  V.  Lefevre,  8  T.  L.  R.  493. 

(()  See  as  to  service  of  notice,  when  owner  cannot  be  found,  U.  v.  Mead  (1898),  1  Q.  B, 
110.     And  see  Amendment  Act,  1898,  s.  4,  post,  p.  557. 

(k)  See  Interpretation  Act,  1889,  8.  13  (12). 

(;/■)  As  to  time  for,  see  Morant  v.  Taylor,  1  Ex.  D.  188 :  Bermondseij  Yeslrii  v.  Johnson, 
L.  R.  8  C.  P.  441. 

(x)  The  old  section  continued  "  or  in  his  default  the  occupier,"  but  these  words  arc 
not  re-enacted. 

iy)  Under  the  former  enactment  it  was  held  that  an  order  to  repair  was  insufScient  and 
bad  it  it  did  not  contain  an  averment  that  the  party  had  been  summoned  to  answer  the 
complaint  and  that  an  adjudication  had  been  made  that  the  complaint  was  true,  Lobalmondlere 
V.  Frost,  1  El.  &  El.  627. 

{z)  If  an  owner  requiring  arbitration  fail  to  name  a  surveyor  in  his  counter  requisition  the 
counter  requisition  drops,  L.  C.  C.  v.  Bernstein  (1897),  61  J.  P.  630. 


LONDON   BUILDING   A*  1.   If-M.  i>2d 

(Iwfore  the  owner'n  nun'cyor  ai*!  Uir  vi-_vor  enter  upon  the  iiii<-U)».ion  of 

!>:••  'jurrtion  in  <lijij>iit*    luirc  l-ovn  l«i  act  bk  arMtnitor  by  iiucli  Iwn 

•  •T  in  the  event  uf  their  >LMr,tc«.:ii^  \<y  a  i>etly  neiwinnnl  cuurt  on  the 
I  "f  eiih'T  '•(  ih'-m  • 
>  nl  within  f  '  '^-i. 

i:i  iit'il  ahall  '  '-d  ameniletl  or  con(inno<l 

.  .•  witri  iiH-  .111  i-i,.ii  ,.i  iiif  two  ►une\' r-  •  r  ilio  arbitrator  as  tlie  cane 

..       ...„._    .1    _■      i:_     .  .i       .    .       •    -  >    -r-Mfnt  to  the  detcr- 

:i  in  dispute  hliall  bo 
'  .w,.,.,>'i,  ,'■  1,,^  ..',..  ino  to  the  contention 

in  the  event  of  such  delenniiiatiun  being 

.. —  .  -   ,     ...    .    .........    .  ...    irveyur  )«y  the  owner. 

100.    f-  art  mny  mnkt  onfrr  nntwillitlandinij  arbUTation.'\ — Nulwithstandtn;;  any 

ax  aforesaid  a  |>etty  Hejoional  court  on  complaint  by 
it  Ihf  •tnictitn'  i«  in  -'I'-h  n  ilnn;;fri>us  condition  as 
h  court  may  think  fit  with 
the  stniiture. 

100.  (u)  £rpra«a>.] — (1)  All   cxpenacfl  incurred   by   the  Council   in  relation  to 

!'        I. >.:.:..•     <■  ....1..^  ..  ..  ..   .1. ...    -""Mure  (fc)  and  carrying  the  Ramo 

the  owner  of  the  structure  fr) 
...:         ..ic  from  anv  |K.>rson  liable  to  the 

n 

.tin  t  !..•  f.iiiil  IT  if.  >n  demand  (0  I'c  refuse  or  noclect  to  nay 

A\g,  on  him  three  montks'  notice  of  their 

II  they  think  fit  Hell  the  Ktnicture  but  they 

'  etia  of  tlie   rAle   the  amount  of  all   cx|icn.seH 

nny)  to  the  owner  on  denmnil. 

110.  (y)  froviMtuni  rnpecting  mle  of  Jangmnu  tiruelum.'}—\\'livrc  under  ihw 

I'"     '■'•-    >    •  "•  .    i~ .. I,..    ,■  ,1 ■    -s  incurred 

i:iny  enter 

■.,    .. ..... ...;_. ..  .  ....   ,  ..., :  down  the 

•anic  anil  of  remoring  the  tnateriala  of  which  it  ia  constructed. 

111.  (^)  1/  jfTDftedt  intuMcieut  land  not  to  hr  built  on   till  l-n'nuet  jpaid.\ — 
Where  ifio  proccc<ls  of  the  dale  of  any  ituch  stnicture  are  iasuflficient  to  re|>«y  to  tlio 

(a)  Br-«nM:tine  18  k  19  Vict.  e.  in,  «.  78. 

' '      '  '•>>-<n|(||  B  tumnion*  it  wiUidfawn  after  tbr  ownrr  tui  in  th«  mmnthnr  duly  rrpairrd 
r<-,  tb*  «xp«iu««  ran  be  rrroTcrtd,  Mfin/fJitan   BJ.   •>/  II'.  T.   t'liyilf  I_   K.  9 

V  ,    -        "  /■'■rr,  I   FJ.  i  El.  533,  S.  C.  »»»  no-..-  Km-  r.  MumHlyao, 

8  l_   I     ~.     ~  toetit  of  Oio  |«rrm«it,  »*t  Criip  v.  L.  t'.  C.  (ItSW),  \  y. 

andrr  a  will,  in  rtinnUtinK  ttniriam  on  a 

wi»h  the  Ari,  hnre  f-.<"n  hc!*l  t"  r/m«t'ttit<-  n 


b*  *  -1  otiUt  tbmt   Ui«  eir^n*r«  n  ■<«  r, 

Mff  -t  ir.,  6  Q.   H.   I>.    It.'.  .  <.f 

dcmoliii'-'  thr  erouml  tlut  tl.-  -   ^r 

a  |>*noa  '•  -  i»  •  tmani  undrr    ,  r         • 

•M  LiUfT  :  • ;"  ;  fj.  r..  .'I.'. 

»b*'r»'  tK  •  on  • 

al  rr*oluli.  -.  ii  for 

/.  '•",  '■!.  .'.  I".  Bo.     \*  i.\  Uir  •■"■wntr 

or  occspitr"  fn>tt  an  rrallr  liabla,  •••  •■ 

(0  Id*  liaM  f  ir  •ummar]r  pncecdia^-  .1  rrfaaal,  A..a&u(- 

mumiirrt  t.  .4.i.i.Ms  1  >_  i  Kl  41. 

(/)  IU-«oactiD(  41  k  43  Vict.  r.  81,  f.  19. 
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Council  the  amount  of  the  expenses  incurred  by  thera  in  respect  of  such  structure 
no  part  of  tlio  land  whereon  the  structure  stands  or  stood  shall  be  built  upon  until 
after  the  balance  due  to  the  Council  in  respect  of  the  structure  has  been  paid. 

112.  liecovery  of  expenses.] — If  the  materials  are  not  sold  by  the  Council  or  if  tlie 
proceeds  of  the  sale  are  insufficient  to  defray  the  said  expenses  the  Council  may 
recover  the  expenses  or  the  balance  thereof  from  the  owner  of  the  building  together 
with  all  costs  in  respect  thereof  in  a  summary  manner. 

113.  (^r)  Fees  to  surveyor.'] — (1)  TLore  shall  be  paid  the  district  surveyor  in 
respect  of  his  services  under  this  Part  of  this  Act  in  relation  to  any  dangerous 
structures  the  fees  specified  in  Part  II.  of  the  Third  Schedule  to  this  Act.  (A) 

(2)  Provided  that  if  any  special  service  is  required  to  be  performed  by  the  district 
surveyor  under  this  Part  of  this  Act  for  which  no  fee  is  specified  in  the  said  schedule 
the  Council  may  order  such  fee  to  be  paid  fur  that  service  as  they  think  fit. 

(3)  All  fees  paid  to  any  surveyor  by  virtue  of  this  section  shall  be  deemed  to  bo 
expenses  incurred  bj'  the  Council  in  the  matter  of  the  dangerous  structure  in  respect 
of  which  such  fees  are  paid  and  shall  be  recoverable  by  thera  from  the  owner 
accordingly. 

114.  {€)  Power  to  remove  inmates  from  dangerous  slruclure.] — Wliere  a  structure 
has  been  certified  by  a  district  surveyor  to  be  dangerous  to  its  inmates  a  petty 
sessional  court  may  if  satisfied  of  the  correctness  of  the  certificate  upon  the 
application  of  the  Council  by  order  direct  that  any  inmates  of  such  structure  bo 
removed  therefrom  by  a  constable  or  other  peace  officer  and  if  they  have  no  other 
abode  he  may  require  that  they  be  received  into  the  workhouse  for  the  place  in 
which  the  structure  is  situate. 

Neglected  Stmctures. 

115.  (j)  Removal  of  dilapidated  and  neglected  buildings.] — (1)  Where  a  structure 
if  ruinous  or  so  far  dilapidated  as  thereby  to  have  become  and  to  be  unfit  for  use  or 
occupation  or  is  from  neglect  or  otherwise  in  a  structural  condition  prejudicial  to 
the  property  in  or  the  inhabitants  of  the  neighbourliood  a  petty  sessional  court  on 
complaint  by  the  Council  may  order  (k)  the  owner  to  take  down  or  repair  or  rebuild 
such  structure  (in  this  Act  referred  to  as  a  neglected  structure)  or  any  part  thereof 
or  to  fence  in  the  ground  upon  which  it  stands  or  any  part  thereof  or  otherwise 
to  put  the  same  or  any  part  thereof  into  a  state  of  repair  and  good  condition  to  the 
satisfaction  of  the  Council  within  a  reasonable  time  to  be  fixed  b}'  the  order  and 
may  also  make  an  order  for  the  costs  incurred  up  to  the  time  of  the  hearing. 

(2)  If  the  order  is  not  obeyed  the  Council  may  with  all  convenient  speed  enter 
upon  the  neglected  structure  or  such  ground  as  aforesaid  and  execute  the  order.  (?) 

(3)  Where  the  order  directs  the  taking  down  of  a  neglected  structure  or  any  part 
thereof  the  Council  in  executing  the  order  may  remove  the  materials  to  a  convenient 
place  and  (unless  the  expenses  of  the  Council  under  this  section  in  relation  to  such 
structure  are  paid  to  them  within  fourteen  days  after  such  removal)  sell  the  same 
if  and  as  they  in  their  discretion  think  fit. 

(4)  All  expenses  incurred  by  the  Council  under  this  section  in  relation  to  a 
neglected  structure  may  be  deducted  by  the  Council  out  of  the  proceeds  of  the  sale 
and  the  surplus  (if  any)  shall  be  paid  by  the  Council  on  demand  to  the  owner  of 
tlie  structure  and  if  such  neglected  structure  or  some  part  thereof  is  not  taken  down 
and  such  materials  are  not  sold  by  the  Council  or  if  the  proceeds  of  the  sale  are 
insufficient  to  defray  the  said  expenses  the  Council  may  recover  such  expenses  or 

( 7)  Re-cnactins  18  it  19  Vict.  c.  122,  s.  77. 

(h)  See  L.  C.  C.  v.  Sheinman  (1905),  93  L.  T.  505. 

(i)  i;e-enactin<^  18  &  19  Vict.  c.  122,  s.  80. 

(?)  Ite-enactin^  45  &  46  Vict.  c.  14,  s.  17. 

(k)  As  to  service  of  order,  see  Ameudnient  Act,  1898, "s.  5  {poft,  p.  557), 

(/)  For  penalties,  see  s.  200,  post,  p.  640. 
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neb  in<affi  tlic  nn-ncr  of  tlie  stnicturc  tof^lher  nitli  all  ccmU  iii  r?spct-t 

th«r0of  iu  .>  /  maniKT  but  without  pivjuilii-v  (u  his  ri^ht  (o  rrcorcr  (he 

nine  from  any  U  -v^-v  ur  other  pcraon  liable  tu  ttic  expense*  of  re|«ini. 

SttppUmenial  at  lo  Dangerous  and  Xtgltcted  Structuru. 

118L  'm)  Prorition  /or  en/otring  rrjiaymenl  of  erpentft  incurrrj  by  C'ounftV.] — 
(1)  Where  the  Council  liave  incurred  any  cx|>on8e8  in  respect  of  any  dangerouii  or 
iKCtccteil  ilrucluru  and  have  not  l>een  jvaid  or  have  Dot  recovervd  Iho  Kanio  a 
petty  letauonal  court  on  complaint  by  tho  Council  may  make  an  order  fixing  the 
aniiii' '  '  ^e«  and  the  costii  of  the  prucccdinf;H  before  hucli  |ietly  ncNjioiml 

court   ^  it  no  part  of  tiio  land  U[>on  which  such  danj;croiii)  or  neglected 

ntnii  ■  'd  shall  bo  built  u(>i>n  or  that  no  part  of  such  daiiijerous  or 

n>-i;l'  .    re|>aired  or  rebuilt  idiall  be  let  for  occu|>iitioii  until   after 

];\vii,.  i!  of  the  said  auinunt  and  thcreujHjn  and  until  payment  to 

iIk'  r  "ii.>  i!  '  f  :ii  '   -  >   I    l.".i   nt^t  no  |>art  of  such  laml  blinll  bo  built  upon  and  nu 
[■  1"     '         li  >!  i.  ■  r  !.•  -U-ctcd  utructiire  so  re(>airej  or  rebuilt  sJiall  be  let  for 

.  <ii'  lj  "'I'  r  ^i:  \',    ■•  made  in  duplicate  and  one  copy  of  >uch  order  shall 
I  I  bv  the  proper  officer  of  the  court  and  the  otiicr  copy  slioll  be  kept  at 

lull. 

■  ill  keep  at  tho  county  liall  a  register  of  ail  orders  made  nmlcr 

wl    keep  the   same  open  for  ini-pection  by  all  ]>er8on!4  at  all 

mA  any  such  order  not  entered  in  such  register  within  ten  davs 

i   thereof  shall  cease  to  bo  of  any  force.     No  propirty  shall  f>o 

allccU'l  by  aiiy  such  order  unleas  and  until  such  order  is  entered  iii  such  register,  (n) 

117.  Felt  on  dangrrotu  or  nrgleeted  slnictiirt*  lo  CotincilJ] — The  fees  specified  in 
Part  IV.  of  the  Third  Schedule  to  this  Act  as  payablo  to  tlic  Council  shall  be 
payable  to  and  may  be  recovered  in  a  summary  way  by  the  Council. 


PAKT   X.  (o) 

[118-121— DAXOUOCS  AXD  NOXIOUS  nusIXESSES.] 


PART  XL  (;>) 

[m-194. — DWELLISO   UOrsU  on  LOW-LTncO   LAM>.] 


PART  XII.  (?) 

[188-138— SKY    SIOS8.] 


(■)  B«-«nartii>i;  4&  k  4*i  Vi<t.  r.  14,  t.  11. 

(■)  Tka  hat  matmn  is  new,  ami  to  wmbc  slight  exltnt  Imens  tb«  bardahip  which  Iba 
|iroirtBM>n«  t-i  thia  MctiiMi  \mp''*r  ''Ti  I  iiri  hAa^-r*. 

(.  ■.  "lotn  nerr  '    ■    \M4.    Thty  tn  ettco 

•par;.  :  '  li*  iiucrt' 

(f)   ihi«  i«n  r»-«nactj  [  »  .•.•--  rlrale 

Act).    Tht  pnrinoaa  an  d<  ' 

(f)  TIm  ptovisiaaa  a*  lo  >' .        .  .       .        to  be 

inclatUd  at  hofftb ;  b«t  it  nuiy  b«  ttetol  ll>at  itiui  0-  iil  vl  ibc  Arl,  do  ikjr 

ilea  caa  be  cncud. 
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PART  XIII. 

SDPEKINTENDISG   ARCHITKCT   AXD   DISTRICT    SURVEYORS. 

[136.  (r)  Power  of  Council  to  appoint  superintending  architect.] 

[137.  (s)  Power  of  superintending  architect  to  appoint  deputy.] 

138.  (t)  Buildings  to  he  supervise/l  hj  district  surveyors."] — Subject  to  the  pro- 
visions of  tliis  Act  and  to  tlie  exemptions  in  tliis  Act  mentioned  every  building  or 
structure  and  every  worlc  done  to  in  or  upon  any  building  or  structvn-e  and  all  matters 
relating  to  the  width  and  direction  of  streets  the  general  line  of  buildings  in  streets 
the  provision  of  open  spaces  about  buildings  and  the  height  of  buildings  shall  be 
subject  to  the  supervision  of  the  district  surveyor  («)  appointed  to  the  district  in 
which  the  building  or  stracture  is  situate. 

[139.  (i«)  Powers  of  Council  as  to  surveyors  and  districts.] 

[140.  (x)  Examination  of  candidates  for  office  of  surveyor  by  the  Royal  Institute 
of  British  Architects.] 

[141.  {y)  Surveyor  to  have  an  office.] 

[142.  (z)  Power  of  surveyor  to  appoint  deputy.] 

[143.  (a)  Power  to  appoint  assistant  surveyor.] 

144.  (6)  Surveyor  not  to  act  in  case  of  ivorJcs  under  his  professional  super- 
intendence.]— If  any  building  or  structure  be  executed  or  any  work  done  to  in 
or  upon  any  building  or  structure  by  or  under  the  superintendence  of  any  district 
surveyor  acting  professionally  or  on  his  own  private  account  that  surveyor  shall  not 
survey  such  building  or  structure  for  the  purpose  of  this  Act  or  act  as  district  sur- 
veyor in  respect  thereof  or  in  any  matter  connected  therewith  but  it  shall  be  his 
duty  to  give  notice  to  the  Council  who  shall  then  appoint  some  other  district 
surveyor  to  act  in  respect  of  the  matter. 

145.  (c)  Notices  to  be  given  to  surveyor  hy  huilder]. — In  the  following  cases  and 
at  the  following  times  (that  is  to  say) : — 

(a)  Where  a  building  or  structure  or  work  (d)  is  about  to  be  begun  then  two 
clear  days  before  it  is  begun ;  and 

(r)  Re-enacting  18  &  19  Vict.  c.  122,  ss.  62,  64. 

(j)  lb.,  s.  63. 

(0  Jb.,  a.  31. 

(u)  The  district  surveyor  is  a  person  having  a  statutory  position  and  a  statutory  duty  cast 
npon  him.  He  is  not  a  servant  of  the  countj'  council  :  WeHiniiister  City  Council  v.  Watson 
(1902),  2  K.  B.  717.  It  has  been  held  by  a  metropolitan  police  magistrate  that  there  is 
nothing  in  the  terms  of  the  appointment  of  a  district  surveyor  to  warrant  his  giving  per- 
missiou  for  any  deviation  from  conditions  imposed  under  the  council's  seal :  L.  C.  C.  v.  Allen 
and  Norris  (1905),  Buililer  June  24,  p.  690. 

(w)  Ee-enactiug  18  &  19  Viet.  c.  122,  s.  32.  (j)  lb.,  s.  33. 

{!/)  Jb.,  s.  34.  (2)  lb.,  s.  35.  («)  Jb.,  s.  3G. 

(h)  Jb.,  s.  37.  This  section  is  incorporated  with  the  Amendment  Act,  1905  (see  a.  27  (1)  of 
that  Act). 

(f)  Re-enacting  18  &  19  Vict.  c.  122,  s.  38.  This  section  is  incorporated  with  the  Amend- 
ment Act,  1905  (see  s.  27  (1)  of  that  Act).  It  does  not  apply  tu  buildings  exempted  by 
BS.  201  et  seq.  bee  R.  v.  Ja;/,  8  E.  &  B.  469.  Notice  must  also  be  given  to  the  local 
authority  as  to  foundations,  buildings,  and  drains,  s.  76  of  the  lletropolis  Management 
Act,  18;i5,  .and  s.  63  of  the  Management  Act,  1862. 

(d)  Removable  temporary  seating  fixed  inside  a  large  public  hall  when  required  by  persona 
having  the  hall  for  show  or  exhibition,  is  not  a  building  structure  orworli  within  the  meaning 
of  this  section,  Venner  v.  McDonnell  (1897),  61  J.  P.  181  (and  see  p.  489,  ante). 

A  "  street  box"  used  for  electric  lighting  and  established  in  accordance  with  the  terms  of 
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(b)  When  •  buOding  or  itnicturc  ur  work  L->  after  tlii>  (-oiiimcuconit;iit  (hereof 

«n»i»'ii'I<'I  f'r  .Aiiv  ti<rio<l  exco«<iinK  Uirvc  muiitliii  thcu  two  clear  days 
1  ,1 

(c)  \Vh' :  .fa  Imilding  or  itructuro  or  work  the  builder 

PI  M  two  clear  dayM  before  a  new  builder 

f; 

I'  rvo 

I  or 
\i  .Uou  ari,i  ln-;^!il  iiuiiil<i.r  uf  .-.lorcjii 
n  iiiil  tlif  iiiiiiiU-r  <>f  l>uililin;;H  or 
^'  '  AHrk  ao'l  the  name 
ft  .                                                 :  tlioii  ill  |H>t«cs<iion 

-irui  uir.-  nr  .  i   i;-  ml-  it  inti'ii'Ivil  isitc.     All 
v'.  11  ur  uD  the  aatuo  Imildiiig  or  structure  may 

1  ','1  r'r  rrr^itif'n  nf  A'i ■l^-V.vi'Ty  fli^trift  «iir%'cyor  hhall  (A) 

■  y  work  being 

-  <.f  t!ii-<  Act 

.  I'  uluch  i.u  uuliLC   .  i!id 

II  I'any  wiirk  affii-ti-d  :  iih 
n  '  '  i— _r\ani.'j  ul  such 
1  1  under  his  KU]icr- 
tuimh  an'l  cau,«<'  an  -wh  j :                                          ■  !•••  uuiy  .•ii-.-ncd. 

147.  (0  IMiet  to  6«   r  .  •    i         ,       wurkt.} — Evcrj'   notice  served   in 

•  pmTit'rma)  nrict  nml'r  thr  KUrtrir  I.i::hting  Acta,  1882  and  I(«88,  it  a  boildioi;  atrnctur*  or 
«.  >  ■■/  rt*.  V.  Crvir,  a  J.  V.  463  ;  dtaring  Crou,  ttc, 

X.  "1. 
,!  1...  f.,.v  ufr(fuanl  Ihc  inlcreata  which  it  ii  hU 

■  1  '  <prn. 

'.  ni>t  aod  wa<  not  likely  to  affert  the 
IrtiiMio^  ur  It  nii  c 'nttructrd,  was  held  Dot  to  require  a  DoticCf 

f(a»*i**r*r  T.    ■  13, 

'.  .a 
\  -  icr 

9.  I4.J  ,    t-    -.^rv.^l   uj  -n  'Ji'Tri.t   «iir^  ■ ;    -r*,  w(i>  .irt*  .  ili'.[.  .1    !..  ft.js  n  hers 

lb*  c»«-  for  their  iiii>|iection  :    W'ttlminiirr  City  C'uiMci<  r.  Watrnm  (1902), 

'■a  left  onderidM  in  WtMmimMer  Cvrporaliom  r.  L.  C.  C.  (1902),  1   K.  If. 

•f  tn  a,  K4  M  V  AMf^. 

lecided  in  rariou<  to 

to  be  DtetMirr  :  r.>'« 

<   iDl'i  a  wall  ao'l  v-. 

Amtkamf,  hti                                                         1   lift^lD  a  ;  ./, 

•i.,  Uanfa  T.                                                      rofachur  i:i, 

1009;  IxiBg  a  •f-arn   i>.'upt  an  i  rniirii«<v  la  a  ».  ^  x)  • 

rn—tractinn  of  Aoaa  from  a  copper,  Itxktrr  r.  a 

«or«Irn  t»*Ihro.'fn  (/)  a  h^^'U*'.  Mirt',:r^t  v.  7*t  ■  ^ 

e  ;.h 


I 


-•».  i .-'I  ;  nxin^  a 
.».  ■>     ■  'id  witii  a  ab««t-iroa 

..   iic:;i..J    L;.    I.  1.  ■               ■  mt  Act, 

ibc  nwaniDg  M  t,  or  m 

:nor«  liiao  t«eoiv  — l^r 

plass  ahowioff  tii  re 

otb   nicb   boildiii.'  >           "6, 

1*19  Vict.  c.  in,  ».  S9. 
,  ,v  I,-   .r-nt.  .1  .^ntt  a  duthct  »urT»Tor  who  haa  rcfiued  or  Deslacied 
:    L.  R.  9. 
.        .  ...kiO.    Tlkij  •Ktioe  la  toeorpofatcd  with  the  AmiadaMt 

E.B.C.  2  If 
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imrsuance  of  this  Act  shall  he  deemed  m  any  question  relative  to  any  building 
Btructure  or  work  to  be  prima,  focio  evidence  as  against  the  builder  of  the  nature  of 
the  building  structure  or  work  proposed  to  be  built  or  done. 

143.  (Jc)  Power  of  entry  to  inspect  buildings.'] — (1)  The  district  surveyor  of  any 
district  at  all  reasonable  times  during  the  progress  and  during  fourteen  days  next 
after  the  completion  of  any  building  structure  or  work  in  sucli  district  affected  by 
any  of  the  provisions  of  this  Act  or  by  any  byelaws  made  thereunder  or  by  any 
terms  or  conditions  on  which  the  observance  of  any  such  provisions  or  bj'elaws 
may  have  been  dispensed  with  may  enter  and  inspect  such  building  structure  or 
work. 

(2)  The  district  surveyor  may  for  the  purpose  of  ascertaining  whether  any  build- 
ings erected  in  those  premises  are  in  such  a  situation  or  possess  such  characteristics 
as  are  required  in  order  to  exem]-)t  them  from  the  operation  of  this  Part  of  this  Act 
at  all  reasonable  times  and  after  reasonable  notice  enter  any  premises  except 
buildings  exempt  from  the  operation  of  Parts  VI.  and  VII.  of  this  Act  and  he 
may  do  therein  all  such  things  as  are  reasonably  necessary  for  the  above  purpose. 

149.  (?)  In  case  of  emergency  works  to  he  commenced  ivithout  notice.'] — Where  by 
reason  of  any  emergency  any  act  or  work  is  required  to  be  done  immediately  or 
before  notice  can  be  given  as  aforesaid  such  act  or  work  may  be  done  on  condition 
that  before  the  expiration  of  twenty-four  liours  after  it  has  been  begun  notice  thereof 
is  served  on  the  district  surveyor. 

150.  As  to  service  of  notice  of  objection  on  builder  or  building  oioner.'] — Where  it 
appears  from  the  building  notice  served  on  the  district  surveyor  under  this  Act  that 
it  is  proposed  to  erect  any  building  or  structure  or  to  do  any  work  to  in  or  upon  any 
building  which  will  be  in  contravention  of  this  Act  or  that  anjihing  required  by  this 
Act  is  proposed  to  be  omitted  the  district  surveyor  shall  serve  upon  the  builder  or 
building  owner  a  notice  of  objection  to  such  proposed  erection  and  in  the  event  of  the 
builder  or  the  building  o\\iier  being  dissatisfied  with  the  decision  of  the  surveyor  he 
may  within  fourteen  days  of  the  date  of  the  notice  of  objection  appeal  to  a  petty 
sessional  court  who  may  make  an  order  either  afdrming  the  objection  or 
otherwise.  (»t) 

151.  (w)  Notice  by  surveyor  in  case  of  irregularity.] — In  any  of  the  following 
cases  (that  is  to  say)  : — 

(a)  where  in  erecting  any  building  or  structure  or  in  doing  any  work  to  in  or 

upon  any  building  anything  is  done  in  contravention  of  this  Act  or  any- 
thing required  by  this  Act  is  omitted  to  be  done  ;  or 

(b)  where  the  district  surveyor  on  surveying  or  inspecting  any  building  or  work 

in  respect  of  which  notice  has  not  been  served  as  required  by  this  Part  of 

this  Act  finds  that  the  same  is  so  far  advanced  that  he  cannot  ascertain 

whether  anything  has  been  done  in  contravention  of  this  Act  or  whether 

anything  required  by  this  Act  has  been  omitted  to  be  done  ; 

the  district  surveyor  shall  serve  on  the  builder  (o)  engaged  in  erecting  such  building 

or  structure  or  in  doing  such  work  a  notice  v'lcreinafter  refen'ed  to  as  a  notice  of 

irregularity)  requiring  him  within  forty-eight  hours  from  the  date  of  the  notice  to 

cause  anything  done  in  contravention  of  this  Act  to  bo  amended  or  to  do  anything 

requu'ed  to  be  done  by  this  Act  which  has  been  omitted  to  be  done  or  to  cause  so 

much  of  any  building  structure  or  work  as  prevents  such  district  surveyor  from 

Act,  190.5 :  see  e.  27  (1)  of  tliat'  Act.  Sec  s.  188,  post.  As  to  the  result  of  a  deviation  from 
fjlans,  see  James  v.  Masters  (1893),  1  Q,  B.  355. 

(/!•)  Re-enacting  18  &  19  Vict.  c.  122,  s.  42 ;  41  &  42  Vict.  c.  32,  s.  21. 

(/)  lb.,  s.  44. 

(m)  As  to  appeals  under  this  section,  see  Dicl-see  v  Hosl-ins  (1901),  2  K.  B.  660  ;  and  see 
note  to  s.  74  (2),  ante.  See  per  Alverstone,  C.J.,  in  Goodchild  v.  Matthews  (1903),  67  J.  P, 
296,  at  p.  208.     And  see  ante,  p.  511. 

(n)  Re-enactinR  18  &  19  Vict.  c.  122,  e.  45. 

(o)  Ab  defined  in  b.  5  (33),  ante,  p.  480. 
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154.  {li)  Payments  to  surveyors  for  ordinary  and  special  sermces.'] — (1)  There 
shall  he  paid  hy  the  builder  or  in  liis  default,  by  the  owner  or  occupier  as  the  case 
maj'  be  of  the  building  or  structure  in  respect  whereof  the  same  are  chargeable  to 
ever}'  district  suiTeyor  in  respect  of  the  several  matters  mentioned  in  Parts  I.  and 
III.  of  the  Third  Schedule  to  this  Act  the  fees  therein  specified  (;«)  or  such  other 
fees  not  exceeding  the  amounts  therein  specified  as  may  be  directed  by  the  Council. 

(2)  If  in  consequence  of  any  reduction  bemg  made  by  the  Council  in  the  amount 
of  the  said  fees  the  income  of  any  existing  district  surveyor  is  diminished  the 
CouncU  shall  grant  to  him  compensat'on  in  respect  of  such  diminution. 

[155.  Council  to  pay  district  surveyor  in  relation  to  formation  of  streets,  etc.] 

[156.  (x)  Fees  in  relation  to  evidence  he/ore  tribunal.'] 

[157.  Periods  when  surveyors  entitled  to/ees.']  (y) 

[158.  (z)  Power  of  Cotmcil  to  pay  salaries  to  suivej'ors.] 

[159.  Coimcil  may  proceed  on  behalf  of  district  surveyor.] 

Beturns  hy  District  Surveyors. 
[160.  Monthly  returns  by  district  surveyor  to  Council.] 
[161.  Return  to  be  a  certificate  that  works  are  in  accordance  with  Act.] 
[162.  Audit  of  accounts  of  fees  charged  by  district  surveyor.] 
[163.  District  surveyor  to  notify  certain  irregularities  to  the  Council.] 


PAPvT    XIV. 

BYELAWS.  (a) 

164.  (6)  Power  to  Council  to  make  byelaws.] — (1)  Subject  to  the  provisions  of 
this  Act  the  Council  may  make  such  byelaws  not  repugnant  or  contrary  to  the 
provisions  of  this  Act  as  they  may  think  expedient  for  the  better  carrying  into  effect 
the  objects  and  powers  of  this  Act  with  respect  to  the  following  matters  (that  is 
to  say)  :— 

The  regulation  of  the  plans  level  width  surface  and  inclination  of  new  sti-eets  and 
for  regulating  the  plans  and  level  of  sites  for  new  buildings ;  (c) 

(«)  Re-CDacting  18  &  19  Vict.  c.  122,  ss.  49,  50. 

(«')  See  Power  v.  Mlgmore,  L.  R.  7  C.  P.  386,  as  to  fees  where  arches  form  a  distinct 
building.     See  also  Marsland  v.  Wallis,  65  J.  P.  166. 

(x)  This  section  is  incorporated  with  the  Amendment  Act,  1905.     See  s.  27  (1)  of  that  Act. 

0/)  Re-enacting  IS  <fc  19  Vict.  c.  122,  s.  51.  See  Corbett  v.  Badger  (1901),  2  K.  B.  278,  as 
to  limitation  of  time  of  recovery. 

(c)  Re-enacting  18  &  19  Vict.  c.  122,  ss.  65,  67. 

(a)  As  to  what  may  be  required  by  byelaws,  see  Anderton  v.  BirJcenkead  Commissioners, 
32  L.  J.  M.  C.  137  ;  Bater  v.  Mat/o'r  of  Portsmouth,  3  Ex.  D.  4  ;  Hall  v.  Nixon,  L.  R. 
10  Q.  B.  152.     As  to  byelaws  made  under  the  repealed  Acts,  see  s.  216,  and  see  also  s.  209. 

The  terms  used  io  byelaws,  are  prima  facie,  to  be  taken  in  the  same  sense  as  thev  bear  in 
the  Act  itself;  Interpretation  Act,  1889," s.  31  ;  BlashUl  v.  Chamiers,  14  Q.  B.  D.  479.  See 
the  present  bvelaws  and  regulations  of  the  London  County  Council,  post,  p.  646,  et  seq. 

(b)  Re-enacting  18  &  19  Vict.  c.  120,  s.  202  ;  18  &  19  Vict.  c.  122,  ss.  65,  59  ;  41  &  42  Vict. 
c.  32,  s.  16  ;  53  &  54  Vict.  c.  ccxliii.  s.  31. 

(c)  See  a  byelaw  made  by  the  Board  of  Works,  and  published  May  1,  1857. 
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(4)  Not  less  than  two  months  before  applying  to  the  Local  G-OTernment  Board 
for  the  allowance  of  any  such  byelaws  the  Council  shall  give  such  notice  of  their 
intended  application  by  advertisement  iu  the  London  Gazette  and  otherwise  as  the 
Local  Government  Board  shall  direct  and  the  Council  shall  send  a  copy  of  the 
proposed  byelaws  as  approved  by  them  to  the  local  authority  the  Ecclesiastical 
Commissioners  the  Royal  Institute  of  British  Architects  the  Surveyors'  Institution 
the  'London  Chamber  of  Commerce  (Incorporated)  and  to  the  Institute  of  BuUders 
and  to  such  other  societies  and  persons  as  the  Local  Government  Board  may  direct 
and  for  one  month  at  least  before  any  such  apphcation  a  copy  of  the  proposed  bye- 
laws shall  be  kept  at  the  county  hall  and  shall  be  open  during  office  hours  thereat 
to  inspection  without  charge. 

(5)  {Byelatvs  to  be  published  and  to  come  into  force  on  day  fixed  by  L.  O.  5.]  (m) 

165.  (u)  Saving  for  the  City  of  London.'] — No  byelaw  in  respect  of  any  matter 
from  which  the  City  is  exempted  by  this  Act  or  by  any  Act  hereby  repealed  shall 
have  any  force  or  effect  within  the  City. 


PART  XV. 

LEG^VL  PROCEEDINGS. 


166.  {p)  Summary  proceedings  for  offences,  etc.,  and  recovery  of  penalties^ — All 
offences  penalties  costs  and  expenses  (?)  imder  this  Act  or  any  byelaw  made  under 
this  Act  directed  to  be  prosecuted  or  recovered  in  a  summary  manner  or  the 
prosecution  or  recovery  of  which  is  not  otherwise  provided  for  may  be  prosecuted 
and  recovered  in  manner  directed  by  the  Summary  Jurisdiction  Acts,  (r) 

167.  Proceedings  by  surveyor^ — Any  proceedings  taken  by  a  district  surveyor 
may  be  continued  by  his  duly  appointed  deputy  or  successor  in  the  office. 

168.  (s)  Powers  of  and  appeal  from  county  cowt.] — Where  jurisdiction  is  by 
tlds  Act  given  to  a  county  court  (t)  that  court  may  settle  the  time  and  manner  of 
executing  any  work  or  of  doing  any  other  thing  and  may  put  the  parties  to  the 
case  upon  such  terms  as  respects  the  execution  of  tlie  work  as  the  court  tliinks  fit : 

Pro^^ded  that  any  person  shall  have  the  same  right  of  appeal  from  any  decision 
of  a  coimty  court  in  any  matter  m  which  jurisdiction  is  given  to  such  comt  by  this 
Act  as  he  would  have  under  the  County  Courts  Act  1888  from  any  decision  of  such 
court  in  any  matter,  (u) 

169.  (a;)  Application  of  penalties.'] — Notwithstanding  anything  in  any  other  Act 
one  half  of  all  penalties  recovered  by  the  Council  under  this  Act  shall  be  paid  to 
the  Council  Provided  that  it  shall  be  lawful  for  any  court  by  whom  an)'  penalty 
is  imposed  under  this  Act  to  direct  that  the  whole  or  part  thereof  shall  be  applied 
in  or  towards  payment  of  the  costs  of  the  proceedings. 

(n)  As  to  evidence  of  the  due  making  of  a  bvelaw,  see  liubinson  v.  Gregory  (1905),  1 
K.  B.  534. 

(o)  Re-enactins  41  &  42  Vict.  c.  32,  s.  20. 

(p)  Re-enacting  18  &  19  Vict.  c.  122,  s.  103  ;  45  &  46  Vict.  c.  14,  s.  22. 

{q)  Including  compensation,  in  certain  cases,  see  s.  15,  ante,  p.  487. 

\r)  The  Sunimarj-  Jurisdiction  Acts  here  referred  to  are  (1848)  II  &  12  Vict.  c.  43  ;  (1879), 
42  &  43  Vict.  c.  49  ;  (1884),  47  &  48  Vict.  c.  43 ;  (1899),  62  &  63  Vict.  c.  22. 

(s)  Re-enacting  18  &  19  Vict.  c.  122,  sg.  100,  102. 

(0  See  S3.  91  (2),  94,  and  19G. 

(m)  For  penalties  for  infringing  this  section,  see"s.  200  (11),  rf,  e, 

(.t)  Re-enacting  18  &  19  Vict.  c.  122,  s.  104  ;  63  &  54  Vict.  c.  ccxliii.,  s.  40.  This  section 
applies  to  penalties  under  the  Amendment  Act,  1905.     See  s,  24  (3)  of  that  Act. 
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170.  (y)     Couneil    may    lUmoliih    buUJin;/!    ami    ttU  n»d    rtfOt<fr 

rpeatn!\—W\ivTv  miv  irT^.i.  U-  l~-.i.  loiivioli-a  of  an  oi!  t  any  of  tlio 

i.lCvwon-.  of  aiiv  Tart  of  t         \  \,v  ma.lo  U..  f  un  ,.  ■  .v  co.iMruct.nK 

.recUnif  ..Upliii;;  vxten.lin  'i"«  -r  HOi^rauiii,'  «"y  buil.l.i.i,'  or 

rtrocturc  or  «nv  |«rt  of  »i.v  lu,;  im.;  .  r  -.u^    u,.-  ii.  c..ritmvo..ti.,ii  of  nny  proviKioiw 


snv 


ft'^T.  r*'  tiH 
^  to  llio  OWI 


tiotici  to  f;  '  .  ,  l,l„,il,liiis  or  stnuturo  into  ruiilorimty  Willi  the  Mill 

nivriaiona  i  l>»vo  been  iim<lf  in  .oiiiplyinK  with  Mich  noiicf  an<l 

notwilhstan  .  i.      ;  '  '-oVfrv  of  any  iKimhy  to  caiiso  toni|.Uint  thereof 

,„  i^  ,n;j,i,.  uf  r.-    I  >oUrt  who  iiiny  thcruuiHjn  issuo  a  sunimoiw 

.     .  .  :.aill  as  nforufiaiil  io  appear  to  answer  huoh  com- 

]iroVtHl  to  the  satisfaction  of  the  court  the  court  may 

Miij;  the  Council  and  it  shall  tliereujKjn  he  lawful  for 

such  building  or  stnicturc  with  a  suflicient  number  of 

i)  or  alter  such  buiMin+r  or  stniuture  or  anv  jiart  thereof 

>il  liave  bei-n  ailjudneil  to  lie  in  contravention  of  tliis  Act  or  anV 

t  and  to  do  wliatever  other  acUt  may  be  necessary  for  Buch 

vc   the   materiaLs   to  some  convenient  Jilaco  and  if  in  their 

tit  »11  iJio  same  in  siicli  manner  as  they  may  think  tit  ami  all 

;;ciifrvl   l.v   the  Council   in  deniollshiiu;   or   alterint;   sucli   buildinR   or 

V  iia'rt  llicreof  and  in  doin;,'  such  other  acU  as  aforesaid  or  tlio 

cipenscH  after  .leductin:;   tli-  '     of  sale  of  llio  aforesaid 

Council  thinks  fit  to  sell  th-  »>e  recovere.1  from  the 

i^.p^  •■  .foresaid  in  a  suiiim.u  -  lu.oiiicr. 

'    If,  all  be  more  than  sufticiont  to  defray  such  cxpcnseg 

iM-  M.tj.lus  of  such  iin<cecds  after  deducting  Uio  amount  of 

«-ner(A)  of  the  building  or  structure  on  demand. 

171     V.rjctdurt  by  h<^il  authorilin  in  ratf  of  building*  in  adi-nnee  of  general 

liur  1-Tli.'  i.iwors  cuilVrred  bv  this  Tart  of  this  Act  uinni  the  Council  with  resin-ct 

.r  structure  in  case  such   buildiiiK  or  structure  has  been  erected 

1  loiifmri-  to  the  provisions  of  this  Act  beyond  iJio  general  line  (c) 

r  row  of  houses  in  which  tlie  same  is  situate  shall 

exercised  by  the  local  authority  in  like  iimnncr  o« 

by  tii«  C'uuiKil. 

17*.  [Paymtnt  of  turjJtu  of  prorttd*  into  court.]  (rf) 

173.  (0  Paymnl  ofapen»ei  by  oi^nert.}— Where  it  is  by  any  provision  of  this 

(,)  n»«wMinK  Ji  *  M  Vict.  c.  lOJ,  t.  75  ;  41  *  4?  Vict.  c.  8J,  t.  17 ;  «  4  «  Vict.  c.  H, 

**'u\  Br  •.  &  of  tbe  Lmvlnn  r^.n>ra«il  Act.  IfW.  the  yrnwn  nmUmi  br  Ihii  •cction  may 

r,'!!'r;\.'?f."ri™;!;:  -•  ti.; -.wcr.  c.„- 

'.nutur. «  cxlpndinn  l)«3ronu  Uio 
i;i,  fm-tl. 

—"••n  for  «n  offence  ii;iiin>t  the 
.  Council,  nr,  if  the  lKirou({h 
,  L.U.  A.,  1H99,  «.  5  (2),  and 

(»)  A»  u>  tbTcow.  to  be  adopted  where  the  owner  cannot  be  found,  ae*  •.  172,  infra. 
M  8«».Ji(l)»n.I  '  ■    •' _^ 

M  r.T-^l^\n* .":•:  'i''«n  nniMif-;  Art,  !•>«.    Th.  obj-rt  "'  <»>"  ■««!':» 

u  t..  '  '  "  '       '■" 

»rrr-  ^ 

•  nt,  not  rif    l.T  iitiuiKl  Kut,  >••» 

■  r  «t  r»ck  rent,  thna;th  the  le»»e« 

ba^  in  it  •  ■  1  ■  !"»•    '■"  n-  ""  '  "'"  l*"""  «>»>"«•  'o  •»>■  '''''•'  "'  '»"')i 

WM  liable    /•'■>■  R-  !'*•     -^  '**»**  »'  ■  "'^  *"•  *'"*  «"'«""'*''  •"  P*' 
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Act  declared  tliat  expenses  are  to  be  borne  b}'  or  may  be  recovered  from  the  owner 
of  any  premises  (including  imder  the  term  "  owner  "  the  adjoining  and  building 
owners  respectively)  the  following  iiiles  shall  be  observed  with  respect  to  the  pay- 
ment of  those  expenses  : — 

(1)  The  owner  immediately  entitled  in  possession  to  the  premises  or  the  occupier 

thereof  shall  in  the  first  instance  pay  the  expenses  with  this  limitation 
that  an  occupier  shah  not  be  liable  to  pay  any  sum  exceeding  in  amount 
the  rent  due  or  that  will  thereafter  accrue  due  from  him  in  respect  of  the 
premises  during  the  period  of  'us  occupiancy  ;  (/) 

(2)  If  there  are  successive  owners  each  of  them  shall  be  liable  to  contribiite  to 

the  expenses  in  proportion  to  his  interest ;  (jf) 

(3)  Any  dift'erence  arising  as  to  the  amount  of  contribution  shall  be  decided  by 

arbitration ; 
'    (4)  If  some  of  the  owners  liable  to  contribution  cannot  be  found  the  deficiency  so 
arising  shaU  be  divided  amongst  the  owners  who  can  be  found  ; 

(5)  Any  occupier  of  premises  who  has  paid  any  such  expenses  may  deduct  the 
amount  so  paid  from  any  rent  payable  by  him  to  any  owner  of  the  same 
premises  and  any  owner  who  has  paid  more  than  his  due  proportion  of  any 
such  expenses  may  deduct  the  amount  so  overpaid  from  any  rent  payable 
by  him  to  any  other  owmer  of  the  same  premises  ;  (h) 

(0)  If  default  is  made  by  am-  ]ierson  in  payment  of  any  expenses  payable  by  him 
in  the  first  instance  under  this  section  the  same  maj'  be  recovered  in  a 
summary  way  and  if  default  is  made  by  any  person  in  repaying  to  any 
other  person  any  money  recoverable  under  this  section  such  moneys  may 
be  recovered  in  the  same  manner  as  if  the  obligation  to  pay  such  moneys 
were  a  simple  conti-act  debt. 

all  taxes,  r.ites,  etc.,  and  assigned  his  term  for  a  small  sum  in  gross,  was  not  liable, 
Southall  V.  Lcadbt'tfer,  3  T.  R.  458.  Nor  wns  the  assignee  of  the  lessee  who  considerably 
improved  the  premises  and  thereby  rendered  them  of  greater  annual  value,  Lamhe  v.  Ilemans, 
2  B.  it  Aid.  467.  Nor  was  a  tenant  who  without  a  lease,  or  an  agreement  for  a  lease, 
rebuilt  a  house  making  use  of  the  party  wall  of  the  adjoining  house,  though  he  afterwards 
obtained  a  beneficial  lease  in  consideration  of  the  rebuilding,  habendum  from  a  dav  before 
the  rebuilding,  Tai/lor  v.  Reed,  G  Taunt.  249.  But  see  Saiii/ster  v.  BirHead,  1  B.  &  V. 
303,  where  the  lessee  of  a  house  at  rack  rent  who  underlet  it  at  an  advanced  rent  was 
liable  to  contribute.  See  also  WiUiams  v.  PocHinqton.  i  B.  <fe  Ad.  878,  as  to  a  sub-tenant. 
See  Ex  parte  Overseers  nf  Safron  Hill,  24  L.  J.  'M.  C.  66,  decided  under  s.  42  of  7  &  8 
Vict.  c.  84. 

Whatever  doubt  there  may  be  as  to  whetlier  a  general  covenant  to  repair  makes  the  tenant 
liable  to  pay  expenses  as  to  repair  of  party  walls  {Moore  v.  ClarJ:,\b  Taunt.  90),  if  the 
covenant  to  repair  also  included  all  party  walls  and  it  was  the  Intention  that  the  landlord 
should  receive  a  clear  rent  in  net  money  without  any  deduction,  the  tenant,  and  not  the  land- 
lord, will  be  boimd  to  pay  such  expenses,  Barrett  v.  Bedford  {JJiile  of),  8  T.  K.  602.  A  tenant, 
however,  under  a  covenant  to  repair  conld  not  maintain  an  action  against  his  landlord  for  a 
moiety  of  expenses  of  rebuilding  a  party  wall,  which  he  had  voluntarily  done,  giving  notice, 
in  his  landlord's  name,  to  the  occupier  of  the  adjoining  house,  but  without  his  authority, 
J'izey  v.  Rogers,  liy.  it  M.  357.  See  also  Robinson  v.  Letris,  10  East.  227,  as  to  the  tenant 
not  being  able  to  recover  over  against  his  landlord  such  expenses  incurred  by  his  own  orders, 
and  paid  for  by  him  in  the  first  instance.  See  as  to  recovering  a  share  of  expenses  without 
reference  to  the  statute,  or  where  there  is  a  special  agreement,  Stuart  v.  Smith,  2  Harsh.  435, 
and  Collins  v.  Wilson,  4  Bing.  551.  See  also  77iacl:er  v.  Wilson,  4  N.  »fc  JI.  659  ;  also  Ilurnidge 
V.  Wilson,  n  A.&  E.  645  ;  Debcnham  v.  Met.  Bd.  rtf  IT'.,  6  Q.  B.  D.  112. 

(_/")  It  mil  be  seen  from  this  sub-section  that  in  the  case  of  an  occupier  who  holds  under  a 
long  lease  he  \vill  be  practically  bound  to  pay  all  the  expenses.  He  may  recover  from  persona 
liable  to  contribute  as  if  he  were  suing  for  a  civil  debt.    See  s.s.  (6),  infra. 

(g)  Where  an  owner  who  occupied  the  ground  floor,  having  let  the  upper  floors  on  lease, 
sought  to  recover  the  costs  of  pidling  down  and  rebuilding  a  dangerous  party  wall,  he  obtained 
judgment  for  the  cost  of  pulling  down  and  rebuilding,  it  being  found  as  a  fact  that  the  condition 
of  the  ground-floor  portion  was  the  cause  of  the  whole  wall  being  taken  do^vn,  Care  v.  Robinson, 
Builder,  March  28,  1903. 

(h)  This  section  does  not  prevent  the  occupier  suing  for  the  amount  which  he  has  paid  on 
behalf  of  the  partv  liable.  It  merely  gives  him  au  alternative  remedy,  Erie  v.  Mauqham, 
14  C.  B.  N.  S.  626.  See  s.s.  (6).  Unlike  ss.  96-97  of  the  Metropolis  Management 
Amendment  Act,  1862,  this  sub-section  is  silent  as  to  any  contract  existing  between  landlord 
and  tenant. 
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171  ■  I  eonienU,  -  i  "  'ho 

«»-s  (if  tl.  .  or 

~"'ili'i"ritiii-«ii.i'i    >."iiiii'».\«iiiiu»lO 

tl  whidi  any  utiji'ctiuti  in  to  Ihs  made  or 
u  .....  1  .  A|  ao  nil  aiiy  tUy  bvtwvvii  tiio  cit;lilli  <tav  of 
A  I  (lay  iif  St'liiviiitjvr  (liutli  incluxivc)  such  |«rio(l  uiall 

U  ,.  ...  ...    .  lor  twenty-eight  ilayH. 

T}-{lunal  of  Appeal,  (k) 
176.   Comfiluli'n  oflriUiiiiil  of  appeal.']— YoT  the  purposes  of  thi«  Act  ft  trihnnol 

of  kp|K«l  ..-f  I'.llldWH:  — 

( ►ii.'  mi"  1  liy  a  S<;crcl«ry  of  State  ; 

•  hi.  iutll  \yc  ajil-uiiiltftl  hy  the  Council  of  the  Uoyal  Inxtitutc  of  British 

A 

(hi.  '  ■'  appointol  hy  the  council  of  tlic  Survcyont'  IiiRtituliun  : 

X.i  :  ';'XT  of  the  Council  Khali  be  a  member  of  the  Iribunnl  of 
ap|wal. 

176.  [Duration  o/o^oe.] 

177.  [Rtmi^ral  of  mtmhm.'] 

178.  [  Vatancit*  to  he  rupplieJ.] 

179.  [Remuiteration  of  membert  of  Iribunal.] 
180:  [OJUcen,  ete^  of  trUmnal.'] 

181.  (1  Potrrr  of  ('■••inril  to  ntppnrl  lUHninni  of  officm  If  fore  tribunal."] — It  Hhnll 
lie  lawful  f'T  till'  ('•■iim  il  t.i  .!ifni\  tin-  ix]i  ii-is  of  liiipiKjrtin^  iiiiy  dirciHinn  of  the 
Council  or  of  the  Mi|)«riiili'iiiliiif,'  an-hilect  (m)  or  of  their  enjfineer  or  of  a  di.strict 
Mirveyor  by  cmiiLMij  nnA  wilni-..so<i  before  the  tribnnal. 

189.    Tribunal  may  ttate  cote  for  opinion  of  lli/h  Court.] — It  Hliall  be  lawful  for 

the  tribunal  at  any  time  1<>  -'■'••  '■"  1  ''•■  ir.l.ni..,]  ^ImJI  if  onltrcd  by  the  llijili  Court 

or  a  jud);c  thereof  on  an  i  iry  manner  made  by  anv  |>orly  at 

III.    iiK.il -tnt.- .1  ■.!..••  fiif  •         ,  Hn:h  Court  on  any  i|ue*tiiin  of  law 

'  al    Kiibmitteii    to    them.     The    High   Court   ithall    hear   and 

11   ■  r   'lU.  >tiiin.it  of  law  arining   on   any  cane   Htated    by   the 

■  iijHin  reverxc  aflinn  or  amend  the  determination  (if 

liai  liecn  Ktitp  1  i.r  rt  tnit  the  matter  to  the  tribunal 

■i  llie  court  on  •  •.ited  or  may  make  hucli  other 

.:ter  an  the  ciri  i  of  the  ca.se  require  and  may 

rJer  aa  to  llic  cimta  of  tlic  caae  and  in  llie  High  Court  ft!)  to  llie  court 

183.  I'mvJtirt  of  tribunal.] — The  tribnnftl  of  ap|i<-nl  uliall  mibject  to  the  pro- 
\iiuoiw  of  thin  Act  liave  juriiMliction  and  |iower  to  hear  and  determine  ap|>ealil 
ri-fcrre<l  to  them  under  this  .\ct.  (n) 

(0  Sn  '.y.  •.  9  (•<  to  (oniMtioa  uid  widcDioK  of  itrMte),  s.  10  (aa  Co  adaputi»a  of  my! 
for  .tr'.t.i. 

'.  M  Vict.  c.  cciliii.  i.  ?n,  uxt  U  A  iT  Virt.  e.  ccxxi.  •.  C. 

'  lU  are  incorporated  with  the  Auiradmitit  Act,  I9u5.     S«« 

•  t.i  nrite  lh»  drriaion  of  lh»  raptrintcodinK  arrhitm-t,  not  onir 
^  n.;<  in  ■  ttnrt,  but  kl*o  ••  to  Ih*  Icocth  iif  •trr't  t*)  br  lakm 

'  1 1  al«o  ha<  power  to  awonl  a  Tamp  •um  for  rotl*.  Itt 

!..  r.  C.  (HUM).  91  I.  T.  i«l. 
I.  >i<"  iiu  l-'<i.'r  uitMarappaaltoiMieTcvflauinctiaiitiif  tiMLrodoaBaildioc 

Act  .V  \rt,  1906. 
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For  all  the  purposes  of  and  incidental  to  the  hearing  and  determination  of  any 
appeal  the  tribunal  shall  suljject  to  any  rules  of  procedure  duly  made  have  power 
to  hear  the  Council  and  the  parties  interested  either  in  person  or  by  counsel  solicitor 
or  agent  as  they  may  think  tit  and  to  administer  oaths  and  to  hear  and  receive 
evidence  and  to  require  the  jiroduction  of  any  documents  or  books  and  to  contirra  or 
reverse  or  vary  any  decision  and  make  any  such  order  as  they  may  think  tit  and  the 
costs  (o)  of  any  of  the  parties  to  the  appeal  including  the  Council  shall  be  in  the 
discretion  of  the  tribunal. 

184.  (p)  Regulations  as  to  procedure  and  fees."] — The  tribunal  of  appeal  may 
from  time  to  time  subject  to  the  ajiproval  of  the  Lord  Chancellor  make  regulations 
consistent  with  the  provisions  of  this  Act  as  to  the  procedure  to  be  followed  in  cases 
of  appeal  to  the  tribunal  including  the  time  and  notice  of  apjieal  ami  as  to  fees  to  be 
paid  by  appellants  and  other  parties. 

185.  Enforcement  of  decision  of  tribunalj] — Any  order  of  the  tribunal  of  appeal 
rjiay  be  enforced  by  the  High  Court  as  if  it  had  been  an  order  of  that  court. 

[188.  Fees,  etc.,  to  be  paid  to  Council.     Expenses.] 


Notices. 

187.  (q)  Notices  to  he  171  writing.] — (1)  Notices  orders  and  other  such  documents 
under  this  Act  shall  be  in  writing  (r)  and  notices  and  documents  other  than  orders 
when  issued  by  the  Council  shall  be  sufficiently  authenticated  if  signed  by  their 
clerk  or  by  the  officer  by  whom  the  same  are  given  or  served. 

(2)  Orders  shall  be  under  the  seal  of  the  Council. 

188.  (s)  Service  of  notices.] — (1)  Any  notice  (<)  order  or  other  document  reqm"red 
or  authorised  to  be  served  under  this  Act  the  service  of  which  is  not  provided  for 
hy  the  Summary  Jurisdiction  Acts  the  Lands  Clauses  Acts  («)  or  the  Companies 
Clauses  Consolidation  Act  1845  may  be  served  by  delivering  a  copy  thereof  at 
or  by  sending  a  copy  thereof  by  post  in  a  registered  letter  to  the  usual  or  last  known 
residence  in  the  United  Kingdom  of  the  person  to  whom  it  is  addressed  or  by 
delivering  the  same  to  some  person  on  the  premises  to  wliich  it  relates  or  if  no 
person  be  found  on  the  premises  then  by  fixing  a  copy  thereof  on  some  conspicuous 
part  of  the  building  to  which  it  relates  and  in  the  ease  of  a  railway  company 
by  delivermg  a  copy  thereof  to  the  secretary  at  the  principal  office  of  the  said 
company,  (x) 

(2)  Any  notice  (t)  order  or  other  document  to  be  served  upon  a  builder  shall  be 
deemed  to  be  sufficiently  served  if  posted  in  a  registered  letter  addressed  to  such 
builder  at  the  place  of  address  stated  in  his  building  notice  (if  any)  or  in  default 
thereof  at  his  office  or  any  one  of  his  principal  offices  or  if  a  copy  thereof  be  fixed  on 
some  conspicuous  part  of  the  building  to  which  it  relates. 

(.3)  Any  notice  by  this  Act  required  to  be  given  to  or  served  on  the  owner  or 

(o)  Note  that  costs  are  in  the  discretion  of  the  tribunal.  They  do  not  necessarily  follow 
the  event. 

(p)  Rules  have  been  made  nudcr  this  section.  These  rules  applv  to  appeals  under  the 
Ameudment  Act,  1905.  See  s.  27  (1)  of  that  Act.  The  office  of  the  tribunal  is  No.  13a,  Great 
George  Street,  Westminster,  S.W.     The  hearing  of  appeals  is  open  to  the  public. 

(rj)  This  section  and  s.  188  are  incorporated  with  the  Amendment  Act,  1905.  See  s.  27  (1) 
of  tliat  Act. 

(r)  "Writing"  includes  printing,  lithogr.aphy,  etc.;  Interpretation  Act,  1889,  s.  20. 

(.-■)  lie-enacting  18  &  19  Vict.  c.  122,  ss^  74,  8o,  98  ;  45  &  40  Vict.  c.  14,  s.  19. 

{t)  This  section  does  not  apply  to  any  notice,  summons,  or  order  to  be  served  upon  the  owner 
or  occupier  of  a  dangerous  or  neglected  structure,  London  Building  Act,  1894,  Amendment  Act, 
1898,  s.  5,  q.f.,  pofl,  p.  657. 

(«)  See  Lands  Clauses  Act,  1845,  s.  134. 

(.'■)  As  to  service  on  railway  companies,  see  e,  188  (1),  post. 
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ocevfim  of  any  DrankM  mmj  b«  addrwMd  by  iho  deacription  nf  iho  "  o«-ncr  "  ur 
"  oecspiar  "  of  tlir  iri-miHiv.  ('namin);  the  iiniui.-v.'*  in  respctt  of  which  the  iiulicc  is 
pren  or  «erv.  r  namo  or  (y) 

(4)  Any  u.  ■  this  Act  -vej  on  •  district  gurrcyor  may 

Jw  aenred  on  I  i  i  i     ^tercJ  letlvr  ■■Idrctaed  to  him  at  hi!i  office  or  by 

hMring  the  u: 


PART  XVI. 

MlMZLLXStOVn. 

[188.  (i)  Espenae*  of  Council  how  borne.] 

180.  (a)  Power  of  Cu\t%cil  to  annex  oondilionB.'] — In  any  case  where  tlie  Council 
are  authoni>e<l  undor  thi.<t  Act  to  rvfune  their  sanction  coa^ent  or  allowance  to  the 
doin^  or  omi.'wiun  uf  any  act  or  tiling  the  Council  may  if  tliey  think  fit  instead  of 

rtfii.'iint'  •■■  ' '  -"'iwance  pv.-  •'  •   ■"—••  jiubject  to  such  terms  ami 

conditio:  '   iiuktter  < !  tiun  consent  or  allowanro 

ai  the  C .-  .  •  ''   '■  '"•"  .■  .11  when  arccpteil  shall  be 

bin<liu(;  on  th<:  imiii  r  .iii  r  stniclure  or  px>und  to  which 

the  sanction  cim'xnt  nr  .i  .    .     :  ,iny  time  any  term  or  condition 

mt  acceptc<l  i-i  twl  ob-or  ihe  owner  or  occupier  in  default  iihall  be 

nubject  to  a  {■cnalty  at  ii'  ■  .  i'-J.  (r) 

[181.  A»  to  buildings  of  hutorical  history.] 

183.  '</)  Pmcer  of  tntry  to  owner.  He.,  to  txecute  iiiiorA:.}^Any  owner  builder  or 

other  J"  r             '  •  ■                         '             ,  >           .^  j„^y  f(j,.  iiip  piirjKMio  of  com- 

plyinf;  »  i-itn  in  jiur-uance  of  ihiH  .Vet  in 

rp^pect  ■  ■■   "    "■              ■    Ti  days'  notice  to 

the  occi:  ••  or  onler  enter 

and  froii.  ; .  ;.^..;,i   -.„  ..  ^.,,.  iing  or  iitnictiire 

rotjni  or  place  and  do  al!  ijingH  therein  thereto  or  in  connection 
therewith. 

183.  {()  l.imitn'.inn  nf  timr  fnr  ftrorrMingt  where  notice  not  gieen."] — Wnicre  any 
Ixiildin^  i  itiiout  duo  notice  lu>')n(;  Wen  pren  to  the 

di"»ri'-t  -■  .\itor  a  byelaw  made  iin'l'-r  (bis  Act)  the 

.rvv\ur  Uiiv  at  aii_\  t  '>ne  month  af^er  he  ha  I  that  such 

.xn  \viU  iTcrtfd  i>r\,  liter  the  preinis4'ii  for  ■•  of  seeing 

ll^il  ti.i:  proviMoiw  of  tlii.s  Act  ■  r  aiiv  ii'iticc  H«;nf<l  or  order  Mjalc  iiulcr  the  same 
have  U-.n  roniplud  with  anil  tlic  time  (/)  durin);  which  the  district  stirseyor  may 

(r)  Thit  doM  Dot  appear  to  apply  to  a  nmnion*;  Me  72.  r.  ilraJ,  [1894]  2  Q.  D.  124  ; 
7-„— ,.  V   Av, .,'..;,     i-.r  "IP   |».  f74. 

(  ia,i.  68;  nAS3rict.c.  K,  t.  8.     Bee  Mttrtrntiton  Bd. 

o/l 

(•;  Tbi«  •cctioo  ii 

(6;  .V, ,    •  ,                   « bv  lh»  f"«rtii : 

me  .s<nMd  T.  M  1  Kl.  it.  ii71  ;  :t<V-  U-  >  :  fxnj't.  frtiatx, 

ia  COM*  wbrrr  r  iiU,  L.  C.  C.r.  tltH,  9  T.  L.  K.  iW.  Fur 
paaalti**,  t  t. 

U)S**:ii"  rpoaltiM. 

(d)  Re-nwrtr  •  ••ctiaa  woa  NDilcnd  nfrnoary  by  th« 

eoMS  of  Sm,tk  rn  T.  IJitrr  (IW4),  I  Q.  11.  31'.',  ciltd  in 

tb*  DotM  to  •.  1  ■■  eimit,  tee  t.  too  (11)  (s^t  l"^<  P- ^t. 

It)  B<  mailing  is  .. 

If)  ij.  dx  ■MilHln  fnr  on  art  whirh  ii  nnl  a  roDtiooiog 

•fl«K«.     AtlocQirtan  :.  [I(<M]  2  g.  a  K26. 
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take  any  proceedings  or  do  anything  authorised  or  required  by  this  Act  to  be  done 
by  him  in  respect  of  such  building  or  worl-:  shall  begin  to  run  from  the  date  of  his 
discovering  that  such  building  has  been  erected  or  work  done. 

194.  (g)  Plans  and  documents  to  he  property  of  Council.'] — Applications  plans 
and  other  documents  delivered  at  the  office  of  the  Coimcil  or  to  the  district  sur- 
veyor in  pursuance  of  this  Act  or  of  any  byelaw  of  the  Council  thereunder  shall 
on  delivery  there  become  the  property  of  the  Council. 

195.  (/i)  Mode  of  giving  approval  of  Council  to  plans.] — The  approval  by  the 
Council  of  any  plans  or  particulars  for  the  purposes  of  this  Act  shall  be  signified  in 
writing  under  the  hand  of  the  superintending  architect,  (i) 

196.  Qc)  Consent  how  given  on  behalf  of  owners  not  to  be  found.] — ^AHiere  any 
consent  is  required  to  be  given  any  notice  to  be  served  or  any  other  thing  to  be  done 
by  on  or  to  any  owner  in  pursuance  of  this  Act  if  there  is  no  owner  or  if  any  such 
owner  cannot  be  found  the  judge  of  the  county  court  may  give  such  consent  or  do 
or  cause  to  be  done  such  thing  on  such  terms  and  conditions  as  he  may  think  fit  and 
may  dispense  with  the  service  of  any  notice  which  would  otherwise  be  required  to 
be  served. 

[197.   Storing  of  tvood  and  timber  prohibited.] 

[198.  Removal  of  roof  not  to  affect  proceedings.] 

[199.  Preventing  obstruction  of  streets.] 

200.  Offences  against  Act.] — Subject  to  the  provisions  of  this  Act  every  person 
who  does  any  of  the  things  specified  in  this  section  shall  be  deemed  to  have  com- 
mitted an  ofl'ence  against  this  Act  and  shall  be  liable  upon  conviction  in  a  summary 
mamier  (7)  to  a  penalty  not  exceeding  the  amoimt  hereafter  specified  in  connection 
witli  such  oft'ence  and  to  a  further  penalty  not  exceeding  the  amount  hereafter  stated 
as  the  daily  penalty  in  connection  with  such  offence  for  everj-  day  on  which  the 
offence  is  continued  after  such  conviction  (that  is  to  say)  : — 

(1)()«)  Every  jjcrson  who — • 

(a)  (n)  conmiences  to  form  or  lay  out  alter  or  adapt  any  street  or  way  without 

having  first  obtained  the  sanction  of  the  Council  imder  this  Act  or  other- 
wise tiian  in  accordance  with  the  conditions  (if  any)  jirescribed  by  the 
Council  in  giving  their  sanction  or  by  the  tribunal  of  apjieal  as  the  case 
may  be  or  commences  to  widen  any  street  or  way  to  a  less  extent  than 
the  prescribed  distance  without  giving  to  tlie  Council  the  notice 
prescribed  by  this  Act ;  or 

(b)  unlawfully  erects  or  places  in  upon  or  over  any  street  or  way  any  post 

fence  (o)  bar  obstruction  or  encroachment ;  or 

(c)  unlawfully  permits  any  such  post  rail  fence  bar  obstruction  or  encroach- 

ment in  upon  or  over  any  street  or  way  to  remain  after  notice  served 
upon  him  by  the  Council  to  remove  the  same  (25)  ;  or 

{q)  This  and  the  two  following  sections  .ire  incorporated  with  the  Amendment  Act,  1905. 
See  s.  27  (1)  of  that  Act. 

{h)  Ke-enacting  18  &  19  Vict.  c.  122,  s.  .')8  ;  53  &  54  Vict.  c.  ccxliii.  s.  27. 

I'l)  Where  a  highway  authority  refused  to  approve  the  pliins  of  buildings  proposed  to  be 
erected  near  the  liighway,  on  the  ground  that  such  buildings  would  interfere  with  the  highway, 
although  such  plans  were  made  in  accordance  with  the  byelaws,  the  Divisional  Court  refnsed 
to  issue  a  mandamus  compelling  them  to  give  their  approval ;  R.  v.  Hartlepool  (ilayor  of) 
(1901),  18  T.  L.  K.  1. 

(/••)  Re-enacting  18  &  19  Vict.  c.  122,  s.  96.  ■ 

(/)  See  Part  XV.,  aute,  p.  534. 

(m)  Ee-enacting  45  &  46  Vict.  c.  14,  ss.  7,  8;  as  to  'a  continuing  offence,  see  note  (0), 
infra, 

(«)  See  Part  II.,  ante,  p.  482. 

(0)  See  s.  199.  Erecting  a  barrier  at  the  end  of  a  new  street  is  a  continuing  offence :  Daw 
y.L.  C.  C,  59L.  J.  M.  C  112. 

(jt>)  See  s.  199. 
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(d)  milmwfiilly  altcn  ur  iiitorft're6  witii  anv  Htrevt  in  muIi  a  iiiaunrr  ai  tn 
inipoUo  ur  hiudcr  Uic  tr&flic  fur  which  tiUcL  etn-cl  was  furiuol  ur  laid 
out ; 
ih&ll  be  lialilc  to  a  penaltv  not   exce««liiu;   ten  pouiJs  for  evcr^'   hiK-h 

oni  t  >  ; 

(2)  Ever>  ,  iiltiT  tlio  acnico 

of  aii\  I  .  .11 1   i  I.   I  :   ■ '         *    •  "              ;i^ 

him   (o  /)  frncr  .                                .i 

coiiv  '•  •  .  .  ..r  aftir  •'  •                                   li 

|>»i  ■  wurku  li' 

pli.>  ■'  '"'  I'  ''  ; A 

J*:  than  five  jMimnls  and 

to    .  !  II  t  iiiiiri'  than  furty 

ihii  tu  any  iion- 

coi;  ,        ly  where  tliu 

mi:  '  Iw  Kpcnnl  as  a  highway  : 

(3)(i)  K>.  vho— 

(•)  CT*i  •  ■  inl  any  building  or  structure  in  contravention  of  any 

'  ■  '  f  Part  III.  'f  thi«  Aft  Cf)  it  of  any  conditions  attached 

t  any  con-                            nt  to  such  iirovi.«ioni*  (u) ;  or 

(b)  erc'  -  fflmilds                                lonccs  to  erect  alter  enlarge 

T'  I  ;.  1    r  :                                                        -o  to  do  ao  as  to  contravene 

any  •  f  tip'  :                                                              (  w)  ;  or 

ic)  fail-  '  w.tii  any                                   i  inrt  VI.  of  thid  Act;  or 

d)(z)  :  ply  with  r                             "f  any  notice  piven  to  or  served 

i;  :  -  -.  1                       ..  „,ii,  i.jf{  Y£j_  of  ijiig  Act  within  the 

t  'ice  ;  or 

(e)(x)  f->-.  ..(■  lu.  ;-  i-i i  ■■:  , ;.-.  any  Ixiililinf;  or  stnicture  to  which 

I*art  VII.  of  thLH  Act  ajiplies  yij)  without  having  obtaincil  any  approfol 

or  lie-'"  ••  r,,ppr.  I  1  v   tl  .ir    I'arr    ,.f  tl.w   Act   or   makcs   default  in 

ob««r\  1  such  licence  (z)  ; 

►li'i  :«iiity  iKjunihi  a  day  during 

•  ii>lianco  witJi  the  order 

.:  .lid: 
(4)(e)  Every  i>crson  who  hinders  or  ob»tlruct«  any  pcreoiia  empowered  by  tlii« 

(•)  8.  14  of  •'--  '-  -'  '-•''  which  rdatM  to  the  wltine  l«ck  of  ImiMinet,  wai  rrpraird 
and  ha«  b««a  r  '  th<-  .Art  of  1X98  id  mo*<<)a<rtir«  of  the  decision  in  L,  C.  <'.  v. 

AyUthmry  l»,i.-  ,<.  tl.  Illri. 

(r)  Tb«  wotiii  la  iia:u<  mere  added  br  the  Loodon  UuildinK  Act,  lR9f),  •.  3  (!),;>»(/, 
p.  &M. 

/.     !• -'•.inii  li  4t  26  Viet.  c.  102,  M.  75,  76,  8i;  44i  46  Virt.  c.  H,  m, 9,  12,  13;Mi5t 

V  .—.33,  X. 

{:,  5^*t:i*l  peon-  v  i.  7  of  thr  .Vrnmd- 

■Mnt  Act,  189H,  p..  -lon  of  the  LciiMiug 

or  itnetar*  c<"^''>-  ,.....,    ., at  which  inatl4'r  of 

coopUiDl  ar:  '.  «l  U  J.  M.  1.  160.    See,  too,  Uaumamn  r.  N.  fancrtu 

%'ttlry,  L.  K.  .  :   Vrrl'y  r.  Snor,  4i  L.  T.  4Ti. 

(»)  Th«  Mctino*  .■/»  are  40,  41,  42,  45,  47,  49.     Aa  to  time  for 

pfiii— illagi,  «•  L.  ii.  fi26. 

(X)  Spaoal  pCWTl-     ..  •nrnt    nn  !.  r  llr..     !„,,  •ul>-a«ctioDa  b}r  the 

AMMidBMit  Act,  l(t^,  a.  7,  «'  :ie  and  to  order  the 

ifnliUoo  of  the  atroeton  eon.; 

(if)  Tbil  waa  bcld  Ia  b*  a  roocmuj'  .  Aolknnt  A  Co..  M 

L.  J.  M.  C.  »;  L.  C.  C.  T.  MoH^. 

It)  n*  wOTda  ia  italiea  were  lov  r     .         ■        \         :  i  :-•<,  a.  6,  pott,  p.  557, 

Pan  V'll.,  ami*,  ptoridca  for  the  erectaoo  of  aproal  and  Icmporai^  buildiiigi  and  wondrn 
a«nKtar>«. 

(a)  9m  Vrtro»Ji(a«  /"  -■  '■■  talAoniF.  M  '  '  "  ■■  39,  »«»ro ;  /„  C.  C.  v.  H'orlrv. 
(laW)  IQ.  H.  H-.S.  Lpr.,  .tcJkai;^,  -  1. 

(5)  An  .^r!/T  m  vlr  an.1  •  '       <•  AjOModai'        '  ■<,  in  nlatioa  to  offence*  under 

•J.  3    ^  '■•pro.  It  to  b«  d«*a«d  an  otdcf  «l  Um  Contt  oadtr  thii  lectioa.    Sea 

Aa«o<l  -  "<,  f.  ;,  poM,  p.  U', 

(c)  IU-a>iKua«  la  *  1»  Vict.  e.  in,  f.  86. 
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Act  to  cuter  ami  remain  on  any  premises  for  the  purpose  of  executing  and 
to  execute  any  work  authorised  or  directed  to  he  done  under  this  Act  or 
wilfully  damages  or  injuries  any  such  work  shall  he  liahle  for  every  such 
offence  to  a  penalty  not  exceeding  ten  pounds  : 

(5)  (d)  Every  person  who  heing  a  huikhng  owner  liable  under  Part  VIII.  of  this 

Act  (e)  to  make  good  any  damage  which  he  may  occasion  to|the  adjoining 
owners'  or  adjoinuig  occupiers'  property  by  any  works  authorised  to  be 
executed  by  tlie  building  o\\Tier  or  to  do  any  other  thing  upon  condition  of 
doing  wliich  his  right  to  execu'e  such  works  is  by  Part  VIII.  of  this  Act  (e) 
declared  to  arise  fails  within  a  reasonable  time  to  make  good  such  damage 
or  to  do  such  thing  shall  be  liable  to  a  penalty  not  exceeding  twenty  pounds 
and  to  a  daily  penalty  not  exceeding  the  like  amount : 

(6)  (/)  Every  person  who  refuses  to  admit  the  purchaser  of  any  materials  sold 

imder  this  Act  (g^  his  servants  or  agents  upon  tlie  land  on  which  the  same 
are  at  a  reasonable  hour  or  impedes  him  or  them  in  removing  the  same 
therefrom  at  a  reasonable  hour  shall  bo  liable  to  a  penalty  not  exceeding 
ten  jjounds  and  to  a  daily  penalty  of  [sic]  not  exceeding  five  pounds  : 

(10)  (h)  Every  person  not  complying  with  any  term  or  condition  imposed  by  the 

Council  under  the  section  the  marginal  note  of  which  is  "  Power  for 
Council  to  annex  conditions  "  shall  be  liable  to  a  penalty  not  exceeding 
ten  pounds : 

(11)  (a)  \_As  to  skysigiu.'} 

(11)  (b)  (i)  Bemg  a  person  who  ought  to  serve  a  building  notice  fails  to  do  so  or 
begins  to  execute  a  work  respecting  which  he  ought  to  serve  a  building 
notice  (k)  before  serving  such  notice  or  liaving  served  a  building  notice 
begins  to  execute  the  work  to  which  it  relates  before  the  expiration  of  two 
clear  days  after  the  notice  has  ceased  to  operate  ;  or 

(c)  (J,)  Eefuses  to  permit  any  district  sui'vej'or  at  a  reasonable  tmie  to  enter  (m') 

survey  or  inspect  any  building  work  or  premises  which  such  surveyor  is 
by  this  Act  authorised  to  enter  and  inspect  or  refuses  or  neglects  to  afford 
him  all  reasonable  assistance  in  such  inspection  ;  or 

(d)  (!)  Fails   to   comply   with  any   order  of  the   county   court  (n)  made   in 

pursuance  of  tliis  Act  within  the  time  named  in  such  order ;  or 

(e)  Eefuses  to  admit  at  a  reasonable  time  a  builder  (o)  to  a  building  or  other- 

wise prevents  a  builder  from  complying  with  any  order  of  the  county 
court  made  in  pursuance  of  this  Act ;  or 

(t)  (p)  (Being  a  workman  labourer  servant  or  other  person  employed  in  or 
about  any  building)  wilfuUy  and  vinthout  the  privity  or  consent  of  the 
person  causing  the  work  to  be  done  does  anything  in  or  about  such 
building  contrary  to  the  provisions  of  this  Act;  or 

(g)  (q)  Refuses  to  admit  at  a  reasonable  time  any  owner  builder  or  person  or 
his  servants  workmen  or  agents  into  any  land  building  or  structure  for 
the  purpose  of  complying  with  any  notice  or  order  served  or  made  on 
him  in  pursuance  of  this  Act  in  respect  of  such  land  building  or  structure 

(rf)  Re-enacting  18  &  19  Vict.  c.  122,  s.  94.  This  penalty  is  cumulative,  and  does  not  take 
away  the  common  law  rights,  Willtayns  v.  Golding,  L.  R.  1  C.  P.  69,  77. 

(e)  See  ss.  87-101,  which  deal  with  the  rights  of  building  and  adjoining  owners. 

(/)  Re-enacting  41  &  42  Vict.  c.  32,  s.  19. 

(g)  See,  for  instance,  b.  110,  which  makes  provision  for  the  sale  of  dangerous  structures. 

{h)  Re-enacting  25  &  26  Vict.  c.  102,  s,  76  ;  45  «fe  46  Vict.  c.  14  s.  9.  The  section  referred 
lo  is  s.  190. 

(i)  Re-enacting  18  &  19  Vict.  c.  122,  ss.  41,  42,  43. 

(i)  See  s.  145,  aiHe. 

(0  Re-enacting  18  &  19  Vict.  c.  122,  ss.  41,  42,  43. 

(m)  As  to  these  powers  of  entrj',  see  s.  148  (1). 

(n)  An  appeal  lies  to  the  County  Court  judge  in  arbitration  proceedings  under  s.  91  (1) 
between  adjoining  owners.     See  also  ss.  94,  168. 

(o)  Sec  definition,  s.  5  (.33). 

ip)  Re-enacting  IS  &  19  Vict.  c.  122,  e.  48. 

(q)  Ke-enacting  41  &  42  Vict.  c.  32,  s.  19. 
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cr     :■'  ■  r    :.  .1  .  -     ",-.    ftuigUnCO    in 

C'ln;  H  :•  .■  ■■»  .'!i      ;■  '1  1  r 

(h)  Acl*  'M  of  this  Act 

It ' 
(i)  Docs  a...     , .   .  .  >.     :.-  or  omits  to  do 

anr  other  thing  which  he  is  required  to  do  under  or  in  pursuance  of  this 

(hall  li«  '  onalty  not  exceeding  furtr  sbillingB  and  to  a  daily  i>enaUy  not 

eiceclii:.  iimiuut: 

(\'2)  Kvi-n  j- r-  II  "lio  without  the  cuntcnt  of  the  <  ■verts  or  uses  a 

)  t'  !  •  ■       ■  '-.rv  t-i  any  ..f  ttio  jr  vi-inn';  nf  :  ,  of  thi.t  Act  of 

•^luii  "i  liuililings  "  («)  »li«ll 

'  and  to  a  daily  i>ciialty  ii>>t 

:'ur  uvcn  li  tlio  liuildin^  rviiiaiiLt  tx) 

try  to  tlif  :  f  the  said  Miction. 

T  0  to  anv other |irococ'iiii.' . 

«)>'  :  otlicrwise  but  m  tliut  ii ' 

jwrxjn    hi:  ;■  jj-;:,    ',■  !  •  V.  ■.  ijf  mc  eame  uiii-nce.  if; 

Application  0/  AH. 

30\.("'   /'..■'.'■....  ^r,  ..,,/    r-r..,ri  Part*  ofAct.]^ — The  following  liuildingB  and 
work-  si.  ritiitn  of  I'arts  \  I.  and  VII.  of  lliis  Act  : — 

(!<')(,'  ■'  nrvni'z)  thirty  s<|uare  foot  and  not  excelling 

-id  fmni  the  Ici'el  of  the  jrroiind  to 

;  !.ite  ami  distant  at  least  five  fwt  fn)ni 

any  iig  and  fn)m  any  street  an<l  not  liavin?  therein  any  slcivc 

flti'-  •  :  air  jMj>e  hot  water  pijio  or  other  apjiaratuH  for  warming 

'•  ramc  providivi  that  im  p<irtit>n  of  the  bnflding  extends 

m!  !in''  "f  I'liiMinL""  in  inv  'Tn-ot  : 

(U)  A  -'lit  thirty  feet  as  measured 

,•  in  extent  12.5,000  cul>ic 

in  unr  occupation  and  distant 

"t  or  n-ay  and  at  the  least  thirty 

.:i  I  II'  i;i   liie  land  of  any  ;.  ' 

■  II  not  be  excluded  from 

I  11.-  1-  ai_  "Uiiin  thirty  feci  of  another  il>-ui  m-i  (.uiiun:; 

1    I,  'nbles  or  ofticc*  to  be  OMjd  in  connection  wih  such  dwell- 

(12)  A  -  not  exceeding;  in  extent  250,000  cubic  feet  and  not  I>einjj 

''"•-  and  distant  at  il>-  '•  ■-»  tl.inv  f. ft  ir,,m  tlie  nearest  fctreel 

.0  least  sixty  fi  .^  and  from  the 

Iniiij    '  >'\  n<  r  ■■    hlial!    ii.t    !.»> 


II'    ; 

(13)  All  I  .  .^urcd  from  Iho 

tup  of  lh<  :Uv  walU  : 


Si 


8m  •.  I»7. 

Tb*  McUoo  i«f«fT»d  to  is  1.  II I . 
8w(.SI6. 
(■)  Th*  i»b  wrtiniM  of  this  Mctioa  which  art  oouttod  fraai  Iho  text  naaient/>  ettU'm 
■packl  baiUiac*,  (^.  tbo  Old  Bailor  fliooinoi  Hooas,  etc,  Iba  axdasioo  of  which  from  the 
Bpoialirin  of  tbo  Act  i«  sot  of  noDtiml  iatoral. 

(w)  Sa.  1-9  ar«  omittod  as  DOt  b«ia(  of  gwiial  iaipociaaes.  Tbt  f  ffect  of  this  snd  Iba 
falleiriaf  ■ab-tactions  is  to  txenpt  frooi  Part  Tl.  <rtlatiag  to  lb*  eoestnictioo  of  baildioK') 
aad  Pan  Til.  (nUtin«  to  •porial  and  lOBporarr  WldiaK*  and  wooden  strartom)  rortun 
(■all  baildingi  (saeb  as  bicyck  (bads.  Me.)  and  Mttaia  dotacfacd  boaaa  which  fol&l  the 
dawripriua  caalaiaad  ia  Iba  Hdioe. 
(i)  For  BMMBWMBt  of  aita,  §«  s.  5  (S). 
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(14)  Greenhouses  if  not  atteclied  to  other  huildings  :  {y) 

(15)  Greenhouses  if  attached  to  other  buildings  so  far  as  regards  the  necessary 

woodwork  of  the  sashes  doors  and  frames  : 

(16)  Cases  of  metal  and  glass  used  solely  for  holding  plants  fastened  to  the  wood- 

work of  the  sill  and  lower  sash  of  a  window  provided  that  no  portion  pro- 
ject over  the  public  way  or  more  than  twelve  inches  beyond  the  external 
face  of  the  wall  of  the  building  : 

(17)  Openings  made   into  walls   or  flues  for  the  purpose  of  inserting  therein 

ventilating  valves  of  a  superficial  extent  not  greater  than  forty  square 

inches  if  such  valves  are  not  nearer  tlian  twelve  inches  to  any  timber  or 

other  combustible  material. 

If  any  addition  be  made  to  any  building  or  structure  specified  in  subsections  (10) 

(11)  or  (12)  whereby  any  increase  is  caused  in  the  area  height  or  extent  of  any  such 

buDding  or  structure  beyond  the  area  height  or  extent  mentioned  in  the  subsection 

in  which  any  such  building  or  structure  is  specified  the  Council  may  give  notice  to 

the  owner  or  occupier  of  such  building  or  structure  either  to  remove  such  addition 

or  to  make  the  building  so  increased  in  height  or  extent  conform  with  all  or  any  of 

the  pro\isions  of  this  Act  and  with  any  byelaws  under  this  Act  relating  to  the  con- 

stniction  of  buildings  and  upon  his  failing  to  do  so  within  fourteen  days  from  the 

service  upon  him  of  such  notice  the  Council  may  remove  such  addition  to  the 

liuilding  or  structure  and  may  recover  the  expenses  of  such  removal  from  the  owner 

or  occupier  so  making  default  in  a  summarj'  manner. 

[205.  Saving  existing  rights  of  gas  companies.] 

206.  (z)  Duration  of  exemption.'] — Any  building  structure  or  work  in  any  respect 
exempt  from  the  operation  of  this  Act  or  in  any  manner  privileged  in  respect  of  any 
provision  of  this  Act  shall  remain  so  exempt  or  privileged  so  long  only  as  it  is  used 
for  the  purpose  or  retains  tlie  character  by  reason  whereof  it  is  so  exempt  or 
privileged. 

207.  Buildings  not  to  be  altered  so  as  not  to  conform  to  Act.] — It  shall  not  be 
lawful  (unless  with  the  consent  of  the  Council)  to  make  any  alteration  of  any  build- 
ing in  such  manner  tliat  when  so  altered  it  will  by  reason  of  such  alteration  not  be 
in  conformity  with  the  provisions  of  this  Act  applicable  to  new  buildings,  (a) 

208.  (J)  Wlien  remainder  of  party  wall,  etc.,  to  be  taken  down.] — Unless  in  any 
case  the  Council  othenvise  allow  where  a  party  wall  or  external  wall  not  m  con- 
formity with  this  Act  has  been  taken  down  bm-nt  or  destroyed  to  the  extent  of  one 
half  thereof  (measured  in  superficial  feet)  every  remaining  portion  of  the  old  wall 
not  in  conformity  witli  this  Act  shall  either  be  made  to  conform  therewith  or  be 
taken  down  before  the  rebuilding  tliereof. 

209.  (c)  Additions  to  and  alterations  of  buildings.] — Every  addition  to  or  altera- 
tion of  a  building  and  any  other  work  made  or  done  for  any  purpose  in  to  or  upon  a 
building  (except  that  of  necessary  repair  not  affecting  the  construction  of  any 
external  or  party  wall)  shall  so  far  as  regards  such  addition  or  alteration  or  other 
work  be  subject  to  the  provisions  of  this  Act  and  of  byelaws  thereunder  relating  to 
new  buildings,  (d) 

{y)  A  greenhouse  has  been  held  to  be  a  building  within  the  meaning  of  the  Prescription 
Act,  1833,  Clifford  v.  Holt  (1899),  1  Ch.  698. 

(s)  This  section  is  incorporated  with  the  Amendment  Act,  1905.     See  s.  27  (1)  of  that  Act. 

(a)  New  buildings  are  defined  by  s.  b  (tj).  It  may  be  stated  generally  that  the  Act  applies 
only  to  new  buildings  ;  but  it  also  applies  to  a  building  taken  down  for  more  than  one-half  of 
its  cubical  extent  and  re-erected. 

(ft)  Re-enacting  18  &  19  Vict.  c.  122,  ss.  10,  11. 

(c)  lb.,  s.  9.  For  decisions  on  old  section,  see  North  Kent  Ry.  Co.  v.  Badger,  8  E.  &  B. 
728  ;  and  see  Scott  v.  Lena,  10  Q.  B.  D.  236.  As  to  "  necessary  repair,"  see  Badger  v.  Denn, 
22  J.  P.  129. 

(rf)  The  alterations  and  additions  referred  to  in  this  section  will  include  the  rebuilding  of 
chimney  stacks  and  the  repair  of  party  walls.  Byelaws  may  be  made  by  the  Council  under 
6.  164  (1).    See  also  Tanner  v.  Drew  and  Cadman,  Builder,  Feb.  12,  1898,  p.  164. 
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SIO.    AfiJicnliuit  of  Aei  to  hnUdingt  ntrltd  btfurt  eommtiKxmenI  o/  Ad."] — 

A    \.f.'  i   •    •    ~1rn.  nir..  .,r   u..rL    .ri  .fi    I    ..r    i.  .i.-f  riiiT»-  1    l.t-t'ir.'    llu-    r.  iliirti<'tl.-i>n)Onl    of 

-  in  force 

\  '  nitiun  of 

•■a  de«mr<l  lo  l>o  erectc<i  or  coostnicKxl  in  compliaucc  with  tho  provisioiM 

ail.   Rmtm  at  la  eomrmio*  of  buiUiitgM.I — Unleds  in  any  caM  tlic  Coancil  otlicr- 

wi-x'  i"  ■    ■•  _ 

(1  iH  a  (Iwcllinc-honac  any  building  or  part  of  a  buililing  not 

'  •      '  '    '  •iition; 

(•J)  more  ilwclliiig-houscs  conalructeJ 

(3)  coil-  iig-houses  any  building  coastructod 

(4)  coir.  iialiy  croctol  wan  lefjally  exempt  from  tiio 

.lit.,  .r  l.\.!.i».  In  fiirre  within  Lomlon 

i'  1  its  converto<l  form 

M  !•  nti*  or  byelawg; 

(5)  n»-'                    '  or  U.W  as  a  'i»o  any   i)inlilin>;   which  luw  been 

II  I  as  or  apiiropri  I  iny  puqHitx.'  other  tlian  a  dwcliing- 

huuw ; 

(6)  convert  into  or  n«*  a»  s  dwrllin? mom  or  part  of  a  dwcUing-room  any  room 

or  |«rt  of  .1  ;  or 

(T)  mnvf  rt  a  ilwi .  ;  t  of  a  dwelling-hoimc  into  a  shop ; 

;  r  that  tlic  LiUil.iin^  .i   |4irt  ol  a  buildinj;  no  ccuivcrleil  ox  aforesniil 

:  will  not  lie  in  cnnfumiitv  with  the  provisions  of  this  Act  relating 
t"  th.   .  :;i-3  ul  buildingn  to  which  the  building  when  »o  converted  will  belong,  (e) 

"'"     "     "  — '     V  •-■■'   ■--'--  -inytliing  contained  in  this  Act  a 

I  liefore  and  bi  in  progrens  at 
...,-;■  l-e  carried  out  under  anv  con- 
Ihis  A'-t  (A)  may  Ix?  completed  subject  to 

^ ;.. ..     ,,f  tlio  Acl-i    ri-l-iiiri  '   ilic Trill   as   in   forco 

iniroe<iiately  pr«rioaa  to  the  paming  of  thia  Act. 

81. T  '■''.:  in  IIiLh  Act  shall   lake  away 

or  11,  s  with  rc»|)fct  to  the  |>aving  of 

new  strccu  under  the  MitrM|»  1  ..tul  Act^.  (i) 

Jieptal. 

[ai4.   Repo»|  of  M.  11.  II   ,.1  ..tM.ir  'i-liun  Railway  Act  1WM;.] 

aiR     r:'f.i!r/enartmnU  in  trhf<{uU.]—{l)  Tho  Acts  nientione<l  in  the  Fourth 
^  Act  are  hereby  repealed  to  the  extent  specified  in  the  third  column 

{i)  This  repeal  nhall  not  aflcct — . 

(>'    '  '  ..<  mad*  in  rootnrMitioo  of  thii  Mctioo  voald 

contr  i. 

(.' 

( .,  iir  n(  the  lawiii;;  of  Htf  Act 

»ri-  T'  !  thit  \h^  primnr**  /.liiiK^t  f<t 


•rr  of 
mini: 

..dna  Aacatt  U,  l«H. 

I.     ■  74.      •  f'.J 

E.Br.  2  N 
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(a)  The  past  operation  of  any  enactment  hereby  repealed  nor  anything  duly  done 

or  suflcrcd  under  any  enaetment  lierehy  repealed ;  or 

(b)  Any  right  jirivilege  obligation  or  liability  acquired  accrued  or  incurred  under 

or  in  accordance  \\'itli  any  enactment  hereby  repealed ;  or 

(c)  Any  penalty  forfeiture  or  punishment  incurred  in  respect  of  any  offence 

committed  against  any  enactment  hereby  repealed ;  or 

(d)  Any  power  investigation  legal  proceedings  or  remedy  in  resjiect  of  any  such 

right  privilege  obligation  liabUity  penalty  forfeiture  or  punishment  as 
aforesaid  and  any  such  power  investigation  legal  proceeding  and  remedy 
may  be  exercised  and  carried  on  as  if  this  Act  had  not  passed ;  or 

(e)  Anj'  of  the  powers  privileges  exemptions  jurisdictions  or  authorities  given 

to  or  vested  in  the  Commissioners  of  Sewers  by  or  under  any  Act  of 
ParUament  and  existing  immediately  before  the  passing  of  this  Act.  (^•) 

216.  (?)  Byetaws,  etc.,  under  repealed  Acts  to  remain  in  force.'] — All  byelaws 
regidations  orders  consents  conditions  and  notices  duly  made  given  imposed  or 
issued  under  any  Act  hereby  repealed  shall  so  far  as  applicable  for  the  puqjoses  of 
this  Act  be  of  the  same  validity  and  effect  as  if  they  had  been  made  given  imposed 
or  issued  under  this  Act  And  all  such  byelaws  and  regulations  shall  remain  in 
force  imtil  the  same  shall  be  revoked  altered  or  varied  by  byelaws  dtdy  made  imder 
the  provisions  of  this  Act.  (?n) 

217.  Saving  for  existing  officers.'] — Officers  aiijiointed  under  any  enactment 
hereby  repealed  shall  continue  in  office  in  like  manner  as  if  this  Act  had  not  been 
passed. 

[218.  Beferenccs  in  Acts  or  documents  to  repealed  Acts  to  be  read  as  referring 
to  this  Act.] 


SCHEDULES. 
THE  FIRST  SCHEDULE,  (n) 

PKELIMINAHY. 


Pakts  I.  and  II.  of  this  Schedule  apply  to  walls  built  of  bricks  not  of  less  than 
eight  and  a  half  inches  long  or  of  stone  or  other  blocks  of  hard  and  incombustible 
substance  the  beds  or  courses  being  horizontal. 

1.  Structure  of  huildings.] — Every  building  (o)  unless  otherwise  sanctioned  in 
accordance  with  this  Act  (ji)  shall  be  enclosed  with  walls  constructed  of  brick  stone 
or  other  hard  and  incombustible  substances  and  the  footings  shall  rest  on  the  solid 
ground  or  upon  concrete  or  upon  other  solid  substructure  Provided  that  open  sheds 
not  exceeding  sixteen  feet  in  height  and  not  exceeding  four  squares  in  area  may  be 
constructed  of  any  substances  and  in  any  manner  approved  by  the  district  surveyor. 

2.  Construction  of  icalls  of  bricJc,  stone,  e<c.]— Every  wall  constructed  of  brick 
stone  or  other  similar  substances  shall  be  properly  bonded  and  solidly  put  together 
with  mortar  or  cement  and  no  part  of  such  wall  shall  overliang  any  part  underneath 
it  except  to  the  extent  of  six  inches  and  provided  that  the  projection  be  well  and 
solidly  corbeUed  out  and  that  the  side  of  the  wall  opposite  to  the  corbelling  be 

(l-)  See  on  this  section,  7;.  v.  Cluer  (1808),  67  L.  J.  Q.  B.  36. 
(0  See  the  current  Byelaws  and  Regulations,  post,  p.  641.  ct  scij. 

()»)  The  penalties  imposed  by  s.  200  of  this  Act  are  without  prejudice  to  penalties  which 
may  become  due  and  payable  under  byelaws,  see  s.  200. 

(n)  This  re-enacts,  with  modification.'!,  Schedule  1  to  the  Building  Act,  18.55. 
(o)  See  note  to  s.  n,  ante, 
(p)  See  68.  82,  73, 
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nuTUiJ  up  vertically  in  cuntiiiuation  of  tho  inner  faco  thereof 
nhall  I*  pnifcrly  lM>iuto«l  toi;ellier. 


And  ail  return  walln 


Kxtni    IM. 


<«  of  errtain  tcallt.X — Tho  thicknetw  of  every  wall  imt  lieinR 
Ml-  or  other  lianl  anil  inctiniliii^tilile  hiilistaniv.s  lai<l  in  liurir.unlal 
1h-.|^  .r  ..  ur-.  -  -Lul  ho  one  thin!  ;,Tcatcr  than  tlio  lliickiies.s  |iri^.ril.fl  in  I'arU  1. 
auil  U.  of  this  Schedule. 


3 

1  '..It 


4.    TKickiteti  •■ 

Tlio  tlii-kii.v-^ 

f '  '       '     ri«     ^|w■^.  ui'  '<     -II. »M      1 

I  I'artM  I.   au<l  II 

.V  tlie  Council. 


(a)  Tl."i. 


(b)  Tl.. 


'      ''      ''        -i(cA />n'cjt»,  t/.-.,  <i>  iiy.-;.  ..11./.] — 

■  •  liuiit  of  iiialerialn  otlur  than 

....  iii.-i   ;..  i'.    .-..I...  ioht  if  niaile  of  llio   tliickneiiit 

of  thL)  Schedule  or  of  8uch  tliickness  a«  may  bo 

S.  JMluw  irallt.] — When  hollow  walls  are  conntructed  tliero  idiall  Ik)  a  wall  on 
one  !<ido  of  tho  hollow  Rjieco  of  the  full  thickiieia)  prcMrilicd  by  tliiit  Act. 

•ji...  1...;  .i.t^  i,f  uton-ys  Kliall  l>e  nieasured  as  follows: — 

■  y  Kliall  Ik;  nii-a.siire<l  fmm   the   level  of  the 
U|>  to  till-  level  of  the  under  nurfaco  of  the  tie 
:  or  if  lliere  In  no  tie  tJien  up  to  tlio  level  of 
;   the  rafterx  ur  other  kUpiKjrt  of  the  roof; 
r.'V  other  than  a  topmost  Htorey  Bhail  Ik>  nioa^ured 
li  uinlentide  of  the  tloor  joixt/i  of  the  Htorey  up  to  tlio 

level  of  the  undcreido  of  tho  lloor  Joixta  of  tho  storey  next  above  it. 

7.  Ilriijht  of  txlmtat  and  parly  wall*.'] — For  tlio  purpoM  of  doteniilnlnK  tho 
thickneM  of  a  wall  the  licit;ht  of  t>ueh  wall  nliall  he  niea.sured  from  llie  liase  of 
tho  wall  to  the  top  of  the  topmotit  Ktorev  whether  hiicIi  wall  in  rarried  to  the  full 
height  or  not  or  in  cane  of  a  gable  when  tliero  arc  no  storeys  in  the  roof  to  half  tho 
height  of  the  gable. 

8.  Lenqlh  of  uxUU.'] — Walhi  arc  decmc<l  to  bo  dividc<l  into  dixtinct  lengths  by 
reluni  w»1U  nnii  the  l.-ri;.-!!!  of  every  wall  in  nieaxured  from  tho  centre  of  one  return 
wall  to  the  centre  .if  niinlhir  provitled  tliat  Mich  return  walN  are  external  iiarty  or 
cmw  wall-i  (r)  of  the  tliickiies.i  re<iuirc<l  under  this  Schedule  and  lionded  into  tlic 
walU  so  deemed  to  be  diviclod. 

9.  Footingt  of  walU.] — UnlcM  with  tho  conKont  of  the  Conncil  every  wall  other 


than  a  wrM  ^ 
The  rr 
wall 

unleM  an  . 
where  thji' 
Ix'  fonnc<l  in  r 
the  !*.•<•  of  tl.. 
of  tlio  wall  at  il.-<  i«.-t. 

10.  Vnittrji      I       '     'I ' 
with  brick  or 

anil  with  pro|x  r  i 
wmll  so  ropiire.H  ai 
mhrtmctnrv  a«  a  (.;... 
the  diatrict  ninreyor. 

11.  Thiekming  uxi//«.] — A  • 
on  tho  dixtrict  mirvcyor  nf  tl 
czecntod  with  brick  or  • 

the  Mtia&ction  of  the  di  ' 


nmroer  ohall  have  footingo: — 
■1  of  the  footin;;  of  ever.'  wall  on  each  oido  of  the 
>1  to  one  half  of  the  thicknem  of  the  wall  nt  ItM  haRO 
■erferes  in  which  case  the  projection  may  be  omitted 
'Ui\  tho  diminution  of  the  footing  of  every  wall  nhall 
'H  and  the  height  from  the  bottom  of  mirfi  footing  to 

.  I  I*  at  the  lenxt  i.<|iml  to  two  thipl-;  of  tin.  thicknoKS 


M.all 
1  wall 

1..  :  .1. 

be  built 
or  Work 
•     f  tho 

-olid 

„..f 

rve.l 

.;i  Ikj 

in  ccnicut  ir.'f.H.rly  L.-'ie4eil  to  Uit  uU  work  to 
.If. 


8 


DrflMd,  •.  6  i2i). 

&H  dtflaiUoa,  ».  »  (15)  (1«)  (17). 

A*  10  miliiniMhn,  •••  m.  M  (<),  (3. 
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Part   I. 

BUILDINGS   NOT   PUBLIC    AND   NOT   OF  THK    WAREHOUSE   CLASS. 

External  and  party  walls  shall  be  of  not  less  thickness  than  the  thickness  herein- 
after specified  in  each  case  viz. : — ■ 

1.  When  the  wall  does  not  exceed  twenty-five  feet  in  height  its  thickness  shall 
be  as  follows : — 

If  the  wall  does  not  exceed  thirty  feet  in  length  and  does  not  comprise  more  than 
two  storeys  it  shall  be  eight  and  a  half  inches  thick  for  its  whole  height; 

If  the  wall  exceeds  tliirty  feet  in  length  or  comprises  more  than  two  storeys  it 
sliaU  be  thirteen  inches  thick  below  the  topmost  storey  (t)  and  eight  and  a'half 
inches  thick  for  the  rest  of  its  height. 

2.  Wiere  the  wall  exceeds  twenty-five  feet  but  does  not  exceed  forty  feet  in 
height  its  thickness  shall  be  as  follows : — 

If  the  wall  does  not  exceed  thirty-five  feet  in  length  it  shall  be  thirteen  inches 
thick  below  the  topmost  storey  and  eight  and  a  half  inches  thick  for  the  rest  of 
its  height ; 

If  the  wall  exceeds  thirty-five  feet  in  length  it  shall  be  seventeen  and  a  half 
inches  thick  for  the  height  of  one  storey  then  thirteen  inches  thick  for  the  rest 
of  its  height  below  the  topmost  storey;and  eight  and  a  half  inches  thick  for  the 
rest  of  its  height. 

3.  When  the  wall  exceeds  forty  feet  but  does  not  exceed  fifty  feet  in  height  its 
thickness  shall  be  as  follows : — ■ 

If  the  wall  does  not  exceed  thirty  feet  in  length  it  shall  be  seventeen  and  a  half 
inches  thick  fur  the  height  of  one  storey  then  thirteen  inches  thick  for  the  rest 
of  its  height  below  the  topmost  storey  and  eight  and  a  half  inches  thick  for 
the  rest  of  its  height ; 

If  the  wall  exceeds  thirty  feet  but  does  not  exceed  forty-five  feet  in  length  it 
shall  be  seventeen  and  a  half  inches  thick  for  the  height  of  two  storeys  then 
thirteen  inches  thick  for  the  rest  of  its  height ; 

If  the  wall  exceeds  forty-five  feet  in  length  it  shall  be  twenty-one  inches  and  a 
half  thick  for  the  height  of  one  storey  then  seventeen  and  a  half  inches  thick 
for  the  height  of  the  next  storey  and  then  thirteen  inches  thick  for  the  rest  of 
its  height. 

4.  Where  the  wall  exceeds  fifty  feet  but  does  not  exceed  sixty  feet  in  height  its 
thickness  shall  he  as  follows: — 

If  the  wall  does  not  exceed  forty-five  feet  in  length  it  shall  be  seventeen  and  a 
half  inches  thick  for  the  height  of  two  storeys  and  thirteen  inches  thick  for  the 
rest  of  its  height ; 

If  the  wall  exceeds  forty-five  feet  in  length  it  shall  be  twenty-one  inches  and  a 
half  thick  for  the  height  of  one  storey  then  seventeen  and  a  half  inches  thick 
for  the  height  of  the  next  two  storeys  and  then  thirteen  inches  thick  for  the 
rest  of  the  height. 

5.  Where  the  wall  exceeds  sixty  feet  but  does  not  exceed  seventy  feet  in  height 
its  thickness  shall  be  as  follows : — 

If  the  wall  does  not  exceed  forty -five  feet  in  length  it  shall  be  twenty-one  inches 
and  a  half  thick  for  the  lieight  of  one  storey  then  seventeen  and  a  half  inches 
thick  for  the  height  of  the  next  two  storeys  and  then  thirteen  inches  thick  for 
the  rest  of  its  height ; 

If  the  wall  exceeds  forty-five  feet  in  length  it  shall  be  increased  in  thickness  in 

'  (')  Under  the  old  Act  it  wa3  held  that  "topmost  storey  "  need  not  necessarily  be  contained 
within  four  vertical  walls ;  doors  or  rooms  enclosed  on  three  sides  by  vertical  walls  an€  in 
front  by  the  sloping  roof  or  a  house,  are  storeys  within  the  meaning  of  this  rule,  Foote  v. 
Hodffson,  25  Q.  B.  D.  160,  and  see  now  s.  o  (14),  ante. 
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cdrli  uf  tlio  siiF' ".  -<  tu'liiw  tho  u|>|>cm)0(it  two  atorcvit  by  four  iitchcii  and  a  liaH 
(sut'joct  to  tlio  prvi-i  111  ill  tliis  .Scliwlulo  lvs[>octiii^  Jistributicni  of  iiicw). 

8.  WluTu  tli>'  w&II  i'X('>'<  U  Mvonty  foct  but  doea  not  oxcet><I  cigbty  feet  in  hviglit 
itn  thickiiosi  sliall  bo  as  follown  :— 

If  the  wall  ■•— -  •   ■'  •■' ■ 1  I'.rf,   t;^..  <:  ..,  ;„  ),.|,^.t|,  it  sliall  In;  twoiity-oni>  inclics 

aihl  a  li->  Ti-y  then  M'Vvntuvii  ami  a  Imlf  iiirheM 

thick  fir  ■  J.::         .:  ruya  ami  thirtcun  inches  lliick  for  thu 

n»t  .■:"   •  hi ; 

If  tho  w  I  .  ■  X  •  li  (  .rtv  five  feet  in  lon^th  it  nhall  be  incrcaMctl  in  tliickncsA  in 
caoh  of  tho  »l  ■  the  u|>|>«>nnoHt  two  »toreyn  by  lour  inche.s  and  a  liaK 

(subject  to  the  I :  .11  ihi))  Schedulo  re!<i>ectiug  diHtribution  in  jiiers). 

7.  Where  tho  wall  exc-ciils  eighty  feet  but  docs  not  exceed  ninety  feet  in  height 
it<  thirkneiM  kIuII  !■•■  a.s  f<<ll<'»-H : — 

If  III'  wi!!  ,\:«"<  u  ir  ■xorc'l  forty-five  feet  in  Icn^h  it  nhall  bo  twcnty-wx  inches 

•  'if  one  storey  then  twenty-one  iin'hiM  anil  n  half  thick  fur 

xt  Htorey  then  Hovcnteen  an<l  a  half  inclieit  thick  for  the 

Uic  next  tiirve  sturcyii  ainl  then  tliirtccn  incbcH  tliick  (or  tlie  rest  of 

it  the  wMl  rxcceiU  furtv-fivo  foot  in  lenfjtli  it  shall  be  increanoil  in  tliickness  in 
each  of  the  hturcys  lulmv  the  U|i|>oriniwt  two  sturovH  by  four  iiichen  uml  a  holf 
(nubject  to  the  provision  in  lh\»  Schedule  reji|iecting  distribution  in  pierx). 

8.  Wh'-'  ■  •'  ■  •■  -"  ••"('•oe<Li  ninety  feet  but  does  not  exceed  one  hundred  feet  in 
height  it-  o  ns  fullows: — 

If  fh-  v.....    ;  ,  icee<l  forty-five  feet  in  len;;th  it  shall  be  twenty-six  inches 

t!.    k  for  tiie  lieij;lit  of  one  stiiroy  tiien  twenty-one  inches  and  a  half  tliick  fur 

I       i i.  I -lit  of  tiic  next  two  storeys  tlien  seventeen  and  a  luilf  inches  tliick  for 

'  of  tho  next  tlirvo  storeys  and  then  thirteen  inches  tJiick  for  the  rest 

.1 : 

If  ■  ••  feet  in  length  it  sliall  l>c  increased  in  thickness  in 

1.1     ;   !  1  he  upiK-rniost  two  storeys  by  four  inches  and  a  half 

(subject  tu  liio  iiruvisiou  in  this  bchedulo  respecting  distribution  in  piers). 

9.  '  indrc<l  feet  but  docs  not  cxcee<l  ono  hundred 
anil  ■  si  shall  be  as  follows  : — 

If  tiic  :  .rtv -five  feet  in  lengtli  it  shall  be  thirty  inches  thick 

for  tl  .  then  twenty-six  inches  thick  fur  the  liei);lit  of  tho 

next  twj  st-ri.;,  -  llivii  twenty -one  inches  and  a  half  thick  for  the  height  of  tho 
next  two  storeys  tlien  seventeen  and  a  lialf  inches  thick  for  tlie  height  of 
the  next  three    •  '    '        •'     '         '     '       thick  for  the  rest  of  its  height  ; 

If  tho  wall  cxcer'  !  Ih;  increased  in  thickness  in 

each  of  the  «ti>ri-,>^  i  .  ,  .,  in.-  ii||..  iiii..-i  n>  .  -i.ireys  by  four  inches  and  a  lialf 
(subject  tu  tlie  provision  in  this  Schedule  re!i|iccting  distribution  in  piers). 

10.  C  1  naxfding  artain  hri'jhl.] — If  any  storey  ex- 
Cee<U  in  I  knew  pres<-ribed  under  this  Scheduli'  fur  tho 
walls  uf  ■  'i  external  and  imrly  wall  throughout  such 
•torey  «li.i  j-nrt  uf  tlie  lo'iflil  ••(  the  storey  and  tho 
thickness  ■  '  *  ''  >'  ul  bo  increased  to  a 
Iflto  exteii-  ■    I                          'o  piers  iirniHTly  ilis- 

'    :  wtucli  III-  t-Ucctivc  wiJUuj  amount  to  one  luurtli  j^art  of  tlic  lengtli  of 

11.  RtMtriciion  in  earn  of  rtrtain  i(orry».] — No  stnrcv  enclosed  with  walls  less 
than  thirteen  inches  in  thickncMi  sliall  be  more  than  ten  feet  in  height  between  tlio 
floor  ao<l  the  ceiling  thereof  or  between  the  floor  and  the  tie  of  the  roof. 
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12.  liuh  as  to  buildings  not  being  public  buildings  or  buildings  of  the  warehouse 
class.} — All  buildings  excepting  public  buildings  and  such  buildings  as  are  in  this 
Act  defined  to  be  buildings  of  the  warehouse  class  shall  as  respects  the  thickness  of 
tlieir  walls  be  subject  to  the  provisions  contained  in  this  part  of  this  Schedule. 


Part  II. 

buildings  of  tue  waueiiouse  class.  («) 

Jliickness  at  base.'] — The  external  and  party  walls  of  buildings  of  the  warehouse 
class  shall  at  the  base  (?y)  be  made  of  not  less  thickness  than  the  thickness  herein- 
after specified  in  each  case  viz.  : — 

1.  Where  the  wall  does  not  exceed  twenty-five  feet  in  height  (whatever  is  its 
length)  it  shall  be  thirteen  inches  thick  at  its  base. 

2.  Where  the  wall  exceeds  twent)'-five  feet  but  does  not  exceed  thirty  feet  in 
lieight  it  shall  be  at  its  base  of  the  thickness  following  : — 

If  the  wall  does  not  exceed  forty-live  feet  in  length  it  shall  be  thirteen  inches 

thick  at  its  base  ; 
If  the  wall  exceeds  forty-five  feet  in  length  it  shall  be  seventeen  and  a  half 

inches  thick  at  its  base. 

3.  Where  the  wall  exceeds  thirty  feet  but  does  not  exceed  forty  feet  in  height  it 
shall  be  at  its  base  of  the  thickness  follo\ving  : — 

If  the  wall  does  not  exceed  thirty-five  feet  in  length  it  shall  be  thirteen  inches 

thick  at  its  base  ; 
If  the  wall  exceeds  thirty-five  feet  but  does  not  exceed  forty-five  feet  in  length  it 

shall  be  seventeen  and  a  half  inches  thick  at  its  base ; 
If  the  waU  exceeds  forty-five  feet  in  length  it  shall  be  twenty-one  inches  and  a 

half  thick  at  its  base. 

4.  "Wliere  the  wall  exceeds  forty  feet  but  does  not  exceed  fifty  feet  in  height  it 
shall  be  at  its  base  of  the  thickness  following  : — 

If  the  wall  does  not  exceed  thirty  feet  in  length  it  shall  be  seventeen  and  a  half 

inches  thick  at  its  base  ; 
If  the  wall  exceeds  thirty  feet  but  does  not  exceed  forty-five  feet  in  length  it  shall 

be  twenty-one  inches  and  a  half  thick  at  its  base  ; 
If  the  wall  exceeds  forty-five  feet  in  length  it  shall  be  twenty-six  inches  thick  at 

its  base.         , 

5.  Where  the  wall  exceeds  fifty  feet  but  does  not  exceed  sixty  feet  in  height  it 
shall  be  at  its  base  of  the  thickness  foUoxraig  :  — 

If  the  wall  does  not  exceed  forty-five  feet  in  length  it  shall  be  twenty-one  inches 

and  a  half  thick  at  its  base  ; 
If  the  wall  exceeds  forty-five  feet  in  length  it  shall  be  twenty-six  inches  thick  at 

its  base. 

6.  Where  the  wall  exceeds  sixty  feet  but  does  not  exceed  seventy  feet  in  height 
it  shall  be  at  its  base  of  the  thickness  foUomng  : — 

If  the  wall  does  not  exceed  fortj'-five  feet  in  length  it  shall  be  twenty-one  inches 

and  a  half  thick  at  its  base  ; 
If  the  wall  exceeds  forty-five  feet  in  length  it  shall  be  increased  in  thickness  from 

the  base  up  to  within  sixteen  feet  from  the  top  of  the  wall  by  four  inches  and 

a  half  (subject  to  the  provision  in  this  Schedule  respecting   distribution  in 

piers). 

(h)  See  definition,  s.  5  (28). 
(w)  See  definition,  s.  6  (10). 
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7-  Where  tho  wmll  ox '-  -v.-nn  (...<  t.nr  .low  not  cscood  eighty  feel  in  height 

it  sliall  Iw  at  its  lia*-  of  '.  : — 

If  llio  w»ll  •liM's  nut  e\  -      ;        a  IcngUi  it  shall  bo  twciity-olio  incbeii 

au<l  a  hnlf  tlilrk  nt  il.s  l.iM- ; 

If  tho  u  \'\  •■  Is  I'.rty  live  feet  in  lenf^th  it  ihall  ho  incrca.<ic<I  in  Ihicknow  from 

tho  williiii  tiixtci>n  foot  frum  the  top  of  the  wall  hy  f.nir  im-hoi)  and 

a  lui  '  V<  tho   iirovision   in   thin   Soho<lulo   ri"<|>ecliii:^  ilislrihiKiun    in 

piei»). 

8.  Whore  tho  will  .x  •  hut  doea  not  exceed  ninety  feet  in  height 
it  sliall  l>«  at  its  !«■«.•  "f  :  .wring : — 

If  tho  wall  ihicii  not  vxcc-ja  luriy  tive  teet  in  length  it  btioll  bo  twenty-six  inchoa 

thick  at  itii  bane ; 
If  the  wmll  exccedri  forty-five  feet  in  !on;;th  it  uliall  ho  increased  in  thickness  from 

the  b«ae  qd  to  witliin  iiixteen  feet  fn>in  tho  top  uf  the  wall  hy  four  inches  and 

a  half  (aulijoct   to  tiio  pruvudon  in   tlii;!  Schedule  re!<|>ccting  dislribulion  in 

picm). 

9.  \Vbera  the  wmll  cxcoodM  ninety  foot  hut  iloos  not  exceed  one  hundred  feet  in 
h«i|;ht  it  ihall  bo  at  it*  bane  uf  tliu  tliicknos.<<  following  : — 

If  the  wall  docH  not  cxccc<l  forty-fivu  feet  in  length  it  sliall  be  twcnty-fdx  inches 

thick  at  its  bane ; 
If  the  wall  exccoiU  f.irty-fivo  feet  in  length  it  shall  Ik?  increased  in  thickness  front 

tho  l>a»e  ni)  to  within  sixteen  foot  from  the  ton  of  tlie  wall  hy  four  inches  and 

a  half  (iniDJect  V>  tlic  proriaion  in  tliia  Schedule  respecting  distribution  in 

piem). 

10.  Where  tho  wall  excccls  one  hundred  feet  but  iloes  not  exceed  one  hundred 
and  twenty  foot  in  heii;ht  it  xliall  lie  at  ita  liaso  of  the  thickness  following : — 

If  the  wall  <li>«>M  not  cxceeil  forty-fi%'o  (e«t  in  length  it  sliall  be  thirty-ono  inches 

tbirV  .»t  !t-  )  aso  ; 
If  til  itlH  fortv-fivo  feet  in  loii;,'th   it  shall  he   increased  in   thickness 

fr"!  I  up  to  within  sixteen  foot  from  tho  top  of  the  wall  hy  four  inchea 

and  a  half  (subject  to  tho  provision  in  thia  Schc<lulo  rcai>ccting  distribution 

in  piers). 

1 1 .  The  thicknom  of  tho  wall  at  the  top  and  for  aixteen  foot  below  tho  top  sluill 
l>.  '  .  '  t  luilf  ami  tlie  intennodbto  |iarU  of  tho  wall  between  tlio 
l>  1  low  iho  top  hIioII  not  bo  of  Icm  tliickness  than  woulil  be  tho 
ca.'io  11  iiio  '  I  l>o  hiiilt  solid  tliruui;hout  tlio  fl|iace  between  straight  linea 
drawn  on  ct  ho  wall  and  joining  tho  tliicknesH  at  the  l>a.so  to  the  thickiiesa 
at  sixteen  f«-i  >-  •  :> : 

NevertheloM  ir.  '   exceeding  thirty  feet  in  height  tho  walls  of  tlio  top> 

moat  Rtorcy  may  I  '•■■  thick  pruridcd  tho  height  of  that  storey  does  not 

ncMd  ten  feet. 

18  vy,  eji-fr.li,ui  n  rerlain  lri'jhl.]—U  in  any  storey 

nf  a  !  I.i-"*   lb-   llii.kni«  of  the  wall  as  deloniiiiied  by 

tl;  ulo  it  lo-w  iliin  ..II.'  Iriiirtoonth  [lart  of  tho   height  of 

,„  !,    -    •  •^.-  wt}]  -li.^ll  l.o  iiiiri-n-'.|  to  one  fourtooiith  j<irt  of  tho 

height  of  ll.o  -I  of  each  oxtoriinl  and  l>orty  wall  i>olow  tliat 

utorfT   -hsll   I-  -lent  but  anv  such  ad'hlioiial  thirkneiw  may 

I  ite-l  of  which  tho  collective  widtlis  amount 

wall. 

13.    Tf.ieJenru  of  walU  fmill  of  malrriali  nlhtr  than  tueJi  hricJct,  etc,  at  afort- 

^.  I  1     '!  I,.,  thickneai  of  any  wall  of  a  ImilKii  •  ■  f  tli.>  w  ir.li..u-o  clasa  if  built  of 

tier  than  tlioMl>cfores|«cifie<l  i.-icnt  if  inado 

-.neai  required  by  tlie  provisions  :  .  h  otlier  thick- 

1..  --  ^i  may  be  ap|>rove«l  by  the  Coancil. 
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:  MISCELLANEOUS. 

1.  Cross-walls.'] — The  thickness  of  a  cross-wall  (s)  shall  be  two-tlurds  of  the 
thickness  hereinbefore  required  for  an  external  or  party  wall  of  the  same  dimensions 
and  belonging  to  the  same  class  of  buildings  but  never  less  than  eight  and  a  half 
inches  and  no  wall  subdividing  any  building  shall  be  deemed  to  be  a  cross-wall 
imless  it  is  carried  up  to  the  floor  of  the  topmost  storey  and  unless  in  each  storey 
the  aggregate  extent  of  the  vertical  faces  or  elevations  of  all  the  recesses  and  that 
of  all  the  openings  therein  taken  togethe^'  does  not  exceed  one-half  of  the  whole 
extent  of  the  vertical  face  or  elevation  of  the  wall. 

2.  Wlierever  a  cross-wall  becomes  in  any  part  an  external  wall  such  cross-wall 
shall  be  of  the  thickness  required  for  an  external  wall  of  the  same  height  and  length 
and  belonging  to  the  same  class  of  buUdings. 

3.  Where  an  increase  of  thickness  is  by  any  rule  of  Part  I.  or  Part  II.  of  this 
Schedule  required  in  case  of  a  wall  exceeding  sixty  feet  in  heiglit  and  forty-five  feet 
in  length  or  in  case  of  a  storey  exceeding  in  height  sixteen  times  or  fourteen  times 
(as  the  case  may  be)  the  thickness  prescribed  for  its  walls  or  in  case  of  a  wall  below 
such  storey  the  increased  thickness  may  be  confined  to  piers  properly  distributed 
of  which  the  collective  widths  amount  to  one-fourth  part  of  the  length  of  the  wall. 


THE  SECOND  SCHEDULE,  (y) 

THE  THIRD  SCHEDULE. 

Fees  pay^vble  to  District  Sukvetoks.  (z) 

Part  I. 

ON   NEW   BUILDINGS. 

For  any  building  not  exceeding  thirty  square  feet  iu  area  and  £  s.    d. 

not  exceeding  ten  feet  in  height  (o) 0  10     0 

For  every  building  not  exceeding  four  hundred  square  feet  in 

area  and  not  more  than  two  storeys  in  height         .        .        .  1  10     0 

For  every  additional  storey 0  5     0 

For  every  additional  square  or  fraction  of  a  square  .  .  .020 
For  every  building  not  exceeding  four  hundred  square  feet  in 

area  and  of  one  storey  only  in  height 0  15    0 

ON  additions  alterations  or  other  works. 

For  every  addition  or  alteration  or  other  work  to  which  the  pro- 
visions of  this  Act  apply  made  or  done  to  or  on  any  building 
after  the  roof  thereof  has  been  covered  in 

one  half  of  the  fee  charged  in  the  case  of  a  new  building 
calculated  upon  the  area  of  the  whole  buUding. 
For  inspecting  the  arches  or  fire-resisting  floors  over  or  under 

public  ways  (h) 0  10    0 

(x)  See  definition,  a.  5  (17). 

(//)  This  Bcfiedule  is  repealed  by  the  Amendment  Act,  1905,  and  replaced  by  Sched.  III.  oE 
that'Act.  See  post.  For  a  case  as  to  incombustible  materials,  see  Payne  v.  Wright.  118921 
1 Q.  B.  104.  .  y  y    .  L        J 

(z)  See  s.  154,  by  which  fees  payable  to  district  surveyors  under  Parts  I.  and  III.  may 
be  reduced. 

Certain  additional  fees  are  payable  to  district  surveyors  nnder  the  Amendment  Act,  1905, 
for  inspections,  etc.,  made  by  them  in  accordance  with  the  provisions  of  that  Act.  See  s, 
18  (3),  and  Sched.  II  of  that  Act. 

(a)  Such  a  building  may,  however,  be  exempt.     See  s.  201  (101. 

(6)  Seess.  71,  72. 
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F'>r  iiu^i"-.  lin^  the  fortuatiuo  ol  opcuiogs  iu  party  walln  (fur  each     £   f.   rf. 

.[■.iiin,-!  Ir) 0  10     0 

i\'t  iiL«|...  Ill  „■  the  iIom'iio'  of  openin;^  in  [larty  walls  (for  each 

..[■iiiiiu)  1.0  . 0  10     0 

Ami 

;.ir«:s 

i.cU  ill  lliia  [tail  ut  liiia  bciic4ulu  klull  iu  v^l.'j  camj  ha 


OK   CUIMXBTS   AND   FLCES.  (/) 

IHi  the  conKtruction  uf  a  furnace  chinmcy-hhan  or  laniilar  iihaft 

for  %■■■■'■'  ■'• ■-  .  ii.r  ;'iir]M»ea  in  addition  to  the  fee  for  any 

oil.  vt  at  the  name  time  if  not  excco<lin^ 

iie\   ...  t 2    0    0 

If   <'\  -fire   feet    and   not  exceeding  one 

I.ii  lit 2  10    0 

I  .often  feet  in  hii^-lit     0  10     0 

Chi   1  11  sliive  rteani-l>oiler 

fur:  0  10     0 

On  t. :  :i  a  ]>nrfv  wall  niav  l«  cut 

away '  .         .     '    .         .     0  10    0 

OS  cEBTimsd  ruucs. 
For  examining  and  certifying  plan  of  an  old  building  (y)    .        .220 

ox   W0ODE5   AXD  TEHrORARY   STRUCTUKea. 

On  inspectioo  of  any  woo'  ro  or  on  imqxiction  of  any 

■tmctnre  or  erection  put  nuMic  occasion  the  same 

amount  ax  fur  a  now  Yuil  lii.^  i^U  iilated  on  the  area  of  the 
•tructuru  or  iri-<  tiou  with'iut  rfforince  to  the  area  uf  any 
huildiiu;  to  whirh  it  may  b«  attached  or  in  or  uii  whicii  it 
may  be  put  up.  {H) 

ATTEXDISO   AT  CX»CBT. 

For  attending  at  a  court  when  an  onler  ia  made  for  complying 
with  notice  of  irregularity 0  10    0 

Pact  U. 

OM   D.iXOCKOOS   ITTRVCTXnXB. 

On  each  dangnMH  y  — 

n'kert  liUr*  an  »■  '  •<  /uur  aJjoiuing  or  nearly  eontu/uoua  ttructum 

in  tA«  lamt  oumertiitji — 

te)  Stf.77  (8).  (</)  Sm  •.  T7  (4). 

(>)  Thi*  prmriao  ia  new,  aaJ  it  iiucrtad  in  eoaMqntDcc  o(  th*  ca*e  of  iloir  T.  M'illiamUj 
lltn]  I  q.  a  >M.    Aad  tM  oot**  to  *.  6  (W),  a»tt. 

(/)  He*  m.  M-CT. 

Q)  8m  h.  is  (&),  43. 

a)  8m*.  S4. 

(i)  8m  m.  loj-lH.  A  •"•■  "-''  i<  »ar  danjr— -■  •'"  •m,  altl>oat;h  rrocMdio^  in 
napael  of  it  m»j  bar*  b«m  i^nft  br>t  in^  owotn.    Sm  L.  C.  C.  r. 

I  (1906),  <»  J.  r.  .>  liKDotMtu-  i-.ite. 
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1.  For  making  a  survey  of  the  structure  reported  as  dangerous    £    s.    d. 

and  certifying  opinion  tliereon — 

If  the  structure  do  not  exceed  four  squares  in  area  and 

two  storeys  in  heiglit 

If  exceeding  four  squares 

For  ever}'  additional  storey  above  two  .... 

2.  For  eacli  inspection  of  the  structure  and  report  as  to  com- 

pletion or  progress  of  the  worlcs 

3.  For  inspecting  the  structure  before  the  hearing  of  the  sum- 

mons and  attending  the  court  to  give  evidence — 

If  one  stnioturo  only 

If  more  than  one  structure  (for  each  structure) 

4.  For  inspecting  the  structure  before  the  hearing  of  the  sum- 

mons against  the  occupier  (the  owner  having  failed  to 
comply)  and  attending  the  court  to  give  evidence — 

If  one  structure  only 

If  more  than  one  structure  (for  each  structure) 

5.  For  ever}'  adjournment  of  the  summons        .... 
0.  For  superintending  the  erection  of  shoring  (including  needling 

when  requisite)  and  hoarding  whether  done  by  the  Council 
or  not  and  for  certifying  the  account  for  the  same  when 
done  by  the  Council 0  10    0 

7.  For  shoring  without  hoarding  or  hoarding  without  shoring 

and  certifying  the  account 0    7     G 

8.  For  supervision  including  the  report  of  the  ofBcer  in  cases 

where  it  is  necessary  for  the  Council  to  execute  works  to 
ensure  the  safety  of  the  public  under  an  order  made  by  a 
court 050 

Where  there  are  more  than  four  adjoining  or  nearly  contiguous 
structures  in  the  same  ownership — 

For  Nos.  2  3  and  4  in  the  above  talile 0    4    0 

For  No.  5 0    2    G 

And  for  No.  8 0     4    0 


Part  III. 

FEES   PAYABLE    FOR   SPECIAL   SERVICES. 

The  fees  payable  by  a  builder  to  the  district  surveyor  for  special  services 
shall  be  the  following  : — ■ 

For  superintending  the  construction  of  floors  and  partition 
walls  to  stables  under  section  70  of  this  Act  per  build- 
ing(A)       .        .        . 050 

For  superintending  the   construction  of  overhanging  oriel 

windows  (I)  per  building    .         .         .         .         .         .         .050 

For  superintending  the  fixing  of  any  oven  copper  steam- 
boiler  or  stove  to  be  used  for  trade  purposes  and  not  heated 
by  gas  (to) 0  10     0 

For  superintending  the  fixing  of  pipes  for  conveying  heated 
air  or  hot  water  or  steam  at  high  pressure  (for  each  floor 
of  building  on  which  pipes  are  fixed)         .        .        .        .     0  10    0 

For  services  relating  to  the  erection  of  buildings  on  low- 
lying  lands  per  buUding  (n) 0    5     0 

(k)  See  s.  70  (c).  (/)  See  s.  73  (6)  (e). 

(m)  See  9.  66.  (n)  See  s.  122. 
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I'ABT   IV.  (u) 
FEKS  PATABLK  TO  COl'NCIL. 
On  Dangerout  Struelurtt.{p) 


For  Rcnonl  »ervic«i — 
1.  r 
•J.   1 

3.  1 

4.  I 

r..  1-. V,.  ... 

It 


''  niix  for  mmc  oiul  iKxla^'i.-  . 

-  time)       .... 

way)  .... 

I  (irtlorn  (clerk's  time) 
.,r  orvlcT       .... 
ikert  art  two  or  more  adjiniiimj  or  ntarly  eontiijuoUM 
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<. 
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.1 

(1 
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•> 

(J 
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itructurts  in  the  $amt  uumrnhip — 

Fur  Niw.  2  nii'l  4  (alKjve)  each (J     2     0 

TIh'  ffoo  |>a}-nblv  a|ion  tun  utructurcii  hIi&H  l>c>  tlio  iiinxiiiiiiiii 

On  DitayiJattil  and  Neijlni^l  HuiUliiiii»  or  fUriieturr*.  (,'i) 
Vi'T  r^'-li  in<;»'<-lV'!i  <'f  tliolmildiiig  «r  htniiturv  aixl  rr|«irt    .     0 
I  <  ami  onliT  (clerk's  tinir)    .         .        .0 

I  ...lis  or  onltT 0 

Kill  a:  .1  a  tuiirt  to  give  evidence   .         ...     0 

For  i^  iimi-nt  .......     0 

Fur  !•';:  rku  includinj;  rejiort  ol  officer  in  cases 

wli.  ■.'«  order  w  executed  li)' the  Council    . 

r     •  '     ■   wT.v) 

'1  vidence  to  witldfy  the  nrnj^iHtrntc 

i.i.ii   ill 11  nil  11     i  iiii'  Htnicturo  Ih  iirejudicial  to  tlio 

>ni|>crty  or  to  the  inhaliilnntx  of  the  neightiourhood  in  to 
coiwidered  Hojiamtely  in  each  ca-se. 

]Vhert  there  are  two  or  mart  ailjuinimj  or  nearly  coiitiijuous 
ttrueiurta  in  the  lame  ownerthip — 

For  Noe.  1  4  or  6  (nlnive)  each 0    .1    II 

For  Non.  2  or  5  (aliove)  each 0    2    0 

Tlie  fees  jnyahje  ujion  ten  ntructures  sliall  bo  the  maximum 

feen. 
For  travellin;;  i*r  mile  (one  way) 0    0    3 
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ECOUI.ATI0N8. 

1.  Tlie  fecii  »pocifie<l  in  tliin  Sche<lalo  in  rcsfx-ct  of  works  to  a  party  wall  comjmHc 
the  fco"  i.rtvriV!.'  ill  r'-i»''t  .ft.  lli  "i  I. m  of  the  wall. 

'f  the  fixini;  of  a  chimney  pot. 
■f  the  re|«irim;  of  a  chimney  top  tnilc!«  the 
lent  than  twi'lve  inrhen. 
•   of  th"  niiairinir  of  a  pArapct  nnlexa  tlio 
i  iluwii  t..   I  •  \tent  tlian  twelve  inches. 

f  «Ti>rv  m  lor  Uie  piiqHXM'n  of  thin  Sidiediilo 

'  I't  in  area  whether  attnrhed  or 
'    crccte<l  at  the  Hainc  time  aH  tho 


2.  X 

3.  N 

top  hail 

4.  N 
|ani|>et 

5.  In 
the  area  >  1  .i 
not  oliall  l>e  i' 
main  biiildinj 
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THE  FOURTH   SCHKDLLH 
[uirr  OF  RrrrAi-".] 

'a)  Thu  Part  ia  new. 

p)  9«.  IIK-IM.  (/)  .■'<N>  M.  lis,  llfi. 

r)  An  tn  tmildino  ntxlcr  SO  ftet  iv|aarp,  mc  a.  20t  (I"). 
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THE  LONDON   BUILDING   ACT  AMENDMENT   ACT,  1898. 
61  &  62  Vict.  c.  cxxxvii. 

An  Act  to  amend  the  London  Building  Act,  1894. 

[25tt  July,  1898.] 
Whereas,  etc. 

1.  Short  title.'] — This  Act  may  be  cited  as  the  London  Building  Act  1894 
(Amendment)  Act  1898. 

2.  Act  of  1894  and  this  Act  to  he  construed  as  one  Acf] — The  London  Building 
Act  1894  (in  this  Act  refeiTcd  to  as  "the  principal  Act")  as  amended  by  this 
Act  and  this  Act  shall  be  read  and  construed  together  as  one  Act  and  words  and 
expressions  used  in  this  Act  shall  unless  the  context  otherwise  requires  bear  the 
meanings  assigned  to  them  in  the  principal  Act  and  any  references  in  the  principal 
Act  to  any  part  or  provisions  of  the  principal  Act  shall  be  construed  as  referrmg  to 
such  part  or  provisions  as  amended  by  this  Act.  («) 

3.  (i)  Notice  to  set  hack  luildings,  etc."} — (1)  In  every  case  where  any  new 
building  (c)  or  new  structure  or  any  part  thereof  is  erected 

or  any  building  or  structure  or  any  part  tliereof  is  extended 

in  such  manner  that  any  external  wall  (d)  of  such  building  or  structure  or  (if 
there  be  a  forecourt  or  other  space  between  such  external  wall  and  the  roadway) 
any  part  of  any  external  fence  or  boundary  of  such  forecourt  or  space  shall  be  at  a 
distance  in  any  direction  from  the  centre  of  the  roadway  of  any  street  (e)  or  way 
(being  a  highway)  less  than  the  distance  permitted  under  Part  II.  of  the  principal 
Act  (/)  or  contraiy  to  the  conchtions  and  terms  (if  any)  subject  to  which  the  Council 
or  the  tribunal  of  appeal  has  sanctioned  the  erection  or  extension  of  such  building  or 
structure 

the  Council  may  serve  a  notice  upon  the  owner  or  occupier  of  the  said  building 
structure  fence  or  boundary  or  upon  the  builder  requiring  Iiim  to  cause  such  building 
structure  fence  or  boundary  or  any  part  thereof  to  be  set  back  so  that  every  part  of 
any  external  waU  of  such  building  or  structiu'e  or  of  the  external  fence  or  boundary 
of  such  forecourt  or  space  shall  be  at  a  distance  in  every  direction  from  the  centre  of 
the  roadway  of  such  street  or  way  not  less  than  the  distance  permitted  under 
I'art  II.  of  the  principal  Act  (/)  and  shall  be  in  accordance  with  such  conditions  and 
tenns  (if  any)  as  the  Council  or  the  tribunal  of  ajipeal  may  have  prescribed. 

(2)  Any  notice  sei-ved  imder  the  provisions  of  this  section  shall  be  deemed  to  be 
a  notice  empowered  to  be  served  under  Part  II.  of  the  jirincipal  Act  within  the 
meaning  of  tlie  second  subsection  of  the  two  hundredth  section  of  the  principal  Act 

(a)  For  definitions  of  terms  and  phrases,  see  s.  5  of  the  Act  of  1894.  It  should  also  be 
observed  that  the  Act  of  1894  is  amended  in  certain  iinportant  particulars  by  that  of  1905. 

(6)  This  section  was  rendered  necessary  by  tlie  case  of  L,  C.  C.  v.  Aylesbunj  Dairy  Co. 
(1898),  1  Q.  B.  106.     It  supersedes  s.  14  of  the  principal  Act. 

(c)  See  s.  5  (6)  of  the  Act  of  1894. 

(rf)  See  definition,  s.  5  (15)  of  the  Act  of  1894. 

(c)  As  to  the  meaning  of  the  term  "  street,"  see  note  to  s.  7  of  the  Act  of  1894, 

(f)  This  part  relates  to  formation  and  widening  of  streets. 
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which  fn>«-  -■  -  !iall  Ik»  rc«il  iin-l  coiwtnieil  »iul  Uko  effect  a.s  ihoii;;h  the  wonU 
"  fenc*  ;  V  "  bi<l  l)ooii  ori^'iiuilly  ia»crteil  therein  ininioiliati'ly  »ftcr  tho 

I.  lion  of  tli«  |iritici|>nl  Act  in  horuliy  rc|H-alo<l  nml  fnim  und 

»fi  \ -t  ill.'  i.rH,.ir..I  A.  t  hIikH  l>i<  reaii  nii>I  linvo  effect  us  if  this 

»<••  1  fciurli'i'iitJi  MilioM. 

I,  •  .  i''0  of  any  ikjwitk  confcrrcj  iijion 

•ny  rmitwmy  cuin|«ny  by  any  i|iecial  Act  of  t'ariiamcnt  fur  railway  purfKiM-H.  (A) 

4.    lltiqht  of  xc:  nqi  inrtrtaiit  tlrrelt.l — Tlio  |irovi«o  in  R.  13 (.0) 

of  the  prinrij^nl  A'  tli  tlio  wonl»  "  I'ruviileil  aiwavK  that  no  dwell- 

inx-hoaw  "  i-  -aiil  i«n>viiu)  relatrs  to  (Iwellinjc-houHfH  inhaliiliil 

or  KiUi't^l  I.I  !rt  of  the  wnrkiii;;  iIu-H!*  anil  nitimte  oulhiilc  the 

cif.  '    '  Mj  tlut  It  -Jail  luriafter  In?  reail  nn.l  liave  affect  an  if  the  wopIh  "  a 

ili-  nty  feet  from  tlie  centre  of  the  r«a>lway  "  were  Nuhstituteii  for  the 

w..ri'      •  '     '  .lintanco"  wherever  llic  worvU  "  tlio  prescribol  diiitanco " 

occur  i!i 

8.  (i)  Srrut  of  $ummo)uu*  and  onirrt  rrlatinif  to  liangtroxu  or  netjlrrlnt 
liruelura.] — Section  1X4  of  the  princi|ial  Act  nhall  not  apply  to  any  notice  sumnKms 
or  or.ler  to  bo  tervnl  upon  tho  owner  or  occupier  of  a  dangerous  or  neglected 
Rtnicturc  : 

Any  .<uch  notici-  r  onler  may  1m?  served  on  the  owner  or  f>cciipier  of  the 

iUnger>iH  nr  n.jl.  :re  liy  delivering  a  cony  thereof  to  8onio  [«erson  on  tho 

premi*'  Minini<>n.s  or  order  relates  or  if  no  pernon  l>c  foiin.l  on 

tJic  pn-ii.  lie  name  or  a  copy  thereof  on  Homo  connnicnotis  |«rl 

of  the  prouii-)'-.  t-j  w  lii.  Ii  it  rvLitei  ami  in  tho  case  of  a  railway  com|>any  liy  delivering 
a  ciipy  there.if  to  the  s.'iTotan.'  at  the  princi|«l  offieo  of  tho  t'oniimiiy  an.l  in  any 
•uch  notiro  .iummonit  or  onler  it  ohall  Ih?  Kuflicient  to  des<-rilK>  the  owner  or  occupier 
M  "  tho  owni'r  "  or  "  the  occupier"  and  tho  same  may  l>e  aildressc.!  to  the  owner  or 
occupier  by  tho  diwcription  of  "  tho  owner"  or  "tho  occupier"  of  tho  premises 
(naming  tho  prcmi««»)  to  which  the  xamo  relates  without  further  nnmo  or  descrip- 
tion : 

Providc<l  alwa>-»  that  when  the  owner  of  anvilangcrons  or  neglected  structure  ami 

hLi  r    ■  '  --    '  ■■   ••  •   ■     •'     ' '  Titicil  it  shall  Ih!  tho  duty  of  the  Council  to  send  a 

CO]  -.  or  onler  by  registered  post  addressed  to  the 

tso:  -.i.  Ii  owner  : 

I  ;i  "  stniotun-  "  shall  liave  the  meaning  awigne.l  to  it 

in  !  ..  Art,  (k)    In  cases  where  a  dangcrou»  stnicture  in  pituato 

wr  .)n  shall  be  read  as  if  the  Corporation  were  naiiie<l  therein 

in.--'  ,  ) 

&  Jm«nrfin«i»in/i.  200ij.  (3){e)o/^c<o/IB94.] — Subsection  (3)  (e) of  s.  2<10 
of  tho  pr  '    •  "hall  hereafter  be  read  and  constnied  and  take  effect  as  though 

the   wc-  "   had    been    inserted    therein    immediately   after   the   won! 

"erect*  sn  i  ti.'  w.irds  "  af.proval  or"  had  been  inserted  therein  immediately 
before  the  worl  "  licence  "  whvri'Vir  such  woni  occurs  therein,  (m) 

7.  Ammiimfnt  nf  §.  200  ij.  (3)  of  Art  of  1^94.1 — Kvery  i>ornon  who  does  any  of 
the  things  •jM-cifie<|  in  |«ragnij>h«  'a)  (d)  and  (e)  ofs.s.  (3)  of  s.  200  of  the  princiixil 
Act  as  amenilcd  by  thia  Act  tliall  be  liaidc  on  conviction  to  a  penalty  not  cxcee<ling 

(      ' 

I  .'01  of  th«  prioripal  Art. 

(  '    ■•         Ifowf  (1808),  I  Q.  n.  110, 

ail'! 

I 

'  t  *4«i  rii(..i. riu<>ui ..(  r*it  IX.  >.(  ihr  Art  of  \KH  within  th*  Tiiv, 

••'I. 

t.  M  (I)  M  lb«  Art  of  IW4,  nnlf. 
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forty  shillings  for  every  sucli  offence  and  the  court  before  whom  an  information  ia 
laid  hy  tlio  Council  in  resjiect  thereof  may,  in  addition  to  imjiosing  such  penalty, 
make  an  order  in  writing  directing  such  person  to  demolish  the  building  or  structure 
complained  of  or  any  part  thereof,  or  to  comply  with  the  conditions  contained  in  any 
consent  licence  (n)  or  approval  gi-anted  by  the  Council  for  the  setting  up  erection 
adaptation  alteration  or  retention  of  such  Viuilding  or  stnioture  and  such  order  of  the 
court  shall  be  deemed  to  be  the  order  of  the  court  within  tlic  meaning  and  for  the 
purposes  of  s.s.  (3)  of  s.  200  of  the  principal  Act  and  the  imposition  of  any  penalty 
under  the  provisions  of  this  jiresent  se(  tion  sliall  be  witliout  prejudice  to  any  \)to- 
ceedings  under  s.s.  (3)  of  s.  200  of  tlic  principal  Act  for  tlic  daily  jienalty  tlierein 
mentioned  (o)  or  under  any  other  provisions  of  the  principal  Act  or  otherwise  but  so 
tliat  no  person  shall  be  liable  to  more  than  one  penalty  (other  than  daily  penalties) 
for  the  same  ofiFence. 

8.  [As  to  the  Stock  Exchange  'buildings.'] 

9.  [Saving  for  gas  comjMwies.] 

10.  [Costs  of  Act.] 

(ii)  Ab  to  licences  to  brlug   forward  anv  buikliiig  or  striietiirc,  sec  ss.  22  aud  2G  of  the 
Act  of  1894. 

('-)  See  s.  200  (3)  of  the  Act  of  189),  adfn. 
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THE  IX)NUON  BUILDING  ACTS  (AMENDMENT)  ACT,  l'.io5. 
5  Edw.  VII.  c.  ocix. 

A»  Act  to  amtmd  lk$  Act*  rdaling  to  huitiiimjii  in  Loudon  to  confer  varunu poiBtrt 
on  (A*  London  County  Council  and  for  other  purpoie*. 

[im  Aiiguil,  1905.] 

Wiir.Rtv'  ••■-■—  •-:■     '  :■■  •'      '     plim  BuiMiii;;  Act  1894  (licniimftor 

ref«riTf<l  •  '1  I'V  tlio  LunJmi  IluiMin);  Art  \X'M 

> !•  '■  ■■"-   -'I-    \-tof  1H9H")  nixl  tho 

refi'rreil  to  as  "  tho 

,- iiicu  of  ]>m|>cr  means 

!  iiUliiigs  in  tlic  administrative  county  of  London  : 

1'8  ;t  !-;.a«_  .  Ml  A-  r  :       ■  -  -  — 

1.  SJuirt  UiU.'] — Tills  Act  may  bo  cited  as  tlic  London  Ruildiii^  Acts  (Aniend- 
ii>«nt)  Act  1906. 

5.  AcU  o/  1H94  anil  lMy.-<  ,ind  Ihia  Act  may  be  cited  togrlherA—'TUa  Act  of  1K04 
an<l  tho  Act  cf  IK98  and  tlii-i  Act  may  l-o  cited  t'lfjethcr  as  tin-  London  Uiiildiiii; 
Acts  1894  to  19U5.  (a) 

8.   Commencement   of  Act. — Tlr      •    •     ■ -"     where  otherwise  cxproR.sly 

provided  c<ime  int.i  o|<mtiMii  nn   i  m  the  firvt  day  of  .lamiary 

n«xt  after  the  jA^siii.;  thereof  ^A)   v., ,,. mm-.  Act  referred  to  as  "  the 

commencement  "f  llii-  Act." 

4.   Extent  of  Aet^ — This  Act  ahall  extend  to  London  (e)  and  no  further. 

6.  Dt/inition  offirtrttitling  mntcrial.] — In  the  Act  of  1K94  lh«-  An 
thin    Act    unleM    tho    context    oiherwiM?    re<]nires  tlie    exprcssiun    "I 
materia]  "  meami  any  of  the  malcriala  and  thing*  described  or  referred  to  iu  liiu  Fiinl 
Schctiulo  to  thin  Act.  (</) 

e.  Intenirttation.'y-il)  In  tad  for  the  purpooes  of  this  Act  unless  the  suljcct  or 
context  olMrwiM  require*— 

(I)  The  expnaioD  "owner"  ([except  as  umsI  in  the  section  of  thin  Act  tho 
omgliMl  r  •-  -'    -nof  ia   "  reee  to  district  ^  "'  "  nieaa<i   tlic 

pemn  fi  r  hcing  receiring  the  rackr>  es  in  con- 

Dectkm  ttiw.  .......  the  said  ezpreaioa   is  u.~'i  v.i.'ui<i   uu  his  own 

(•)  It  is  to  be  obnrrcd  tlist  the  Acts  IW4  and  18M  are  not  to  be  re«l  toRHber  with  thi< 
Ael.  Oftaan  pevriaisiM  of  th*  Act  of  IKW  an,  bowcrcr,  ineorponted  with  tbi*  Act.  See 
I.  S9,  Mi(. 

ft)  tW  Act  was  jatmi  ia  Aokiii*.  '■'   '        '  rnmmtaem  en  January  1,  1906.    KiiitiiiK 


I>^.nHr*i.      Art  "f  IIOI,  ..  i  (tO). 


hmtikagf,  howem,  an  net  affertad  am  : .  1907.   See  •.  0. 

Id)  Fin-mi.'  II.  nf  tbr  Act  n(  IKM.    This 

scbidala  u  ae*  .  ju  \»en  rut  into  fnrr«.     S«« 

Scbad.  I.,  f>ei. 

U)  S«*  «.  l^  pn0. 
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account  or  as  agent  or  trustee  (,7)  for  any  otlier  person,  or  who  would  so 
receive  the  same  if  such  premises  were  let  at  a  rackrent ;  but  where  used 
in  the  said  section  the  said  expression  shall  liave  the  same  meaning  as  is 
assigned  thereto  by  s.  5  (h)  of  the  Act  of  1894  : 

(ii)  The  expression  "  rackrent"  means  rent  which  is  not  less  than  two  thirds  of 
the  full  annual  value  of  the  jiremises  out  of  which  the  rent  arises  and  the 
full  annual  value  (;')  shall  be  taken  to  be  the  annual  rent  whicli  a  tenant 
might  reasonably  be  expected  taking  one  year  with  another  to  pay  for  the 
premises  if  the  tenant  undertook  to  pay  all  usual  tenant's  rates  and  taxes 
and  tithe  commvitation  rentchtirgo  (if  any)  and  if  the  landlord  undertook  to 
bear  the  cost  of  the  repairs  and  insurance  and  the  other  expenses  (if  any) 
necessary  to  maintain  the  premises  in  a  state  to  command  such  rent  (k) 

(iii)  The  expression  "  upper  storey  "  (I)  means  any  storey  the  level  of  the  upper 
surface  of  the  floor  whereof  is  at  a  gi-eater  height  (m)  than  fifty  feet  above 
the  level  of  the  footway  (if  any)  immediately  in  front  of  the  centre  of  the 
face  of  the  building  in  which  such  storey  is  situate  or  (where  there  is  no 
such  footway)  above  the  level  of  the  gi'ound  before  excavation  : 

(iv)  The  expression  "  high  building"  means  any  building  any  storey  whereof  is 
an  upper  storey  as  hereinbefore  defined : 

(v)  The  expression  "new  building"  means  any  building  the  actual  erection  of 
which  above  the  footings  shall  not  have  been  bond  fide  and  sidistantially 
commenced  at  the  date  of  the  commencement  of  this  Act(?i)  or  which  has 
been  taken  down  burnt  or  destroyed  for  more  than  one  half  of  its  cubical 
extent  (0)  and  re-erected  or  commenced  to  be  re-erected  after  such  date  or 
of  wdiich  the  cubical  extent  has  been  increased  after  such  date  by  an 
amount  equal  to  the  cubical  extent  of  the  building  as  existing  before  such 
increase  ami  any  existing  building  which  by  reason  of  any  alteration 
thereof  or  addition  thereto  becomes  a  high  building  after  siich  date  : 

(vi)  The  expression  "  existing  building"  means  any  building  not  being  a  new 
building : 

(vii)  The  expression  "  certified  building"  means  any  building  in  respect  whereof 
the  Council  shall  have  issued  a  certificate  or  which  the  tribunal  of  appeal 
sliall  have  determined  to  have  been  provided  with  means  of  escape  under 
the  provisions  of  the  section  (p)  of  tliis  Act  of  which  the  marginal  note  is 
"  Protection  against  fire  in  certain  new  buildings"  : 

(vili)  The  expression  "the  tribunal  of  appeal"  means  the  tribunal  of  appeal 
constituted  by  the  Act  of  1894  (?)  : 

(ix)  The  expression  "  plans  "  means  plans  sections  and  elevations. 

(2)  Words  and  expressions  used  in  this  Act  shall  unless  other  meanings  are 
assigned  to  them  by  this  Act  or  the  context  otherwise  requires  bear  the 
meanings  respectively  assigned  to  them  by  the  Act  of  1894  (r)  and  any  reference  in 
the  Act  of  1894  or  in  the  Act  of  1898  or  in  this  Act  to  any  part  or  provisions  of  the 

(ff)  See  Weatherall  v.  Thomas  (1900),  1  Ch.  319. 

(h)  See  s.  5  (29)  of  the  Act  of  1894,  ante.  This  definition  of  "  owner  "  is  practically  identical 
with  those  given  in  the  Public  Health  Act,  1875,  s.  4  (see  p.  615,  post) ;  the  Public  Health 
(London)  Act,  1891,  s.  141  (see  p.  613,  post) ;  .and  the  Metropolis  Management  Act,  1855, 
s.  250  (p.  589,  post).  Illustrative  cases  will  be  found  in  the  notes  to  each  of  these  sections. 
And  see  Hackney  Corporation  v.  Lee  Conservancy  Bd.  (1904),  2  K.  B.  541 ;  Hornsey  District 
Council  V.  Smith  (1897),  1  Ch.  843. 

(i)  "  Fidl  .annual  value"  here  has  practically  the  same  meaning  as  "rateable  value,"  as 
defined  by  the  Metropolis  V-aluation  Act,  1809  (32  &  33  Vict.  c.  67). 

{k)  This  definition  is  identical  with  that  which  is  to  be  found  in  the  Public  Healtli  (Loudon) 
Act,  1891,  s.  141.    See  p.  613,  post. 

{I)  Cf.  "  the  expression  '  topmost  storey '  means  the  uppermost  storey  in  a  building,  whether 
constructed  wholly  or  partly  in  the  roof  or  not: "  Act  of  1894,  s.  5  (14). 

(m)  As  to  the  meaning  of  height,  see  s.  5  (21)  of  the  Act  of  1894. 

(»)  See  s.  3,  ante. 

(o)  See  definition  in  s.  5  (24)  of  the  Act  of  1894. 

Ip)  See  s.  7  (2),  post. 

(q)  See  ss.  175,  et  seq.,  of  the  Act  of  1894. 

(r)  See  e.  5  of  the  Act  of  1894. 
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Act  of  1894  or  to  sny  nchi-'liilo  or  |>«rt  of  any  •^■■i--'"'-  •  «  Uio  Act  of  1894  oliall  bo 
cooatmed  an  rvfuniii^'  to  nuch  |«rt  or  iinA-inion-  .>  ur  inrt  uf  a  hcIiihIuIu  bh 

•iDMMlcd  by  tho  Act  of  1898  aii-1  by  lliia  Act  ri  ,       . 

7.  PrvttctioH  opainji  fin  in  eerUiia  new  buililingt.] — (I)  Every  new  buiKling(<) 
(i'xcc|>t  a  liwcUiug-boiuo  occu|>icHl  an  oucli  by  not  moro  tlian  one  family  (I)) 
wbicb  b»— 

(a)  A  1  ,-(u);  or 

(b)  A   i  :j  wbicb  Hlcc|iiDg  acconimodation  in  pruviilvd  fur  more  tluiii 

twoiiU  iKrixjiuH  or 

wbicli  i^  occupicxl  (it)  or  conntructctl  or  adapted  to  b«  ocrnpicd  by  mure 
tlukii  twriity  |K.'r««)iw  or 

ill  wliiili  more  iban  twenty  |)cnionii  are  employed  or 
wlr  '  '..1  or  adapted  for  the  employment  therein  of  more 

tlian  •  r) ; 

Ktiall  U-  proviilfi  H  witb  plans  apyirovod  by  the  Council  or  (in  the  event 

of  Ml  n|i|x-al  (y  )   ll,  !"  itpjit-al  witli  all  Mich  nitniut  of  es<i\|ie  therefrom  in 

m*'    '  '  •  ■   ■ '  •    I'lireil  iin^lir  llio  circuniMtancc!*  of  the  cane. 

'1'  iH'fore  or  at  tin;  itamc  time  that  tlie  building 

ii-'ti  ......  ^.\vn  to  Mir\i-yor  by  builder)  of  tlie  Act  of  lM'.i4 

ii;  r   •;      t  cif  inicb  I  •  rvi-ii  mi  tlie  district  surveyor  di-|H>tiit  nr  cause  to  1«! 

■'■   ■  !    it  tti<'  I  .  I  notice  Mating;  the  like  mattepi  and  |>ArticulnrN  om  are 

Micntioned  nection  to  I*  Mated  in  n  biiiMin);  notice  lliereiinder 

,  _v  ^wbich  may  l>e  a  hiin-print  or  pliotopnpliic  reproihiction  on 

'   the   plans   pru|iared  for  Kucb   new  biiililin;;  showinK   hi  far  nH  may  l>o 

for  tbo  purjKiws  of  this  Act  the  mcniLs  of  escajie  iiro|s»ed  to  be  provided 

ill  O'liiKvtion  with  hiicIi  building',  (a) 

It  nliall  l>c  lawful  for  the  Council  at  any  time  within  the  |>eriod  of  one  month  (b) 
or  in  the  event  of  KUch  |«'riixl  of  one  montli  romiiit'iiciri);  or  expiring  on  any  dny 
Iwtween  Aupiit  1  ami  Si'pti'nilier  14  Isith  inclusive  then  within  tlie  perio<l  of  two 
niontlm  after  the  d<  |  '  n-sniil  of  micIi  ]ilniLS  to  refu.se  to  approve  Midi  plans 

or  til  approve  tin-  !-.r  ■  to  siicb  conditions  (if  any)  as  tlicy  may  prescribe 

provided  till'    '  ill  within  Hucb  |K'rii«l  om  aforesaid  pve  notice  to  tbo 

a|ifiliraiit  uf  ^  Mijitioiial  approval  Hlatini;  fully  all  tlieir  reaMiiis  for 

Mil  I    ■  '■  II  of  surb  roiiditioiis  as  the  case  may  lie 

r  l>eriisl   limited  aw  aforoMiiil  the  Council  fail  to  {;iro 

DutK.   ..  ;.....   ;.......  ,  .  .., ,  loVe  any  hiicIi  plans  or  of  tlie  conditions  xubject  to 

(i\  \>  .1.  i'tir.1  by  •,  6  (I)  (v),  aiitt.  At  to  the  provision  of  incaiu  of  orccu  to  tlic  roof,  mo 
•.  I  ■  •>. 

('  inMoinjt  of  thc<«  worJt,  Mc  Act  of  1H94,  i.  6  (U),  nod  Kjigin  v.  Simmoni 

(I»iii  ,  •..    I.  !•.  TSX. 

^n)  A«  dcAnnl,  anlr,  •.   S  (1)  (iv).     The  poweri  of  the  Coanril  with  reference  to  nuch 

bail'li'i.;*  »r'    Ini.it.    I  l.v  •».  I.  inA'i. 

■xl  by  ».  5  (30)  nf  ibf  Art  of  IHW. 

It  ailAlitlsl  til  I*  orriipifft    by  «ir  for  tho   «lip1nvm*Mlt 


■i    i|Ui-«lli>ll    !•(     lltM.         Olic    Ullll^     l« 

-inuii  nor  nefsl  Uirn'  \k*  any  aitunl 
^rluch  »rr  wu-nly   *' ftilni.trU '* 


n  in  tho  r»»«i  (w«  /„  C.  C.  r.  Urit  MSOO).  fiS  L.  J.  Q.  II. 

I      I      }t     '.111  .  ..  I....1.   .  ..^.  .1.  .-..I...I  ..  .•!.   ...r...    ..  -.    •       .      11:1) 


r   buildiu^,  a' li  liu  lu'l  cxUimI  Uj  ft'iuiriiip;  Uiu 
'  r*c«|ie  w  will  cncnwch  n|icin,  and  cunntitutc  ■ 


(linni),  1  g.  a  CI. 
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whicli  tliey  approve  any  such  plans  they  shall  be  doemed  to  have  approved  such 
plans  without  conditions. 

(2)  No  upper  storey  in  any  high  buildmg  not  being  of  the  class  referred  to  in 
s.s.  (1)  (b)  of  this  section  and  no  part  of  any  building  of  the  class  referred  to 
in  the  said  paragraph  shall  bo  occupied  or  let  for  occupation  until  the  Council  shall 
have  issued  a  certificate  or  (in  the  event  of  an  appeal)  the  tribunal  of  appeal  shall 
have  determined  that  such  building  has  been  provided  with  means  of  eRcajie  in 
accordance  with  plans  approved  as  aforesaid  by  the  Council  or  the  tribunal  of 
appeal  (as  the  case  may  be)  and  that  the  conditions  (if  any)  subject  to  which  such 
plans  were  so  approved  have  been  complied  with 

Provided  that  unless  the  Council  shall  within  fourteen  days  after  notice  of  com- 
pletion of  any  such  building  shall  have  been  given  to  the  Council  by  the  owner 
notify  to  the  owner  that  such  certificate  is  refused  and  the  grounds  of  such  refusal 
such  certificate  shall  be  deemed  to  have  been  duly  issued. 

(3)  If  by  reason  of  any  structural  alteration  or  addition  of  a  substantial  character 
of  or  to  any  certified  building  (being  a  building  of  the  class  referred  to  in  s.s.  (I) 
(b)  of  this  section)  the  sleeping  accommodation  in  such  biiilding  is  substantially 
increased,  and  the  risk  of  fire  in  such  building,  or  the  difficulty  of  escaping 
therefrom  in  case  of  fire  is  thereby  substantially  increased  or 

if  the  number  of  ])ersons  cccupp'ng  or  emjilojxd  or  dwelling  in  the  upper  storeys 
of  anj-  certified  building  (being  a  high  building  but  not  being  a  building  of  the  class 
referred  to  in  the  said  paragraph),  or  in  any  part  of  any  certified  Iniilding  (being  a 
building  of  the  class  refen-ed  to  in  the  said  paragi-aph) ,  is  substantially  increa,sed, 
and  the  risk  of  fire  in  the  upper  storeys  of  such  building  (being  a  high  building),  or 
in  any  part  of  such  building  (being  a  building  of  the  class  refen-ed  to  in  the  said 
(paragraph),  or  the  difficulty  of  escaping  from  anj'  such  Tipper  storey,  or  part  of  a 
building  (as  the  case  may  be)  in  case  of  fire  is  thereby  substantially  increased,  or 

if  by  reason  of  any  change  of  circumstances,  in  or  affecting  any  certified  building 
the  risk  of  fire  in  such  building  is  substantially  increased,  or  escape  from  such 
building,  or  any  such  upper  storey  as  aforesaid  (as  the  case  may  be)  in  case  of  fire 
is  rendered  substantially  more  difficult,  or  if  by  reason  of  any  material  change  in 
the  mode  of  user  of  any  certified  building  the  risk  of  fire  in  such  building  is  sub- 
stantially increased,  or  escape  from  such  building  or  from  any  such  upper  storey  as 
aforesaid  (as  the  case  may  be)  in  case  of  fire  is  rendered  substantially  more  difficult, 

then  and  in  any  of  such  events  the  certificate  issued  by  the  Council  or  the  deter- 
mination of  the  tribunal  of  appeal  (as  the  case  may  be)  in  respect  of  such  building 
shall  thenceforth  be  void  and  of  none  effect  and  such  building  shall  thenceforth 
cease  to  be  a  new  building  and  be  deemed  to  be  an  existing  building :  (c) 

Proi-ided  that  the  notice  to  be  served  on  the  owner  of  such  building  liy  the 
Council  under  the  provisions  of  this  Act  whereof  the  marginal  note  is  "  Protection 
against  fire  in  certain  existing  buildings  "  (d)  shall  if  the  o^micr  request  the  Council 
in  writing  so  to  do  (giving  particulars  of  any  proposed  or  completed  alteration, 
addition  or  change  or  circumstances)  be  served  within  two  months  after  the  receipt 
by  thera  of  such  -(mtten  request  and  that  if  notwithstanding  such  written  request 
no  such  notice  is  so  served  -irithin  the  period  aforesaid  such  building  or  the  upper 
storeys  of  such  building  as  the  case  may  be  shall  be  deemed  to  be  in  the  opinion  of 
the  Council  pro\'ided  with  proper  and  sufficient  means  of  escape  in  case  of  fire. 

(4)  Nothing  in  this  section  contained  shall  authorise  the  Council  to  require  in  the 
case  of  a  building  being  a  high  building  and  not  being  a  building  of  the  class  referred 
to  in  paragraph  (b)  of  subsection  (1)  of  tliis  section  any  means  of  escape  from  any 
storey  other  tlian  an  upper  storey,  (e) 

8.  As  to  occupation  of  certain  Imildinys  during  reiuilding.'] — Nothing  in  s.  7  (2) 
of  this  Act  shall  prevent  the  continuous  occupation  during  rebuilding  of  any  portion 

(c)  As  to  existinf;  buildings,  see  s.  9,  post, 
(i\)  The  section  referred  to  is  s.  9,  post. 

(t)  It  is  made  plain  by  this  sub-section  that  a  building  may  be  a  high  building  and  also  a 
building  of  the  class  referred  to  in  s.s.  (1)  (b)  of  s.  7. 


TilK   LONDON   UUlUnNQ   A0T8  (AMKNKMKNT)  AtT,   lOW.     563 

of  any  buiMiiiK'  Ut  wliicli  Uiu  xaij  hub-Mctiun  a|>|>lio8  ami  which  hu  bceu  jiartially 
Uktfii  JoMfn  I'unit  or  Jc»tn)yc»l.  (/) 

0.  I'rvtertion  aij^iintt  firt  in  etriain  fxitling  huilJiiiij:'] — (1)  From  and  after  tho 
finit  <Uy  of  .Inii'inn-  1'>'7,  in  tho  case  of  any  l'ii^till^;  liiiiliriii^(M)  (cxccjit  a  dwelling- 
houM  (A)  'i  by  nut  more  tiian  one  family)  which  i« — 

(a)  A  1.  or 

(b)  A   buiMiu^  ill  which  nli'oiiinj;  accommodation   in  providi'd  f»r  more  tlinn 

twenty  |)or!ioiw  or  which  in  occupied  by  more  than   twenty  iKTuorm   or 
in  which  nioro  tlian  twenty  |H-nMnu(  arc  eraiiloyed  ;  (t) 
the  Cuuncil  if  in  their  opinion  huch  buildin;;   in  not  proviiled  witli   pn.>[ier  an<l 
ittfficient  ineaii^'    *'  tlu'refn>ni  in  rase  of  tire  may  at  any  time  iier\'e  on  tlio 

owner  (0  of  Ml.  i  notice  ri'-iuirin;;  liini  to  pmviile  Kuch  meaiui  of  i-scapo 

•a  can  l>e  r  '  "tidcr  the  cirviuiintancen  of  thi-  ca-se.  (m) 

Any  Ml  in  detail  the  r<'-|uirement.s  of  the  Council  and  tho 

'■■•'■••     '  1...  t  to  tlie  provL-iiMis  of  this  Act  exeiiito  nnd  do 

■  •■  necessary  (n)  in  onler  to  comply  with  any 

.!  under  this  section  and  (in  tlie  event   of  an 

'   by  tlie  tribunnl  of  np|K'nl  ax  hereinafter  provided 

■   rcHjuired   by  the  Council   or  (in  the  event  of  an 

I.(/i)     I'ruW'ded   tlmt   if  Mich   owner   hlmll    witliiii 

:mco  of  BUch  notice  liavo  aubmitled   to  the  Council 

lor  lliu  provision  of  nu-an.<<  of  ei<ca|>o  in  caoo  of  tire  ami  tho 

'  .n  writint;  aiveptiHl   the  name  an  witinfactory  it  lilinll   n>>t  bo 

I  .   .   :   .     IK  h  <iwner  to  comply  with  any  of  the  re<|uireineiitM  coutaineil  in  tho 

I    '  I       i    II  him  by  the  Council  a*  aforeKii<l  but  ho  shall   witli  all  pmi'ticablu 

iiVt  liuch  acceplanco  ai*  afore.nnid  execute  and  do  all  Kuch  workH  ami 

may  Ihj  mressary  in  order  to  provide  the  niean.4  of  e«cni>e  8|K;cilied  in 

bU'-li  ull'  rnativo  pro|iotia!s. 

(2)  Where  any  owner  of  a  buihluig  luui  been  convicted  of  an  oflcnco  agniiuit 
thi!4  Act— 

(a)  Uy  failing  to  comply  with  any  requirement  made  by  the  Conncil  under  thin 

•■   ■   -•  '  '■■   "lie  event  of  an  ap|H!al)  coiifiniied  or  varic<l  by  the  tribunal 
I  tho  |>i'rio<l  re<|uircd  by  Uie  Council  or  the  tribunal  of 
■•  "ifiy  l>e);  or 

(b)  By  I  dii  with  all  pmcticablo  diB]>atch  after  niich  acct'pl- 

1.  1]  w  .rl  .  nnd  tliinpt  afl  may  be  necessary  to  prxivido 
iich  altenmtiTi'  pri>|><is.'ilM  hh  afi>ri'Sjtid  ; 
•  petty  i»  binding  the  imiMwilioii  of  any  |MMinlty  (r) 

luako  an  onlcr(i)  pruhibiting  tiie  occupation  of  Huch  building  (living  a  building  of 

(_^)  W»r»  it  not  for  thi*  *•-■'''  -  -  '  '  '  '  — "  nr  pulled  down  for  more  than  onc-lialf  of 
it*  cnlMOkl  cxtrat,  wouM  W  ■ 

ftf)  A(  drflnr<l  l.v  •.  r  I'l  .  Mutiny  buildiugii  must  alto  be  provided 

with  m«aiw  (if  ft.  .^^^  *.  !•  <!/, /^-jr. 

(1)  »>«  notp  I. 

(i)  A*  drilnol  .•  i,  tint/.     Tb*  powtn  of  the  Counril  a*  to  high  Iwildingi  ar« 

limited  by  •.•.  i  '. 

(i)  Sot^  thai  •Vn,  nntik.-  «.  7  fl)  ^i).  lupra,  apiilim  to  iHiildintpi  wliirh  art 

ormpaed  by  mnr  lutrr  tlian  Iwrnty  |«rr»nnii  iirr  cniiilovnl. 

TIm  fact  th*t  a  '  1  for  the  occu|aliun  of  more  Uisii  twciitjr 

p*f«iiu  will  not 

If)  At  dcfiofl  '1. 

■•)    Hc«  DoCf 
■  )  Sr«  ••  15,  I'  '.  1.     Sec  tla-j  O'Ac  (a)  to  >,  7  (I),  mpra, 
o)  SMI.  T2  ilj  i\'),po4l. 
f)    It  W..I.     I    »■   :.    >r   lli»l  ,in,-i-   r.,.i.,rfmr.,t.   ,.f    !li,     (   .,,m.  ,1    1..V..    l-<<-n    m<  .t.|,<  U|,)  (^fTiol   OOt 

panaaat  t  in  Ihr  •trurlur* 

ol  tlM  b«i.  .  Mino  aertion  in 

t*«  •■•  tmiWi:  /..  '  .  '  •O'"',',  -'  K.  11.  ::■',  which  waa  decided 

fai  laiallaa  la  t.  :  nt  Act,  1878. 

(f )  Sm  (.  !«<-, 

(r)   Af  to  pmaltm,  are  a.  H  \,i)  \i>]  llil^pMt. 
(0  In  whlia^:  Act  of  189t,  a.  HT  (1). 
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the  class  referred  to  in  s.s."  (1)  (b)  of  this  section)  or  any  part  or  parts  of  such 
building  or  tlie  occupation  of  any  upper  storey  of  sucli  building  (being  a  high 
building  and  not  being  a  building  of  the  class  referred  to  in  the  said  paragraph). 
The  costs  of  any  such  proceedings  and  order  shall  be  in  the  discretion  of  the  court. 
Any  order  made  under  this  sub-section  may  be  at  any  tune  amended  or  discharged 
by  the  order  of  a  petty  sessional  court. 

(3)  The  Council  shall  keep  at  the  county  hall  a  register  (which  shall  be  open  at 
all  reasonable  times  to  inspection)  of  all  orders  made  under  this  section. 

(4)  Nothing  in  this  section  containeil  shall  authorise  the  Council  to  require  in  the 
case  of  a  building  (being  a  high  building  and  not  being  a  building  of  the  class 
referred  to  in  paragraph  (b)  of  subsection  (1)  of  this  section)  any  means  of  escape 
from  any  storey  other  than  an  upper  storey. 

10.  Projecting  s^ops.]^l)  Where  any  part  of  a  building  which  is  used  or  adapted 
to  be  used  as  a  shop  {t)  projects  for  a  distance  of  seven  feet  on  more  beyond  the 
main  front  of  any  building  of  whieli  it  forms  part  and  in  which  any  persons  are 
employed  or  sleep  the  projecting  portion  of  such  shop  shall  be  provided  by  the 
owner  with  a  roof  constructed  of  fire-resisting  materials  {u)  not  less  than  five  inches 
thick. 

(2)  It  shall  be  lawful  to  construct  or  place  in  or  upon  the  roof  of  the  portion  of 
any  shop  so  projecting  beyond  the  main  front  of  the  building  as  aforesaid  lantern 
lights  or  ventilating  cowls  Provided  that  no  such  lantern  light  or  ventilating  cowl 
shall  be  constructed  or  placed  so  that  any  part  thereof  will  be  at  a  less  distance  than 
si.\  feet  from  the  main  front  of  the  building  from  which  the  shop  projects  or  within 
such  distance  as  may  be  reasonalile  in  the  circumstances  of  the  case  from  any 
other  external  or  party  wall  Provided  also  that  the  sides  of  such  lantern  light  or 
ventilating  cowl  (except  the  side  facing  away  from  the  main  building)  shall  be 
carried  up  in  fire-resisting  materials  (lo)  for  two  feet  above  the  roof  in  or  upon 
which  it  is  constructed  or  jilaced  Provided  further  that  no  part  of  any  such  lantern 
light  or  ventilating  cowl  shall  project  above  the  roof  in  or  upon  which  the  same  is 
constructed  or  placed  to  a  g:-eater  extent  than  five  feet. 

(3)  The  provisions  of  this  section  shall  extend  and  apply  as  well  to  existuig  (x) 
as  to  new  buildings. 

(4)  The  Council  or  (in  the  event  of  an  appeal  [y] )  the  tribunal  of  appeal  may  in 
any  case  where  it  is  reasonable  so  to  do  sanction  subject  to  such  conditions  if  any  as 
the  Council  or  (in  the  event  of  an  appeal)  the  tribunal  of  appeal  may  impose  in 
giving  such  sanction  the  exemption  of  any  building  from  all  or  any  of  the  provisions 
of  this  section. 

11.  [Rules  for  Jiviivj  rooms  over  premises  used  for  storage  of  inflammable  liquid.'\ 

12.  (z)  Means  of  access  to  roofsJ] — (1)  (a)  Every  existing  building  to  which  the 
section  of  this  Act  whereof  the  marginal  note  is  "  Projecting  shops"  apphes  (a)  and 
every  other  existing  building  except  a  dwelling-house  occupied  as  such  by  not  more 
than  two  f^\milies ;  and 

(li)  Every  new  building  ; 
shall  if  having  more  than  two  storeys  above  the  ground  storey  (6)  or  if  exceeding 
thirty  feet  in  height  (c)  be  pro^^ded  (unless  and  except  so  far  as  the  Council  other- 
wise allow)  {d)  by  the  o^\^ler  with  either — 

(()  The  word  shop  implies  a  place  where  a  retail  tr.ide  is  carried  on  ;  Imt  it  must  be  some- 
thius  more  than  a  mere  place  for  sale  ;  it  imports  a  place  for  stonny  also,  where  the  commodities 
admit  of  storing :  per  Mellor,  J.,  in  Pope  v.  Wliallci/,  34  L.  J.  M.  C.  80. 

(i()  This  expression,  as  applied  to  a  projecting  roof,  is  defined  by  s.  5,  ante,  and  Scheds.  I., 
II.  (4),  post. 

(«')  As  to  fire-resisting  materials  for  lantern  cowls,  sec  Sched.  I.  (II.)  (7),  post, 

(x)  As  to  the  provision  of  means  of  access  to  the  roof  in  such  buildings,  see  s.  12  (1),  post. 

(y)  See  s.  22  (1)  (c),  post,  as  to  appeals. 

(j)  This  sub-section  has  been  substituted  for  s.  CI  (2)  of  the  Act  of  1894,  ante,  p-.  502. 

(a)  "Projecting  shops"  are  defined  bv  s.  10  (1),  anlc. 

(b)  As  defined  bv  s.  5  (11)  of  the  Act  of  1894. 

(c)  See  s.  5  (21)  of  the  Act  of  1894. 

{if)  As  to  appenis  from  requirements  of  the  Council,  sec  s.  22  (1)  (c),  post. 
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(»)  A  dormer  wiixluw  or  a  door  oiH-niii;,'  in  a  wi  ■  im  approved  liy  tJio 

ilinlriet  >iur\i'Vcir  i>n  to  tho  nxif  witli  |iro(>cr  I'lo  ;  or 

(b)  At'  1 

I  y  M'hiri  uiifa.'itciit'd  iiiiil  also  with  a 

I  ilio  roof;  or 

(c)  Otl 

-•i-^'i- c  rcanoiuiMv practicaMc and iieccswir)' 

f    Any  iloniier  wln^low  or  trap-iloor  provided 

.  I.  ii.  I  ill  sneli  a  manner  as  to  eiuiure  access  to 

ll„.  '  in^iide  of  the  huildin);- 

I  J  ,    d)  the  triliiinal  of  ap|>eal  may  in  any 

II  niihject  to  Midi  condiliniis  if  any  an  thu 

irihunal  of  appeal  may  ini|iotu)  in  piviii;; 

'  :uu  till}  uxeiupliuu  uf  any  huildint;  from  all  or  any  of  tlio  provLiiouii  of  tliia 

{.i)  IhU  acction  sliall  not  apply  to  any  building  falling  within  iiGction!)  7  and  9  of 
this  Act.  (*) 

18.   Conwmion  o/ fcuiWiu./*.] — No  |>cr»on  sliall  without  tho  coiwcnt  in  writing  of 

the  Coun'--'    -■  •  •' .-.r  ...  ^....  .1   /'))  the  tribunal  of  api>eal  convert  a  building 

in  such  11  •  coiiverteil  will  not  bo  in  conforniily  with 

Iho  I'  ^  .  .1  coiuient  knowinglv  or  wilfully  |>cnuit  or 

naff.  1  to  he  UM;d  or  occujiie<l. 

I':     .  .  .1  not  within  tlic  |>enod  of  one  month  or  in  tho 

event  of  ■  ■  of  ono  month  commencing  or  expiring  on  any  <Uy  between 

.\ii.-\i-t   1  111-,  r  11  t.nfh  inclu.sive  then  within  thu  jicriod  of  two  moiithH 

il  bv  the  owner  for  such  consent  notify  to  tho 
.  anif  llio  grounds  of  such  refusal  such  con.sent 
»h»ll  Iw  .1  ivcn. 

For  t)  thrt  expression  "convert"  shall  mcludo  any 

I'tunl  alteration  or  not  and  notice  of  such 
un'eyor  by  tho  owner  or  occupier  of  tho 
buililiii^  iiilcliJcJ  to  be  f-'UVcrtC'l.  ij) 

14.  Mraiu  ofetcajit  to  he  fri.i  '  '  1— All  mc.ins  of  escape  in  ca.-m  of  fire  pro- 
vide<l  in  ace  rdnnrr  witli  any  ■  ■  ions  of  this  Act  or  otherwise  shall  be  kept 

and  maintained  by  the  i.wn.'r  .i  m.  ,  .,,  i.ng  in  resiKJCt  whereof  they  are  provided 
in  p»>-l  conditi'Ti  and  rei^nir  an.l  in  eflicient  working  order  and  no  |ierx>n  sliall 
knowinsly  or  wilfully  (pl^trucl  ■■■■  '■■'■  '•■r  l-s«  commodious  or  ]>ermit  or  sulTer  to  bo 
oli«itructc<l  or  rendirVd  Icvt  (-."  -ly  such  means  of  escap«-  as  afore.saiil. 

16.    I'mnr    !•>  >u-nrr    (>•  r;  ■  itandinij   yrovUioni   </  leate.] — For    tho 

i)nrj»»c  of  carrjin^  I'Ut  'T  mn  •  v  work  re<iuircd  to  Ihj  ilono  or  maintained 

.y  th«  owiiT  t'liil.  r  nnv  of  f  -^  'f  thi^  Art  it  shall  l>c  lawful  for  tho 

owner(A  ;  liiii;  ii..t  ■  to  tho  contrar^•  containe.1 

or  implii  ;  i r  en':  to  enter  such  building  or 

any  part  there<>l  and  do  all  such  things  therein  ur  in  relation  tlioroto  aa  may  bo 
nccowuy  or  pMjx-r  in  tliat  beluilf.  (0 

le.  I>Mtit%  of  dUtrict  lurvryon  undrr  Aet.}--{\)  Tlio  execution  of  ever)-  work 
to  in  or  upon  a  building  neceiwar)'  to  give  cflcct  to  tho  provisioiui  of  this  Act  sliall 
be  irabjcct  to  the  Bui>tn-i»ion  of  tho  district  aorvcyor  appointed  to  the  district  in 

'•)  Aa  to  ttM  doir  nf  Mtr  ilinthH  MfTtyor  ondcr  thia  tcetioo,  *ee  i.  16  (S),  jnK. 

)  A»to»pr»»f-.  •  ••  "   ~-    Ii  (•).Po»'-  ..    „        ..  .,  „wv 

»A»toprn^  withoQt  iha  conaoit  of  tho  Coanal,  •«  ••  14  (I)  (i),  fxw. 

m)  Aad«niK<:  -'*> 

i)  For  fmiij  lot  i>i.>  ^^>„„<■<Aua  tha  owoa  to  «nUr  a  baiUing,  Mt  1. 14  (1)  (g)  ;  for  pi«- 
hia  axtcatiDC  or  malataining  th*  work,  t.  H  ( 1)  (b)- 
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which  tlio  building  is  situated  in  Hke  manner  as  any  work  done  to  in  or  upon  the 
building  under  the  provisions  of  the  Act  of  1894.  (k) 

(2)  Particulars  of  any  means  of  escape  required  by  the  Council  or  (in  the  event 
of  an  appeal)  the  tribunal  of  appeal  or  to  be  provided  in  accordance  with  plans 
approved  liy  the  Council  under  the  provisions  of  this  Act  shall  lie  furnished  by  the 
Council  to  the  district  surveyor  within  whose  district  the  building  to  which  such 
particidars  relate  is  situate  and  it  shall  be  the  duty  of  the  district  surveyor  to  ascer- 
tain that  such  means  of  escape  are  properly  pro'i'ided  in  accordance  with  such 
particulars  and  to  report  to  the  Counc'  any  faihu-e  to  provide  the  same. 

(3)  Where  any  of  the  provisions  of  s.s.  10  and  12  of  this  Act  are  or  become 
applicable  to  a  new  or  to  an  existing  building  the  district  surveyor  shall  as  soon  as 
he  discovers  that  such  building  is  not  in  conformity  with  such  provisions  report  such 
non-conformity  to  the  Council. 

17.  District  surveyors  to  notify  Council  in  certain  cases.']  —The  district  surveyor 
fihall  notify  in  writing  to  the  Council  every  building  about  to  be  erected  in  his 
district  to  which  in  his  opinion  the  section  of  this  Act  the  marginal  note  whereof  is 
"Protection  against  fire  in  certain  new  buildings "  (Q  would  apply  and  within 
a  reasonable  time  after  being  requested  in  writing  by  the  Coimcil  shall  from  time  to 
time  ascertain  and  notify  in  ^^Titing  to  the  Council  any  building  within  his  district  or 
any  part  thereof  to  whicli  in  his  opinion  s.  9  of  this  Act  the  marginal  note  whereof 
is  "  Protection  against  fire  in  certain  existing  buildings  "  (?n)  ajiplies  and  also  upon 
completion  of  any  works  required  to  be  carried  out  under  either  of  such  sections 
shall  notify  to  the  Council  whether  all  the  requirements  made  by  the  Council  or  the 
tribunal  of  appeal  (as  the  case  may  be)  have  been  complied  witli. 

18.  Fees  to  district  surveyors!] — (1)  The  district  surveyor  shall  be  entitled  to 
receive  from  and  shall  be  paid  by  the  builder  (ra)  employed  in  erecting  the  building 
in  respect  whereof  the  same  are  chargeable,  or  in  doing  any  work  or  matter  in 
respect  of  which  any  service  has  been  performed  by  sucli  surveyor  under  the 
provisions  of  this  Act,  or  from  the  owner  (o)  or  occupier  {p)  of  such  building,  or  of 
any  building  in  respect  whereof  such  work  or  matter  has  been  done  or  service 
performed  the  fees  specified  in  Part  I.  of  the  Second  Schedule  to  this  Act  and  the 
provisions  of  section  157  (Periods  when  surveyors  entitled  to  fees)  of  the  Act  of 
1894  shall  apply  to  the  said  fees  and  the  recovery  of  the  same. 

(2)  The  district  surveyor  shall  be  entitled  to  receive  from  and  shall  be  paid  by 
the  Council  the  fee  specified  in  Part  II.  of  the  said  Second  Schedule  in  respect  of 
the  ]ierformance  of  the  duties  therein  mentioned. 

(.3)  Where  any  works  or  services  other  than  those  carried  out  or  perfomied  in 
pursuance  of  this  Act  are  carried  out  or  performed  in  respect  of  any  building,  the 
said  fees  shall  be  in  addition  to  and  not  in  substitution  for  any  fees  which  may  be 
payable  under  the  Act  of  1894  in  respect  of  such  other  works  or  services  as 
aforesaid. 

19.  Exemption  of  owner  from  penally  on  conviction  of  actual  offender.] — (1) 
Where  an  offence  under  this  Act  for  which  the  owner  of  any  building  is  liable  under 
this  Act  to  a  penalty  (q)  has  in  fact  been  committed  by  an  occupier  or  any  other 
])erson  that  occupier  or  other  person  shall  be  liable  to  the  same  penalty  aa  if  he  were 
the  owner. 

(2)  Where  the  owner  is  charged  with  any  such  offence  he  shall  be  entitled  upon 
information  duly  laid  by  him  to  have  any  other  person  whom  he  charges  as  the 

(1-)  See  s.  138  of  the  Act  of  1894.  A  district  surveyor  may  not  act  in  relation  to  works 
which  are  under  his  professional  superintendence.  Act  of  1894,  s.  144,  and  6.  27  (1)  of 
this  Act. 

(0  S.  7.  (m)  S.  9. 

(h)  As  defined  by  s.  5  (33)  of  the  Act  of  1894. 

(o)  The  expression  "owner"  as  used  in  this  section  has  the  meaning  assigned  thereto  by 
B.  5  (29)  of  the  Act  of  1894.     See  s.  6  (1)  (i),  ante,  p.  559. 

(p)  As  defined  by  s.  5  (30)  of  the  Act  of  1894. 

(q)  See  s.  24,  }mst. 
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•ctual  ..iT.i,  I  •  the  court  (r)  at  tho' tin..  ''      '                '.- 

clur  ■    -I  -v  •  ift.<r  thn  riimmiMioii  of  ti  I 

-I  irt  tliftt  hi"  ill-  ■'  ■  I" 

.,' .  Act  an<\  tlidt  ii  lia.i 

■  11   IJIC  kllOWlinltJO  coll-ill    .•!     .....I11..1I1C0    of 

Jl'^  immarily  coiivictod  of  l)io  oOcnco  and  iho 

""l  liicrotion  of  tho  court  l>o  also  liable  to  pay 

any  t.xe!s  m.-Miinui  t^i  tin'  [■: 

oT      •  i<nt  of  rs  ;..,.  ...-.^ni.]— Tlio  ownur  of  any  biiiKlinj? 

■umxl  til'  "-^'  "*■')■  ^**"'''  '"  r<?''l>t'''t  of  "'"•■'* 

,  ...  ^  .    :    (Uircil  to  execute  niuliT  anv  pro- 

,11,00,  other  exiKMiwH  wliich  hy  any  such  jiruvision  aa 

aforc^i  1  .  ■■  "•^•'1  ''^'  ''"^  "*'"•■■■  '""y  'f  ''"  '•''"''''  "i'  *I'r'y  '" 

,(,„  ,..„||',tv  .  '  «u'ch  liuil'lin;;  '••<  "■tunic  (»)  nnd  HUch  court 

^,    ,;  ;,.;  tlio  Hevcral  |K..r»ons  cnlitlnl  to  any  cstnto 

'J  '  tiofiire  tlio  court  ami  llio  court  niny  make 

^^.  1  ihcir  apiMirtionment  aninn^  iill  tho  several 

'  a„y  j.Hi4i„  ,,r  iuicrest  in  tlio  building  as  a|ii>e.it^  to  tho  court  to 

{,..  .  .10(11)  in  tlio  circuni-stances  of  the  ca.so  rcganl  being  ha<l  to  tho 

tcriiw  i.t  ftiiv  i.  1-  or  contract  affecting  such  building,  (u-) 

ai      .  at  to  tnevUnee  of  .famo^e.]— Wiero  the  occupier  (x)  of  any 

l,„il.li„  ,  to  h-\y<-  saHUino<l  anv  <bnuij{0  directly  and  ikilcly  caustd  by  tho 

P,,^,,^,;  .rrio.1  out  under  thin  Act  such  claim  shall  be  referred  to 

i^^ijj^;  a- ir  shall  determine  how  such  daiiiafio  shall  be  borno 

by  llio  ix  r.  •' ■•  --'i'l  building  linvins;  regard  to  all  Uio  circunuitanccs 

of  llio  c.i<..  :  •.  r         t  any  lease  or  contract  affecting  such  building. 

Sa.  A^  I"  wptaU  under  Act.}-{1)  At  any  lime  witliin  two  monU.s  after- 
fa)  The  n-fu-Mil  .,r         '         d  grant  by  tho  Council  of  their  approval  of  any 
iiUus  d..|".  :it  to  tlio  section  of  this  Act  tho  marginal  note 

whereof  U   ■    n  ...,;..-.    ur..   ;„   , . nain   new  buildings"  or  tho 

refusal  bv  the  C'l  "'  '"  ''"-'  >«""•  •^•'^''"■! ' 

(\,\  'Th,.     '•■'■ '!■•  .-  I  any  re<|uiremeiit  of  llio 

(  11  .pf  thi.H  .\ct  the  marginal  note  whereof  is  "  I'ro- 

I,  rtain  existing  buildings  "  ; 

/p\  Tli.  ment  with  r^•^|>ect  to  any  building  under  the  section 

„;  ii.al  note  whereof  is  '•Projecting  shojw '"  or  any 

refanl  or  conditional  grant  of  tlio  sanction  of  tho  Council   to  any 

(r)  Thw  •t»T>  u  nrrxMry.  m  lhi>  Coort  coold  not  conrict  in  hU  abMDce.    800    Ozford 

rr.v,ir.n,  r.  V.  vi .;'- ri'rxp),  M  J.  I',  set.  _  .       „ 

ily  court  which  can  hare  cofpiixusce  of  tho  nuuior,  Ilomtr  v. 

•     in-  rn^n.Mirr  .  t  in-  i.  oant  of  tho  building  wooM  be  pcr»oiu  intcrcitca  within  tlio 
■BMainc  of  lhi«  pcorWoD.  .....  .^ 

(■.;  TTic  iimtion  what  it  iutt  and  tqaltaMf-  H-^  tv>«  iin«"  wh<m  th«  ««wnt  ha«  expreuljr 

4ii«i  nMabha  t.  14  (»)  of  ■>  <■""«.".'  • 

l^vrv  n...  .p|>»T  to  Ibr -■.--■..«  10. 1..      -  .rir..M.liD« 

mmrni  of  map*  In  ca*r  >  be  t-nmr  "i 

rM*.,  h..weT«,  lh»l  r. .  -  h«H  l«  1  ;.»• 

,  .  eaMgi.  <Ue»d...l  I.  >  .m.i.n    >  ;..-.'!), 

■oaMd  br  1^  I « 1 1  •:•.';"' )':  /;"'""-•< 

,  Mg^i     .-•!    II  .1..    iblj     liiil-Mfin    V. 

/W;.ii,|i»»a  |l90i  .J  "■"-"  V.  fra,,U,n,  ,upm. 

(t)  kmittaii\i\  not  appear  to  lie  iinythin«  in  Iho 

coolest  which  nnden  that  d<rini.|  n  iuAi.i.ii<'*r.i. . 
(,)  At  to  arfaHratiaii,  ite  ».  17.1  "f  lh<-  Act  of  l»»». 
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exemption  imAer  the  last-mentioned  section  or  the  section  of  this  Act 
the  marginal  note  whereof  is  "  Means  of  access  to  roofs  " ; 
(d)  The  making  of  any  requirement  by  the  Council  with  respect  to  any  building 
under  the  section  of  this  Act  the  marginal  note  whereof  is  "  Rules  for 
living  rooms  over  premises  used  for  storage  of  inflararaaMo  liquid  " ;  or 
(c)  Any  refusal  of  the  consent  of  the  Council  under  the  section  of  this  Act  the 
marginal  note  whereof  is  "  Conversion  of  buildings  " ; 
the  owner  of  the  building  to  which  such  requirement  or  refusal  or  conditional  grant 
relates  may  if  he  think  tit  appeal  to  the  tribunal  of  appeal,  (z) 

(2)  [Right  of  appeal  may  be  exercised  by  the  National  Telephone  Company 
Limited.] 

23.  Poiver  of  entry  to  Council  and  their  officers  and  district  surveyors.'] — (1)  For 
the  purpose  of  exercising  their  powers  or  performing  their  duties  under  this  Act  it 
shall  be  laAvful  for  the  Council  or  any  officer  of  tlio  Council  duly  authorised  in 
writing  by  the  Council  in  that  behalf  (which  authority  sucli  oflicer  shall  produce  if 
required)  at  all  reasonable  times  and  after  reasonable  notice  to  enter  inspect  and 
examine  any  building  structure  or  premises  to  which  he  has  reasonable  grounds  for 
thinking  that  the  provisions  of  this  Act  apply. 

(2)  For  the  purpose  of  performing  his  duties  under  this  Act  it  shall  be  lawful  for 
the  district  surveyor  at  all  reasonable  times  to  enter  inspect  and  examine  any 
building  structure  or  premises. 

24.  Offences  against  Act.] — Subject  to  the  provisions  of  this  Act  every  person 
who  does  any  of  the  things  specilied  in  this  section  shall  be  deemed  to  have 
committed  an  offence  against  this  Act  and  shall  be  liable  upon  conviction  in  a 
summary  manner  to  a  penaltj'  not  exceeding  the  amount  hereinafter  specified  in 
connection  \vith  such  otfence  and  to  a  further  penalty  not  exceeding  the  amount 
hereinafter  specified  as  the  daily  penalty  in  connection  wth  such  oflence  for  every 
day  on  which  the  offence  is  continued  (that  is  to  say) : — 

(1)  Every  person  who — 

(a)  Occupies  permits  to  be  occupied  or  lets  for  occupation  any  upper  storey  or 
any  part  of  any  building  in  contravention  of  the  provisions  of  s.  7  of 
this  Act ;  or 

(b) — (i)  Fails  to  comply  vnth  any  requirement  made  by  the  Council  under  s.  9 
of  this  Act  and  (in  the  event  of  an  appeal)  confirmed  or  varied  by  the 
tribunal  of  ajipcal  witliin  such  time  as  may  be  required  by  the  Council 
or  the  tribunal  of  appeal ;  or 
(ii)  Fails  to  execute  and  do  ■with  all  practicable  despatch  after  acceptance 
by  the  Council  of  any  alternative  proposals  under  the  said  section  for 
the  provision  of  means  of  escape  in  case  of  fire  all  such  works  and 
things  as  may  be  necessary  to  provide  the  means  of  escape  specified  in 
such  alternative  projiosals ;  or 
(iii)  Occupies  or  permits  to  be  occupied  any  part  of  or  storey  in  a  building 
after  the  making  of  an  order  of  a  jietty  sessional  court  under  the  said 
section  prohibiting  the  occupation  of  such  part  of  or  such  storey  in  such 
building  unless  such  order  has  been  discharged  as  in  the  said  section 
]irovided ;  or 

(c)  Fails  to  deposit  or  cause  to  be  deposited  at  or  within  the  time  at  or  within 

which  the  same  are  by  the  respective  provisions  relating  thereto  required 
to  be  deposited  any  notice  or  plans  required  to  be  deposited  under  the 
provisions  of  this  Act ;  or 

(d)  Knowingly  or  wilfully  uses  or  permits  to  be  used  any  room  in  contravention 

of  the  provisions  of  s.  11  of  this  Act;  or 

(e)  Fails  to  comply  with  the  provisions  of  ss.  10  and  12  of  this  Act ;  or 

(f )  Neglects  to  keep  and  maintain  in  good  condition  and  repair  and  in  efficient 

working  order  or  obstructs  or  renders  less  commodious  or  permits  or 

(;)  The  regulations  made  by  the  tribunal  of  appeal  under  s.  184  of  Act  of  1894,  apply 
0  appeals  under  this  Act.    See  s.  27  (2),  post. 
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Mill.  r.   t-i  I"-  s   c  •iiiiii-li.iii-i  any  lueaiui  of 

i-«A(»-  In  ■■i  .  iiK'r  witli  iiiu  nf  (lie  jiruvitikiiii 

of  till-.  A  .  ur 

(g)  K»:fit«<".  1"  .r  of  the  Council  or  dintrict  sun-i-yor  or  otlicr 

|icnn.n  wiiih  to  do  umlcr  tliw  Act  to  cuter  Min'uy  iiLH|*ct  or 

cxaniiiio  »ny  :ructuro  work  or   prfmi>er(   whicli   huch   ofticor 

or  imrx'ovor  or  .u..  r  i'.n«iii  is  by  tliis  Act  niitli(>riM.-il  t.i  outer  Kurvey 
iriKivct  or  examine  or  ri'fii>»-s  or  iii-;,'li'<'t«  to  iillunl  liiiii  nil  rfOMUiaMu 
f«ciliti.-!t  aii't  n«.■^i•.Iall^  o  in  muIi  g^^r^■l.•y  iii.H|>oclioii  or  oxniiiiiintion ;  or 
(h)  IIiiuk'n<  ur  nl^tnutn  imy  |ktx'Ils  empowurcil  by  this  Act  to  enter  ami 
rci,..;.,  ,  r,  ,i,y  prembit.s  fur  tlie  puqiw*.'  of  extftiting  or  iiiaiiitAiiiiii);  ami 
to  '  maintain  any  work  rvinircJ  by  this  Act  to  bo  executed  or 

ma;:  .      r 

(i)  Koowinclv  or  wi!  rt«  or  iien  're  to  bo  nseil  or  occiipieil 

a  buiMiii/  ill  ■ :  .u  of  the  |  :  f  s.  13  of  tliiM  Act ;  (a)  or 

(j)  Doc*  any  ■  |in)hibitetl  by  lliis  Act  or  fnil«  nenlectK  or  oiniut  to 

do  any  '  _■  which  ho  Li  re'juired  to  do  under  or  in  [luniuanco  of 

lhi«  Act; 
ahall  l>c  liable  to  a  [lenalty  not  exceeding  twenty  (loundti  and  a  daily  |)cnalty  not 
cic«>f<lirii;  tiii  i-iiti'U: 

(■J)  Tin-  linlilitv  In  thcKC  penalties  idiall  bo  nrithout   prejudice   to  any  other 
I  "  ■  llior  under  the  Act  of  1M94  or  thin  Act  or  any  byclaw  or 

1  under  the  Act  of  IH'Ji  or  othLr>viM;  but  so  that  no  [>cr!ion 

'  r  the  same  ulTviice : 
(3)  All  1  Nhall  Ik.'  recoverable  in  a  »ummary  manner  (&) 

uii'i  111.'  i'r..n-i.'ii..  ..|  h.  Iti9  (application  of  |>cnaltics)  of  the  Act  of  1K<J4 
*hall  extend  and  apply  to  all  iivnaltieti  recovered  by  the  Council  under 
thb  Act. 

aSk  Sejital  oficheduUd  eMKimaU.]— Tbo  Act  R|>ccific<l  in  Iho  Third  Schedule  to 
thin  Act  la  hereby  repc«]ed  to  tho  extent  spocificd  in  tho  tliinl  and  fourth  columnH 
of  that  Hchetlulo. 

9&   Crrtaim  provinnnt  of  Art  not  to  apply  lo  /artoriet  in/rliMhopa  or  common 

"       r   ""  ■•  provixioni)  of  tins  Act  Khali  not  appiv  tn  any  building  the 

ry  or  workshop  within  the  moaninj;  of'n.  14  of  the  Factory 

nu  :  .\rt  i.n.i  (c)  or  to  any  common  lotlginjj-houho  within  the  meaning 

of  1  i.ir  the  time  being  in  lorco  relating  to  common  lo»lging-hou>e»  within 

Loi 

I  -  in  thin  Act  uliall  em|>owcr  tho  Council  to  re<iuiro  as  rcgn^l»  any 

buil  :  "■•I  <••  •■•rt  an  a  factor)'  or  workshop  meanx  of  i>wapc  in  case  of  tiro 

to  !■<    ,  :  renjMH-t  of  the  |«rt  so  U(>c<l  of  i.ucli  biiiMin^  if  within  three 

year-  ;  r.  ;  ,  .    .:.^  of  thi»  Act  meaiM  of  esca{)0  in  case  of  fire  have  been 

prorialed  from  inich  part  in  compliance  with  tho  Factory  and  Workuhop  Act  1901.  (e) 

97.  Ineorprrmtiny  rrriain  jrrori>u-nt  t^  Aft  nf  iwy-l.] — (1)  Tho  fiil!owin:» 
proTiaiotM  of^tho  .\ct  of  1894  arc  hereby  incor]K.rale<l  with  an.l  form  [art  of  thin 

8.  I*. 

I  J.  In  mmaam  pnridad  by  Um  Soaunary  Jnrudiciiao  Acta.    S««  i.  166  of  Uie  Act  of 

(<)  1  K4v.  VII.  c  n.  By  that  wctioa  and  ».  163  (t)<  tl>*  Loodnn  Coontr  Coimcil  haro 
powar  la  maam  that  factofka  and  workahofa  a«  than  damd  ahall  ba  prmrided  with  •uiublo 
■MM  of  wcapa  in  caaa  of  fln. 

{i)  Tb*  iNtiitia  now  in  fnret  in  Lonloa  art:  Tbt  Commoo  I/xlinna  Hooae*  Art,  tH&| 
(14  *  IS  Vict.  e.  ?X) :  Th«  romman  I»<i;inir  Hotmch  Art,  18&3  (16  A  17  Vict.  r.  41) ;  The 
L.C  C.  (G«atnl  I'nwrn)  Aci,  Wti  (i  VA.  VII.  r.  rlxxiiL,  >•.  tA~S7.  Smmeo'i  lodi^inK. 
liniuM  an  dMlt  with  io  tho  Ucrchaat  Hhipi  '-^'t  (&?  k  M  Virt  c  60).     The  two 

Coaiaaa  '■-■'§*->  Hoaaoa  Acta  abor*  nfcm-l  ilea,  czcrpt  %»  ntCfi*  Ixodnn,  by 

Iho  PnbUa  Baahb  Act,  1II7&.    Aa  to  tha  mcAr  mmoo  lodjpng  booie,"  tec  I'arlrr 

T.  Tathol  n906),  1  Cb.  643.  aixl  cmm  thcrv  ciU'U. 

't)  t^,  in  eoB)|>liaiic«  with  i.  14  of  thai  Act. 
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Act  and  shall  extend  and  apply  accordingly  and  have  effect  as  fully  and  eSectually 
as  if  the  same  had  been  rc-enactod  in  this  Act  (that  is  to  say) : — 

S.  14-1  (surveyor  not  to  act  in  case  of  works  under  liis  professional  superin- 
tendence); s.  145  (notices  to  be  given  to  surveyor  by  builder);  a.  147  (notice  to  be 
evidence  of  intended  works);  s.  156  (fees  in  relation  to  evidence  before  tribunal); 
s.  181  (power  for  Council  to  support  decisions  of  officers  before  tribunal);  s.  182 
(tribunal  may  state  case  for  ojiinion  of  High  Court);  s.  183  (procedure  of  tribunal); 
s.  184  (regulations  as  to  procedure  and  fees) ;  s.  185  (enforcement  of  decision  of 
tribunal) ;  s.  187  (notices  to  be  in  wuting) ;  s.  188  (service  of  notices) ;  s.  190 
(power  for  Council  to  annex  conditions) ;  s.  194  (plans  and  documents  to  be 
property  of  Council);  s.  195  (mode  of  giving  approval  of  Council  to  plans);  s.  196 
(consent  how  given  on  behalf  of  owners  not  to  be  found) ;  s.  206  (duration  of 
exemption). 

(2)  All  regulations  made  and  to  be  made  by  the  tribunal  of  appeal  under  the 
said  section  184  of  the  Act  of  1894  shall  apply  to  the  procedure  to  be  followed  in 
cases  of  appeal  under  this  Act. 

28.  lEaxmpfion  of  Inns  of  Court.l 

29.  [Exempting  certain  property  of  dock  companies.'] 
SO.  {Exempting  certain  property  of  railway  companies."] 

31.  [Exempting  certain  property  of  electric  lighting  companies.] 

32.  [Exempting  generating  station  of  Underground  Electric  liaihuays  Company 
of  London  Limited.] 

33.  [Exempting  certain  property  of  gas  companies.] 

34.  As  to  lanlcs  and  insurance  offices^ — (1)  Any  new  or  existing  building  used 
or  intended  to  be  used  to  the  extent  of  not  less  than  throe  fourths  of  its  cubical 
extent  as  a  bank  or  insurance  office  or  partly  for  one  and  partly  for  the  otlier  of  such 
jiurposes  by  not  more  than  two  companies  or  firms  and  used  or  intended  to  bo  used 
as  regards  the  residue  thereof  only  as  a  residence  for  or  for  providing  sleeping 
accommodation  for  offioors  or  servants  of  such  companies  or  firms  shall  so  long  as 
such  building  is  not  used  otherwise  than  as  aforesaid  be  exempt  from  the  provisions 
of  this  Act. 

(2)  The  premises  known  as  Staple  Inn  Holborn  shall  be  deemed  to  be  existing 
buildings  to  which  the  provisions  of  this  section  apply. 

35.  [Exemption  of  Stock  Exchange  huildings.] 

36.  Exempting  buildings  of  public  wharfingers.] — Any  existing  building  or 
structure  in  the  exclusive  occupation  of  a  public  whartiuger  and  used  by  him  for  the 
purposes  of  his  business  and  situate  upon  or  in  immediate  proximity  to  a  dock  wharf 
quay  or  riverside  frontage  and  which  is  self-contained  and  does  not  al)ut  on  any 
building  shall  be  exempt  from  the  provisions  of  this  Act  Provided  that  this 
exemption  shall  not  apply  to  uptown  warehouses  or  to  any  building  wherein  any 
manufacturing  process  is  can-icd  on  or  wherein  any  person  sleeps  : 

"  Public  whai-finger  "  means  the  owner  lessee  or  occupier  of  a  wharf  quay  ware- 
house or  granary  adjoining  the  port  of  London  mainly  used  for  warehousing  the 
goods  imported  into  the  port  of  London  of  persons  other  than  the  occupier  of  such 
premises. 

37.  [Exemption  of  Albert  Sail.] 

38.  [Exemption  of  certain  buildings  belonging  to  certain  railway  companies.] 

39.  Exemption  of  certain  other  buildings.] — The  following  buildings  shall  so  long 
as  used  for  their  present  purposes  lie  exempt  from  the  provisions  of  this  Act : — 
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(l>  Tho  Maji.-i"ii  Hoiiw  CuiMliall  ftii'l  It^ynl  K' 

(■J,   The  Sfj.»i.iiLS  IIoiuu  at  tliu  OlJ  llaiky  an:  crcclwl  or 

iieoupii-vl  liy  tliu  corjMjnition  uudiT  tlio  jtuv^iliu  ul  Un;  tii)'  of  LuuJod 

l'olii-t>  Acta : 
(3)  The    t  r  Uic    M.tn)|)<iliUn   Cattlo    Slarkel   tlio  Calllo    Market   at 

Ihi  I>>iulun  CViitral  Markets  tlio  Spilaltkldj   Market  ami  tlio 

Sliaa'Ai .:  >i  irkel, 

40.  [Don<M  lojrtA'/iwa  to  be  extmptj] 

41.  [Saving  righU  of  CVoirn.] 

4S.  [Saving  rigktt  of  Dueky  of  Cornwall.'] 
4&  [JajMam  of  Ad  How  to  be  &oni«.] 

TuE  SaiKOtnja  rr/emi  to  in  the  foregoiug  Ad. 

TUB  F1I«T  SC'IIEDULK. 

T'      '  "      '  ■  ila  !<liall  for  tfic  piiriMiaes  of  tlio  Act  of  \KH,  llie   Act  of 

I-  "omeU  to  bo  firu-ruauiiiig  niatcrioLi: — 

^1  ;    r"i   .■  -ea: 

(1)  I  coiuitnictol    of  ffMii  lirieki)  well   bunit   bard  and  sound 

l...|.^i.,  iKiiidcd  and  solidly  pi:'  '■•■'!-r — 

(a)  With  good   mortar   '  I  of  good   linio  and  Kli.irii 

clean  sand  hard  tl^. ii  brick  (_/")  broken  Hint  ^r't 

or  slag ;  or 

(b)  Willi  goo*!  cement ;  or 

(c)  With   Cement   mixed  with  sliaqi   clean   sand   hard   clean 

broken  brick  broken  (lint  f;n\.  or  sL^; ; 

(2)  Granite  ami  otlier  ntonc  suitable  for  building  puqwscs  by  reason  of  \\a 

■oliility  an  !   lirn^  i!ity  ; 

i3)  Iron  steel  .t 
lS  Slato  tiles  i  :.rTa-cott8  when  tisol  for  covcrins'i  or  corbels; 

(5)  FlagKtonen  wlitn  iiM;d  fur  floors  over  arches  but  such  fla}^toiics  not  to 

bo  cxpo«c<l  on  tlic  underiiido  and  not  ^upp<)^lell  nt  the  ends  only ; 

(6)  Concrete  composc<l  of  broken  brick  tile  stone  chi[ii>inj,'s  ballast  puniico 

or  coke  brcczo  and  lime  cement  or  calcined  gyjwum ; 

(7)  A  ■  'nation  of  concrete  and  steel  or  iron. 
(II.)  For  V  4m: 

(I)  1„   in-  .1  .      '    ■     -      •  •     ' -    >   •'    ^-   '---    ,  oak  l.ak  j.i.r.ili 

karri   or  ,d  tlireo-<iuarten) 

inche*  tiiiu.iiv'1  UnvKno-n  ^n^  u^m  .  ivi  bolid  to  tlic  walls 

or  ptutitioM; 

f2)  la  tb«  case  of  nturcaac*  »nd  1n'< ''■  I.ml,  l^r, ;  ,.-  ,,il,..r 

hard  timber  tho  treads  riaon  i 

01)0  and  Ihree-'iiurlcni  inclie.  ...     ...1 

aofBuifanyl  .nt; 

(3)  Oak   teak  jam!  rd  timber  wlien  n»e.l  for  Waros 

or  pfwta  or  :  -in  tho  ti.  'Iio  iron  (if 

any)  Xx'mg,  y:  rr  oilier  .  Me  or  non- 

conducting C.T'  -1  two  ilicli<  •  ...  ;ii:   '.r  '    '  or 

Id  the  caao  i:  inch  in  lli.  1::..  .v,  ..a  ir  .u 

lathing; 

(/)  It  had  bMO  dadakd  by  a  \'<U<r  ma«ciatnU  t  .  -i  lirkk  "  in  a  lijrrUw  nnVr  the 

A«t  of  I8M,  OMialclcaa  brokrn  bru-k,  luttttt  r.  Irr,  Anpul  I,  1H9C,  p.  |i«;. 
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(4)  (a)  In  case  of  floors  and  roofs — 

Brick  tile  terra-cotta  or  concrete  composed  as  described  in  paragi'aph 
(I.)  (6)  of  this  schedule  not  less  than  five  inches  thick  in  combination 
with  iron  or  steel ; 
(b)  In  the  case  of  floors  and  of  the  roofs  of  projecting  shops — 

Pugging  of  concrete  composed  as  described  in  the  said  paragraph 
(I.)  (6)  not  less  than  five  inches  thick  between  wood  joists  pro- 
vided a  fillet  one  inch  square  is  secured  to  the  sides  of  the  joists 
and  placed  so  as  to  be  in  a  central  position  in  the  dei)th  of  tho 
concrete  or  concrete  blocks  not  less  than  five  inclies  thick  laid 
between  wood  joists  on  fire-resisting  bearers  secured  to  the  sides 
of  joists ; 

(5)  In  the  case  of  verandalis  balustrades  outside  landings  the  treads  strings 

and  risers  of  outside  stairs  outside  steps  porticoes  and  porches  oak 
teak  jarrah  karri  or  other  hard  timber  not  less  than  one  and  three- 
quarters  inches  finished  thickness ; 

(6)  In  the  case   of  internal   partitions   enclosing  staircases  and  passages 

terra-cotta  brickwork  concrete  or  other  incombustible  material  not 
less  than  three  inches  thick  ; 

(7)  In  the  case  of  glazing  for  windows  doors  and  borrowed  lights  lantern  or 

skylights  glass  not  less  than  one  fourth  of  an  incli  in  thickness  in 
direct  combination  with  metal  the  melting  point  of  which  is  not 
lower  than  1800  degrees  Fahrenheit  in  squares  not  exceeding  sixteen 
square  inches  and  in  panels  not  exceeding  two  feet  across  either  way 
the  panels  to  be  secured  with  fire-resisting  materials  in  fire-resisting 
frames  of  hard  wood  not  less  than  one  and  three-quarters  inches 
finished  thickness  or  of  iron 
(lit.)  Any  other  material  from  time  to  time  approved  by  the  Council  as  fire- 
resisting. 


THE  SECOND  SCHEDULE. 
Fees  payable  to  District  Sukvetors. 

Pakt   I. 

(a)  In  respect  of  a  building  erected  in  conformity  with  the  provisions  of  the 
section  of  this  Act  of  which  the  marginal  note  is  "  Protection  against  fire  in  certain 
new  buildings  "  ;  (g)  or 

(n)  For  ascertaining  whether  any  requirement  made  by  the  Council  under  the 
section  of  this  Act  the  marginal  note  whereof  is  "  Protection  against  fire  in  certain 
existing  buildings  "  (h)  and  (in  the  event  of  an  appeal)  confirmed  by  the  tribunal  of 
appeal  is  complied  with  ;  or 

(c)  For  any  work  required  under  the  provisions  of  either  of  the  sections  of  this 
Act  the  respective  marginal  notes  whereof  are  "  Projecting  shops  "  and  "  Means 
of  access  to  roofs  " —  («') 

One  fifth  of  the  amount  of  the  fee  payable  under  the  Third  Schedule  of  the  Act 
of  1894  in  respect  of  a  new  building  of  the  same  character  or  the  sum  of  cue 
pound  one  shiUing  whichever  shall  be  the  greater. 

Part  II. 

For  surveying  for  the  i)ui-pose  of  ascertaining  and  notifying  or  reporting  any 
building  to  the  Council  pursuant  to  the  provisions  of  the  sections  of  this  Act  the 

C?)  J.e.,  s.  7.  (A)  /.<;.,  6.  9.  (i)  I.e.,  ss.  10,  12. 
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niAndnAl  notn  whereof  tro  rc*[)ectively  "  District  survcyoni  to  notify  C 
Cfrtain  casi-.  "  antl  •'  Ihitieo  of  dintrict  hiinovors  uiiiler  Act."  (k) 


Council  ill 


of..- 


iich  HvcliuiiH  npi'ly  mill  fur  every  other  biiililini; 
■:l  hail  Iktcii  ri'anoiuiMy  iiiK|iecte«l  for  the  [lUqioneH 
;ii^  oiul  i«ix|iencc,  (/) 


THE  TIIIUD  SCHEDULE. 


67  A  U  Vict, 
e.  ccxiii. 


Titk  or  (bort  Uli*. 


London  UuUdiiiK  Act,  18M 


No.  of 
nctloa. 


5 

CI 

C3 

Second 

•cbcdnla. 


llxlcol  of  rrpnl. 


SalMcction  (M). 

SulkMction  (2). 
Tlie  wliuli'  iM*ctii>ii. 
The  whole  Khcdulo. 


it)  /.,.,  M.  17,  16. 

(0  Tbi*  fee  U  parable  by  Uie  Coanty  Cooncil.    S«c  i.  18  (1). 
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AN  ACT  FOE  THE  BETTER  LOCAL  MANAGEMENT  OP  THE 

METEOPOLIS, 

18  &  19  Vict.  c.  120. 

[Uih  Aui/ust,  1855.] 

69.  Vestries  and  district  boards  to  repair,  etc.,  all  sewers  vested  in  tlicm,  andfrum 
time  to  time  to  construct  neiv  ones,  etc.'\ — The  vestry  (z)  of  evciy  parish  mentioned 
in  scliedule  (A)  to  tliis  Act,  and  the  Board  of  Works  for  every  district  mentioned 
in  schedule  (B)  to  tliis  Act, 

shall  (subject  to  the  powers  by  this  Act  vested  in  the  [London  County  CounciT^ 
fiom  time  to  time  repair  and  maintain  the  sewers  under  this  Act  vestetl  in  them,  or 
such  of  them  as  shall  not  be  discontinued,  closed  up,  or  destroyed  under  the  powers 
lierein  contained,  and 

shall  cause  to  be  made,  repaired,  and  maintained,  such  sewers  and  works,  or  such 
diversions  or  alterations  of  sewers  and  works,  as  may  be  necessary  for  elfectually 
draining  their  parish  or  district,  and 

shall  cause  all  banks,  wharves,  docks,  or  defences  abutting  on  or  adjoining  any 
river,  stream,  canal,  pond,  or  watercourse  in  such  parish  or  district  to  he  raised, 
strengthened,  or  altered  or  repaired,  where  it  may  be  necessary  so  to  do,  for 
effectually  draining,  or  protecting  from  floods  or  inundation  such  parish  or  district ;  (a) 
and 

it  shall  be  lawful  for  any  such  vestry  or  district  board  to  carry  any  such  sewers 
or  works  tln-ough,  across,  or  under  any  turnpike  road,  or  any  street  or  place  laid  out 
as  or  intended  for  a  street,  or  through  or  under  any  cellar  or  vault  which  may  be 
under  the  pavement  or  can'iageway  of  any  street,  and  into,  through,  or  under  any 
lands  wliatsoever,  making  compensation  for  any  damage  done  thereby  as  hereinafter 
jiriivided  ;  (Ji)  and 

it  shall  bo  lawful  for  any  such  vestry  or  district  board  from  time  to  time  to  enlarge, 
contract,  raise,  lower,  nrcli  over,  or  otherwise  improve  or  alter  all  or  any  of  the  sewers, 
watercourses,  and  works  which  shall  bo  from  time  to  time  vested  in  them  or  subject 
to  their  order  and  control,  and  to  discontinue,  close  up,  or  destroy  such  of  them  as 
they  may  deem  to  have  become  unnecessary : 

Provided  always,  that  no  new  sewer  (c)  shall  be  made  'without  the  previous 
approval  of  the  \_London  County  Councill ;  {d) 

provided  also,  that  the  discontinuance,  closing  up,  destruction,  or  alteration  of  any 
sewer  as  aforesaid  shall  bo  so  done  as  not  to  create  a  nuisance ;  and  if  by  reason 
thereof  any  person  sliall  be  deprived  of  the  lawful  use  of  any  covered  sewer,  it  shall 
be  the  duty  of  the  vestry  or  district  board  to  provide  some  other  sewer  or  a  drain 
as  eflectual  for  hia  use  as  the  sewer  of  which  he  is  so  deprived : 

(j)  See  note  (p),  ante,  p.  481. 

(rt)  Sec  ss.  13.")  and  145.    li.v.  St.  George's,  Uanoper  Square  {Vestry)  [1895]  2  Q.  B.  275. 

(6)  For  the  mode  of  ascertaining  the  amount  of  compensation  and  the  method  of  proceeding, 
see  s.  151.     And  see  also  ss.  225,  220,  post. 

The  vestries  and  district  boards  have,  under  this  section,  more  powers  in  respect  to  entry  and 
works  than  the  Metropolitan  Board  had  under  the  equivalent  section  in  relation  to  their  powers. 
See  S3.  151  and  152,  comparing  the  same  with  s.  135. 

(c)  It  appears  that  the  word  "sewer"  is  used  here,  and  in  all  that  follows,  as  equivalent  to 
"drain."  See  s.  250,  at  the  word  " Sewer," post,  bee  s.  112  of  the  Act  of  18C2,  post,  at  the 
word  "Drain." 

(d)  The  mere  fact  that  the  requisite  approval  was  not  obtained  to  the  construction  of  a  sewer 
does  not  prevent  it  from  being  a  sewer  when  made,  and  as  such  rejiairable  by  the  vestry, 
Ji.  v.  St.  Mattlicie,  Belhnal  Green  (Vestri/)  (189G),  2  Q.  B.  310. 
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imviJeJ  alio,  Ut&l  wliuru  tliu  vititry  or  (li-^tnot  Uanl  alter  any  auwvr,  or  provlJu 
•  DOW  tower  in  aul«litutiun  for  a  acwor  !  ;>,  or  destroyvd,  they 

maycontTBCt  or  otluTn-i*' nlti-r  thi- I'rivi'  ii.^  willi  tho  lowt'r  •<> 

altcrc<l,  or  with  thi'  .-.l  ii|>,  nr  iltciiuywl,  or  may  clixo  up 

or  Jmtroy  mch  j  rr.  !■  a'  dmiiiH  in  lii-ii  thereof,  (ui  the  circuiu- 

■Uiicc*  of  the  WW  :   \u  thuiu  to  riH{iiin.>,  but  m>  that  in  every  caso 

Iho  altered  or  eul  ill  l>o  an  eflectual  fur    the   (:m<  of   ihc  )>entou 

CDtitlol  thereto  as  the  Ji;iiii  incMuusly  used,  (c) 

70.  Powtr  to  valria  aiuldi'i'i-i  '>.ii-./.  l,, ,!,,  ,i.,rkof  intprottinent  in  $ewrrt,  etc., 
tke  arptni*  o^  irAteA  to  be  </»fi:'  iaA/«  and  the  fxtri'h  ur  ditlrift.] 

— WhiTi'ver  anv  i^rtv  is,  by  ]  ,         ,    _  m  of  tetiUR-,  or  otlierwise,  linblo 

by  any  repaini  to  sewers,  t>aiilti<,  watercounica,  or  wurkii  (/) 

in  o:  rict  which  the  vestry  or  district  lioard  juilge  it  neceK.sary  to 

alter  or  inijiruve,  it  nliall  Ik<  bwful  for  titein  to  make  aucIi  alteratiunn  or  improvcfuuutil 
thcn-ii:  ai  th' y  t!:iiik  ]T"I"T,  nivl  In  divide  the  ex|iunM'  of  cuch  alterationg  or  ira- 

tu  such  niiiintenanco  or  reiuiir^,  and  the  |>ari8h, 
•  |i'<.!i  wholly  liiililu  to  the  ex|)eiiM)  of  such 
.i!;*  :A:i.-;..i  u:  ii..(  :wvciuc:it»  ;:  ihle  n-i  nfore.said.  Ho  as  to  throw 

on  thi'    I"orfy  lial  Ii«  to  nuch  i  *  Huch  Jiart  of  tJiu  cx|>eiLse   of 

alt.-  :  • '.viiat  wr)uld  !      '  I  for  nuch 

m.11  rihh,  district,  or  TeH,iid  tho 

real  1  ■     ah  pro|>ort:"ii-.  •  itmr  by  Boroo 

geti  ■.  at  thty  may  think  proper: 

ri"Moi'i  111  .<.!_. -.  Lined  shall  exempt  from  liability  to 

do  any  workn,  or  t.  any  [lersun  who,  by  preiicription,  by 

rcMon  of  tenure,  or  u>..^.  .■..  ...  'e-O/) 

78.  (A)  Vestry  or  dittrirt  Wir*/  in  err'ain  ouet  may  eompel  ownert,  etc.,  o/ffiutes 
to  eomiruet  draiiti  into  I'  "ruvr.l — If  any  house  <ir  building,  whether  built 

bcfoH!  or  nftor  ihn  coni'  ■  ol  tlim  Act,  silunte  within  any  nuch  jiarish  or 

diiitr-  "       t  to  l-c  ■Iraiii-d  by  a  surticient  dr.iin  commuuicatin^  with  .soino 

»c»  itJitlf  into  the  s.iine,  to  tho  satinfarlion  of  tlio  vestry  or  board  of 

BUch  1  i:  '    '  ,        v         ,       ,,  1^  within  one  hundred  feet  of 

any  {nrt  than  hucIi  liuiuc  or  buildiii;;,  it 

'  '"  '  ii-'  t.tion,  by  notic'j  in  writing-,  (i")  to 

:  forthwith,  or  within  such  re.xsonablo 

■_■  ■-  ..,|- ■...; L..-,  .<-;,_■  ...  .  ^^rd,  to  conMtruct  and  make  from  Huch 

1 1    :  '     '  building  iuto  any  such  ocwcr 

('  IVrfrjrr.  li-  '     V. 'i.  431,  214,  ■•  In  II  raw  rnmini;  within  tiiia 

■M-t  -  I.  ;a.    Sr.  .  O'ttrict  114.  T.  UoWirin,  L.  K.  1  Kx.  II.  inn. 

"'  '  ■'  ■   ••  '  -  ■  -  ■   -■ '  -  •'■  •  .m,  in 

rv  to 

.-.■.ul.l 

iu:w  liroiu  Iruu;  Ui^  uaiux  uf  thi 

.'.  II.  40. 

..  :,-  „..-,  ,..  ......  ;. ^ ,  uf  indiviJualj  in  rujicct  of  Mwor 

lrr»r . 

'  :^Mlitr  In  Tr-xt\\T  ftnrl  miintatn.  mti^m^  ft-n*:riT,  i«  in  ITjfird  to  the  •ewpr«  in 

■  r  '■  nnr|rrtiii«  Art  in  ti™l  •lown 
'^  uhI  of  thf  Ijiwfl  of  Seven 


(  *.  hou»r«,  flalrmaH  V.  I'upiitr  Oip4ru^ 

/Li.  ..   T""..     "TTii"  ~wii..n  .|.-n!»  with  a 

ca«>  in  wr.i.-h  :  (rum 

that  Kwrr  ii  H'  '  1  m«v 

IMoirc  til.  .  «•  r  ;  and, 

If  n  fnim  hiro." 

Per  ,,.43.  {}<« 
fartbrr  u  t"  trii*  .  i. 

(•)  Sm  llcflry  r.   U 

(1)  A*  to  a  tmant  t  ->ntti(fwt«a 
lea.  tMaa  to  "owwt. 
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Covered  drains.'\ — a  covered  drain,  and  such  branches  thereto,  of  such  materials, 
of  such  size,  at  such  level,  and  with  such  fall  as  shall  be  adequate  for  the  drainage 
of  such  house  or  building,  and  its  several  floors  or  stories,  and  also  of  its  areas, 
waterclosets,  privies,  and  olBces  (if  anj'),  and  for  conveying  the  soil,  drainage,  and 
wash  therefrom  into  the  said  sewer,  and  to  provide 

fit  and  proper  paved  or  impermeable  sloped  surfaces  for  conveying  surface  water 
thereto,  and 

fit  and  proper  sinks,  and 

fit  and  pi'oper  siphoned  or  otherwise  trapped  inlets  and  outlets  for  hindering 
stench  therefrom,  and 

Water  supply,  etc.'] — fit  and  proper  water  supply  and  water  supplying  pipes, 
cisterns,  and  apparatus  for  scouring  the  same,  and  for  causing  the  same  to  convey 
away  the  soil,  and 

fit  and  proper  sand  traps,  expanding  inlets,  and  other  apparatus  for  hindering 
the  entry  of  improper  substances  therein,  and 

all  other  such  fit  and  proper  works  and  arrangements  as  may  appear  to  the 
vestry  or  board,  or  to  their  officers,  requisite  to  secure  the  safe  and  proper  working 
of  the  said  drain,  and  to  prevent  the  same  from  obstructing  or  otherwise  injuring 
or  impeding  the  action  of  the  sewer  to  which  it  leads ;  and 

it  shall  be  lawful  for  the  said  vestry  or  board  to  cause  the  said  works  to  be 
inspected  wliile  in  progress,  and  from  time  to  time  during  their  execution  to  order 
such  reasonable  alterations  therein,  additions  thereto,  and  abandonment  of  part  or 
parts  thereof,  as  may  to  the  vestry  or  board  or  their  officers  appear,  on  the  fuller 
knowledge  afforded  by  the  opening  of  the  ground,  requisite  to  secure  the  complete 
and  perfect  working  of  such  works ;  and 

Penalty  on  owner,  etc.,  for  neglect.] — if  tlie  owner  of  such  house  or  building 
neglect  or  refuse,  during  twenty-eight  days  after  the  said  notice  has  been  delivered 
to  such  owner,  or  left  at  such  house  or  building,  to  begin  to  construct  such  drain, 
and  other  works  aforesaid,  or  any  of  them,  or  thereafter  fail  to  carry  them  on  and 
complete  them  with  all  reasonable  despatch,  it  sliall  be  lawful  for  the  vestry  or 
board  to  cause  the  same  to  be  constructed  and  made,  (/)  and  to  recover  the  expenses 
to  be  incurred  thereby  from  such  owner  in  the  manner  hereinafter  provided,  (m) 

74.  Provision  for  comMned  drainage  of  blocks  of  houses.] — If  it  appear  to  the 
vestry  or  board  of  any  parish  or  district  that  a  group  or  block  of  contiguous  houses, 
or  of  adjacent  detached  or  semi-detached  houses,  may  be  drained  and  improved 
more  economically  or  advantageously  in  combination  than  separately,  and  a  sewer 
of  sufficient  size  already  exist  or  be  about  to  be  constructed  within  one  hundred  feet 
of  any  part  of  suoli  group  or  block  of  houses,  whether  contiguous,  detached,  or 
semi-detached,  it  shall  be  lawful  for  such  board  or  vestry  to  order  that  such  group 
or  block  of  houses  be  drained  and  improved,  as  hereinbefore  provided,  by  a  combined 
operation,  {ii) 

75.  No  house  to  be  built  without  drains  constructed  to  the  satisfaction  of  the  vestry 
or  district  hoard.] — It  shall  not  be  lawful 

to  erect  any  house  or  other  building  in  any  parish  mentioned  in  schedule  (A)  to 
tills  Act,  or  in  any  district  mentioned  in  schedule  (B)  to  this  Act,  or 

to  rebuild  any  house  or  building  within  any  such  parish  or  district  which  has  been 
pulled  down  to  or  below  the  floor  commonly  called  the  ground  floor,  or 

(0  See  s.  64  of  the  Metropolis  Management  Act,  1862,  j'ost,  and  ss.  74,  7C,  81,  85,  8G  of 
this  Act. 

(m)  As  to  whether  the  vestry  maj'  demand  payment  of  the  cost  of  connecting  up  when  it 
really  forms  part  of  a  scheme  under  s.  69,  see  St,  Martin-in-the-Fields  Vestrt/  v.  Ward, 
supra.     See  ss.  225,  226,  post, 

(n)  See  Interpretation  Clause  (s.  250),  post,  at  word  "  Sewer."  As  to  combined  operation, 
see  Bateman  v.  Poplar  District  Bd.  of  II .,  33  Ch.  D.  360.  This  section  applies  only  to  exist- 
ing houses,  but  as  to  intended  houses  the  approval  of  a  scheme  for  drainage  by  comb.ned 
operation  under  s.  76  is  an  "order"  under  this  section.  See  s.  112  of  the  Metropolis 
Siana^'eraeut  Act,  1862,  post,  as  to  the  meaning  of  the  word  "  drain."  See  also  Greater  L/jiiduii 
J'rnperti/  Co.  v.  Foot  (1899),  1  Q.  B.  972. 
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lo  occupy  ktiy  liouse  cr  newly  l)uilt  or  rebuilt, 

unleu  a  drain  nrjl  Mil  |j  :  t  r>  Im  ai:<I  "llu-r  i  i>iri<  >  t.  .1  w.^lt  ami  npparalua 

aii<l  »al<r  mi|  ;  ■  iiibi'luru  i  .-.l  lo  tlio 

Hati-firt;    ;,  ,  I  ■  .f  til.-  N'        .  .  .    for  »ucli 

',  Bt  nudi  level,  ami  with  kiicIi  tail  iih  (hey  may 

liable  fur  the  ilraiiiofce  of  the  luwe.Nt  tlo»r  uf  Micii 

liuu-i^'  <jf  I'lii.'iiiig,  aiiil  III  iu  M.-ttral  tloors  or  sloriuR,  and  alxo  of  ilH  arcai),  walcr- 

clo«ta-t»,   |irivii!«,  aiiil   oflicoi  (if  anv\  wliicli  drain  hluill  lead  from   such  Iioums   or 

building,  or  tlio  intended  xito  of  siieli  lioiiM  or  building,  tu  such  huwer,  already  made 

or  inieiidivl  tu  bo  coii-Htructed  near  thereto,  as  the  vextry  or  l>uard  nhall  ilircct  and 

r  if  there  bo  no  inch  hcwer  existing  or  intended  tu  be  co^^t^loted  within 

'd  feet  of  any  |«rt  uf  tho  intended  site  of  such  hoiL'-e  or  buildih);,  tlieii 

r    'ucn  corered  ccwpool  or  other  place,  (o)  not  being  under  any  dwelling- houitc, 

aj  the  rmtrj  or  boanl  ohall  clirect ;  and 

iVkm  houf  rrhitilt.] — whenever  any  houao  ir  '  ■'  '■•  -  's  rebuilt  a.s  aforesaid,  tlio 
level  of  lb.'  liiwf>t   II.M.r  of  such  houne  or  bn  .  Xx?  raised  sufficiently  lo 

allow  of  •! •■;•  tioh    of  such   a  drain  anii      ..  .■    ,  lanclieg  thereto,  and  other 

Work*  ai.  .  aK  are  hereinbefore  reijuind,  and  for  tlint  puq.us«  tho  level* 

ihall    bo    :__  ..    — 1   dctenuined    uuder   the   dircctiou   of    the    vcslrj-   or    dielrict 

b0Md.(j>) 

76.  A'uticr  of  huiljingi  lo  be  yivtn  to  tie  vtttry  or  diitrict  hoard  he/ort  commencing 
tit  mmr  (,/i  '— liefure  t>eginniue 

t"  >ut  tho  founihttion  of  any  new  hooae  (r)  or  building  wiUiiii  any  suck 

pari  '  t,  or 

ti'  y  house  or  building  therein,  and  also 

b< :  ,•  any  drain  for  the  purjiohu  of  draining  directly  or  indirectly  into  any 

■ewer  under  the  jurisdiction  of  tho  vetitry  or  board  of  or  fur  any  hucIi  parinh  or 
diatrict, 

•even   ■!  in  writing    nhnll    l>c   given   to    tho  vestry  or  boanl,  by  tlio 

I>enun  int<  build  or  rebuild  Buch  hoUM  or  building  or  to  make  8uch  drain ; 

ami 

/^tW  o//oi4nJalitmt'\—t>VKry  Midi  foundation  shall  be  laid  at  such  level  as  will 
'  >r  building  in  compliance  with  this  Act,  and 

'    ''        '  ■r,  and  form,  and  of  such 

ntii  and  other  cunne<'ted 

.  II  imi  I'll-  iiii'iitiuned,  and  as  the  vestry 

of  every  such  drain  sluill  be  under  the 

1 .■  .....  ^- .......  ■■;   ;.,...-,,_,  ■  ,  ,..,....;  and 

tho  veiitry  or  di-itrict  board  shall  make  their  order  in  relation  to  tho  mattcre 

(a)  .4m  «.  M  f.f  ibc  llctropnii*  Msnuirm^nt  A^t.  1M?.  pntt. 

(/      '  •  ro»i»ioii«  ti  ■  ■  rxwcn  In  Dtw  ttntU,  ttt ».  j'i  of 

i^  *  >i,  Bul,  an 

•    r..ii.l..n  '  ..T")  Act,    IKH),  &3  A  M  Virl.  r. 

Lic«  u>  im  girwa  u>  iwtuj  or  district  boanl  of  buiMiDK 
or  wall. 


ujU  (i>uiHi«tioiu  oi 


as  I. 

T.  > 


(  ill ' 

'■•'riaU  to  L«  insd,  tev  Auttiit 
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aforesaid,  and  cause  the  same  to  be  notified  to  tlie  person  from  whom  sucli  notice 
was  received  witliin  seven  days  (u)  after  the  receipt  of  such  notice ;  and 

in  default  of  such  notice,  or 

if  such  house,  building,  or  drain,  or  brandies  thereto  or  other  connected  works 
and  apparatus  and  water  supply,  be  begun,  erected,  made,  or  provided  in  any 
respect  contrary  to  any  order  of  the  vestry  or  board  made  and  notified  as  aforesaid, 
or  the  provisions  of  this  Act, 

it  shall  be  lawful  for  the  vestry  or  board  to  cause  such  house  or  building  to  be 
demolished  or  altered,  and  to  cause  .-.uch  drain  or  branches  thereto  and  other  con- 
nected works  and  apparatus  and  water  supply  to  be  relaid,  amended,  or  re-raade, 
or,  in  the  event  of  omission,  added,  as  the  case  may  require,  and  to  recover  the 
expenses  thereof  from  the  owner  thereof  in  the  manner  hereinafter  provided,  (x) 

78.  Power  to  vestry  or  district  hoard  to  hrancJi  private  drains  irito  seivers,  at  the 
expense  of  the  party  to  whom  they  belong.l — AVhenever  it  is  necessary  to  open  any 
part  of  the  pavement  of  any  street  (y)  or  public  place,  for  the  purpose  of  making  or 
branching  any  private  drain  into  any  of  the  sewers  or  drains  vested  in  the  [London 
County  Cou72ciI],  or  any  vestry  or  district  board  under  this  Act,  or  authorised  to  be 
made  by  them  under  this  Act,  it  shall  be  lawful  for  the  vestry  or  board,  in  case  they 
think  fit  so  to  do,  to  make  so  much  and  such  part  of  such  private  drain,  and  also 
to  construct  so  much  and  such  part  of  the  work  necessary  tor  branching  the  same 
into  the  public  sewers  as  shall  be  under  or  in  any  street,  and  to  recover  the 
expenses  incurred  thereby  from  the  owner  of  the  house,  building,  or  ground  to  which 
such  private  drain  belongs,  in  the  manner  hereinafter  provided,  (z) 

79.  Vestry  or  district  hoard  may  agree  to  inahe  house  drains  at  the  expense  of 
oumers  or  occupiers.'] — It  shall  be  lawful  for  any  such  vestry  or  board  to  contract 
and  agree  with  the  owners  or  occupiers  of  any  houses,  buildings,  or  ground  that 
any  drains  required  to  be  made,  altered,  or  enlarged  by  such  owners  shall  be  con- 
structed, made,  altered,  and  enlarged  by  the  vestry  or  board  ;  and  the  cost  prico 
of  making,  altering,  or  enlarging  such  drains,  as  certified  by  the  surveyor  of  the 
vestry  or  board,  shall  be  rejiaid  by  the  owner  or  occupier  so  agreeing  to  the  vestry 
or  board,  and  in  default  of  payment  tlie  same  may  be  recovered  in  the  manner 
hereinafter  provided,  (a) 

80.  Vestry  or  district  hoard  may  order  a  contrihution  towards  construction  of 
sewers  in  certain  cases."] — Where  any  sewer  in  any  of  the  parishes  mentioned  in 
either  of  the  schedules  (A)  and  (B)  to  tliis  Act,  into  which  any  drain  shall  be 
made  or  branched,  has  been  built  since  the  third  day  of  September,  1813,  and 
before  the  commencement  of  this  Act,  at  the  expense  of  any  person  or  body  other 
than  any  Commissioners  of  Sewers,  the  vestry  or  district  board  in  whom  such  sewer 
is  vested  may  order  such  sum  as  they  may  deem  just  to  be  paid  and  contributed  by 
the  owner  of  the  house  to  which  such  drain  belongs  towards  the  expense  of  the 
construction  of  such  sewer,  which  sura  shall,  on  the  receipt  thereof  by  such  vestry 
or  board,  be  paid  over  to  the  person  or  body  aforesaid,  and  such  vestry  or  board 
may,  if  they  see  fit,  order  and  accept  payment  of  such  sum,  with  interest  after  a 

(u)  Extended  to  fifteen  days  by  s.  G3  of  tlie  Metropolis  Management  Act,  1862,  post, 
25  i-  26  Vict.  c.  102. 

(.r)  See  ss.  225,  226,  pout,  as  to  recovery  of  expenses,  etc.  An  opportunity  mupt  be  given 
to  the  owner  to  appear  and  show  cause  against  the  proposed  demolition.  Cooper  v.  WaiuhtiWtti 
District  Bd.,  32  L.  J.  C.  P.  185.  Compare  Masters  v.  J'ontypool  L.  Bd.,  L.  R.  9  Ch.  D.  677. 
See  s.  145  of  the  Building  Act  of  1894,  ante. 

(t/)  This  section  applies  although  the  street  is  merely  a  **  builder's  road."  A  road  is  not  the 
less  a  street,  because  it  comes  within  the  definition  of  a  "new  street"  in  s.  112  of  the  Act  of 
1862.  This  section  applies  to  new  streets  as  defined  in  s.  112  of  the  Act  of  1862.  >S(.  ./olin, 
JIampstead  (Vestrt/)  v.  lloopel,  15  Q.  B.  D.  652.  As  to  penalty  for  making  or  branching 
any  sewer  or  drain  into  any  sewer  vested  in  a  vestry  or  district  board  without  approval,  see 
Metropolis  Management  Amendment  Act,  1890,  s.  5,  post. 

(z)  See  ss.  225,  226,  post.    S.  77  is  repealed  bv  s.  61  of  the  Act  of  1862,  post. 

(a)  See  Hall  v.  Batleij  {Mayor),  47  L.  J.  Q.  B.  1-18. 
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r»t»  not  vxcv  ;  'iimU  for  ilio  liuudrcj  liy  tlif  year,  ly  iiistalnicnU  wiiliiii 

any  jicrioJ  im:  twenty  years.  (A) 

83.  (f)  Penally  on  pertont  improprrly  vutking  or  nitering  draini.  (c/)] — In  ca«o 

«ny  ilmiii,  watcn-linvt,  privy,  cf.-oi|HK)l,  or  water  Mipiily,  or  water  Kiipiily  appamtiui, 

iir    ulliir   ( ..iitirrtiil    Works   or   n|>|>aratiis   hereiiilvluru   iiieiitioiietl,    bo    fuuiKl,    on 

!f,  :..•!.[!,  nut  lo  hare  licen  nisJo   or   |irovideJ  according  to   tlio   direetiuiui   or 

■ii{t)  of  the  Tcatry  or  district  board,  or  contrary  to  tLo  proviNioiui  of  tliitf 

in  CMC  any  per«on  witlioiit  tlio  consent  of  tlio  veslrj'  or  district  Ininrcl  o instruct, 
rcbuiM,  (ir  unstop  any  sewer,  drain,  watcrcloHct,  privy,  or  cew-jiool  whicli  nmy  h;ivo 
liecn  ordered  '  '  to  'x>  made  or  to  be  denioliiilied  or  8top|>cd  up,  or 

in  cajte  any  ontinuo  any  water  supply,  or  destroy  any  connected  works 

or  apioratiM  ..  .  or 

In  fojn;  an;.  ;liout  tbo  consent  of  the  vestry  or  district  board,  break  into 

ony  !«>wer  ve.iltl  m  :n.li  vislry  or  board, 

every  |*rs.in(/)  fo  ofTeridin;;  hliall  forfeit  and  pay  any  sum  not  exceeding  ten 
poutidi ;  ni.d 

ill  caw  tlic  pcrwiii  so  niakin);  anv  sewer,  drain,  watercloMt,  privy,  cewpool,  or 
otbcr  worki  "r  api'aratiu  as  aforesaid,  contrary  to  tbu  dirvctioiis  or  regulations  of 
the  ventry  or  lioiirl,  or 

contrary  !■>  •>     •  ■      '■-'■ —    Cii  :^   \c{^  „|i 

without   »i.  lid  conMnicling,  rebuilding,  or  nn»lopping  any 

sewer,  druin,  ■  .   \  ■■■_■.  ■■:  cenxpool  which  may  have  been  orderecl   to  bo 

ilemulij>he<l  >•'  up,  or  disfoiiiiniiing  any  water   supply  or  destroying  nny 

conncctc"!  wi  i  ,  ;  .irntus  as  nf  .r.  ~  il.l,  or  breaking   into   any  such    sewer  os 

aforesaid,  do   not  witliin    fourteen  r  notice    in  writing   by  tho  vestry  ur 

iMjord  causo  mh  h   •■iw.r,  drain,   u  ■,   privy,  or  cess|x)ol   to    1k)  altered   or 

rcinstatol  in  '  with  tlic  directions  of  tho  vestry  or  l>oard,  or,  as  tho  cx-wi 

may  be,  to  l~-  I  or  stopiied  up  or  such  woter  supply  lo  Iw  renewed,  or  such 

connccte<l  works  or  ap|>;tmtiis  lo  l».'  re!itore<l, 

tticn  and  in  every  such  cnso  the  vestry  or  board  rany  caitso  tho  work  to  bo  done, 
and  the  cx|iciuies  tlicrcof  shall  be  |>aid  by  the  person  wlio  has  so  oflendcil. 

&l  "  ■    ■     '■    ■        ;■  •x/xnteM  lo  t<e  jxiiil  liy  rrntry  or  l)oaril.'\ — If  such 

dr  I  or  water  supjily,  or  water  supply  apparatus,  i)r 

oti  1k>  found  on   inspection  as  aforesuid,  to  bo 

m  1  r  board,  and  in  pro|ier  order  anil  comlitioii, 

Ih'  ■  I  and  made  goo<l  as  soon  as  may  be;  and 

the  ■    .  ■  •,  and  ninking  good  siieh  drain,  walerelosct, 

pri'-  'I  -  as  afores.tid,  shall  l>e  defrayed  by  tlio 

»e  U;  made  by  them  for  all  damages  or 

inj    •  ;.   11  of  any  Ml,  ii  clralii    walerelosot,  privy, 

Cf  pool,  or  other  works  or  ap|>araiDs  as  aforesaid. 

86.  \g)  Vflry  or  ditlrid  board  to  caute  drain;  tic,  lo  It  put  tutu  projirr  eondilion, 

('•)  llr  •.  &9  •■(  26  A  Vt  Vict.  c.  102,  potl.  |jii>  it  pxtcndol  to  main  wwrri,  snd  la  Mvrrs 
Ixilt  'inr*  Janoarr  I,  IftM.  or  to  b«  Imill  at  any  future  timt  at  the  rxi«nn  of  privslo 
in.l<vi-tuaU. 

01    Iliia  atction  i*  (lanially  rrfiuM  by  the  Tubltc    Health  (I»iu)on)  Act,  18VI,  wliich 

•TV,  f>^' 

if.   s. .-  .-    I'M  .n.l  ro  ..f  ■••.  *    '.-.  \'..  f    .-    1.1  •    .^..f 

■  1  "  old  lirick  ami  other  •li<u<nl  ilraina  on 

Ui'  m?it>-riil»  f-m-in:-  thrtr.  'r.i\  rill  fi.ql  aivl 

•f  ■  irUi  <ir 

xtb}'«.fiAo<X64kM  Vict.  c.  1V2,  potl,  to  all  ptttoua  caasioft  tlir  cnminiHion 

Art,  \m 
.  7C.. 

•AV2 


at. 
of 


,  1    I'...  .     ..t;..!!*  ar<<  partially  ri-|i«ilnl  liv  th«  PuMic  llcalih  (l^'tKlim)  Art,  1891,  which 

.  f...'.     .<-<•  il.-.  r«Ham  IVrfrjr  V.  ImmJo*  Coootf  Coaar./  (ItlllT),  J  Q.  II.  Td. 
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etc.,  where  necessary.'] — If,  upon  sucli  inspection  as  aforesaid,  any  drain,  'watercloset, 
privy,  or  cesspool  appear  to  be  in  bad  order  and  condition,  or  to  require  cleansing, 
alteration  or  amendment,  or  to  be  tilled  up,  the  vestry  or  board  shall  cause  notice  in 
writing  (/i)  to  be  given  to  the  owner  or  occupier  of  the  premises  upon  or  iu  respect 
of  which  the  inspection  was  made,  requiring  him  (j)  forth^^^th,  or  within  such  reason- 
able time  as  shall  be  specified  in  such  notice,  to  do  the  necessary  works ;  and,  if  such 
notice  be  not  complied  with  by  the  person  to  whom  it  is  given,  the  vestry  or  board 
may,  if  they  think  tit,  execute  such  works,  and  the  expenses  incurred  by  them  iu 
so  doing  shall  be  paid  to  them  by  the  cwner  or  occupier  of  the  premises. 

96.  Poivers  and  duties  of  surveyors  of  highways  and  property  vested  in  them, 
transftrred  to  vestries  and  district  hoards.'] — Every  vestry  and  district  board  shall, 
within  their  parish  or  district  (exclusively  of  any  other  persons  whatsoever),  execute 
the  office  of  and  be  surveyor  of  highways,  and  have  all  such  powers,  authorities, 
and  duties,  and  bo  subject  to  all  such  liabilities  as  any  surveyor  of  highways  in 
England  is  now  or  may  hereafter  be  invested  with  or  liable  to  by  virtue  of  his  office 
under  the  laws  for  the  time  being  in  force,  so  far  as  such  powers,  authorities,  duties, 
and  liabilities  are  not  inconsistent  with  this  Act;  {k)  but 

all  expenses  which  under  any  such  law  ought  to  be  defrayed  by  highway  rates 
shall  be  defrayed  by  means  of  the  rates  to  be  raised  under  this  Act,  and  all  moneys 
which  would  be  applicable  in  aid  of  such  highway  rates  shall  be  applied  in  aid  of  the 
said  rates  to  be  raised  under  this  Act,  and  no  such  vestry  or  board  shall  be  subject 
to  any  provisions  concerning  the  accounts  of  surveyors  of  highways,  or  requiring 
any  returns  to  be  made  to  any  special  sessions  ;  and 

all  streets,  being  highways,  and  tlie  pavements,  stones,  and  other  materials  thereof, 
and  all  other  things  provided  for  the  purposes  thereof  by  any  surveyor  of  highways, 
or  by  any  person  serving  the  office  of  surveyor  of  highways,  or  by  any  vestry  or 
district  board  under  this  Act,  shall  vest  in  and  be  under  the  management  and 
control  of  the  vestry  or  district  board  of  the  parish  or  district  iu  which  such  highways 
are  situate.  {1} 

98.   'Vestry  or  district  hoard  to  cause  streets  to  be  paved.] — It  shall  be  lawful  for 

every  vestry  and  district  board  from  time  to  time  to  cause  all  or  any  of  the  streets  (to) 
within  their  piarish  or  district,  or  any  part  thereof  respectively,  to  be  paved  or 
repaired  when  and  as  often  and  in  such  form  and  manner  and  with  such  materials 

(/i)  As  to  what  constitutes  a  notice  within  this  provision,  see  Swlnbourn  v.  Hammersmith 
Corporollon  (1903),  67  J.  P.  259. 

(i)  The  danger  of  doing  works  at  the  request  of  a  local  authority  where  that  authority  has 
in  fact  no  power  to  request  such  worlss  to  be  done,  is  illustratedby  Ellis  v.  Bromley  Rural 
Council,  81  L.  T.  224. 

(4)  Blaclmore  v.  Mile  End  Old  Tmvn  Yeslry,  L.  K.  9  Q.  B.  D.  451 ;  51  L.  J.  Q.  B.  496  :  40 
L.  T.  soil ;  30  W.  R.  740  ;  47  J.  P.  52. 

(/)  This  section  does  not  vest  in  the  board  the  absolute  property  or  fee  simple  in  the  soil, 
but  only  an  interest  commensurate  with  the  purposes  for  which  it  is  vested,  and  limited  to 
the  period  during  which  those  purposes  require  it  to  be  held.  Hulls  v.  St.  Geori/e's  Vvstry, 
28  W.  K.  8(J7,  where  CorcrJnle  v.  Charlton,  4  Q.  B.  D.  104,  is  explained  ;  and  see  Ureal 
Eastern  Ity.  Co.  v.  Hacinei/  BJ.  of  II'.,  8  .4.pp.  Ca«.  687,  as  to  the  vesting  of  the  fabric  of  a 
railway  bridge  over  a  cutting  much  below  the  level  of  the  highway. 

This  section  does  not  confer  upon  a  vestry  or  a  bonrd  of  worlis  (constituted  under  the  Act) 
such  a  property  in  the  streets  situate  within  their  district  as  to  entitle  them  to  maintain  an 
action  for  an  injunction  against  the  erection  of  a  telephone  wire  across  a  street,  the  wire  being 
erected  at  a  great  height  and  causing  no  appreciable  danger  to  the  public  or  to  the  traffic  in 
the  street.  Wandsworth  Bd.  of  ]V'.  v.  United  Telephone  Co.,  h.  R.  13  Q.  B.  D.  904.  See  also 
tSt,  Mary,  Batlersea  (Vestry)  v.  County  of  London,  etc.,  Electric  Lifflitinff  Co.  (1899),  1  Ch.  474. 

Compare  s.  144  of  the  Public  Health  Act,  1875,  post,  and  see  also  Chap.  XXII.,  ante,  as  to 
dedication  of  roads. 

See  Ilamiltun  v.  .S(.  George's,  Ilanorer  Square,  L.  R.  9  Q.  B.  42.  A  metropolitan  borough 
council  has  power  to  enter  into  an  agreement  with  a  landowner  as  p.irt  of  a  scheme  for 
widening  a  road  to  remove  a  sign-post  belonging  to  him  to  a  position  on  the  edge  of  a  public 
footpath.     Jloare  v.  Lewisham  (Borouffli)  (1902),  85  L.  T.  281. 

(m)  See  s.  250,  post,  p.  689,  as  to  the  word  "street";  s.  244  places  the  footpaths  and 
turnpike  mads  under  tlie  management  of  vestries  and  district  boards.  And  see  Crosse  v. 
Wandsworth  District  Bd.  of  W.  (1898),  62  J.  P.  807. 
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Mn.  iiml  or  84iil  tlicrrof  tu  l<«  raiM^d 

"f  !•  I,  into,  or  tliMiii;h  tho  samo  to 

!>'  t'  in  nnrli  m:inncr  lu  thev  tiiiiik  |>n>p<T,  and  to  altor  tlio  ixxiitioii 

"f  »■  ■>  in  or  umltT  ituch  atrevt,  iiucli  nltvration  to  Ixj  mailo  iml>j<>ct  to 

tlic  a|>|>ruviil  t>(  liiu  engineer  of  the  company  to  which  such  maiiia  or  pi|H.-a  belong,  (n) 

89    '^  ■■    •'       f r«eM J  0/ (ourit,rtc.,  to  pavt  thf  Mine.]— Vrov'ule>\n]\ra\», 

that  I  of  any  court,   paiwatf,  or    iiiiblir    |ilnce,    not  Itcini;  a 

lliof..!..,.:  I  •'        r  of  any  adjoining  hoiiso,  the  |Miving  of  mich 

court,  pa.-  \>e  done  by  Buch  owner,  if  dcemotl  cx|>odicnt 

or  nocc<M.-_,  .  ;..^  .v  ,._.  ..    .......^i  U>ard.  ^o) 

100.  Oiriirr  0/ eotirts  In  rfrriin  Ihrm,  and  krrp  the  jnvemtnt,  ttc,  in  rr/xiiV.] — 
Tlie  owii-T  'if  any  cuch  r  public  place,  not  IwiuR  a  thorou^hfarp, 
■hall,  if  r«»vi'''''d  by  the  \  •  l>o«rd  of  the  pnrixh  or  district  in  wliirli 
Uie  Mim<-  •  '  the  oalis/jition  of  such  vcjitry  or  district  Ixianl,  sufliciently 
pavr,  ro\                      ice  of,  or  repair  the  nnic,  and  lay,  at  A  proper  level,  through, 

h  vestry  or   l>oard  may  retiuire,  a 
■  nt  or  covering,  and  drain,  channel, 
or  t-  ii'h  vestry  or  U)anl ;  and 

/'■  wncr  of  any  court,  imn-uipe,  or  public 

pUcf,  11"'.  .  -mil.  i-uiiy  |>ave  or  cover  the  same  as  ofore- 

Miil.  or  d  :  drain,  channel,  or  pitter,  or  do  not  repair  the 

laroe  re»|  "f  'Hf-li  vi"-''y  or  board,  within  fourteen  rlays 

•flcr  noti.  -    !      ill-    .  L'n  given  to  him  by  such  vestry 

or  board,  i  ..    ;    .     ..       -..^..J.iu^  t.!.all  fjrUit  and  pay  any  sum  not  exceeding 

fiTo  poanda.  (/>) 

101.  [  I'aulli  and  eellart  under  ttrtrt$  iiot  to  he  made  without  the  content  of  the 
vtttry  or  60a  r  J.] 

105.  [  Vaulti,  ete.,  under  itrtdi  to  he  rrpairtd  hy  oienert  or  oceupieri.^  (7) 

106.  (r)  Prowitiont /or  pai-ing  nete  ttrtett.'] — In  case  the  owners  of  the  lionscs  (») 
forming  lh«  greater  part  of  any  new  street  (()  laid  out  or  made,  or  hereafter  to  bo 

(•)  Sm  «.  lO),  pnti,  n.  T.  Tnim.  at  L.  J.  M.  r.  169;  .<<-,>ilknrt,  rt<:,  Walrr  r„.  v. 
Wamliwarik  Ihrtrirl  lU.  ■/  If.  (!»<!"<),  2  CT>.  60.1;  //nnvy  1.  Trnrn  li.  J).  C.  (I!>03), 
9  fit.  ASa.  As  to  thr  mmnin^  nf  thr  word  **  pare,"  ■««  s.  112  of  the  Mrtropnlis  3ilanai;rmrnt 
.^        ■      "    i-tl. 

■••  a  bftrnojfh  cnun^il,  in  rxfreivr  of  tiirir  powrni  umlfr  this  iM-clion  and  s.  100, 

.1..  ri  i]if  i.wn^r  of  a  prirati*  roiirtvnrl  nr  iticn*  ti>  \mvc  th«  same  in  a  particuUr 

,  with  macadam,  thrv  -iranU  r<^aire  him  to  rr-|>are  Ui« 

tier,  aa  fof  inviftnri..  »:•  or  n*neT*U:     When  onre  a  pave- 

r  ■   in   rrf»«ir. 

/'  -  -     .     ;  ;n  nf  Iho 

poti,  th«  reatrr  may  execnta  tho 

ih«  kiwi  of  cellars  to  which  thin  [iroviaion  applies,  see 
-r  1".  I-  K.  9  Q.  II.  42.     Ss.  103  and  lot  are  repealed 

*d,  pasaags.  or  war,  se«  Metropolis  Manatn*- 
1  .  -  —-ctMa  BhoaM  b«  read  lo^^ether  with  s.  77  of  the 

M  ■-     ■      M  . 

'  i;^i«VIe  nf  n«e  u  a  hnmsn  hs^ititi^n.     If  %  KniMinjf 

I  >:  ■  •  ffim 

I-  .>ie.| 

;  ■  "— •■-  ■■■   —    • -•  -    -    ^■■,.  by 

"'•t,  foti,  make*  owners  of  land  fcoaaifia^  or 

•tnvt  is  one  of  fact  for  the  ma((i>lr«te  t/i  decide. 
.....^ - ,  , .   .„  . .  ..  1,  TbephraM  "iMwstR«t"ba*altol)eTnexplaia«dii> 
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laid  out  or  made,  which  is  not  paved  to  the  satisfaction  of  the  vestry  or  district 
board  of  the  parish  or  district  in  wliich  such  street  is  situate,  be  desirous  of  having 
the  same  paved,  as  hereinafter  mentioned,  or 

if  such  vestry  or  board  deem  it  necessary  or  expedient  that  the  same  should  bo 
so  paved, 

tlien  and  in  either  of  such  cases  such  vestry  or  board  sliall  well  and  sufficiently 
pave  the  same,  either  throughout  the  whole  breadth  of  the  carriageway  and  foot- 
paths tliereof,  or  any  part  of  such  breadth,  and  from  time  to  time  keep  such  pave- 
ment in  good  and  sufficient  repair ;  (u)  r,nd 

tlio  owners  (w)  of  the  houses  (x)  forming  such  street  shall,  on  demand,  pay  to 
such  vestry  or  board  tlie  amount  of  the  estimated  expenses  of  providing  and  laj'- 
iug  such  pavement  [such  amount  to  be  determined  by  the  surveyor  for  the  time 
being  of  the  vestry  or  board]  ;  (y)  and 

in  case  such  estimated  expenses  exceed  the  actual  expenses  of  such  paving, 
then  the  difference  between  such  estimated  expenses  and  such  actual  expenses 
siiall  bo  repaid  by  the  said  vestry  or  board  to  the  owners  of  houses  by  whom  the 
said  sum  of  money  had  been  paid ;  and 

in  case  the  said  estimated  expenses  be  less  than  the  actual  expenses  of  such 
paving,  then  the  owners  of  the  said  houses  shall,  on  demand,  pay  to  the  said 
vestry  or  board  such  further  sum  of  money  as,  together  with  the  sum  already 
paid,  amounts  to  such  actual  expenses,  (z) 

Crosse  V.  Wandsworth  District  Bd.  of  11'.,  79  L.  T.  351.  See  .ilso  Propcrt\i  Exclianqe  (No.  1) 
v.  Wuifhumth  Bil.  of  W.,  65  J.  P.  4U7  ;  St.  Man/,  Battersea  {Vestri/)  v.  Palmer  (1897),  1  Q.  li. 
220;  Elsdon  v.  JIampstead  {Mai/or)  (ia05),  2  Cli.  633;  White  v.'  Fidham  Vestri/  (1896),  74 
L.  T.  425.  See  also  s.  112  of  the  Metropolis  Mauagement  Act,  1862,  2>ost,  as  to  meaning  of 
*'  new  street." 

By  s.  150  of  the  Public  Health  Act,  1875,  the  parties  are  described  as  "the  owners  or 
occupiers  of  the  premises  frontinff,  adjoining,  or  abuttim/  on  private  streets,"  and  the  decisions 
under  tlmt  provision  may  be  referred  to  with  respect  to  the  above  section.  See  cases  cited  in 
the  notes  to  that  section.  See  also  Pound  v.  Plumstead  Bd,  of  W.,  L.  K.  7  Q.  B.  183  ;  Islinqton 
Vestry  v.  Barret,  L.  R.  9  Q.  B.  278  ;  Baddclei/  v.  Gingdt,  1  Ex.  319  ;  London  School  Bd.  v. 
Islington   Vestri/,  L.  R.  1  Q.  B.  D.  65.     See  Wilson  v.  St.  Giles,  Camberirell  {Vestrt/),  [1892] 

1  Q.  B.  1 ;  Daeis  v.  Greenwich  Bd.  of  11'.,  [1895]  2  Q.  B.  219  ;  and  St.  Giles,  Cambeneell 
{Vestnj)  V.  Hunt,  bii  L.  J.  M.  C.  Go,  for  cases  where  the  vestry  h.TS  already  once  paved  out 
of  the  seneral  rates  ;  permanent,  but  not  temporary,  paving  prevents  the  powers  of  this 
section  being  subsequently  exercised. 

('()  See  .4.-6'.  v.  Wandsworth  District  Bd.,  6  Cb.  D.  539  ;  and  Pi.  v.  Ilachieij  District  Bd., 
L.  R.  8  Q.  B.  528,  as  to  subsequent  repairs. 

(//')  ^^^lere  the  owners  of  land  sold  for  building  fonned  roads,  and  dedicated  them  to  tlie 
public,  they  were  held  not  to  be  the  "  owners  "  within  these  Acts.  J'himstead  Bd.  of  W.  v. 
British  Land  Co.,  L.  R.  10  Q.  B.  203,  distinguishing  Pound  v.  Plumstead,  L.  R.  7  Q.  B.  183, 
supra.  See  Holland  v.  Kensington  Vestr//,  L.  K.  2  C.  P.  665,  as  to  the  non-liability  of  the 
owner  in  fee  of  l«nd  let  for  building;  and  Driscoll  v.  Battersea  {Borout/h)  (1903),  1  K.  B. 
881,  as  to  non-liability  of  a  builder.  See  the  cases  cited  under  ss.  5  and  173  of  the  Building 
Act,  1894,  ante. 

As  to  apportionment  of  expenses,  see  Chelsea  Vestri/  v.  Evans,  34  J.  P.  404;  Neshitt  v. 
Greenwich  District  Bd.,  L.  R.  10  Q.  B.  465. 

An  apportionment  should  refer  to  the  owners  by  name,  or  at  least  ought  to  specify  the 
properties  to  be  charged  in  such  a  way  as  to  preclude  the  possibility  of  mistake.  Elsdon  v. 
Hampstead  (.Uat/or)  (1905),  2  Ch.  633. 

In  Mile  End  Vesti-i/  v.  Whiteehapel  Vnion,  L.  R.  1  Q.  B.  D.  6S0,  an  apportionment  of  the 
expenses  on  owners  of  houses  on  one  side  only,  and  in  Whitchurch  v.  Futliam  Bd.,  L.  R.  1 
Q.  B.  233,  amongst  the  owners  of  sections  separatelv,  were  respectivelv  held  bad.  But  see 
Wakefield  Urban  Anthoritij  v.  Mander,  L.  R.  5  C.  P.D.  248  ;  28  W.  R.  922,  which  is  directly 
to  the  contrary.  See  also  the  decisions  under  s.  150  of  the  Public  Health  Act,  1875,  post. 
Expenses  recovered  in  1885,  through  worlc  done  and  apportionment  made  in  1871,  Wortley  v, 
St.  Mari/,  Islington,  51  J.  P.  166.  The  conservators  of  a  public  navigable  river  have  been  held 
to  be  "  owners  "  within  this  section.    See  Hackney  Borough  Council  v.  Lee  Conscmancy  (1904), 

2  K.  B.  541. 

(x)  See  s.  77  of  the  Act  of  1862,  post,  p.  597. 

(y)  The  phrase  (in  brackets)  includes  a  person  by  resolution  designated  a  sun'cyor  to  the 
board,  the  office  of  surveyor  being  at  the  time  in  abeyance,  and  Lewis  v.  Weston  L.  Bd,  (1889), 
40  Ch.  D.  35,  is  no  authority  to  the  contrary.  Kendal  v.  Metropolitan  Borough  of  Lcwisham, 
67  J.  P.  236,  Builder,  April  11,  1903,  p.  400. 

(z)  The  joint  effect  of  this  section  and  s.  77  of  the  Act  of  1802,  is  that  paving  expenses  may 
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107.    -(•;   f]  .'  It'  .I'l.'l^.nV   >}„■   ni.l!:i',,.l  .if,./  ll..r..,,.:\t'ii.-   vul'.nut  the  0>I'«<-../  ,,f  l',/- 

pr-  1  or  lie  1  I 

ext  .  rail,  or  .  > 

fix'  strwt,  or  way,  wiili- 

oiii  .[lon  wliich  hucli  l>ar, 

gale,  rail,  or  uUicr  (chlc,  K|uaic,  olrcet,  ur  way  uliitil  bu  situatu. 

109.  [.V(.<i  ■  -inin  lo  itslritt  and  ditlrirl  board*  xrlteu  ;ai«- 
menl,  rlc,  it  •■■                                      ;•.] 

110.  [Strmtt  nnt  lo  ht  hrokm  up,  ncrrpt  under  the  $uper%Hlendatee  of  vetlry  or 
bi<ard.     SIrrrIt  broken  up  lo  be  rtinUated  wUhout  cMuy.] 

111.  [Penalli/  on  prrtoiit  trho  lake  up  pnvtmeiiU  but  tiryltd  lo  reinstate  them, 
and  lu  place  lu/htt  durimj  the  niijht-lime  to  yrtvctit  nctiJeuU.'\ 

114.  [/'oirrr  to  retlry  or  dittrict  board  lo  reinstate  pavement,  and  charge  lite  ex- 
peiuea  lo  Ike  partietJ] 

118.  (rf)  Otenert,  rfr,,  lo  remove  future  projeelioni  into  Urerts,  on  notice  from 
wtatry  or  ditlrirl  l<iard.}—\f  any  jmrch,  sliofl,  projectinR  window,  utep,  cellar  door 
or  window,  or  't>'p  Imdin?  into  any  cclUr  or  oliierwiso,  lamp,  lamp-post,  lamp- 
Iron,  sign,  »i  •■  ■:.  Miow-board.  window  shutter,  wnll,  pato,  fence,  or 
Ofwnini;,  or  a:  n  or  ol>«triirtinn  pl.iccd  or  made  n::ainRl  or  in  front 
of  any  hoiiM  or  I  u.M;i.^  alter  llio  com-  "of  lliis  Act,  sluill  bo  an  annoy- 
ance, ('"  in  coa»«">)ii<Mict'  of  tlie  name  into  or  Ix'ititj  inmlo  in  or  en- 
(ianccrii  '  '  •.,_.,..  alon^  nny  street  in  their 
pariiih  1  \'  r  i -irict  Inmrd  to  pive  notice  in 
wr*'  r  1  r  i.,,  uj,].  r  ■  i  mii  !i  lnmw  it  Imildinp  lo  remove  nucli  pro- 
)pr-  II,  or  to  alter  the  lumc,  in  such  manner  oa  tlio  vcntry  or  board 
till 

r  '■■T  nhall,  within  fourteen  days  nflcr  llio  service  of  such 

IK>!  ■■"'''  i.r..;..  i:,,n  or  obetructiou,  or  alter  the  tamo  in  tho 

m.T  and 

^'         ,  J      -  ;   ■  r  occupier  of  any  such  honso  or  buililinj 

iMgleet  or  refuac,  within  fourteen  da}-a  after  such  notice,  to  remove  lueh  projection 

b*  iKnrrml  rithn  by  ictioa  or  rannurr  prormlin;;  ciihrr  fmni  the  orikniul  ownrr  of  a  houM 
or  Uml  or  fr^.m  «  tnccrr-'Mn^  nwnfr.     tf-impfT^'i  t  /t-r-. ;».  t.  f'l'r'^r  f]y-'^,  ?  K.  It.  J, 

Althoujfh  111*  *' ow  ■    '! 

nprm  th«  ntfbl«  of  t  •' 

Mi—  ./...... 

IT' 
W 


\  tji-'^  U'^"j;,  71  L.  T.  I.J.     b<x  •«  lu  Dew  itrccls  ucntnillj,  I'jrt  II.  ..f 

.  ,.t  .  ,,^.t  „r  way  out  baing  a  •tnct,  Ike  Uetrnpnlit  Managrmtot 

A   ;  r  :.  p«al«l  by  •.  M  of  the  Mciropolii  Manaictoicot  Art, 

lhi«   frtiott  i«  tncnn«i«trnt  with  and   impliedly  rrpcaU  a.  72  of  £7  Geo.  III.  c.   29 

JI  r    .       i„   tL.    r.>...r.    v.i      I  .■■,„■,,  V     \,,t,^   ./>(-    l/,iH*nr,  Uetkmat  Grtn,   [ITOIl 

.  .' "  i«  ooly  ancthtr  word)  a 

f/)  »w  ij>  Sen  r.  Vile  K»4  W  Turu  VeHff,  ?7  L.  J.  Q.  11.  IW,  ai  to  a  morrablr  »hr.|. 


U  1 

Ai^ 

I 
1- 


584  18  &   19  VICT.   C.   120. 

or  obstruction,  or  to  alter  the  same,  in  the  manner  directed  by  the  vestry  or 
board,  he  shall  forfeit  any  sum  not  exceeding  five  pounds,  and  a  further  sum  not 
exceeding  forty  shillings  for  every  day  during  which  such  projection  or  obstruction 
continues  after  the  expiration  of  such  fourteen  days  from  the  time  when  he  may 
be  convicted  of  any  oflence  contrary  to  the  provisions  hereof,  {(j) 

120.  Vestry  or  district  hoard  may  remove  existing  projections  into  streets,  and 
make  compensation  for  the  same.] — It  shall  be  lawful  for  every  vestry  and  district 
board,  if  any  projection  or  obstraction  wliich  has  been  placed  or  made  against  or  in 
front  of  any  house  or  building  in  any  such  street  before  the  commencement  of  this 
Act  shall  be  an  annoyance  as  aforesaid,  to  cause  the  same  to  bo  removed  or  altered 
as  they  think  fit  : 

Provided  always,  that  the  vestry  or  board  shall  give  notice  in  writing  of  such 
intended  removal,  or  alteration  to  the  owner  or  occupier  against  or  in  front  of  whose 
house  or  building  snch  projection  or  obstruction  shall  be,  seven  days  before  such 
removal  or  alteration  shall  be  commenced,  and  shall  make  reasonable  compensa- 
tion {h)  to  every  person  who  shall  incur  any  loss  or  damage  by  such  removal, 
exceptingin  cases  where  the  obstruction  or  projection  may  now  be  removable  under 
any  Act,  in  which  case  no  compensation  shall  be  made. 

121.  (i)  Boards  to  be  erected  during  repairs."] — Every  person  who  shall  build  or 
begin  to  bnild,  or  take  down  or  begin  to  lake  down,  any  house,  building,  or  wall,  or 
alter  or  repair,  or  begin  to  alter  or  repair,  the  outward  part  of  any  house,  building, 
or  wall, 

shall,  in  all  cases  in  which  the  footway  is  thereby  obstructed  or  rendered  incon- 
venient, cause  to  be  put  up  a  proper  and  suflScient  hoard  or  fence,  with  a  convenient 
platform  and  handrail,  if  there  be  room  enough  for  the  same,  to  serve  as  a  footway 
for  passengers  outside  of  such  hoard  or  fence,  and 

shall  continue  snch  hoard  or  fence,  in  such  cases  as  aforesaid,  with  such  platform 
and  handrail,  standing  and  in  good  condition,  to  the  satisfaction  of  the  vestry  or 
district  board  of  the  parish  or  district  in  which  such  house,  building,  or  wall  is 
situate,  during  such  time  as  may  be  necessary  for  the  public  safety  or  convenience 
and 

shall,  in  all  cases  in  which  the  same  is  necessary  to  prevent  accidents,  cause  such 
hoard  or  fence  to  be  well  lighted  during  the  night ;  and 

Penalty  on  not  erecting  Iioards.]~e\ery  such  person  who  fails  to  put  up  such 
hoard  or  fence  and  such  platform,  with  such  handrail  as  aforesaid,  or  who  does  not, 
whilst  the  said  hoard  or  fence  is  standing,  keep  the  same  well  lighted  during  the 
night,  shall  for  every  such  offence  forfeit  a  sum  not  exceeding  five  pounds,  and  a 
further  sum  not  exceeding  forty  shillings  for  every  day  during  the  continuance  of 
such  default. 

122.  No  hoard  to  he  erected  without  licence  from  vestry  or  district  hoard.]— It  shall 
not  be  lawful  for  any  person  to  erect  or  set  up  in  any  street  any  hoard  or  fence  or 
scaffold  for  any  purpose  whatever,  or  any  posts,  bars,  rails,  boards,  or  other  things 
by  way  of  inclosure,  for  the  purpose  of  making  mortar,  or  of  depositing  bricks,  lime 
rubbish,  or  other  materials,  ' 

without  a  licence  in  writing  first  had  and  obtained  from  the  clerk  or  surveyor  of 
the  vestry  or  district  board  of  the  parish  or  district  in  which  such  street  is  situate  ■ 
and  ' 

every  such  licence  shall  state  the  place  where  and  the  pui-pose  for  which  such 
Hoard  or  fence,  scaffold  or  inclosure,  is  to  be  set  up  or  made,  and  the  size  thereof,  and 
the  time  for  which  it  is  to  be  permitted  to  continue,  [k) 

iff)  See  s.  200  of  tlie  Buildins  Act,  1894,  ante. 

(It)  As  to  the  mode  of  assessing  compensation,  see  ss.  225  and  226,  posf. 

See  s.  73  of  tlie  London  Building  Act,  1894,  ante. 

(0  And  see  now  s.  32  of  the  London  Council  (General  Powers)  Act,  1890  (Pri%-ate  Act) 

(/■)  See  II.  V.  Commissioners  of  Setvers  of  City  of  London,  22  L.  T.  N.  S.  5S2  as  to  what 
licence  may  be  required ;  and  R.  v.  ShoreJitch  Vesth/,  20  J.  P.  404,  as  to  the  discretion  of  the 
vestry.     And  see  s.  200  of  the  Buildins;  Act,  1894,  ««<<;. 
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183.    1/ kixir^t  It  rrtrlril  or  ' ,  '     '  ■  tilrd  in  anij  •.■■    i:- r  ■•'■-,  'rur  than 

(,•  Ike  mlu/ietiun  <•/'  Ikr  lyslri/  the  lame  i  .■■<!  ''    -    .        /  ] — If  any 

1-  r-..ii  fri'ct  <ir  ^  " ■  t 

ii:.y  hoani  or  :  lor  any  puq>o»o  wliatcver,  or 

uiiv  i«>«u,  \«\  -    ''    '  •'  ■  ■    '  •   ■•  iy  of  iticlodorc,  for  Ihc  purposo 

uf  niakinK  niorl..  \\,  ur  other  matcrialt, 

witlioul  »  lice:.  ..  :.    ... ..  ... .,  or 

<Io  any  luch  act  aa  aforeitaiil  in  any  other  manner  than  as  permitted  by  such 

li ■■••lnc,  or 

oiiitiiitK-  the  Mine  I»v..iicl  til'  1  in  snch  li>-i'MCC,  or 

fail  to  kci-i'  II..  t.  .If  I  '  ■  .    .                       !.ii:  !r  li!  ill  .•  •  .1  repair,  lie  shall  for  every 

kuch  ofTfti  nn<l  a  further  <um  not 

ciceciline  I  c  of  fTirh  nffpncf  :  nnil 

it  -ha!!   I--   i.c  '.  or 

i,,.-!...,,r..  I.  u.  •  :  'ar, 

:.t.kiiic'<l  witliiii  any 

tilt.'  vc^trJ■  or  board 

;  t  uiiUl  i'..-  i'jwn  and  rcmofinj;  tho 

.r  l>oar>l :  lio  not  claime<l  and  tlio 

■  ''i^iit  '\.\\s  iiiM  aw-  '        -lire  thereof,  it 

^  to  order  the  name  I  .n.l  hv  and  out 

'      •  -  -   r      .      ,1,0 

.ilo 

1 -y^-^-^i    of 

1  by  the  owner  of 

.■>...  .....  .  _    .     I ,. .    ,,  ;  i,  on  demaiiil.  (m) 

1S4.  /■r.-in'./in/;  nt/aintt  aeeidrnti  I'li  latfinij  ntit  netc  MtrttU,  elc."] — Every  person 
Uyin.  T  ••«■  street,  or  bui  in,  fthall,  during;  tho  o(>erotions 

ni-c>-  -w  street,  or  for  rein,  take  all  such  iirvcautionH 

for  i:n.i:  .  •  .,-    i  to  the  |>ai<sen(;er-  iil'ii^  Mirh  street  as  may  f>c  din.-ctcd 

by  till-  Vfstry  ir  .rd  of  tlic  parish  or  district  within  which  such  operations 

rt'      ■  irrici  on  ;    lll;il 

rton  fail  to  comply  with  the  directions  of  giich  vestr}'  or  district  1>oanI, 

»...,,.!  r„^a  tiro«  aa  may  V" '■•■••    '  '  •■  •' '   •     '•'■•'■■■•  lioard  may  do 

whatever  mar  b«  neceiary  '  ;  •-nscs  thereby 

incurred  ahall  be  repaid  tu    ..  ,    .  ^>a  layin;;  nut 

or  omninc  mch  Dew  atrret,  or  I"  liall  bo  rccoverablo 

by  them  fiom  aach  peraon  in  ma:.;.  .  , 

90S.  Power  to  Ixmdon  County  Council,  dittriei  hoards  and  valriet,  (p)  to  make 

hytl'f      '     ""       '■  ■■  1   and  every  district   Imard   and   vcatry 

r»-«|»  ■  .tor,  and  rcjieal  hyeLaws  for  all  or  any  of 

the  purjio**-^  i"ii.iwiiig  ;     iiini  i.h  to  iwyj 

for  regnUtinK  the  bodncM  and  procMdinga  at  their  meetings  and  of  committees 
appoiniM  bjr  tbem, 

the  apjwbtment  and  removal  of  tlieir  oflScen  and  lervantii,  and 

Um  danea,  conduct,  and  rcraooeration  of  stich  officers  and  servants ; 

■ad  the  aaid  [CouiMi/]  may  alao  from  time  to  time  make,  alter,  and  repeal 
bfriawa 

for  refjnladng  (a)  tbe  material  of  the  paremeot  and  roadway  of  new  streets  and 
roads,  (o)  and 

(0  8m  (.  »;,  p^. 

fa)  8m  •.  SOO  <>(  th«  Doildiiu  ■'■"■■■  <^    i,  intr. 

If)  am  mou  (/),  «•«»,  p.  «I. 

(a)  Ths  word*  "Ih"  \'..\j,:  1-  v>  I.  wi.Iih,  snriace  inclination,  and"  aad  "and  the 
plans  and  levels  ^r«  irpcaMbyliMLoiiiloanailtlinK  Act,  1N94. 

(o)  S««  lb»  lyn-.  .w«  tmi  R'Trn'«ti"Ti«,  px*,  p.  MI.     Ai  In  wh»t  ai«v 

1*  r»)ain<i  1  c  .InJff    ,  v.  ;.  :3iL.J.  M.C.  137;  /lain- 

y.  Maf.r  .1  3  K«.  I>.  4.     A  :'ig.  II.  15?.     It  wm  bcid 
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for  regulating  the  dimensions,  form,  and  mode  of  construction,  and  tlie  keeping, 
cleansing,  and  repairing,  of  tlie  pipes,  drains,  and  other  means  of  communicatiDg 
with  sewers,  and  tlie  traps  and  apparatus  connected  therewith ;  (p)  and 

for  regulating  the  form  of  appeal  and  mode  of  proceeding  thereon  ;  and  generally 

for  carrying  into  effect  the  purposes  of  this  Act  ; 

Penally  may  be  imposed  for  breach  of  byelaivs.]— and  every  such  board  and  vestry 
may  thereby  impose  such  reasonable  penalties  as  they  think  fit,  not  exceeding  forty 
shilhngs  for  each  breach  of  such  byelaws,  and  in  case  of  a  continuing  offence  (7)  a 
further  penalty  not  exceeding  twenty  shillings  for  each  day  after  notice  of  the  offence 
from  the  board  or  vestry : 

Pou'er  to  Justices  to  remit  penalties.']— Proyided  always,  that  under  every  such 
byelaw  it  shall  be  lawful  for  the  justices  before  whom  any  penalty  imposed  thereby 
is  sought  to  be  recovered  to  order  the  whole  or  part  only  of  such  penalty  to  be  paid, 
or  to  remit  the  whole  penalty : 

provided  also,  that  no  byelaws  shall  be  repugnant  to  the  laws  of  England  or  to  the 
provisions  of  this  Act;  and  that  no  byelaw  shall  be  of  any  force  or  effect  unless  and 
until  the  same  be  submitted  to  and  confirmed  at  a  subsequent  meeting  of  the  board 
or  vestry  : 

provided  also,  that  no  penalty  shall  be  imposed  by  any  such  byelaw  unless  the  same 
be  approved  by  one  of  Her  Majesty's  principal  Secretaries  of  State,  (r) 

203.  \_PuMication  and  Evidence  of  Byelaws.'] 

204.  Buildings  not  to  be  made  over  seivers  without  consent.] — No  building  (s) 
shall  be  erected  in,  over,  or  under  any  sewer  (0  vested  in  the  [London  County 
Council],  or  in  any  vestry  or  district  board,  without  their  consent  first  obtained  iu 
writing;  and 

if  any  building  be  erected  contrary  to  this  provision,  the  board  or  vestry  in  whom 
such  sewer  is  vested  may  demolish  the  same,  and  the  expenses  incurred  thereby 
shaD  be  paid  by  the  person  erecting  such  building. 

211.  \_Power  to  appeal  to  the  London  County  Council  against  orders  and  act  of 
vestries  and  district  boards  in  releition  to  construction  of  works],  (u) 

215.  [  Wliere  two  or  more  persons  are  to  do  any  act  or  pay  any  sum  of  money, 
vestry  or  district  board  may  apportion  the  same.] 

216.  [Poiver  to  vestries  and  district  boards  to  spread  repayment  of  expenses  over 
a  period  not  exceeding  twenty  years.] 

220.  Service  of  notices,  etc.,  on  metropolitan  and  district  boards  and  vestries.] — 
Any  summons  or  notice,  or  any  writ  or  other  process  at  law  or  in  equit)',  or  any  other 
matter  or  thing  whatsoever,  required  to  be  served  upon  the  [London  County  Council], 
or  any  district  board  or  vestry,  may,  unless  herein  otherwise  provided,  lawfully  be 

umler  s.  16  of  41  &  42  Vict.  c.  32  that  l.vel.iws  under  thnt  Act  were  governed  bv  the  interpre- 
tation of  words yivenm  the  Act,  Blashili  v.  Cliambers,  14  Q.  B.  D.  479.  Bv  the'lnterpretation 
Act,  1889,  s.  31,  expressions  used  in  rules,  regulations,  or  byelaws,  made  after  the  commence- 
meut  of  that  Act  under  stututory  power,  are,  unless  the  contrary  intention  appear,  to  have  the 
same  respective  meanings  as  in  the  Act  conferring  the  power.  As  to  reasonableness  of  byelaws, 
sec  Treasure  if  Co.  v.  Bermoiulse;/  B.  C.  (1904),  08  J.  P.  206. 

(/))  Some  provisions  which  followed  here  as  to  privies  and  cesspools  are  repealed  bv  the 
Public  Health  (London)  Act,  1891,  p„it,  p.  609.  1  i  j 

('/)  Compare  s.  158  ot  the  Public  Health  Act,  1875,  post,  p.  030. 

(1)  See  Koiflslam!  v.  Hahei'.,  08  J.  P.  159,  a  case  on  byelaws  made  under  this  section :  and 
MetrnpoUtan  Industrial  Dwdllni^s  Co.  v.  Lorn;  (1904),  68  J.  P.  113. 

(,«)  h^ee  note  to  s.  5  of  the  Building  Act,  1894,  ante,  as  to  the  word  "  building  : "  and  see 
s.  75  of  the  Act  of  1862. 

(0  Sec  ss.  68  and  69  of  the  Act  of  1S62,  post,  as  to  penalties  on  persons  placing  buildings  on, 
and  interfering  with,  sewers.  r  i         o  &       > 

(")  See  s.  57  of  the  Met.  Man.  Act,  1862,  post. 

See  TuiHer  y.  h'anJswort/i  District  BJ.,  27  L.  J.  Ch.  342,  as  to  the  jurisdiction  of  the 
Chancery  Division. 

See  s.  29  of  25  &  20  Vict.  c.  102. 
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•crrcU  by  •'■  •  n-mally  U>  lli'  •']• 

botinl  or  T<  ~  >4tuo  at  the  prii.  irJ 

r  Ttatry.  (x) 

231_   .<-.    ,  irrt  itiul  I'^cujiirr*  and  olhrr  jtenoHB.'] — AH  nolioea 

l.v  iliU  Ai  t  to  tlio  uwiiiT  or  occupier  of  any  land  or  prcmisvn, 

1  iuch  owner,  occupier  or  ponoii,  or 

'  '  -      '        ,  f  abo<lc,  and  any  notice  nyjiiireil  to  l>o  given 
I  tlioro  be  no  occupier,  be  aflixtd  to  some  con- 

ui.l  It  uliall  not  bo  nccesaary  in  any  notice  to 
|. remises  to  nnnic  such  owner  or  occupier  : 

no  iiccupier,  ami  the  owner  of  any  Kuch  land 

r  that  of  his  a^'ent  in  known  to  the  vestry  or 

1  iiMtiii'  is  u'iveii,  or  any  of  their  ollicctn,  such 

".\\  or  loft  with  isoine  innmto  of  his 
:       iigli  tlio  jMwt  omcc,  aildresiied  to  him 
\  r  last  known  place  of  abode  in  tho  Uuitetl  Kingdom,  or  scn-cd 

.lid. 

SS4.  Tntdrr  o/amrhdi  hrfun  oHitm-Y-M  any  porty  have  comrailtcd  any  irrcgu- 
!ir;'v,  tr<Mpaai,or  other  wrongful  proccoJing  in  tho  execution  of  this  Act,  or  any  Act 
I,,,   .rtmniled  tiicrewith.  or  by  virtue  of  any  j)ower  or  authority  given  by  this  Act  or 
r  Act  aa  afore»ni'l,  and  if  l>eforo  action  brought  in  rc»|icct  thereof  such 
;  tcniler  of  nunicient  amemU  to  the  party  injured,  such  last-muntioncd 

1  .1  not  recover  in  any  such  action,  (y) 

236.   li  :  '  -nut,  and  txiinjtenintion,  hmc  tu  he  tuerrtuincd  and  rrtovmd.] — 

In  every  e.i.  ,.          i        , 

llie  am.u.,;  "  .t.-^— ,  costs,  or  expenses  ia  by  tins  Act  directed  to  bo 

uccrtaincl  or  i  .  nmary  manner,  or 

ll,n  TT,,,,rit        .....    LLnts,  or  oxi>cn»c<i  is  by  this  Act  dirccttxl  to  l)0  paid, 

and  '                  I  of  ucertaining  Uio  amount  or  enforcing  tlio  payment  tlieroof  in 

m,  .to,  be  ascertained  and  determined  by  and  slmll 

bo  r  1  tb''  .Tiniiunt  of  any  com|K.MiKnlion  (j)  to  be 

11,4,1,  'y  C'uunriVl,  or  any  vc»itr>' or  district 

boari  .  i'O  soltJcd,  in  case  of  dispute,  by  and 

atnll  \ms  !■  ,  uiilcis  the  amount  of  comi-cnKntiun  claimed 

exceed  fil;  ■  amount  tliorvof  shall  l>c  settled  by  arbitration, 

acconling  t.>  i:  '•  in  the  I.anilB  Clauses  (.'onsolidiition  .Vet,  IH-l."), 

which  are  »pl  -  of  disputed  comininsatiou  are  oulhorisud  or 
required  to  bo  stlt.' •!  Iv  .ul.itr.jli'ii.  ^'^) 

S96.  Mrlh"l  </  ;  ■-'••■•  '-''.-  .„.ii^,t  in  qurttiunM  of  dnmayr;  r/f.] — Wliero 
the  amount  ipf  any  my  Aimage,  costs,  or  exi^-nses.  is  to  bo 

determined   bv  nr'l.j  ■  two  justiccn,  it  i-hnll  l>o  lawful  for  any 

justico,  o|"in  the  applii  a:  'rty,  to  rimmon  the  other  party  to  np|>ear 

before  two  Justin.  •*   .v.  n  •  ,  to  l)0  named  in  such  summons;  and  u|H)n 

tho  ap|H.-aran(.  rties,  or,  in  tho  alidonco  of  either  of  them,  u|Hjn  prixil  of 

dno  scn-ico  cjl   ■  .  ns.  it  shall  l>«  lawful  for  such  two  justices  to  hear  and 

dolorminc  tbo  matter,  and  for  tliat  pur{ioao  to  examine  luch  parties,  or  any  of  tiicm, 

(x)  S»«  .I.-'.".  T.  Acton  L.  BJ.,  M  Ch.  I».  Kl,  followed  ia  llrorn  r.  Mayor,  He.,  o/  DnmMahle 
(laW),  2  fh.  37H.  ... 

(«)  ttM  PnUte  Aotborilia  ProUctioa  Art,  II03,  ■•  t»  limitatwii  of  acUoss  aKaiiut  local 
aalharitia*. 

(<)  8m  M.  C»,  M,  aait  ISO,  a*  to  vcrtm*  and  disthct  boanli ;  and  ■.  ISS,  as  to  the  Conoly 

(a)  !)««  M.  ti  to  37  of  8  Vict.  c.  18. 
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^^Ji::::^:^^'  -^"^^  ™'^'^«  -<='>  °*'-'  -  -"  -  ^o  costs  as  otherwise, 

h.posIdt"hi7Attrhv'f     V  f  ^^  ^T'--"-  43-]-Every  penalty  of  forfeiture 
M,°l?t  nnt.fK      '•      ^  a"3' bj-elaw  made  ,n  pursuance  thereof,  the  recovery  of 
Wn,o  •     otherwise  provided  for,  may  be  recovered  by  snnm^.ry  nroceedines 

before  any  justice  in  manner  provided  by  the  11  &  12  Vict  c.  43,  "  to  frcSuie 
\vI^^T  °f  *''«,'^"""^^  °f  J"-^tices  of  the  peace  out  of  sessions  w  thin  Endand  aS 
Wales  with  respect  to  summary  convictions  and  orders."  (J)  J^"oiana  ana 

228.  Damages  to  he  made  good  in  addition  to  iMudty.]~lt  throu<^h  anv  act 
bv^bt'  a''.'^"""'^  °"  ^^^oo-^S^hereof  any  person  lia's  incurred  any  penalty  imposed 
any  vestry  or  district  board,  has  been  committed  by  such  person,  he  shall  be  liable 
to  make  good  such  damage,  as  well  as  to  pay  such  penalty;  and  tl  e  aC  nt  of  such 
damage,  m  case  of  dispute,  shall  be  deterrnined  by  the  ju  tices  by  Xrthe  party 
mcurrmg  such  penalty  is  convicted,  and  the  payment  of  the  amount  osuh  damage 
may  be  enforced  m  all  respects  as  such  penalty.  u*"iage 

229    Transient  offenders.}-It  shall  be  lawful  for  anv  ofBcer  or  servant  of  the 

Tl.^u'"^"",  ^T*"  ^'"''''^'  "^  ^">'  '-"''^y  "^  district- board,  and  for  any  pol  ce 
constable  and  all  persons  called  by  him  to  his  assistance,  to  seize  and  de  iin  anv 
person  who  has  committed  any  offence  against  the  prov  sions  of  this  Act  or  anv 
byelaw  made  in  pursuance  thereof,  and  whose  name  and  residence  si  a  l^  unknown 
to  such  ofhcer  or  servant  or  police  constable,  and  convey  him  with  al  convenient 
despatch  before  some  ustice,  without  any  warrant  or  other  authoritv  han  this  Act 
and  such  justice  shall  proceed  with  all  convenient  despatch,  to  he  hea  n'  and 
determining  of  the  complaint  against  such  offender.  t  it^  uearin^  ana 

230.  [Proceedings  not  to  he  quashed  for  want  of  form.']  (c) 

^pf=nn'ff  ?'""*"' -"''Tf^  '"  ''PI^V°  ?'^'-'«'-  sf«s'0"s  on  giving  secnrityA-l?  any 
person  feel  aggrieved  by  any  adjudication  or  determination  of  any  justice  or  justices 

mav.nnLT  ^"^  P'"f ""  "'  ^°'^'''''''  ""''"■  '^'^  P^°^'^'°°^  °^  ^liis  Act,  snci'i  pa  ty 
,Tnlcs?ft  bit.  f  ^'"h  ■''r'l""^'7''''°"''  '^"'"°  ^"'^'^  •''PP«*1  ^hall  be  entertained 
ndnl.r  '"''';''""/''"]■  "''^"'■''^  "«^'  ''^"''  t''«  making  such  determination  or 

and  tro,  nT'  T  /T  *°"  ^T  '?°'''^''  '"  ''''^"'"  °^  ^"^'^  '-^PP^^l'  stating  the  nature 
and  grounds  thereof  be  given  to  tlie  party  against  whom  the  appeal  is  brou-ht  nor 
unless  the  appellant  forthwith,  after  such  notice,  enter  into  recognizances  with  two 

rrer^1X*SSon°(?"'^^'  ""^  '°  P™^^^"'''  ^"<='^  ^PP«^''  -^  *°  ^'''^'^ 

232.  Court  to  nud-e  such  order  as  they  think  reasonahle.l— At  the  general  or 
r;rt';n!ftr°'  ^°';-'"''^  '"'^'^  ""^'-^"^  '^  f?'^-^°  *«  ««"^'«''all  proceed  tSTear  and 
tbi  MlZn."  'P'-'  "'  "  f'"™"T  "^fy-  °'  ^'^'^y  "'-"^y'  '^  *ey  think  at.  adjourn  it  to 
the  following  sessions;  and  upon  the  hearing  of  such  appeal  the  court  may,  if  they 

adiudic.;;nn  °''l  1"^  P'"'"y  •"■  '■°.rf«!ture,  or  they  may  confirm  or  qilash  the 
ids  S  tn  1  Z  '  ?r  T"'y  P'","^  *°  *'^«  appellant,  or  levied  by  distress  upon 
n  ./pM  Ji  returned  to  him,  and  may  also  order  such  further  satisfaction  to  be 

made  to  the  party  injured  as  they  may  judge  reasonable,  and  they  may  make  such 

damiZ^'!.rfr''''"°  ■'  ^^  '■  M°*  "^  *•"=  *^'''-  '*^''°-  A''''  188-2,  extended  to  recovery  of  any 

tteTSor^^ii^Lrrcrrsotri^o?:^.."''"^''^  -^  °°'  »"^"^^-  p™^-''^'^  ^--  ^°''-' 

(<■)  See  R.  V.  Wood,  5  E.  &  1!.  49  :  ^.  v    DicLvnvnn    7  TTi    *  m    bqi  .   r>  ir  ^        j-, 

rifrvr'  ^J^^-  *  1":  5-? ;  •'^-  ■^-  Srouffhtott  Bd.  of  Health,  12  L.  T.  310. 
isrS  ;  JnM  "''<'7^''  justice  directing  the  demolitioa  of  a  building  under  s.  75  of  the  Act  of 
ind  therefore  no^"„nne  IT      ""t^  "'P'*^-'  *°  "  '"^"""y  »^f"*iture"'  within  the  above  sect  on, 
jaiU,Ue.ex,  9  Q.  13.  D.  41.    boe  /?.  v.  iJncirt  Rural  Sanitari/  Authority,  1  Q.  B.  D.  558. 
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onlor  ooncerning  tho  coeta,  both  of  the  aJjudication  and  of  tlic  appeal,  as  tliey  may 
think  rcMouablo.  (<) 

[Sa.  233  aud  234  an  rrpealtd  6y  M.  107  and  105  o/  Ihe  Met.  Man.  Act,  1802.] 

LsTUirBITATIO!!   Of   AcT  (/). 

ISO.  Jul  of  IrriliM  :    "the  mrtnijxJii :"] — In  the  constnictioii  of  llii« 

Act  "  lli«  !  '  nhall  bo  de«roc4l  to  include   llic  City  uf   London,  and  tiiu 

|«»ri.il.  '  .-d  in  the  nchtilulen  (A),  (It  .  and  ((';  to  tliis  Act  :(u) 

"  t'.  — ■■  tlio  Cily  of  London  "  khull  bo  deemed  to  include  all 

Kirti  iiuw  uiUim  Uic  juii^dictiou  of  tho  Commiiuiioncra  of  Sewcrti  for  tlio  City  of 
I.<'r.'l'>n  :  and 

"  i'aritk  :  "] — the  woni  "  |iariiih  "  rJiall  include  any  [iluce  mentioned  in  schedule  (A) 
to  thU  Act,  and  any  place  or  combination  of  |>Lice!i  mentioneil  in  bcliedulc  (H)  to 
lhi<t  Act,  for  which  one  or  more  member  or  niembeni  is  or  are  to  be  elected  to  any 
district  buani; 

•  "— ■  • '■  ''  ■'  ■   "Tprcwion  "the  overseers  of  tlie  poor"  »hnll 

.<■  and  collect  or  cause  to  be  collected  tlio  rule 


I 


.  rate  or  rates  raiseil  under  thiji  Act  by  tho  /x>ii</oii 
'  r  ili-tri'  t    l'<  ard  nliall  mean   the  sums  and  rates 

ineil]  and  tlio  suma  authorised  to 
1  ...  .      :uely ; 

"  Uu-Htr :    J — the  «ford  "  owner  "  (A;,  slinil,  except  fur  the  puq>OKC  <if  the  provision 
uf  (!it<   Art  ri-|iiiriii(;  notice  to  Ik)  svrved  on  owners  or   reputeil   owners  of  land, 
'!  to  one  of  lli-r  Mnjnity's  princi)ul  Secreliiries  of  Slate  for  his  con- 
[•oircrB  of  taking  land,  or  any  ri);ht  or  easement  in  or  over  land, 
mean  the  (K-rson  for  the  time  bein;;  receiving  the  rackrcnt  of  the 
-I  in  CKiini-clion  with  which  the  saiil  word  is  used,  whetlier  on  his 
r    1      I  •         r  tri^iee  for  any  other  jwriion,  or  who  would  so  receive 
1   •.         ■  ■••(  were  let  at  a  rackrent(^); 

•'t"(/>   shall   apply  lo    and    include   any   highway 

>       mmpikc  road),  aiiil  any  road,  brid^^e  v>"'t  bein^  a 

.;,  nitukrc,  court,  alley,  iia.ssage,  whetlier  a  thoroughfare 

.^         rdt    "  or  tlKy  may  coiiflnu"  to  Uie  end  of  tlio   icctioD  by 

ulinn  nf  Unn«  in  •,  A  nf  ih«  l>ooi|nn  nuildinK  Act,  1894  ;   in  •.  112  of 
\        •  ;     "  ■'>■•  TuWic  Health  Act,  l>f;i,putl. 

'■  r»  hrld  lo  lie  "niriicr»  "  williin  this  icction. 

It.  iii).     An  to  ■  u-iwiit  for  lifr,  arc  .Ii-Ton  v.  Crairlry,  W  Ch.  I).  431. 

'*  ho  ar«  **nwtirr«,"   llijlamtt  v.  Km»iuijUtn    \'rttry,    L,  K.  2  i\  V.  2C6, 

' 1  K.  II.  KSl  :    ■  ',.W 

■  f'  II'.  r.  /  ■  o., 

'lie  I'ulilic  II  i'<n) 

■■Itt  iu-Wt  u>  M.  4  sad    1»<J  •>(  Uie  i'uUic   Health  Act,   InlJ,  fi-ul, 

(I'JOI),  1  y.  H.  iOI  ;  orrrrulril  Id  /„  V.  C.  v.  .Mayjr  ./  U'aitJtirurtk 

f."»rt  hivin.;  *  'tri'  "f  lurid  I  inclic.  ni.!.-  and  y.'itrvt  I  iv.  »l>ultioK  on 

ilm  wnoli* 

'.  *m»  held 

'-'Vf. 

wsnlt  til-  /(■/. 

1!    I>.  •.'11  £1, 

III* 

rd, 

■  ' •      ■ -"IT 


(») 

47 

i 

til 

■•  W 

,, 

M  . 

IVI 

.S-- 

.      1 

1^1 

Ili 

.    t 

11 

.■  1 

J  '    il        .      \\ .  It.  110. 

,  .s..  ;,  '.  ^  T.  Mil€  Knd  (HJ  Ton  Vnlij,  27  L.  J.  Q.  it.  308;  SI.  Join,  llamplrad 
nv<«ryi  V.  Il,~,f»l,  IS  g.  II.  tl.  lU};  sDd  M«  •.  1 1»,  amit.  IxHMlon  IluildiDK  Ac«,  ••  :• ; 
L  C  d  T.  tliUkM,  CJ  L.  J.  M.  t.  104  J  Sc-il  V.  /^ir»,  Ofl  J.  V.  iM.     Scr  |..  470,  o-lr. 
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01-  not,  and  a  part  of  any  such  highway,  road,  bridge,  lane,  footway,  square,  court, 
alley,  or  passage ;  (m) 

"  Drain  :"] — the  word  "  drain  "  shall  mean  and  include  any  drain  of  and  used 
for  the  drainage  of  one  building  only,  (n)  or  premises  within  the  same  curtilage,  («) 
and  made  merely  for  the  purpose  of  commvmicating  with  a  cesspool  or  other  like 
receptacle  for  drainage,  or  with  a  sewer  into  which  the  drainage  of  two  or  more 
buildings  or  premises  occupied  by  different  persons  is  conveyed,  and  shall  also 
inclu'.le  any  drain  for  draining  any  group  or  block  of  hoiisos  by  a  combined 
operation  (o)  under  the  order  of  any  vestrj'  or  district  board ;  (p)  and 

"Settlers:"] — the  word  ''sower"  uhall  mean  and  include  sewers  and  drains  of 
every  description,  except  drains  to  which  the  word  "drain,"  interpreted  as  aforesaid, 
applies;  and 

'' Ashjiit."] — the  word  "ashpit"  shall  include  "dustbin." 

251.  This  Act  shall  commence  and  come  into  operation,  save  as  herein  otherwise 
provided,  on  the  first  day  of  January,  1856. 

(»i)  See  ss.  105,  lOn,  ante. 

(n)  As  to  an  .ircade,  such  as  the  Lowther  Arcade,  see  St.  Mart!n-!n-the-Fidih  v.  Bird 
(1895),  1  Q.  H.  428  ;  Pilbiow  v.  St.  Lconanrs,  ShoreJHch  (1805),  1  Q.  15.  433  ;  Applei/ard  v. 
Lambith  \'c.'tri/  (1897),  6G  L.  J.  Q.  B.  347.  In  IluUaiul  v.  Ltizarus  (1897),  CO  L.  J.  Q.  B.  285  ; 
CI  J.  P.  262,  a  rain-water  pipe  was  held  to  be  a  drain.  This  case  wns  approved  in  Siiles 
v.  Fulham  Bmough  Council  (1903),  1  K.  B.  829.  .See  also  Meaner  v.  Ftilham  Corporation 
(1904),  2  K.  B.  383.  See  also  Geeii  v.  Newington  Vestry  (1898),  2  Q.  B.  1;  Gorriugc  v. 
Shorcditch  Borough,  GG  J.  P.  565. 

(o)  As  to  the  meaniu;,'  of  "  conihined  operation,"  see  St.  ilattltew,  Bethnal  Green  (Vestiy)  v. 
London  School  Bd.  (1898),  A.  C.  1190. 

(p)  See  s.  112  of  the  Met.  Man.  Act,  1862,  as  to  the  word  "drain."  And  see  Kenhate  v. 
Taylor,  [1895]  2  Q.  B.  208. 
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AN    ACT    TO    AMKNl)    Till:    MHTKOPOLIS    I.OCAI- 
MANAGKMKNT   ACTS 

25  &  20  Vict.  c.  1m2. 

['ih August,  IfttVj] 

44.  OwHrrt  and  neeupim  of  land  mity  execute  m-irki  o/  drainage  at  their  uirn 
erpeiue.]  —  h  -l.  .'1  I-  bwfiil  for  tlie  owikth  or  ocnipiers  of  aiiv  laiul  or  priMiiixcB  in 
nay  |«n>!  r  |iart  within  tlio  liiiiitx  of  tlio  nii'trn|ioliii  as  iluriiii-Ml  liy  tlio 

fintly   re  ■■'>   wiili  Iho  cijn>cnt  ami   suljict  to  tlio  regiilalioiiB  aiul  con- 

ditions li'  no),  to  construct  H'Wvm  at  tlicir  own  ex|>cnsc  for  tlio 

\  irj-.^.-  land  or  pri'niUc-x ;  and  it  »linll  !«  lawful  for  ony  vi-»try  or 

inl  in  whom  the  iivwcrs  in  any  |>ari!ih,  district,  orjiart  arv  vcHtod,  if  tlu'V 
if  just  and  pnJiT  «n  to  ilo,  to  ct>ntril>utc  out  of  the  rattw  nnder  Uicir 
I  .''!o  to  tlie  •■•■  (  works  uf  sewerage  to  tlio  coiits  of  any  scwvra 

I    :,  the  puqx  i.(6) 

47.  J'ritate  parlirt  br/urt  Irttnehimj  leweri  inln  iiutin  or  diMtriet  sru-rr*  to  aftjJy 
f' 'tin  f/  irj/ria,  «/<■.]— Kvcry  |K.T>ion  other  than  a  vcstrj'  or  dintrirt  Iwiard 

to  make  or  hraiich  a  »ewer,  cither  into  a  newer  vented  in  the  [l,ondim 
I  ...  '  .ii.."//!  ..r  into  a  newer  vested  in  any  vestry  or  district  hoard,  ."h.ill  in  the 
finit  plan  and  siTtion  thereof  liefore,  and  apply  for  the  xnnction  of, 

till'  t    Uoaril   of  the   parish,  diKtricI,  or  |>art  in   which   biicIi    Ia.st- 

situnte;  and  no  newer  shall  In-  be'^nn  to  he  niaile  hy  Biicli 
:  in  writin:;  of  such  vestry  or  dUtricl  board  hliall  have  hcen 

obtained,  (c) 

48.  Sf'-  i-f  iDHit  lie  given  l^ej'ure  dntinn  ran  lie  brnnehrd  iiil" 
main  te-  na  intendini:  to  make  or  branch  any  drain  into  a  sewer 
rested  in  tn--  ^/.••na.  n  <  ■  '■  ''  '  "  n  clear  days  before  commencin^; 
any  works  for  that  pnq  n  to  the  vestry  or  Ixiard  of  the 

pari  '      '■  '"■  ■'      >>nii  II  -11  .  1  :■•■  Hiliiatc,  acconijianied  by  a  plan 

shii  .  as  may  1  :   by  any  byelaw  or  niioliition  of  the 

said  1=  „......,  , .  .lad  no  audi  .......  ...,.4ll  lie  commenced  until  the  sanction  in 

writing  of  Uie  said  ventry  or  district  board  sliall  have  been  given. 

b<^     '                       '1*    U>   ah-  'it ion;    el'-.,   of    design!  fur    texrert 

jir-                               '■ — Whoii  I  to  nbmdin  pither  whollv  or  in  part, 

or  t>  •             M-ly  »nbmitt<?<l  to  ami 

sppr  r  siirh  desire  slinll  lie 

pven   i'V   til  •   v.!.trv   cr  '      m 

cibtainoi  to  lhi>  said  [f '• 

tlie  nature  of  the  alandum  j'  m,  i  •.•■   i  ■    i,  i  i);itr.i<!i  'n,  or  ani  ration  Mcireu  ;  .niii| 

(.))  /.-.  i!,r  .\.t .  f  ;■'■•..  ,     ,  . 

I '  <  sod  ilUtrict  lioarda  i>  a  useful  ooe  wbrr«  Isod  bs* 

{',  ^..  -.-  . .  .--  .    ,- ..  ...  -  .,. 

•tnMliDa  of  tr>' 
lartin  h>  the  ; 
Cn'i         '  ;  >.  I/J  u(  Uiu  Mit.  M&Q.  Act,  l.t.^,  uuu,  uui  Kc  y.'.  V. 

c. 

11.  ' ; '<    -.--.   ...   -u.irtrd  within  twclvt  moBtbt,  a  frrth  ap(iliratton  must 

b*  SIMl*. 
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no  suoli  abandonment,  extension,  contraction,  or  alteration  shall  be  made  without 
the  previous  approval  in  writing  of  the  said  \_County  Council]  ;  and 

no  person  other  tlian  a  vestry  or  district  board  sliall  abandon  wholly  or  in  part, 
or  extend,  contract,  or  alter  in  construction,  any  sewer  approved  or  sanctioned  by 
the  lLondo7i  County  Council^,  without  the  previous  sanction  in  writing  of  the 
vestry  or  district  board  in  whose  parisli  or  district  the  works  were  intended  to  be 
executed,  to  be  applied  for  and  given  in  the  same  manner  as  hereinbefore  directed 
with  respect  to  new  sewers. 

52.  Expense  of  constructing  sewei's  in  nev>  streets  and  streets  laid  out  since  Jan.  1, 
1856.] — Where  any  sewer  sliall,  after  tlie  passing  of  this  Act,  be  constructed  by 
any  vestry  or  district  board  in  or  for  the  drainage 

of  any  new  street,  {d)  or 

of  an}'  house  or  houses  erected  since  the  first  day  of  January,  1856, 

the  expense  of  constructing  such  sewer  and  the  works  appertaining  thereto, 
including  the  cost  of  gullies,  side  entrances,  lengths  of  sewer  at  the  intersection  of 
streets,  and  other  incidental  charges  and  expenses,  shall  be  borne  and  defrayed  by 
the  owners  (e)  of  such  street  or  houses  and  of  the  land  bounding  or  abutting  on  such 
street  respectively,  and 

the  said  expenses  shall  be  apportioned  by  the  vestry  or  district  board  in  such 
proportions  as  they  may  deem  just,  (/)  and 

the  amount  charged  upon  or  payable  in  respect  of  each  house  or  premises  shall 
be  payable  before  the  works  shall  be  commenced,  during  their  progress,  or  after  their 
completion,  as  the  vestry  or  district  board  shall  in  each  case  determine,  either  in  one 
sum  or  by  instalments,  within  such  period,  not  exceeding  twenty  years,  as  the 
vestry  or  district  board  shall  direct ;  and 

any  such  sum  or  instalments  shall  be  recoverable  from  the  present  or  any  future 
owner  of  the  said  house  or  premises  either  by  action  at  law  or  in  a  summary 
manner  before  a  justice  of  the  peace,  at  the  option  of  the  vestry  or  board,  (g) 

53.  Expense  of  constructing  sewers  where  there  had  be/ore  heen  only  open  sewers.^ — 
Wliere  any  sewer  shall  be  constructed  by  any  vestry  or  district  board  in  a  street  {h) 
in  which  pre\'iously  to  such  construction  there  had  been  no  sewer,  or  only  an  open 
newer,  but  where  sewers  rates  have  been  levied  previously  to  such  construction, 
the  expense  of  constructing  sucli  sewer  and  the  works  appertaining  thereto,  including 
the  cost  of  gullies,  side  entrances,  lengths  of  sewer  at  the  intersection  of  streets,  and 
otlier  incidental  charges  and  expenses,  shall  be  boi'iie  and  defrayed  in  part  only  by 
the  owners  of  the  houses  situate  in  and  of  the  land  bounding  and  abutting  on  such 
street  respectively ;  and 

the  amount  to  be  borne  by  such  owners  shall  be  determined  by  the  vestry  or 
district  board  in  each  pailicular  case,  and  the  residue  of  such  expenses  shall  be 
defrayed  by  the  vestry  or  district  board  out  of  the  sewers  rates  levied  in  their 
parish  or  district ;  and 

the  amount  so  charged  by  the  vestry  or  district  board  upon  or  in  respect  of 

('/)  This  iucludes  a  new  street  in  the  popular  sense  of  the  term,  as  where,  for  instance, 
a  country  lane  is  built  upon  at  lioth  sides  :  Pound  v.  Plumstead  Bd.  of  W.  (1871),  L.  It. 
7  Q.  B.  183,  and  see  Chrlenicell  Vestri/  v.  Edmomhon  (1902),  2  K.  B.  336. 

(i)  See  3.  250  of  the  Met.  Man.  Act,  1855,  ante,  for  definition  of  "owner,"  and  s.  110  of 
this  Act,  post,  by  which  these  Acts  are  to  be  construed  as  one  Act.  See  s.  5  of  the  Building 
Act,  1894,  and  notes  thereto  as  to  "owner."  See  also  s.  105  of  the  Met.  Han.  Act,  1855, 
ante. 

(./")  The  authority  appears  to  have  absolute  discretion  as  to  the  principle  of  making;  the 
apportionment  provided  they  act  bond  fide:  Met,  Dlst,  Hi/.  Co.  v.  Fidhum  Yeetri/  (1895), 
2  il  B.  443. 

(9)  As  to  limitation  of  time  for  proceedings,  see  Tottenham  L.  Bd.  v,  ItuwM,  L.  R. 
1  Ex.  D.  514 :  ib.,  15  Ch.  D.  378. 

(Ji)  Theword  "street"  includes  a  "new  street"  as  defined  bv  s.  112.  St.  John,  Ilampstcad 
(Vcftri/)  V.  Cotton,  12  A.  C.  1 ;  and  see  Sheffield  v.  f'tdliam  liist.  Bd.,  L.  R.  1  Ex.  D.  395 ; 
and  Fnlliam  Dift.  Bd.  v.  Goodwin,  ib.,  400. 

As  to  the  limit  of  time  for  apportionment,  see  Bradley  v.  Creenicich  Disf.  Bd.,  L.  R. 
S  Q.  B.  D.  384. 
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I  or  premkw  thail  Uj  |  '  <1, 

;  Ibdr  proKrcM,  or  iIUt  tJi>  "li 

AtennilM,  either  in  ono  lum  ur  I  -  >ii>  w>iliiii  bucIi  (wriuU,  iioi  exceed- 

ing twenty  jrean,  m  iJk"  r«>^try  or  Ixxi:  -t ;  aiul 

anv  -    '  '  'uill  Ik;  iiijvcraMo  from  the  present  or  any  fiituro 

owiikV  <  i>itlii>r  liy  arlion  at  law  ur  in  a  Htiinmary  manner 

1.  "  \  eKtry  or  lii>ar<l  : 

■  of  wliirli  xewera  rotoii  li»vo  bccn 
Icviixj  lor  nv.- V.  ui.'  iir-t  .i.iv  (iT  .i.iiiimry,  l>*5<j,  hlioll  bo  Bubjcct  to  bo 

chaqged  nndcr  tl:  c»ntaineil  in  thii  i>uction. 

64.  Lamd  mai,  '  in  a  'cm  jn^ijuirtii^n  Ikiin  },uuk  jm^jfrrli/.] — In  apjior- 

tioiiiiii:  ill"  coot  '\:'^  -.«>M  miller  tlio  provisioiui  contained  in  tlic  two 

1  M  the  conNlniction  of  hewers  wholly  or 

1. 1          .  lo  lawful  for  any  vcstrj' or  distriet  lioard 

to  ettarifo  liw  owners  •  1'");  ur  libiittinj;  on  any  Mreet  in  n  less  pro|>ortion 

thiUi  tiie  owncn  of  li  rty,  should  tliey,  under  tlio  circunmtancen  of  tbo 
case,  deem  it  just  and  exp«:Jit;iil  so  to  do. 

fift.    HTur     '•      -•   '    -----     '   ■-•■■tl  o>il»,  difrrmce  In  U  rr/umlcl  hii,aiid 

wktn  f«M  ('  case  in  which  tlie  estimated  cx|>en6C!« 

■hidl  cxcee.l  ...^  « ^  ,i.  r^  ,•,,  t.r  ti  ..  ,.,  ,v;.;..ris  contained 

In  tlic  '<ai.l  two  prccc.!  '"  of  sewcni 

wholly  or  i«rtly  at  ti..  ,                                     i<;tween  such 

Mtimated  e\iienM«  and  ih'  ho  repai<l  by  the  vostrj*  or  Uinrd  to  tho 

owners  of  ih"   l^'ti.->''s  'T   ,  .in  tliu  amount  of  any  such  estimated 

upenaet  m  id 

in  any  en-  it'-l  expenses  shall  l>c  less  than  tlio  actual  cost  of 

constructing  any  sewer  or  i'T  the  provisions  aforesaid,  then  tho  owners 

of  the  saiil  house*  or  pn-'  ,  on  demand,  jmy  to  tho  said  vestry  or  Ixyanl 

such  further  stim  of  t  •  .^'eilier  with  any  sums  already  jwiid,  will  mako  up 

tho  amount  of  t)>o  act:.  .  d 

tbo  rwtry  or  district  U  .  I'l  tiio  same  remedica  for  tho  recovery  of 

meh  fnither  sum  as  are  h<  :  for  recovering  any  cx|icn8cs  ap[K)rtioncd 
by  rettriM  or  dictrict  boards  mi'jcr  the  !^id  cnactmcnta. 

86.  Vmhy  nr  Julriet  hnani  iiuiu  <lf/mu  jtarl  ••>'  <  •  ■  ""■  i-iil  of  teunr  m<«».] — It 
•hall  be  lawful  for  tho  veatrr  or  district  board,  v  deem  it  reasonable  and 
just  to  to  do,  at  their  discretion  ti  !.  friv.  m  it  ■  .  r»  rates  to  bo  levied  in 
their  p«ri*h  or  district,  anv  p":  onses  of  and  incident  to  the  con- 
struction of  sewers  under  tlio  ] :  :icd  in  the  said  two  sections  of  this 
Act  relating  to  the  construction  of  sewers  wholly  or  partly  at  the  cost  of  private 
parties. 

87.  \Ai>ff9l  <u}ai»U  ortUrt  t^  irttritt,  etc,  oi  U>  amount  or  apporlionmtnt  r>f 
txptntm  to  Couultf  Council.'] 

flO,  CvmtrOmtinn  to  eott  of  main  ffr^rt  'Ufl  aetrirr*  huUt  linet  Jan.  1,  I85G,  or 

Mtnufttr  lo  bt  built,] — The  jirovisioii^  '  in  s.  80  of  tho  firstly  recited  Act, 

empowering  Te<tri-^   und  'i-'tH'-t   V  1  -r,  at  tlieir  discretion,   under  tho 

rir<-im-!.-i-  -liall  deem  just  to  be  ]iaid  and 

ci.tri!  uti  ;  .,fn<w>  of  the  construction   of 

•owera  int  '  branched,  shall  bo 

extended,  .  ■■  to 

th.'  T fyr  .'  vers 

riiiijtru't''  I    i'   ■  :^  of 

sewen,  ail  I  ly  '..uini/j,  aipi  in.-  '.ain"  jr  •virions 
are  hereby 

all  seweiK  »iuini  u,"  uimi,.    i  ill-  lu' II' 'polis  as  defined  by  the  6rstlT  recited  Act, 

built  since  the  first  day  of  January,  )VA,  or  which  may  hereafter  be  built  at  th« 

E.B.C.  2  Q 
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expense  of  any  person  or  body  other  than  tlie  [London  County  Council],  or  any 
vestry,  district  board,  or  other  body  having  control  over  sewers  within  the  metropohs, 
into  which  house  drains  may  be  made  or  branclied ;  and 

the  said  [County  Council],  vestry,  district  board,  or  other  body,  as  the  case  may 
1)0,  may  at  their  discretion  accept  payment  of  contribution  from  the  owners  of  houses 
ih'aining  into  such  sowers  respectively,  either  in  one  sum  or  b}'  instalments  within 
any  period  not  exceeding  twenty  years,  with  interest  after  a  rate  not  exceeding  five 
pounds  by  the  hundred  by  the  }'ear,  as  the  said  board,  vestry,  or  other  body  shall  in 
each  case  determine,  and  shall  on  receipt  of  any  such  contribution  or  instalment 
pay  over  the  same  to  the  person  or  body  entitled  thereto  ;  and 

every  sum  payable  to  tlie  said  board,  vestry,  or  other  body  by  way  of  contribution 
to  the  construction  of  sewers  shall  be  recoverable  from  tlie  present  or  any  future 
owner  of  the  said  premises  either  by  action  at  law  or  before  a  justice  of  the  peace  in 
a  summary  manner,  at  the  option  of  the  board  or  vestry : 

Provided  that  nothing  herein  contained  shall  prejudice  or  all'ect  the  right  of 
vestries  and  district  boards  to  demand  and  recover  from  the  owners  of  houses  and 
land  the  sums  charged  upon  them  by  such  vestry  and  district  boards  respectively 
under  the  provisions  contained  in  this  Act.  («') 

61.  Eegulations  reapecdnfi  oj)eninQS  into  seivers^ — S.  77  of  the  firstly  recited  Act 
is  hereby  repealed ;  and  in  lieu  thereof  be  it  enacted :  Tliat  no  person  shall 

make  or  branch  any  sewer  or  drain,  or 

make  any  opening  into  any  sewer  vested  in  tlie  [London  County  CounciT],  or  in 
any  vestry  or  district  board,  without  the  previous  consent  in  writing  of  such  board 
or  vestry :  {k) 

Provided  that  it  shall  be  lawful  for  any  person,  (?)  with  sucli  consent,  at  his  own 
expense,  to  make  or  branch  any  drain  into  any  sewer  vested  in  such  board  or  vestry, 
or  authorised  to  be  made  by  them  or  either  of  them  under  the  firstly  recited  Act  or 
this  Act,  such  drain  being  of  such  size,  materials,  and  other  conditions,  and  branched 
into  such  sewer  in  such  manner  and  form  of  communication  in  all  respects,  as  the 
board  or  vestry  shall  direct  or  appoint :  (to) 

Provided  also,  that  wliere  any  contribution  to  the  cost  of  a  sewer  is  payable  in 
respect  of  drainage  into  the  same,  it  shall  not  be  lawful  for  any  person  to  make  or 
branch  any  drain  into  such  sewer  except  in  conformity  witli  the  directions  of  the 
board  or  vestry  in  whom  the  same  shall  be  vested  with  respect  to  payment  of  con- 
tribution under  the  provisions  contained  in  the  firstly  recited  Act  and  this  Act  in  that 
behalf ;  («)  and 

in  case  any  person,  without  the  consent  of  the  said  [County  Council],  district 
board,  or  vestry  as  aforesaid,  make  or  branch,  or  cause  to  be  made  or  branched,  any 
sewer  or  drain,  or  make  any  opening  into  any  of  the  sewers  vested  in  any  such 
board  or  vesti'y,  or  authorised  to  be  made  by  them  as  aforesaid,  or  if  any  person 
make  or  branch,  or  cause  to  be  made  or  branched,  any  drain  of  a  diSerent  con- 
struction, size,  material,  or  other  conditions,  or  in  anotlier  manner  or  form  of  com- 
munication than  shall  be  directed  or  appointed  by  such  board  or  vestry,  every  person 
BO  oflending  shall  for  every  such  oflence  forfeit  a  sum  not  exceeding  fiftj'  pounds ; 
and 

the  board  or  vestry  may  cut  off  the  connection  between  such  drain  and  their 
sewer,  or  if  they  shall  see  fit  execute  the  necessary  works  for  making  the  said  drain 

(i)  This  section  extends  the  proinsions  of  s.  80  of  the  Met.  Man.  Act,  1855,  ante,  and 
authorises  contribution  to  the  cost  of  main  sewers  l)uilt  at  the  expense  of  private  parties,  and 
of  all  sewers  built  since  January  1,  1856,  or  hereafter  to  be  built  by  private  parties. 

(/;)  See  R.  v.  Greenwich  Bd.  of  »'.,  1  C.  &  E.  236. 

(/)  The  words  "any  person,"  in  this  section,  mean  any  person  entitled  to  the  benefits  of 
the  Act,  and  arc  therefore  limited  to  owners  and  occupiers  within  the  metropolitan  area : 
Metropolitan  Bd.  of  W.  v.  L.  and  N.-W.  Ry.  Co.,  L.  R.  17  Ch.  D.  246.  See  this  case  generally 
as  to  this  section,  and  the  power  of  the  County  Council  where  new  houses  are  built  outside  the 
metropolitan  area,  and  as  to  sewage  from  additional  houses.  See  s.  21  of  the  Public  Healtl^ 
Act,  1875,  post. 

(m)  See  s.  76  of  the  Met.  Man.  Act,  1865,  ante,  and  cases  there  cited. 

(n)  See  s.  69,  supra,  and  see  B.  80  of  the  Met.  Man.  Act,  1865,  ante. 
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C'lif.'rinible  to  tlioir  ropiUtiuiis  or  ilircctioris  at  tlio  cxpoiiso  of  tlic  person  mnkiiij; 
iiiird  ,|rnin  nr  iMuiinjij  iho  Muno  to  bo  nuuio,  »iu-li  cxpciuett  to  bo  rocoverwl  cither  by 
*>-ti'ii  at  :.i'v    r  i':  a  saninuvy  manner  before  a  jiuitico  of  iho  peace,  at  tho  option 

of  ill'-  !     If  1  or  vcstrr. 

63.  I'j  >'u •i"»  of  Hint  under  $.  76  of  1ft  it  19  Viet.  e.  120,  /or  making  ordm  ht/ 
I'.iiiV.  ,,,. 7  ■!f'-ict  Auunit.l — Wherean  by  ii.  70  of  tho  finitly  rtcito^l  Act  it  ih 
|.riivi.!...|  rl  I'  !'■  vMtry  or  utntrict  boarvl  Hhali  niake  tlivir  order  in  rclutiori  tn  tho 
ni  >  '  to,  and  cuuM  tlio  MUio  to  bo  notified  to  tlio  |>eri-on  from 
«>l  :.od  in  tho  said  icction  was  received  within  seven  davit  after 

the  r.  II..' ,  nnci  it  ;  :t  that  tiio  tJmo  for  making  such  order 

shoiiM  '  :    Ik' it  thcrcfur  hat 

»!i>'r.    I    .  '    "  have  been  ^imu  i^  .my  vestry  or  district  l>oard  pnrsnnrit  to 

the  sai'l  -■.  ti  .'  lawful  for  tho  mirveyor  of  Hich  vestry  or  lioanf,  if  ho  shall 

d.- .    .    .  j  rfjHT  w)  to  do,  within  tJirco  dnjii  after  tho  receipt  cjf  such 

11.  •  V.    'ry     1   •!  ^'ri.'t  l)oard,  by  writinj;  under  hiii  homl  directed  to  and 

'•  : .     .      ,  •  ■^ii' '■  1  ..tice,  to  require  that  the  building  or  works 

r.'f.  r:.  I  ;  •  t;  1  with  until  after  the  tlien  next  meeting  of 

ill- ^,ll.l  V.    tr.  il  llieir  directions  in  reference  thereto  bliall 

have  1 ri   :    '  ...  I  to  such  |>er*in,  nro\i<IiMl  tli.it  tho  order  of  tJio  said  ve.stry  or 

district  l.iir.l  ^il  1.!  1ms  made  and  notilied  to  tho  said |>er8<in  at  tho  latest  within  liitcca 
dan  aAer  the  receipt  of  Huch  notice  by  tho  vestry  or  district  board ;  and 

In  case  any  |i«rKon  shall  proceed  with  any  building  or  works  contrary  to  lliis 
enactment  he  sliall  forfeit  and  pav  to  ttio  vestry  or  di>trict  l>oanl  a  hum  not 
exceeding  fivo  pounds,  and  alxo  a  further  sum  of  forty  shillings  for  every  day  during 
which  such  ofTenro  slmll  continue,  to  bo  recovcre<)  by  action  at  law  or  in  a  summary 
manner  at  the  option  of  the  rcetry  or  lioord. 

64.  [H'A<T«  jartia  negleel  to  carry  out  icorli  fiuriuant  to  order  of  retlry,  the 
rttlry  may  rteorer  penally  or  do  the  «vr/tj.]  (o) 

88.  PrunlUrt  ill  I^  ,{•  19  Vict.  e.  12*)  ertendett  to  prrtnm  causiny  cffencf*.'] — The 

p«lialtic-  firstly  recited  Act  in  tiio  case  of  |>or8ons  cuminittmg  tho 

olliMiCM  I  1  .ir.   li.^rrVv  fAtonded  and  mado  applicablo  to  all  |>er8ons 

OMHog  tks  c  '  ncex,  or  l>y  whoso  order  or  direction  any 

•acb  offencM  -  '  (/>} 

68.   Tempnrary  proviiion  /or  drainage  of  properly  where  no  proper  tewer  within 

201  "'  -•      ..     '    utji  of  tho  metro|K)li«  in  so  situate 

a*  ■  ■  undue  expense,  to  connect  such 

pru|»Tt_T  null  I'.otti  ~,.v%.i-,  .1111  II  !.<  iv|..-.iiTit  that  eonio  temporary  provision 
nhonld   bo    mado   for   draining  such  pro{>crty  and  abating    tho  nuisances   existing 

thereon  or  can—  '  •'  ■  ■•■ '  •      i'-.  '•'  ii f-  —  ■  •  •■■'■■!,  that 

in  any  caat.  ,  whcllicr  erected  Wforo  or  after 

the  DMBtng  bl   ....  i^p,  and  there  is  no  proper  sower 

within  two  hundre*!  feet  of  any  p.irt  cf  such  houic  or  buildini;,  it  shall  be  lawful  for 
tho  Tontry  or  district  board  of  the  pnri-li  or  district  in  which  such  house  or  building 
is  situato  by  in. tic  in  writing  li  r.-jiin'  tho  owner  of  (.uch  house  or  building  to 
construct  and  Uy  fmrn  ••ii.  Ii  h.  n^.  ir  I  uilding  a  covered  drain  to  load  therefrom  into 
a  coTere<l  waterti/lit  .■•■■«i.  ..1  or  tank  or  other  siiitablo  receptacle,  not  living  under 
a  hooac  or  williin  -u.  li   !:  -;.r^.  o  fnm  a  b^i-to  as  tlio  vestry  or  )>oanl  shall  direct,  ami 

to  oOMlnict  such  ci  v..| 1,  l.ii.l..  '•;  and  the  several  provisions  in  tho 

Ifaltly  recited  Act  with  r.-j  •  <  \  l  •  ■  ■   h<in«o  drains  at  tho  cxpenao  of  Iho 

ownen  of  property,  and  the  r>r  ,v.  ry  r  vm  of  and  the  penalties  for  any 

nniiwim  b  respect  to  the  [irrf  n.i  >ii"'  .  works  pursuant  to  tho  orders  of 

(a)  Partially  rnoialnl  br  Pulilic  Ilralth  (ty>fvilon)  Act,  IS9I,  p^it,  p.  G09.  8««  S.S.  Jame§ 
amj  Jni,,  Cltriemttll  ( it^rw)  r.  trary,  21  y.  U.  I).  7(H. 

ip'  S"  •.  83  of  Um  Act  of  IIU&,  anlr.    Set  buoBnarr  Jarivlirtion  Act,  laiS  (II  *  12  Vict. 

r.   U  .  ..  .S. 

3q2 
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vestries  or  district  lioards  in  accordance  with  tlie  directions  of  tlio  said  Act,  shall  be 
extended  to  and  apply  to  the  making  of  such  cesspools,  tanks,  receptacles,  and  drains, 
and  the  orders  of  vestries  and  district  boards  in  relation  thereto  and  the  expenses 
thereof,  {q) 

68.  Penalty  on  persons  placing  baildinr/s  or  encroachments  on  sewers.'\ — Every 
person  who  shall  knowingly  erect  or  place  any  building,  wall,  bridge,  fence,  obstruc- 
tion, annoyance,  or  encroachment  in,  upon,  over,  or  under  any  sewer  (c)  under  the 
jurisdiction  of  the  \_London  County  Council'],  or  of  any  vestry  or  district  board,  and 

every  person  obstructing,  filling  in,  or  diverting  any  sewer  or  drain  under  the 
jurisdiction,  survey,  or  control  of  the  [County  CotmcW],  or  of  any  vestry  or  district 
l)oard,  without  the  previous  consent  in  writing  of  the  board  or  vestry  in  whom  the 
same  may  be  vested,  shall,  in  addition  to  any  other  proceeding  to  which  he  may  be 
liable  therefor,  forfeit  and  pay  to  such  respective  board  or  vestry  a  sum  not  exceeding 
twenty  pounds  for  every  such  offence ;  and 

the  board  or  vestry  may  demolish  and  remove  any  such  building,  wall,  bridge, 
fence,  obstruction,  annoyance,  or  encroachment,  and  perform  any  works  necessary 
for  restoring  or  reinstating  the  sewer  or  other  work  or  thing  damaged ;  and 

the  party  erecting  such  building,  wall,  bridge,  fence,  or  causing  such  obstruction, 
annoyance,  or  encroachment,  shall  also  pay  the  expense  of  removing  and  abating 
them  respectively,  and  of  reopening,  restoring,  repairing,  or  reinstating  any  sewer  or 
drain  obstructed,  filled  in,  closed  up,  or  diverted;  and 

in  case  of  a  continuing  offence  in  any  of  the  cases  aforesaid  the  offender  shall  be 
liable  to  a  further  penalty,  not  exceeding  five  pounds,  for  each  day  after  notice 
thereof  from  the  [London  County  Council],  or  from  the  vestry  or  district  board,  to 
be  recovered  by  action  at  law  or  before  any  justice  of  the  peace,  by  a  summary 
proceeding,  at  the  option  of  the  board  or  vestry; 

Provided  always,  that  nothing  herein  contained  shall  extend  to  prevent  or  impede 
the  maintenance,  repair,  or  renewal  of  any  buildings  or  works  under  which  a  sewer 
or  drain  has  been  constructed,  but  so,  nevertheless,  that  such  buildings  or  works 
shall  not  injure  or  obstruct  the  said  sewer  or  drain. 

69.  Penalty  on  persons  interfering  with  seivers.] — Any  person  who  shall  take  up, 
remove,  demolish,  or  otherwise  interfere  with  any  sewer  or  part  of  a  sewer  vested 
in  the  [London  County  Council],  or  in  any  vestry  or  district  board,  without  the 
previous  permission  in  writing  of  such  board  or  vestry,  or  who  shall  wilfully 
damage  any  sewer,  bank,  defence,  wall,  penstock,  grating,  gull}',  side  entrance,  tide 
valve,  flap,  work,  or  thing  vested  in  the  [County  Coimcil]  or  any  vestry  or  district 
board,  or  do  any  act  by  which  the  drainage  of  the  metropolis  or  any  part  thereof 
may  be  obstructed  or  injured,  shall  for  every  such  offence  forfeit  and  pay  to  the 
said  [County  Council],  or  to  the  vestry  or  district  board  aggrieved  by  any  such  act, 
for  every  such  ofi'ence  (<)  a  sum  not  exceeding  twenty  pounds,  and  shall  also  pay 
to  such  board  or  vestry  all  the  expenses  of  repairing,  restoring,  reinstating,  or 
amending  any  sewer  or  other  work  or  thing  so  taken  up,  removed,  demolished, 
damaged,  or  interfered  with,  to  be  recovered  by  action  at  law  or  before  a  justice 
of  the  peace  by  a  summary  proceeding,  at  the  option  of  the  board  or  vestry. 

73.  Act  as  to  paving  and  improving  parts  of  metropolis  to  extend  to  laetropwKs  as 
defined  by  this  Act.] — The  powers  of  improving  and  regulating  streets  and  for  the 

{<j)  This  section  relates  to  houses,  wtiethor  built  before  or  after  the  Act.  S.  75  of  the  Met. 
Blan.  Act,  1855,  ante,  by  which  uo  house  is  to  be  built  without  drains  constructed  to  the 
satisfaction  of  the  vestry  or  board,  is  limited  to  houses  built  after  the  passing  of  that  Act. 

(r)  See  s.  2S0  of  the  Met.  Man.  Act,  1855,  ante,  for  definition  of  "  sewer ; "  and  see 
B.  204  of  that  Act,  atitc.  See  also  note  to  the  word  "  sewer  "  in  the  proviso  to  s.  69  of  the  Act 
of  1855,  ante. 

As  to  the  right  of  the  Countv  Coimcil  to  lateral  support  of  their  sewers,  see  Metropolitan  Bd. 
V.  Metropolitan  Ry.  Co.,  L.  R.'4  C.  P.  192.  See  ante,  Chap.  XXV.,  as  to  right  of  support 
at  law. 

(<)  See  s.  102,  post. 


TIIK   .MI.llii>rOI.IS   MANAGKMKST  ACT.   IRCl.  .09? 

wpprfion  of  niiuuiiuvK  cunUinol  in  tho  07  Geo.  III.  r.  'J9,  li>cal  aiicl  p<  ' 
intituled  "An  Act  for  U-tter  |*riii(;,  iniproviir.-,  atvl  rr-^niUtiiiK  tlic  Slrrr^tji 
Mttri)[>ii|i«,  and  reniovinj;  ami  [ircvcntiiiK  Nui  ' 'bsitnictionjt  tli' 

f"  I'.tr  ait   the   aanie    in    in    fcrco,  and    i.i    ii.'.  .  iit  with    the  \-.  { 

till'  r>'rlird  Acta  and  this  Act,  vxIi'nJ  and  a|')'l>'  tu  iIr-  nivtru|>ulii)  as  lUlax .1  iu 
tti«-  fr^tly  recited  Act  and  in  tliin  Act,  inoludinj;  any  un|>avcd  ctrxctii,  and  uotwilh- 
•taoding  any  exceptions  thcrvin  cuntained.  (u) 

77.  Expenif  of  vanng  nnr  ilrtrtt?^ — Where  any  ventn'  or  district  board  shnll, 
nn  li-r  ihc  power*  (tiTcn  by  ».  156  of  tho  firstly  recited  Act,  ,uj)  have  paved  or  bo 
about  to  p«Te  any  Dew  utreel.  r  ili.-  ..wncr  of  the  land  (y)  liuundinf;  or  abuttiu}; 
on  toch  ftreet  iliall  he  liable  \  "to  the  exjieniies  or  estimated  expenses  of 

paTini;  tJie  umr,  ait  well  aa  tl.'  t'  Iiou-hvh  therein, 

proTidid  that  it  altall  be  lawful  for  tho  vestry  or  diiilrict  board  to  cliargc  s)  tho 
ownent  of  land  in  a  lem  pruportion  than  tlio  ownvni  of  house  pro|>erty,  should  tlivy 
deem  it  jii.>t  ami  ('X|>e'lient  so  to  do  ;  and 

any  such  cokIk  it  expenaeii,  incladiii);  the  cosit  of  paving  at  the  pointa  of  inter- 
ii«ctioo  of  atre«t«,  (a)  aiid  all  other  incidental  cost.t  and  elmrgcH,  shall  be  ai>|>urtioned 
by  the  Twrtrr  or  l>oan),  and  thai!  K-  recoverable  either  before  the  work  hlioll  bo 
ci'ii  ■  r  during;  its  pro^resa,  or  after  it.s  completion  ;  and 

lawful  for  tl>e   veatrv  or  dLitrict  board  at  their  discretion  to  act-epl 
iiowiiiii'.  '  :  'he  all,  '  I  ill  respect  of  each  house  or  prcmiseH 

l.y  iiistalniiiit.i  -|  :  .edinK  twenty  lyeam,   and   nny  such 

anioiitit  slull  \v  rev  *•  r.i[  ,••  ir"in  iiii'  [  n  -•  rii  or  any  future  owner  of  tlie  preiniit-a 
cither  by  action  at  law  or  in  a  summary  manner  before  a  jiutico  of  tlic  i>eacc,  at  Uie 
option  of  the  Tealry  or  board,  {b) 

(.)  Thi«  .X.'    ""  '          ■■•         "^1,  th*  r.rn-'  * -   i.       -  .    .    .  ,        ,  „  j, 

MK-harl  All,.' '  trii.l.^l  Ui  •                                                                             .;  th.- 

time  of  it«  ;-  ''t   t  •■   thi  r                                                                         :    II  nni! 

Wmtmin^'  1  *oy  uUn-r  {*trt<t  I't  liiii   iii,-iri>ii*>ii«  h lot h  wi-ro 

iiKluilnl   '^  tnd  til  all  "tm*ts  anil  public  piarei«  which  wrre 

thru  *'     ■ '    ^     /  w.     I'ancnu  anil  St.  Man*- 

Irl-  V.  >r.  .l/ury,  liattmrttf 

•.'3','  1".  •>9. 

(v(  :.>.  :;..    ■ 

ii)  S-«-  ■.  r.  «  of  "pare"  and  "o»w  ttrtet, "/«/»,•  and  lee  case*  un<l>r 
»,  \M  "f  tlir  I'l.  il  I  .i  A> >,  IK7&,  aa  to  the  finding  rf  fact  by  the  justice*  that  a  mad  is 
a  n»»  «tr»*t,  ;■  if. 

(y)  Srr  thi-  n.t.  •  in  !   -y%r^  ritH  nndrr  ».  105  of  the  Mrt,  Man.  Act,   IRTiS,  anir,  which 

•M*tion  only  inrln-I.  -  i\*r*" 

A  rrmi-«iT\  r.ii  |wi  land  "  and  liablr.     St.  HUti,  Carnhmttil  (Vritry)  r, 

/^  r  '-.'--••    ■  ,.  i..  CW.     See  also  Urntt  Katlrrn  Rm.  lo.  v.  Ilacknry  11,1. 

of  (<r«   VtMry  v.  faiwuT  (1897),  C6  L  J.  Q.  IJ.  77  ;  kllm 

V.  /  '.  P.  AM. 

,\  ■    - 1  -.  .  .  f  111.'  I  *  iM  r     *'    1                                     ■  1  wiiJ<>  and 

J6,'.    '  '. .  I  I  ■  . -1  .  r. . '..:                                                 ,nl  Willi  llin 

▼•n-l-  ;   .  if:..     i:;..;i    It,    »*c    il It<l.  <■(  U*., 

L.  K.  1.1  • 

(c)  Th- 1  -  :\  \.'.-  .  Tl  a  uniform  principle,  but  may  l>e  at  a  hiifbrr  rate 

a«  to  ODC  nitc  u(  iiiiJ  Uian  another  :  .-I'Jtilmry  r,  ."^1.  Cilri,  Camhrrrftl,  57  L,  J.  M.  C. 
IM. 

(a)  The  wnpl*  "(!">"<•"'"''■ '•■•'Oon'of  alrwU"  are  not  limileal  t<i  the  cuttinK  or  croaainK 
of  at  Itaat  two  atrr^ '  -trrrt  A  run*  into  street  B  so  as  to  torn  a  T : 

ArM^I  T.  iri>>.J<in.'  .1'.  3M. 

(t)  Tb*  appoftioonent  ii  not  inoilint:  xil  ronclasire  f        "  ■■»»».    Upon  the  bewinic 

•f  a  soamem  cridsfMa  aay  b*  Rim  Iit  thr  owner  t-  the  amount  allesnl  to 

kirn  boa  apaoded  has  not  Men  octnallv  cxptndnl ;  nr  : -•  rxi-wr*  oiIht  than 

MTiae  rxpanaaa  :  It.  r.  Mankam,  [\H!)i'\  t  g.  Ii.  aTl  ;   r^  Ihtt. 

h-l.  .,f  It'.,  [IRM]  2  Q.  It.  1.     A  manlamus  lie*  to  cnii  ,  race: 

xM.' 

TW  Coait  will  timalilll  tb*  qatatioa  whrtbrr  an  appnrtionmrnt  of  cxprnwa  of  |«vinK  ia 
■Mb  upoo  tfae  t{«ht  paopla,  faacladUM(  all  liabU:  UfUjn  r.  HampritaJ  {yafor)  (l'.<05;,  69 
J.  P.  4M. 

As  lo  tim*  within  which  snamary  pro(««iiiig*  must  be  taken,  sat  PrunU  r.  yitiolum,  60 
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80.  {<:)  rroviso  to  s.  lOG  of  18  .6  19  Vict.  c.  120  repeahd. ']—Tho  proviso  of  s.  106 
of  the  liistly  recited  Act  is  hereby  repealed  ;  and  in  heu  thereof  be  it  enacted, 

Tliat  no  street  not  being  a  highwa}'  shall  be  repaired  as  in  the  said  section 
mentioned,  unless  notice  be  given  to  the  owners  {d)  and  rated  occupiers  of  the 
houses  in  sucli  street  respectively ;  and  service  of  any  such  notice  may  be  effected 
by  leaving  the  same  at  the  several  houses  in  such  street,  or  where  any  of  the  said 
Louses  shall  be  unoccupied,  by  affixing  the  same  upon  the  outer  door  or  some 
conspicuous  part  of  such  houses ;  and 

Notice  of  intention  to  rejmir  street  not  Icing  a  hiyhway.'] — provided  further,  that 
no  such  street  shall  be  repaired  as  in  the  said  section  mentioned  if  witliiu  one 
month  after  notice  has  been  given  as  aforesaid  written  notice  of  objection  to  such 
repair,  signed  by  at  least  two-thirds  of  the  owners  or  rated  occupiers  of  houses  in  the 
said  street,  shall  be  given  to  the  vestry  or  district  board. 

81.  Wliere  owna's  of  courts,  etc.,  omit  to  drain  and  pave,  vestry  or  district  hoard 
may  perform  the  ivorks,  charging  expenses  to  owner.'] — In  any  case  of  default  by  tl:o 
owner  of  any  court,  passage,  or  public  place,  not  being  a  thoroughfare,  to  comply 
■with  the  requisition  of  any  vestry  or  district  board  to  perform  works  of  paving  or 
draining  of  the  nature  described  in  s.  100  of  the  firstly  recited  Act,  it  shall  be 
lawful  for  the  vestry  or  board,  should  they  see  fit,  in  lieu  of  enforcing  the  penalty 
therein  mentioned,  to  execute  and  perform  such  works,  and  recover  the  expenses 
thereof  from  the  owner  either  by  action  at  law  or  in  a  summary  manner  before  a 
justice,  at  the  option  of  the  vestry  or  board. 

83.  County  Council  may  mahe  hyelaws  for  guidance  of  vestries,  etc.,  in  con- 
struction of  servers.] — The  [London  County  Council]  may,  in  order  to  secure  tho 
efficient  maintenance  of  the  main  and  general  sewerage  of  the  metropolis,  from  time 
to  time  make,  alter,  and  repeal  byelaws 

for  the  guidance,  direction,  and  control  of  the  vestries  of  parishes  in  schedule  A  to 
the  firstly  recited  Act,  district  boards,and  all  other  persons,  in  relation  to  the  levels, 
dimensions,  construction,  maintenance,  ventilation,  and  cleansing  of  sewers  in  their 
respective  parishes,  districts,  or  parts,  and 

for  the  other  objects  enumerated  in  s.  138  of  the  firstly  recited  Act,  subject  in 
all  respects  to  the  several  provisions  relating  to  byelaws  contained  in  s.  202  of  the 
said  Act ;  but  this  provision  shall  only  extend  to  the  City  of  London  and  the  liberties 
thereof,  so  far  as  regards  the  main  drainage  of  the  metropolis,  (e) 

88.  Persons  omitting  to  give  notice  required  hy  s.  76  of  18  &  19  Vict,  c.  120  liahJe 
to  penalty.] — If  any  person  shall,  without  having  given  the  notice  directed  by  s.  76 
of  the  firstly  recited  Act,  begin  to  lay  the  foundation  of  any  new  house  or  building 
within  any  parish  mentioned  in  schedule  A  of  the  said  Act,  or  any  district  in 
schedule  B  of  the  said  Act,  or  to  make  any  drain  for  the  purpose  of  draining  either 
directly  or  indirectly  into  any  sewer  under  the  jurisdiction  of  the  vestry  or  board  of 
such  parish  or  district,  he  shall  become  liable  to  a  penalty  for  every  such  offence 
not  exceeding  £5,  and  to  a  continuing  penalty  of  40s.  for  each  and  every  day  during 
which  he  shall  omit  to  give  the  notice  directed  by  the  said  Act.  (/) 

L.  T.  55.";  53  J.  P.  597;  5  T.  L.  E.  27G ;  but  tlie  principle  on  which  the  expenses  have 
been  .apportioned  cannot  bo  questioned.  Dari.^  v.  Greenicich  BiJ.  of  II'.,  [1M95]  2  Q.  li. 
219.  The  borough  council,  .apparently,  h.ave  power  to  rescind  an  old  and  make  a  new 
apportionment:  Bishop  v.  Wamhtvorth  'District  Bd.  of  II'.  (1900),  69  L.  J.  Q.  B.  682. 

The  expenses  are  not  a  charge  on  the  property :  ISffff  v.  Blai/iicy,  21  Q.  B.  D.  107.  As  to 
liability  as  between  vendor  .and  prtrchaser,  see  same  case.  As  to  flagging  footpaths,  see 
Metropolis  Management  Xct,  1862,  Amendment  Act,  1890,  post,  \i.  G04. 

(c)  As  to  repair  of  a  road  or  wiiy  not  being  a  street,  see  Metropolis  Management  Amend- 
ment Act,  1890,  s.  3,  post,  p.  604. 

(d)  See  B.  250  of  18  &  19  Vict.  c.  120  for  deBnition  of  word  "owner,"  ante,  p.  589  ;  see 
also  the  cases  cited  under  s.  5  of  the  London  Building  Act,  1894,  nnte. 

(f)  See  s.  202  of  the  Met.  Man.  Act,  1855,  ante,  which  only  refers  to  the  pipes,  drains,  and 
other  means  of  communicating  with  sewers,  and  not  to  the  construction  of  sewers. 

{/)  See  s.  164  of  the  Building  Act,  1894,  ante.  See  the  London  Countj'  Council  Bye- 
laws, pout,  p.  641.     See  Poplar  District  Bd.  of  fV.  v.  Knight,  28  L.  J.  M.  C.  37. 
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66.    VrUry  i>r  ditlrict  Im^trJ  iiuiy  rttfuirr  '  ri.»(j  ur  rrpetitet  from  oiciirr 

vr  uceuiHcr,  uiiJ  cccu/'irr  yiyiii;/  to  dfiuit  j  Svctioim  217,  218,  and  '219 

of  tli«  tlmtlr  rctiu.-)!  Act  am  liorvl'V  ri-iH.'4iKil ;  ami  m  liou  tliuroof  U;  it  I'uactvd,  tliat 

it  •luill  Iv  Liwful  fur  any  vuMtry  ur  tlintrii't  boaril,ut  tlioir  JtHcrvtiun,  to  rtxiuiro  Uiu 
pajnuent  of  anv  conta  or  iwfx'iisfii  which  the  owner  of  any  lirenibtCM  may  l>e  liable 
tu  pay  under  tiiu  itait  rvcitod  Act  or  thiit  Act  either  from  tlie  owner  or  from  any 
pcrvun  who  tlicn  or  at  .•  •  •  'lien-nfter  occiipieti  such  prunuHen,  and  8nch  owner 
ur  occu)>itT  nhall  U'  1  .y  the  name,  and  the  Hamo  sluill   bo   recovered   ill 

maiiii' '  ■     1    •■■  •  I  I'   ■,..„  ,,..1.1  Act  and  thin  Act ;  and 

tin-  v  Buch  occupier  lo  deduct  the  hunis  of  money  whicii  ho  no 

|iay»      .      ,  ;roin  liiii..  I.,  till...  1- niing  <hie  in  reH|>vct  of  tlio  luiid  prciniseH 

a.i  if  ill  ■  ^a:u.•  hi  I  I-.  .  n  .v   ■  ii  owner  an  |>art  ofBUch  rent: 

I'r..\;  !■  !    i!  .  i\-.  ijm:  l  ,         ii.ill  lie  reipiire-l  to  poy  any  further  sum 

lli.iii   ■  1   r.  I  t  I   r  ;.'..'  time  l>eint;  due  from   him,   or  which,  after  such 

lUiii.ii.  !      r  .    ;  •  ■      .from  such  occupier, Olid  after  notice  not  to  pay  hin 

l.\ii.l!..r  i  miy  f  nt     ■  \  iloiuctiiiR  tho  amount  of  such  costH  or  expense*, 

I..-.  ..111.  .  ;  ly.i!  '.■  !  y  r,  unlenx  he  refuse,  on  application  l)eiii(;  made  to 

him   I   r  tli.it  I'ur; l.y  of  uii  belialf  of  tlio  ve-ntry  or  ilistrict  lionrd,  tnily  to  diii- 

rl.r..'  tli.'  .i:u  HI.'.  .  f  iii.4  rent,  and  tlio  name  and  aildre.-«  of  tlio  |>erson  to  whom  such 
reM  i..  I  ivi'  '■-•  but  tho  burden  of  pro<if  that  the  sum  demanded  from  any  such 
oc.  ii|  :ir  1^.  LT'  itiT  thon  the  rent  due  by  him  at  tho  lime  of  such  notice,  or  which 
hoj)  -irii-.'  .1.  '      '        '  ■  :  iiT ;  (A) 

.\-:rrr- .  ■  I  n<4  to  be  aftciid.] — Provided  tUo,  tliat 

nutli.ii.'  h.  r.  .1  ■     •   .  '   nt  made  or  to  l>e  mado 

KtvM-  n  .iny  '  a  other  ]iroperly,  whereof 

it    U  "f  111  ly  !  ■■     . ,  iij.ii  1      ji.in    jiiy    .iii'i  ilis<'hnrj;e  all  rales,  dues, 

aii'l  Mitn.^  ■!'  Ill  .11.  y  j.ivil  .  in  r.  |  ••t  of  such  house,  buildinj;,  or  oilier  pro|icrty, 
or  to  alTect  any  cviilr.kcl  u huUoi: vc r  between  londlonl  and  tcnout  (0 

97.  DtducliuH  hy  oicner  paying  rmt  where  uiituunl  of  aftciitei  dedacttd  from 
m»<  paui  Uj  him.'] — If  tlie  owner  or  landlord  of  any  premises  from  whose  rent  ony 
amount  rliall  lie  d'-!iic(f'l  iti  r'-"]'<-<-t  <•{  any  costa,  cliarj;e.'<,  or  expense*  iiaynblo 
uniler  tho  fimlly  i  I  the  premises  in  R'S])ect  of  which 

the  amount  of  m.  ...\\l  be  paid  at  a  rent  not  Icra  than 

tlio  rsckrent, 

ho  •hall  b«  entitled  to  deduct  tho  whole  amount  paid  by  him  on  account  of  mich 
costa,  charges,  or  ezpcmw*  from  the  rent  payable  by  him  to  his  superior  landlonl ; 
and 

if  he  holds  at  a  rent  1cm  than  the  rackrcnt,  ho  shall  bo  entitled  to  dc<luct  from 
th(<  rcDt  so  payable  by  him  a  sum  l>carinK  tho  mrno  pro|K)rtion  to  the  amount  so 
jn  ace 
and 

•■r  '.r  Kf.ii.'-.i  ('■■•"  .>•..-.■  rent  any  deduction  l>e  made  under  the  pro- 
vi  1    1  !  1  •    ,■         V   ;  to  tlie  payment  of  rent  for  tho  premijies  in 

r^  ••  ii..i'I.>   .iinl  bold  such  |.r>  iiii~i  .i  r,.r  a  term 

i,  but  not  lio  may 

I  ,  „'  the  sani.    ,      ,      n  to  tlio 

snra  deducted  from  the  rent  payable  lo  him  as  tlio  rent  payable  by  him  shall  bear 

(y)  Th*  innii»>  miul  h«T«  »  '     "              '^'.••mpmH,  l^  IL  3  C.  V.  Hi.     Sea 

iUrwum.luy   Vrttry  v.   P.n'nt^.  \\^n9t»  of  rrmrdvin^  insanitary 

cooditioiu  of  f.r^mi«r«  ran  \>^   '■  '  .,,t  v.  T'^t'l^  <kJ  L,  T,  H29. 

A  paymrat  ma.l**  \>\  a  tenant  i..  s^  i.-..^  «  not  a  parmcnt  of 

or  oo  acroont  of  rrnt,  l>ut  a  [la^'mrnt  ..f  anil  wher«  a  tenant 

haa  cormantiNl  wiih  hn  '       '     *  '  *      •   '  *      '  - '  -  -.  ;tO 

\miA  to  th«  local  autii'r  'h« 

mtt  til*  amoun*  -.i!!  r*i  '  •,  ig 
DnaffrctAfl  : 

(i)  Comt  1  ''. 

'     '•../»,»  Q.  n.  p.  632 ;  \rUk,nn% 

IS7S. 
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to  the  rent  payable  to  liira,  and  so  on  in  succession  witli  respect  to  every  landlord 
of  the  same  premises  both  receiving  and  liable  to  pay  rent  in  respect  thereof,  and 
holding  the  same  for  a  term  of  which  less  than  twenty-one  years  sliall  be  unexpired 
as  aforesaid : 

Provided  always,  that  nothing  herein  contained  shall  be  construed  to  entitle  any 
person  to  deduct  from  the  rent  payable  by  him  more  than  the  whole  sum  deducted 
from  the  rent  payable  to  him  : 

Provided  also,  that  nothing  herein  contained  shall  be  taken  to  affect  any  contract 
made  or  to  be  made  between  any  owner  or  occupier  of  any  house,  building,  or 
other  property  wlioreof  it  is  or  may  be  agreed  that  the  occupier  shall  pay  and 
discharge  all  rates,  dues,  and  sums  of  money  payable  in  respect  of  such  house, 
building,  or  other  property,  or  to  affect  any  contract  whatsoever  between  landlord 
and  tenant. 

102.  Penalties  may  he  recoxjered  in  manner  provided  ly  \\  &\2  Vict.  c.  43.] — 
Every  penalty  or  forfeiture  imposed  by  this  Act,  and  made  recoverable  by  a 
summary  proceeding,  may  be  recovered  before  any  justice  of  the  peace  in  manner 
provided  by  the  11  &  12  Vict.  c.  43.  {k) 

107.  Penalties  to  he  proceeded  for  within  six  months.] — Section  233  of  the  firstly 
recited  Act  is  hereby  repealed ;  and  in  lieu  thereof  be  it  enacted,  that  no  person 
shall  be  liable  for  the  payment  of  any  penalty  or  forfeiture  under  the  recited  Acts 
or  this  Act,  or  any  byelaw  made  by  virtue  thereof,  for  any  oflence  made  cognisable 
before  a  justice,  unless  the  complaint  respecting  such  offence  have  been  made  before 
such  justice  within  six  months  next  after  the  commission  or  discovery  of  such 
offence.  (I) 

110.  Acts  to  he  construed  as  one  Act.] — The  said  recited  Acts  and  this  Act  shall 
be  construed  together  as  one  Act. 

111.  Short  titles.] — The  recited  Acts  may  be  respectively  cited  for  all  purposes 
as  "  The  Metropolis  Management  Act,  1855,"  "  The  Metropolis  Management 
Amendment  Act,  1856,"  and  "  The  Metropolis  Management  Amendment  Act, 
1858  ;  "  and  this  Act  may  be  cited  for  all  purposes  as  "  The  Metropolis  Management 
Amendment  Act,  18G2." 

112.  Interpretation  of  terms.'] — In  the  construction  of  the  recited  Acts  and  this 
Act  tlie  term  "  Metropolis "  shall  be  deemed  to  include  the  City  of  London  and 
the  parishes  and  places  mentioned  in  the  schedules  (A),  (B),  and  (C)  to  the  firstly 
recited  Act;(7»)  the  word  "  drain  "  shall  be  deemed  to  apply  to  and  include  the 
subject  matters  specified  in  s.  250  of  the  firstly  recited  Act,  and  also  any  drain  for 
draining  a  gi-oup  or  block  of  houses  by  a  combined  operation,  laid  or  constructed 
before  January  1,  1856,  pursuant  to  the  order  or  direction  or  with  the  sanction  or 
approval  of  the  Metropolitan  Commissioners  of  Sewers ;  (n)  the  expression  "  water 
company"  shall  mean  and  include  any  of  the  companies  enumerated  in  the  15  &  16 
Vict.  c.  84,  s.  29,  for  the  making  better  provision  respecting  the  supply  of  water 
to  the  metropolis,  and  also  any  other  company,  board,  or  commission,  association, 
person,  or  partnership,  corporate  or  unincorporate,  for  the  time  being  su])plying  the 
metropolis  or  any  part  thereof  with  water  for  domestic  use  ;  the  word  "  cattle  "  shall 
include  sheep,  lambs,  and  swine  ;  the  word  "  street "  (o)  shall  be  deemed  to  apply  to 

(i)  See  the  Small  Penalties  Act,  1865,  28  &  29  Vict.  c.  32. 

(0  See  Higffins  v.  .\'orwic/i.  Union,  22  L.  T.  (N.  S.)  762,  as  to  a  continuing  offence.  Thia 
limitation  clause  applies  only  to  the  case  of  pecuniary  penalties  and  forfeitures,  and  not  to 
offences  under  s.  75  of  this  Act :  Bfrmoiuhct/  Vc^tri/  v.  Johnson,  L.  R.  8  C.  P.  441.  But  see 
Morant  v.  Tai/lor,  L.  K.  1  E.x.  D.  188,  The  latter  case  was  approved  in  PnJdington  Veari/  v. 
.Show,  45  L.  T.  475. 

(m)  I.e.  the  Act  of  1855. 

(n)  The  Commissioners  of  Sewers  are  not  included  in  this  phrase :  Appleyard  v.  Lambdh 
Vestry,  66  L.  J.  Q.  B.  347,  p.  590,  ante. 

(o)  See  the  rules  of  the  County  Council  as  to  new  streets  under  s.  99,  post,  pp.  645,  647 ; 
and  the  London  Building  Act,  1894,  ante,  p.  482. 
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and  ioclode  Ute  mbjcct  m*tu>re  n>«ciric<l  in  8.  260  of  tlic  firxtly  reoilc<l  Act,  ainl 
•lao  any  mewi  and  a  |«rt  thereof;  the  ex(iri-!>sioii  "  new  strwt  "  (;■)  sliall  apply  to 
and  iiirlude  all  Btn-ota  lu-rcaftcr  to  bo  funuetl  or  hiid  out,  and  a  lutrt  vf  onv  mhIi 
■treet,  and  alito  all  stn'ttn,  tlie  mainteiianrc  of  tlio  iwiviii);  and  roailwav  wlicriof 
had  not.  prvTioiwJy  to  the  laMin;;  of  tliis  Act,  l«ofM  taken  into  clmr^'u  niiil  nswinieil 
by  the  commimanneiM,  trustees,  mirveyoin,  or  other  nnthorities  Imvin^  control  of  tho 
parementa  or  1  '  '  iri  the  |>Ariith  ur  plnoo  in  which  such  »treftn  arc  nitiiatc,  and 

a  part  of  an^  '..  and  also  all  Ktreeti*  partly  fonncd  or  laid  out ;  tho  wonl 

**j«re  "  (7"  ^ll  I      .  1  include  1!      '  u  of  the  roadway  or  footway  of 

any  ttrvet ;    t)  k"  »hall    :■  y  oflicer  cnlK-d  or  to  l>o   called 

"•ecretary;"  the  w.r.i  smvcyor  "  shim  m.  .1.  !.•  uny  oflicer  calleil  or  to  be  called 
"  engineer ;' the  wonl  "  print  "  nhall  apply  to  and  include  every  mode  of  taking 
impreaaiona,  whetlier  l>y  Ivtterprcsii,  Rtercotyjic,  litlioginphy,  or  otlierwisc. 

(p)  8m  IVrfrv  ..r'  v/.  ./.,/,.,  irnmptlraJ  V.  If.nprl,  15  Q.  H.  D.  G52.  S»«  Wilmn  v.  Vrttiy 
af  >t.  i,~:r,.  I'  ,1.  n.  1  ;  for  thr  »•«  of  ihc  fm>l|>ith  only  l*io({  rc|>ainiblr  by 

tbv  iuhat>iU'<t*  '  from  tbe  ru«dw«y  ;  in  tucb  csm*  the  wbole  roaU,  including 

lb*  •nci'  ■     ' 

Tlii«  •  '-•nini;  of  -'new  ntn^t ;  '  tbcrrfore  that  fxpn-uion 

D»r,|  tn  *.  .•lr<i  k  tti-w  itn-rt  in  tbe  ordiiurA-  and  popular  »«n»c 

of   thr   icnii.      .>(.  Oiif»,  <  u»iA.  .1  I'alact  Co.,    flHy.'l   'i  y.    II.   33. 

An  ancimt  cnantrr  hiKbway  nn  '.id  that  mom   by  In*"  fraction   of 

•uffictriit  '  'r.'otiog  It,  r»  1.      1  iir  iiuiiiifr  ari.l  ctunictrr  of  tbe  buiMioi;*  must  be 

looked  ••  >l>o  on  tbii  MCtioD,  hulloct  v.  Itrrrr,  1'J  W.  I{.  9.1 ;  Darn  y.  Hrrmcick 

HI.   ■■  n  v.  It  VMS. 

'  ^.\I.J,J^m,  llampilrad  r.  Ilaoprl,  15  Q.  II.  D.  C53 ;  H'i'/ion  t.  Ht.  Citrs, 

t'u  ■.'),  I  y.  B.  1. 
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METROPOLIS  MANAGEMENT   AND  BUILDING  ACTS 
AMENDMENT   ACT,  1878. 

41  &  42.  Vict  c.  32. 

An  Act  to  amend  iJie  ^^ Metropolis  Manayemeiit  Act,  1855,"  the  "Metropolitan 
Bailding  Act,  1855,"  and  the  Acts  aianndiiifj  the  same  resjiectively. 


\22nd  July,  1878.] 


Pkeliminaey. 


1.  Short  title.] — This  Act  may  be  cited  for  all  purposes  as  tiio  "  Metropolis 
Management  and  Building  Acts  Amendment  Act,  1878." 

2.  Limits  of  Act.  18  &  19  Vict.  c.  120.]— This  Act  shall  extend  and  apply  to  the 
metropolis  as  defined  by  the  "  Metropolis  Management  Act,  1855." 

3.  Division  of  Act  into  three  parts.] — This  Act  shall  consist  of  three  parts. 

PART  I. 

[5.  Metropolis  Management  Acts  and  this  part  of  Act  to  be  construed  as  one 
Act.] 

[11.  Power  to  London  County  Council  in  certain  cases  to  require  proprietors 
of  theatres  and  certain  music  halls  in  use  at  the  time  of  the  passing  of  this  Act  to 
remedy  structural  defects,  (a)] 

[12.  Power  to  London  County  Council  to  make  regulations  with  respect  to  new 
theatres  and  certain  new  music  halls  for  protection  from  fire.] 

[13.  Provisional  licence  for  new  premises.] 

PART  IIL 

[21.  Power  for  architect  and  persons  authorised  by  Council,  and  district  surveyor, 
to  enter  and  inspect  theatres,  music  halls,  buildings,  and  works.] 

22.  (4)  Powers  of  owners,  etc.,  to  enter  houses.] — For  the  purpose  of 
complying  with  the  requirements  of  any  notice  or  order  served  or  made  under 
the  provisions  of  this  Act,  on  any  owner,  builder,  or  person  in  respect  of  any 

(a)  Sec  P.art  VI.  of  the  LonJou  Building  Act,  1894.  Where  the  lessee  of  a  theatre 
covenanted  to  pay,  bear,  and  discharge  certain  rates  "and  every  other  rate,  tax,  charge, 
assessment,  burthen,  duty,  and  imposition  whatsoever,  parliamentary,  parochial,  or  otherwise, 
to  which  the  lessor  now  is  or  shall  or  may  hereafter  be  liable,"  the  lessor  was  held  to  be 
entitled  to  recover  from  the  lessee  expenses  incurred  b}'  tlie  lessor  in  executing  certain  works 
in  connection  with  the  theatre  and  in  pursuance  of  a  notice  given  by  (he  Metropolitan  Board 
of  Works  imder  this  section  :  lie  Robertson  and  Thome,  47  J.  P.  506.  The  powers  of  the 
section  must  be  exercised  once  for  all :  St.  James's  Hall  Co.  v.  L.  C.  C.  (1901),  2  K.  B.  250. 

(6)  Repealed  so  far  as  it  relates  to  any  notice  or  order  served  or  made  under  any  provision 
repealed  by  the  London  Building  Act,  1S94. 
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hous<>,  tuil.liiii;,  or  otlur  criM-lion,  n-oin,  ir  l'Iac>',  such  owner,  buiMor,  or  [htsuIi, 
hU  *<T\atit'<,  wi.rknu'ii,  aipl  a^'iiits,  in.iv,  aft.-r  .-ivliij;  rotcii  i\h\^'  notice  in  wriling 
to  •'  'T  of  audi  house,  l>mMiiv,  or  othi-r  erection,  room,  ur  pUco,  and  on 

jir  r  tuch  notice  or  orJcr,  enter  lucli  hou.so,  liuiMin^.  or  otlier  eruclion, 

PNiin,  .  r  1  ..IT.  aiiJ  Jo  all  «uch  worfcs,  mattcn,  and  things  therein  or  tliereto,  or  in 
<-i»nii.<-tic .n  tli.  r>-wilh,  a.'<  niav  Iw  rMJCcmarj' ;  and 

if  any  perauu  refuaes  to  admit  such  owner,  builder,  or  person,  or  his  iwrvantii  or 
workmen  or  a^nt,  or  to  aflbrd  them  all  reasonable  a-ssLslance,  such  person  shall 
incur  for  each  offence  a  penalty  not  exceeding  £'iU. 

83.  Reeoweru  „/  PrnaJtittJ]  18  <t  lit  Vicl.  e.  120.] — Every  penalty  imposoil 
by  Part  L  an<l  Part  III.  of  this  .\ct  may  bo  recoTcrvd  by  summary  procce<liiii^ 
before  any  justice  in  like  manner  and  hubject  to  the  like  n^ht  of  apiieal  as  if  thu 
Mm*  ware  a  penalty  n-coverable  by  Mimniary  jirocoedinpi  under  tlio  Metropolia 

Hanagctnent  Ar'.  IM.iri  -md  th'  At-t''  ^—.r•u  \\v.j  the  same  ;  c) 

!  ■  t  any  penton  for  more  than  one 

I"  Ik^  <•!  (»tiy  fir"Vi«!on  of  this  Act 

or  of  any  byuUw  iuad<  in  ono 

■aminoas  all  rocb  penal  ' '•^•('^ 

[84.  18  it  19  VieL  c.  1*20.}— Exceptions  from  Metropolis  Management  Acta 
extended  to  thu  Act.] 

[98.  Act  not  to  apply  to  tlio  Inner  and  Middle  Temple,  etc.] 

[27.  Saving  rights  of  the  Crown  and  Duchy  of  Ijincastcr.] 

(r)  AmU,  pp.  588.  COO, 

(</)  Ai  tn  th«  rrcorrn'  (if  praaliir*  under  lh<-  M<'trnpuli<  Msnairrmrat  Act,  1856,  se* 
*.  2/7  of  that  Act,  iiKir;  tod  :  lu.'  i.f  the  Act  of  IttVi,  nuir,  by  which  |ivniUtic.i  may  be 
rMOTcral  ia  moiiiier  pruriUeJ  by  11  i:  12  Vict.  c.  4  J. 
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METROPOLIS  MANAGEMENT  ACT,   1802,   AMENDMENT 

ACT,  1890. 
53  &  54  YiCT.  c.   5'1. 

An  Ad  to  amend  the  seventy-eighth  section  of  the  Metropolis  Management 
Amendment  Act,  1862. 

[ISth  August,  1890.] 

1.  Repeal  of  25  ifc  2G  Vict.  c.  102,  s.  78.  Vestries  and  district  boards  may  flag 
footpaths  and  recover  expense  from  owners.'] — Section  78  of  [Metropolis  Management 
Act,  18C2]  shall  be  repealed,  and  in  the  place  thereof  there  shall  be  enacted  the 
section  following,  viz. :  In  case  any  footway  or  any  part  of  a  footway  laid  ont  at  the 
passing  of  the  18  &  19  Vict.  o.  120,  intituled  "  An  Act  for  the  better  Local  Manage- 
ment of  the  Metropolis,"  (a)  shall  have  been  repaired  by  the  vestry  or  district  board 
of  works,  or  any  other  public  body,  but  such  footway  or  any  jjart  thereof  shall  not 
liave  been  flagged  or  only  partially  flagged,  and  the  vestry  or  district  board  of  works 
shall  have  deemed  it  necessary  or  expedient,  or  shall  deem  it  necessary  or  expedient, 
that  the  same  should  be  flagged  either  tliroughout  the  whole  length  or  breadth 
thereof,  or  any  part  of  such  length  and  breadth  respectively,  and  such  vestry  or 
district  board  shall  have  flagged  or  be  about  to  flag  the  same,  the  owners  of  the  houses 
and  the  owners  of  the  land  bounding  or  abutting  on  the  road  or  street  in  which  such 
footway  or  any  part  thereof  is  situate,  (h)  shall  on  demand  pay  to  such  vestry  or  district 
board  of  works  the  anioimt  of  the  expense  incurred,  or  the  estimated  expense  to  be 
incurred,  in  providing  and  laying  such  flagging ;  and 

in  the  case  of  estimated  expense  where  the  same  shall  exceed  the  actual  expense 
of  such  flagging,  then  the  difference  between  such  estimated  expense  and  such  actual 
expense  shall  be  repaid  by  the  vestry  or  district  board  to  the  o\vners  of  houses  and 
land  by  whom  the  said  estimated  expense  has  been  paid  ;  and 

in  case  the  said  estimated  expense  be  less  than  the  actual  expense  of  such  paving, 
then  the  owners  of  the  said  houses  and  land  shall  on  demand  pay  to  the  vestry  or 
district  board  such  further  sum  of  money  as,  together  with  the  sum  already  paid, 
amounts  to  the  actual  expense : 

Provided  that  it  shall  be  lawful  for  the  said  vestry  or  district  board  to  charge  the 
owners  of  land  in  a  less  proportion  than  the  owners  of  house  property  should  they 
(the  said  vestry  or  district  board)  deem  it  just  and  expedient  so  to  do. 

2.  Apiportionraent  and  recovery  of  expenses.] — The  expense  aforesaid,  whether 
estimated  or  actual  (including  the  cost  of  flagging  at  the  points  of  intersections 
of  street,  (c)  and  all  other  incidental  costs  and  charges),  shall  be  ascertained 
and  apportioned  by  the  vestry  or  district  board  amongst  the  parties  liable  to  pay 
the  same  under  the  preceding  section  of  this  Act,  and  shall  be  recoverable  either 
before  the  work  shall  be  commenced,  or  during  its  progress,  or  after  its  completion, 
from  the  owner  of  the  premises,  either  by  action  at  law  or  in  a  summary  manner 
before  a  justice  of  the  peace  at  the  option  of  the  vestry  or  district  board,  as  provided 

(n)  The  Act  of  18G2,  anie. 

(b)  The  expense  of  flaj;t;itis  is  to  be  borne  by  the  owners  of  the  houses  and  the  owners  of 
the  laud  on  both  sides  of  the  road  or  street :  Paddinqton  I  'cstry  v.  North  MetronoUtan  Railway, 
[1894]  1  Q.  B.  6,'13.  See  also  St.  ilary,  islinffton'(Ved,y)  v.  Cobhelt,  [1895]  1  Q.  B.  3G9,  aa 
to  local  authority  being  liable  in  respect  of  an  open  space  vested  in  them. 

(c)  As  to  the  meaning  of  these  words,  see  Bridgett  v.  Wnstminstcr  (Muyor)  (1905),  69  J.  P. 
394,  noted  ante,  p.  597. 
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for  by  tho  two  liuiidrtxj  and  Iwonly-fifth  soctinn  .  i  in.'  «ij  Art  of  the  eighteenth  and 
nineteenth  yean  of  tho  reign  of  Her  present  Majcety  Quoeii  Victoria. 

3.  Vrttry  or  h>jtinl  lo  krrp  fliiifjiH'j  ill  rt-^»ii>.] — Aficr  any  vestry  or  diiitrict 
l>oard  liaji  flagged  any  footway  under  tlio  provisioim  of  thJK  Act,  the  said  vestry  or 
board  aliail  keep  tho  laid  flagging  in  good  and  Kufliciont  rc|>air. 

4.  /'  ■  ]— In  tho  construction  of  thin  Act  nil  tho  provisioriN 
coiiUii.  .:•  VicU  c.  11:0,  ami  ».  ir_»  ofS/iiV  2r.  Vict.  c.  10-.',  iihnll 
be  doenitd  ^..1  u^lIi  lo  di<|'ly  to  and  extend  to  the  |>rovlBii.inti  of  this  Act,  nml  tint 
term  "  Hag  "  or  •'  Hogging  '  iihall  iiicliido  n»iihnlto  or  other  hiniilur  |>aving  material, 
and  tho  term  "  paved  "  shall  include  aephallc<l  or  otlicr  similar  paved  work. 

8.  C<>iw/rii.-/i'.H  '/  Act.]  -  Kx<«|it  AD  by  thiii  Act  oxpreiwly  amended  or  varie<l,  tho 
IK  Jc  VJ  Vict.  c.  l-'t',  /ii..i  ill.'  .'.  \.rnl  Acts  |iaM>cd  fur  tlio  amciidnicnt  of  tlio  haid 
Act  and  tlii:i  .\cl  slmll  bu  cuiinlrucd  together  aa  ono  Act. 

e.  SJtori  tUle.]—T\M  Act  may  bo  citc«l  as  tho  Metropolis  Management  Act,  ISO  J, 
Amendment  Act,  1890, 
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METEOrOLTS  MANAGEMEKT  AMENDMENT  ACT,  1890. 
53  &  5i  Vict.  c.  66. 

An  Act  to  amend  the  Metropolis  Management  Ads. 

llSlh  August,  1890.] 

1.  Short  tillc.J — This  Act  may  be  cited  for  all  purposes  as  the  Metropolis  Manage- 
ment Amendment  Act,  1890. 

2.  Interpretation.     18  &  19  Vict.  c.  20.]— In  this  Act— 

"  The  MetropoUs  Management  Acts  "  includes  the  Metropolis  Management  Act, 

1855,  and  any  Acts  amending  the  same. 
Terms  to  which  meanings  are  assigned  by  the  Metropolis  Management  Acts  have 

the  same  respective  meanings. 
"  The  Council  "  means  the  London  County  Council. 

3.  (a)  Power  to  vestry  or  district  hoard  to  repair  a  road  or  way  not  being  a 
street.'] — Any  vestry  or  district  board  may  from  time  to  time  execute  any  necessary 
works  of  repair  upon  any  or  any  part  of  any  carriage  road  within  their  parish  or 
district  which  sliall  have  been  used  for  not  less  than  six  months  for  public  traffic  and 
which  may  not  at  the  time  of  such  repair  have  become  repnirable  by  them,  and  shall 
not  by  undertaking  such  repair  prejudice  or  affect  the  powers  of  such  vestry  or 
district  board  to  apportion  and  recover  the  expenses  of  paving  such  road  or  way  if 
and  when  the  same  shall  be  paved  as  a  new  street  under  the  Metropolis  Management 
Acts. 

Expenses  of  rejiairs.l — The  expenses  of  and  incident  to  such  repair  may  in  the  first 
instance  be  paid  by  the  vestry  or  district  board  in  the  same  manner  as  the  expenses 
of  repairing  other  streets  repairable  by  them,  and  shall  as  soon  as  may  be  thereafter 
be  apportioned  upon  and  recovered  from  the  owners  of  the  houses  and  land  bounding 
or  abutting  on  snob  road  or  part  thereof  in  the  same  manner  as  if  such  expenses  were 
expenses  of  paving  such  road  or  part  thereof  as  a  new  street  under  the  provisions  of 
the  Metropolis  Management  Acts  relative  thereto,  and  the  amount  of  the  expenses 
so  apportioned  may  be  recovered  by  the  vestry  or  district  board  in  a  court  of 
competent  jurisdiction. 

[Proviso  OS  to  railway  companies.'] 

4.  Penalty  for  making  sewers  contrary  to  plans  approved.] — Any  person  making 
any  sewer,  or  branching  any  sewer  or  drain  into  any  sewer  vested  in  the  Council, 
without  the  approval  in  writing  of  the  Council  first  had  and  obtained,  or  otherwise 
than  in  accordance  with  a  plan  and  section  thereof  approved  by  the  Council,  or 
causing  any  such  sewer  or  drain  to  be  so  made  or  branched,  shall  be  liable  to  a 
penalty  not  exceeding  £50. 

The  Council  may  by  notice  in  writing  to  the  owner  or  owners  of  the  premises 
connected  with  the  sewer  or  drain  so  improperly  made  or  branched,  or  (if  there  are 
no  such  premises)  of  the  land  in  which  it  is  placed,  require  such  owner  or  owners 
forthwith  to  remove  such  sewer  or  drain  or  to  reconstruct  the  same  at  his  or  their 
expense  to  the  approval  of  the  Council  in  accordance  with  the  plan  and  section 
approved  as  aforesaid,  and 

(n)  Under  this  section  it  is  for  the  vestrj-  or  district  board  to  decide  .as  to  the  necessit)"  of 
the  works,  and  they  me  not  bound  to  prove  such  necessity  to  the  satisfaction  of  the  tribunal 
before  which  they  seek  to  recover  the  expenses :  Stroud  v.  \Van<hu:orth  D'lstr'ict  Bd,  of  IT., 
[1894]  2  Q.  B.  1. 
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In  il..>  ..v.... I  .1'  >...!.  .   v,,.r  ..r    .,.,,.  .-4  failing  to  comply  willi  tf;  ■  •   f  such 

t-  oas«  may  \v,  slidll  Im  nov                       tn  n 

I"  .    .,  '-_ ....  •.luring  wliicli  ho  or  Uicy  kIm .    iniily 

tli'f.-.Mth. 

.\t.\  tlio  ('.  lu.cil  may  execute  tlio  worku  required  antl  nnruvcr  tho  conIh  ami 

«\|"'i:-  1  a  court  of  Rumtumr>'  juriiidicliuii  from  tho  |»irKi)n  wlio  hIidII 

lll^"  i:i  lied,  ur  caunol  to  t>o  roado  or  branched,  the  mwit  or  drain,  or 

fr  r;i  ili.    .  .M  ■  ;     r        11. T»  of  tho  prom iscs  connected  tlwrcwitli,  or  ^if  thcro  arc  no 

^•l■  '.:  ]  '.  ■  •■  •'       md  in  which  it  in  placvd. 

I  •uiiM.-.s  of  nmro  tWi  one  owner  arc  nt  Iho  lime  of  llio  coni- 

III'  iy  the  Council  connected  with  any  such  itevict.  tlio  cu»tii  and 

"  »l  ■  apixjrtioncil  amount  aiid  rccoverahlt,'  from  such  owneru  in 

I'l'  ;  ■  value  of  the  pri'Miino!!  rf.H|)octively  ctmnected  thercwitii. 

I  .'  Ill  tlio  event  of  any  such  ctxtti*  and  ex|iciiso.s  bciiii;  |>aid  to  tho 

I'  li  owner  or  ownora,  then  such  owner  or  owners  Khali  ho  entitled 

l'   :   '  rt  of  summary  jurindiction  tlio  uinuunt  Ko  |iaid  l>y  tlieni  from  tliu 

i-<  r-  11  r  hranchol  or  cau.«L-d  such  sewer  or  drain  to  lie  mado  or  branched 

III  inauiKi  .uDiwiiil. 

5.  Ptnallij  ■' .•  -  .  .  .^1.  ...  .,../.•    I  ^,1  ^iprni] — ^\ny  person  making;  any 

■ewer  or  br.:  any  aewer  vented  in  any  vttitry   or 

district  t-  ■'  .;  of  such  veiitrj' or  diiitrict  Uianl  firvt 

liad  aii'i  than  in  aroirilancc  with  tho  plan  and  section  thereof, 

ifni:v.   ,  il  nil'!,  r  tl..' iroviiiionH  of  tJio  Metroiiolia  Muna>;ement 

.\   ■  thereto,  or  canning;  »i  -r  or  drain  to  bo  »o  niailo  or  branched, 

►li  I  to  ft  |ionalty  not  e.\'  ■   "i.     Tho  vcatry  or  dLntrict  lionrd  con- 

cerned may,  by  notice  in  wxitin;;  to  tlio  owner  or  owners  of  tlio  premises  connc-cted 
with  the  crwrr  r  r  drain  so  impro|ierly  made  or  branched,  or  (if  there  arc  no  such 
pr  ■  :id  in  which  it  is  placed,  require  such  owTier  or  owncni  forthwith 

to  r  .-r  or  drain  or  to  reconstruct  tho  same  at  his  or  their  ex|>cnso 

to  tiiu  a;  or  di.strict  iKMird  and  in  acconlnncc  with  tho  plan  and 

•ection  .i  .  .ind  in  Iho  event  of  snch  ow^ner  or  owners  fnilin;;  to 

ciiniply  u.Mi  ■  :   ^.uci»  requbiition,  such  owner  or  owners,  a.H  the  c.ito  may 

!»•,  k\i\\1  !•••  iblo  to  a  i^nalty  not  excoeding  live  |M)unds  for  every  day 

iliir  'ill  fail  to  comply  Uicrewitli,  ami  the   ve«try  or  district 

I"';  -  reqiiire<l  ami  recover  the  cwls  and  e.\|«-iises  thereof 

in  11  '  ...     .1     -    ^.^j,  who.^hall  have  maiie  or  branched 

or  r.iii..  r  drain,  or  from  tho  owner  or  ownern 

of  •'     ■  ,.,  ,.  ,  ;„.,•..,..■,   ■.    .i  liiere  are  no  such  premises)  of  the  land 

in  1. 

!  ..  .:  tho  premiaea  of  more  than  one  owner  are  at  tho  timo  of  tho 

ri>:  t  of  tho   work   by   th«  TC«tiy  or  district  board  connected  with  any 

sti'  ''lo   ,■.,^{^    itil   expcnaeii  thereof  shall   l>o  apportioned  anionj;sl  and 

n  cuver  1  in  proportion  to  tho  rateable  value  of  the  prcminGS 

re»|><- ti-  .;th. 

rrovid'-i  ai-o  tiiat  in  the  event  of  any  giirh  costa  and  oxftcnfics  lieing  paiil  to 
the  vestry  or  district  l>oard  by  any  such  owner  or  owners,  then  such  owner  or 
owners  sliall  l«  ciitiilc<l  to  recover  in  a  court  of  summary  juri.siliction  the  amount 
•o  paid  by  them  (mn  tlic  iiorson  who  made  or  branclicd  or  caused  such  sewer  or 
drain  to  m  made  or  branched  in  manner  aforoaaid. 

6L  [8mbi«0  under  a  •■  r  tray  not  to  ie  rtmoveJ  vrithoul  the 

(OMOii  </  tit  vtitry,  Ji-  ■  ■  (&)] 

C')  Wlirrf  a  ttn*t  baj  \fin  Uil  rnt  m  U  SnirnAi-A  tn  \^  \x\.\  mit  r.n  Isnl  nn  wliirh  do 

t\r  ■  U    Trt    l»k    ■  '■■IV    to 

yi-  \tion  to  a  ,  ■  .n  ipoly 

«r.>rt\  /h/frir^f  fr(.  V.  Pir.t,  [IW?]  I  Q.  B.  «1. 
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8.  Limited  application  of  Act  to  city  of  Loyidon.'} — Except  so  far  as  relates  to  any 
sewers  vested  in  the  council,  none  of  the  provisions  contained  in  this  Act  shall 
have  any  force  or  effect  within  the  city  of  London. 

9.  Penalties  and  exjienses.'] — Penalties  and  expenses  under  this  Act  may  be  sued 
for  and  recovered  either  by  the  council  or  by  the  vestry  or  district  board  concerned 
in  the  same  manner  as  penalties  under  the  Metropolis  Management  Act,  1855,  and 
the  Acts  amending  the  same. 

10.  Expenses  of  Act.l — Anj'  costs,  charges,  and  expenses  incurred  by  the  council 
of  and  incidental  to  the  preparing,  applying  for,  and  passing  of  this  Act  shall  be 
paid  by  the  council. 


ri'DLIC   UKAI.TII  (LOVDOV)  ACT,   1801.  GOO 


PUBLIC  nEALTH  (LONDON)  ACT,   1801. 
54  &  55  Vict.  c.  76. 

Ah  Ad  to  eoHMJuiali  and  amend  tfie  Law*  rtlating  to  Public  Health  in  London. 

[bth  Auffiut,  1891.] 


B«  it  enacted,  etc. 


Heyulationi  at  to  Walerdoitii,  ttc. 


37.    ii   "'1,  'c    .f                                                  1)  It  shall  not  l)c  lawful  newly 

t.>  iT<'<t  any   !.  i-      r   •                                                   .   down  to  or  below  tlio  crouiKl 

fl'MT  w:t(i    :•    .  ■                                                                    '                !              '               !  onu 

>.r  Miir"  ;•:   ;  i'lire, 

t'liriiKh.' 1    A.'.i  .1  Hitu  Miitalilo 

tr.ipj'  I    -     I  m  1                                                                                          far  as  may  bo 

fi>''-i-.«»r\'  I  '  '  ■  111-  1.  '1. 

J     li    ir.v  foregoing  enactment  of  tliia  section,  he 

■  IiaH  1-  '.'•■■  ■  ijip. 

I  he  sanitary  autliurity  that  any  hoiist-,  whether 

I'll;  '  lit  "f  this  Act,  Is  wiUiout  sncli  ashpit  or  water- 

rl.r-t-.  .1-.    il  :■     i;  i,   II;      -u;  '.i-y   .iili   ^Ity   -]:t'.\  c.mse   notice  (6)  to  bo  nerveil  on 

the  ijwii.  r  '  r  ..  :  '.I.  •  li   n  — ,  r'luirir;^  hnii  ri>rliiwith,  or  within  Buch  ronson- 

ahli'  tiiiii-    i<  '.   in  tlio  notice,  to  proviile  the  Mtnic  in  acconiance  with  tho 

iliri'-ti  Mn  i'l  t  an'l,  if  the  no(iio  ii  nnt  complieil  with,  the  sail)  owner 

or  lie.  iiji.  r  -1  •  '•,  and  a  furtlier  fine  not  exccc<l- 

ine  4"«.  f  ■■  •  .  ;iaes;  or  tlie  sanitary  autliority, 

if  ti  .icii  cil  I .'  r  a  tiiic,  may  enter  on  the  preniiso!)  aiul 

rxf  ■   as   tho  ro^juire.  and   may  recover   the   cx|>ensca 

incM-  -io  doing  from  ttic  uwuer  uf  llie  house,  ^d) 

i  - 

l«j  wii'Tf  -.  «.  r.i^-e  or  water  supply  aufGcicnt  for  o  watcrclos«'t  i-i  nut  reasonably 

arailable,  this  section  shall  be  complied  with  by  the  provision  of  a  privy 

or  earth  closet ;  and 

(b)  where  a  watercloset  has  before  t)ic  commencement  of  this  Act  been  and  i.t 

'!—  !  •"  •    •■•" '  '  •'  •■  ■ ■"    '  •■••  ■  •  '  —  '■■  ' ~(,  and  in  tho  opinion 

y  so  used,  tlicy  nee<l 

f'll  Thi«  •<^-ti.n  •'il«it»Dti»Il>-  n-*x>MeU  t.  81  of  the  HrtropoUs  Uanogrmeot  Act,  1855, 
r  th<>  old  arctioo  that  a  ootie*  br  an  inipcetnr.  withoot  ■  raaolatirm  of 


at  if  tb«  oTiMr  obitctcd  In  tbt  order  of  Ui«  Ttslrv, 

'    .'-   .,',-..    .-'    i:ir  C'ainit]r  Coancil,  aaij  if  bo  did  not  do  tn,  t&« 

<  '.'>  comniit  on  a  •ommoiu:  Jamn  amj  Jokm,  Otrlnnttit  (IVjtry)  r. 

^     A 

• .    •  >r      .  ■      -•  .irf,. 

-   ■".    ;■:-.-!     ;....    .;    ...   ..   ; .   i ;    Iha 

t^—mrf  works,  m«  la/w  r.  .v.  Umanfi   Hkar/ {I90i),  iT!  J.  V.  iOJ ;  Uarr.t  r.  Uickma* 
(isol).  1  K.  B.  13. 

E.B.C.  2  R 
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(5)  Any  person  who  thinks  Iiimself  aggrieved  by  any  notice  or  act  of  a  sanitary 
authority  under  tliis  section  may  iippeal  to  tlie  county  council,  whose  decision  shall 
be  final,  (e) 

38.  (/)  Sanitary  conveniences  for  manufactories,  etc.] — (1)  Every  factory,  work- 
shop, and  workplace,  (.'/ )  whether  erected  before  or  after  the  passing  of  this  Act, 
shall  be  provided  with  sufficient  and  suitable  accommodation  in  the  way  of  sanitary 
conveniences,  regard  being  bad  to  the  number  of  persons  employed  in  or  iu 
attendance  at  such  building,  and  also  where  persons  of  both  sexes  are,  or  are 
intended  to  be,  employed,  or  in  attendance,  with  proper  separate  accommodation 
for  persons  of  each  sex. 

(2)  Where  it  appears  to  a  sanitary  authority  that  this  section  is  not  complied 
with  in  the  case  of  any  factory,  workshop,  or  workplace,  the  sanitary  authority  shall, 
by  notice  served  on  the  owner  or  occupier  of  such  factory,  workshop,  or  workplace, 
require  him  to  make  the  alterations  and  additions  necessary  to  secure  such  com- 
pliance, and  if  the  person  served  with  such  notice  fails  to  comply  therewith  he  shall 
be  liable  to  a  fine  not  exceeding  £20,  and  to  a  fine  not  exceeding  40s.  for  every  day 
after  conviction  during  which  the  non-compliance  continues. 

39.  Byelaws  as  to  tvaterclosets,  efc] — (1)  The  county  council  shall  make  byelaws 
with  respect  to  waterclosets,  earth  closets,  privies,  ashpits,  cesspools,  {h)  and 
receptacles  for  dung,  and  the  proper  accessories  thereof  in  connection  with  buildings, 
whether  conlructed  before  or  after  the  passing  of  this  Act. 

(2)  Every  sanitary  authority  shall  make  byelaws  with  respect  to  the  keeping  of 
waterclosets  supplied  with  sufiicient  water  for  their  effective  action. 

(3)  It  shall  be  the  duty  of  every  sanitary  authority  to  observe  and  enforce  the 
byelaws  under  this  section  ;  and  any  directions  given  by  the  sanitary  authority  under 
this  Act  shall  be  in  accordance  with  the  said  byelaws,  and  so  far  as  they  are  not  so 
in  accordance  shall  be  void. 

[40.  Power  for  sanitary  authority  to  authorise  examination  of  waterclosets,  etc.] 

41.  Penalty  on  persons  improperly  malcing  or  altering  tvaterclosets,  eic] — (1)  In 
any  of  the  following  cases : — 

(a)  if,  on  such  examination  as  in  the  preceding  section  mentioned,  any  such 

work  as  therein  mentioned  is  found  not  to  have  been  made  or  provided  by 
any  person  according  to  the  byelaws  of  the  county  council  and  sanitary 
authority,  and  the  directions  (»)  of  the  sanitary  authority  given  in  any 
notice  under  this  Act,  or  to  be  contrary  to  this  Act,  or 

(b)  if  a  person,  without  the   consent   of  the   sanitary  authority,  constructs   or 

rebuilds  any  watercloset,  earth  closet,  privy,  ashpit,  or  cesspool  which  has 
been  ordered  by  them  either  not  to  be  made,  or  to  be  demolished ;  or 

(c)  if  a  person  discontinues  any  water  supply  without  lawful  authority  ;  or 

(d)  if  a  person  destroys  any  sink,  trap,  siphon,  pipe,  or  any  connected  works 

or  apparatus  as  aforesaid  either  without  lawful  authority  or  so  that  the 
destruction  creates  a  nuisance  or  is  injurious  or  dangerous  to  health, 
every  person  so  oflending  shall  be  liable  to  a  fine  not  exceeding  £10 ;  and  if  he  does 
not,  within  fourteen  days  after  notice  is  served  on  him  by  the  sanitary  authority, 
or  within  any  further  time  allowed  by  that  authority  or  appearing  to  a  petty  sessional 
court  necessary  for  the  execution  of  the  works,  cause  such  watercloset,  earth  closet, 

(i)  A  magistrate  is  bound  by  the  decision  of  the  sanitarv  authority  tlint  the  accommodation 
is  insufficient :   !<t.  John's,  Hacknci/  (  Yeftrij)  v.  Htiilon  (1897),  1  Q.  15.  210. 

(_/')  As  to  factories  generally,  see  s.  9  of  the  Factory  and  Workshop  Act,  1901. 

(;/)  This  has  a  wider  meaning  than  factory  or  workshop.  It  includes  a  stable  and  stable 
yard,  where  a  number  of  hirers  of  cabs  attend  as  customers:  Bennett  v.  Harding  (1900), 
2  Q.  B.  397. 

(//)  See  Simmons  v.  Malting  R.  D.  C.  (1897),  1  Q.  B.  433. 

(0  On  a  summons  taken  out  for  non-compliance  witli  the  directions  of  a  local  authority,  the 
niiigistrate  has  jurisdiction  to  inquire  into  the  validity  of  those  directions:  FuViam  I'eslri/ 
V.  Solomon  (1896),  1  Q.  B.  198. 
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inlvjr,  «i<li|iit,  or  oe«|K)ul  to  bo  allrrc<l  or  mii«Uto<l  in  confurniity  with  tlio  (>aiil 
I'velii'v-i  anl    ''  .  ..r,  at  tlio  cfljio  may  bo,  to  be  dciiiulitihi-d,  or  gucb  wnlor 

>ii|'|>ly  I'l  I-  siK-li  itiiik,  tru|>,  Kipliun,  |>i|>o,  or  uUicr  cuiiiivctctl  works  >ir 

;i;i|i.\r.ilii-.  l.i  I  ;    ■iticli  pomoii  Hluill  Ih!  lialili-  to  a  fiuf  not  cxoofiliiij;  "JO*,  fur 

<  iJi  il.iy  ilijii  '.ho  cilTfioo  coiilliiiiw  ;  or  the  MUiitiiry  aulliurity,  if  they  tliiiik 

tit.  in  lifu  i>f  \.:.^. .  !.;,,  r.>r  n  line,  may  enter  on  the  premis^-'H  ami  c.lu^o  iho  work  to 
l>e  iliine,  and  the  cxp'  ii->  tlnri  .f  nhnll  Ikj  |iaiil  hv  the  [lerson  who  lias  no  offendetl. 

[  ij  I'ower,  if  on  ouch  ciJiuiii.iti«in  any  waterclosel,  eartli  closet,  I'rivy,  a.ihpit,  or 
cwapool,  or  any  water  supply,  itink,  trap,  iiiphon,  pi|>e,  or  any  of  the  conneeted 
woru  or  apporatiu,  appears  to  bo  in  bad  order  and  condition,  or  to  re<]nirc  clean^inj,', 
alteration,  or  amendment,  {k}  or  to  bo  filled  up,  to  niiuirc  the  owner  or  occupier  to 
do  what  ia  nccc^wiry  to  place  the  work  iti  pro|>er  order  and  condition.] 

(3)  Any  |>en)on  who  thinks  himwlf  a;Krieve<l  by  any  notice  or  act  of  n  winilary 
authority  under  iii'ia  nection  in  relation  to  any  waterdoitet,  earth  closet,  privy,  ashpit, 
or  ec7<K{>ool.  may  appeal  to  tlio  county  council,  whu«c  decision  itliall  be  tinal. 

4S.   /  'iun  or  rrnair  i>f  inilrrfluifl  or  drtiin.] — If  a  waterclosel  or 

drain  is  r  repaired  as  to  be  a  nnii<anco  or  injurious  or  dangerous  lo 

health,  t  who  undertook  or  executed  such  construction  or  tc|>air  shall, 

nnleas  h  i.it  such  constmction  or  repair  was  not  due  to  any  wilful  net, 

nej;Iect,  ur  dil'.iull,  l>e  liable  to  a  fine  not  exceedin;^  i20. 

Provided  tlul  where  a  peraun  Ls  rhar^ed  witli  an  olTenco  under  this  section  ho 
■tiall  l>e  entitled,  upon  infonnation  duly  laid  by  him,  to  have  any  other  (>crson,  bein^ 
his  agent,  sen'ant,  or  workman,  whom  he  charges  as  the  actual  otTunder,  brou;;lit 
before  the  court  at  the  time  ai>pointed  for  hearing  the  charge,  and  if  he  proves  to  tlio 
■atiaTaction  of  ttie  court  tliat  lie  had  used  due  <liligence  to  (irevent  the  commission 
of  the  ofTenri',  and  tliat  the  soiil  other  ix-rson  conmiitled  the  offence  without  his 
knowlrd^-i'.  c<.ii->.'iit,  or  connivance,  ho  hhall  lie  exempt  from  ony  fine,  and  the  said 
other  pcnion  may  l>c  summarily  convicted  of  tiie  offence. 

Provitiont  at  to  Walrr. 

48.  /V'.i  i»i</nj  oj  III  hunt  irilhoiil  jimiirr  tnili-r  mpiJuJ] — (I)  An  occupied 
house  with'. lit  A  proper  and  sufficient  supply  of  water  shall  he  a  nuL'jince  liable 
to  l>e  dt-nlt  witli  suiiun.irily  under  this  Act,  and,  if  it  is  a  dwelling-house,  hIioII  be 
deemed  luitlt  for  tniMi.iii  habitation. 

i  J  \  hoii.so  which  after  tlie  commencement  of  this  Act  is  newly  erected,  or  is 
pulled  down  to  or  below  the  ^roo'id  tlf>or  and  rebuilt,  shall  not  be  occupied  as  a 
c|w."'.-.lnt>u.  until  the  sanitary  authority  have  certified  that  it  has  a  proper  and 
sn:  'y  of  water,  either  from  a  water  coni[iany  or  by  some  other  means. 

■initary  authority  refuse  such  certificate,  or  fail  to  give  it  within  one 
m  '  ritlen  rc<|ueat  for  the  same  from  the  owner  of  the  house,  tlic  owner  of 

tip  v   A|  t'!v  to  .-I  (H-tly  sessional  court,  an<l  that  court,  after  hearing  or 

gi^  an  opiiortunity  to  lie  heard,  may,  if  they  think  the 

rit  :,Tnnted,  make  an  order  authorising  the  occupation  of 

tlie  liou-.-  .1  made,  an  owner  who  occupies  or  iicrmits  to  bo 

occ'i;.ii-l  ill'  .iiM>  without  such  certificate  shall  be  lijible  to  a 

fin-  iOj.  for  every  <Liy  <liiring  which 

it  !y  of  water  is  provided  ;  but  tlir; 

ini:  -lucli  line  s!aU  L-j  «iUiuiit  prLjiidic  to  any  proceedings  for  obtaining 

a  I  r. 

[48.  Notice  to  sanitary  autlioiity  of  water  supply  being  cat  off.] 

(t)  This  altrratioa  and  amfodmrot  dn  nnt  roiiipn«<>  •trnctaral  altrntions :  per  Krnnolv,  J., 
la  tmlkam  Vittry  r.  SiJomtm  (IHM),  I  Q.  It.  l!«t,  at  p.  W\  in  tli«  I..  I!. 
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Underground  Booms,  (l) 
[98.  Provisions  as  to  the  occupation  of  underground  rooms  as  dwellings.] 

ByeJaws, 

[114.  Byelaws — how  made.] 

Legal  Proceedings. 
[115.  General  provisions  as  to  powers  of  entry.] 

117.  Summary  proceedings  for  offences,  expenses,  etc!] — (1)  All  ofl'ences,  fines, 
penalties,  forfeitures,  costs,  and  expenses  under  this  Act  or  any  byelaw  made  under 
this  Act  directed  to  be  prosecuted  or  recovered  ia  a  summary  manner,  or  the 
prosecution  or  recovery  of  which  is  not  otherwise  provided  for,  may  be  prosecuted 
and  recovered  in  manner  directed  by  the  Summary  Jurisdiction  Acts. 

(2)  Proceedings  for  the  recovery  of  a  demand  not  exceeding  £50,  which  a 
sanitary  authority  or  any  person  are  or  is  empowered  to  recover  in  a  summary 
manner,  may,  at  the  option  of  the  autliority  or  person,  be  taken  in  the  county  court 
as  if  such  demand  were  a  debt. 

(3)  A  proceeding  under  this  Act  shall  not  be  taken  by  the  county  council 
against  a  sanitary  authority  save  with  the  sanction  of  the  Local  Government 
Board,  unless  such  proceeding  is  for  the  recovery  of  expenses  or  of  money  due 
from  the  sanitary  authority  to  the  council. 

118.  Evidence  by  defendant.] — Any  person  charged  with  any  offence  under  this 
Act,  and  the  wife  or  husband  of  such  person,  may,  if  such  person  thinks  fit,  be 
called,  sworn,  examined,  and  cross-examined  as  an  ordinary  witness  in  the  case. 

121.  Becovery  of  expenses  by  sanitary  authority  from  owner  or  occupier.'] — Any 
costs  and  expenses  which  are  recoverable  under  this  Act  bj'  a  sanitary  authority 
from  an  owner  of  premises  may  be  recovered  from  the  occupier  for  the  time  being 
of  such  premises  ;  and  the  owner  shall  allow  the  occupier  to  deduct  any  money 
which  he  paj's  under  tliis  enactment  out  of  the  rent  from  time  to  time  becoming 
due  in  respect  of  the  premises,  as  if  the  same  had  been  actually  paid  to  the  owner 
as  part  of  the  rent :  Provided  that — 

(a)  the  occupier  shall  not  be  so  required  to  pay  any  further  sura  tlian  the  amount 

of  rent  which  either  is  for  tlie  time  being  due  from  liim,  or  which  after 
demand  from  him  of  such  costs  or  expenses,  and  notice  not  to  pay  any 
rent  without  first  deducting  the  same,  becomes  payable  by  him,  unless  he 
refuses,  on  the  application  of  the  sanitary  authorit}',  truly  to  disclose  the 
amount  of  his  rent  and  the  name  and  address  of  the  person  to  whom 
such  rent  is  payable  ;  but  tlie  burden  of  proof  that  the  sum  demanded 
from  any  such  occupier  is  greater  than  the  aforesaid  amount  of  rent  shall 
lie  on  such  occupier ;  and 

(b)  nothing  in  this  section  shall  affect   any  contract  between  any  owner  and 

occupier  of  any  premises  whereby  the  occupier  agrees  to  pay  or  discharge 
all  rates,  dues,  and  sums  of  mone}^  payable  in  respect  of  such  premises, 
or  shall  affect  any  contract  whatsoever  between  landlord  and  tenant. 

Appeal. 

125.  Appeal  to  quarter  sessions.]— Any  person  who  deems  himself  aggrieved  by 
any  conviction  or  order  made  by  a  court  of  summary  jurisdiction  on  determining 
any  information  or  complaint  under  this  Act  may,  save  as  otherwise  provided  in 
this  Act,  appeal  therefrom  to  a  court  of  quarter  sessions. 

(/)  See  also  ss.  40  and  70  of  the  London  Building  Act,  1894,  ante,  pp.  -193  .ind  503. 
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lae.   /'rort.»..r  •■-  '                                   ,      -          -f      ,g  jj.   ,3    ,.^^^    ^     l.t..]_Aoy 

■ppcml  111  llic  c.  .              .                   act  of  a  tioniury  «ulliuriiy  under 

tha  Act  iiitll  U-  .  -Jll  aud  2 12  of  llio  Mttropoli« 

MiMgenient  Act,  .  ,J  by  the  Local  Qovcnimciit  Act, 

1888,  are  set  out  :  ._..   ;_  ;...,  .■;^;. 

A'utiett. 

187.  Aulhehlicativn  </  H;lictt,  ric.] — (I)  Notic.  s.  orJir.-.  ami  ut]ii-r  Micli  il)rn- 
menta  under  tht*  Act  shall  t>c  in  writing;  and  1  m 

onfen,  when  iaued  by  tliu  cuuuly  council  or  a  sail: :.   .  tly 

atilh'  nticatod  if  ngned  by  their  clork  or  by  tho  ollicvr  by  whom  the  saoio  are  given 
vT  .■«TTe«L 

('J)  Orders  shall  be  under  tho  seal  of  the  councQ  or  authority  duly  authenticated. 

128.  (»)  [Srrciet  p/  A'o/»ai.] 

Uucdlanttnu  Prvvittont. 
[130.  Kornis  in  Third  Schedule  may  be  used.] 
jo.j    ;..-..     .-    1,1"^ — T|,y  ^ct  aliall  (save  as  otiicrwise  expressly  provided) 

c  \ 

I  .  t  ■•!i«n  "xtcji'l  Xn  j.Iac.-.^  il^ulirrc  BO  far  as  in  ncccinary  for 

ijiviii.-  ition  to  London  and  to  any 

[138.  Powers  of  Act  to  b«  comulativc] 

1  liter  I'rdatiun. 
141.  Inleryrttation   0/  term$.']—\n    tliis    Act,   unless    tho    context    otlierwiso 

T'     ■iiris.^i'n  "  I.on.l.n  "  mranii  tho  .I'lmini-fratiTO  county  of  London: 

:idon  County  Council  : 
i  ,  and  any  public  bridge,  and  any 

rij .  -    > .'",  wlictlicr  a  ttioroughfare  or 

no'  :         Irpot  : 

Tlie  ■    .  '■   ,    i  !   ■  .  !  u  '  111,  anil 

h'  ;    :.     r  i  on  or 

n'  •  i'uLlic  or  [nvate,   and   whctiicr  mauitaini  I  ur  liut  under 

»!., 

The  '    lea  schools,  also  factories  and  oilier  buildings  in 

TIm'  '  "  '    —  "  nwpcctirely  include  the  curtilage  of  a 

bt;  iig  or  house  wholly  or  partly  erected 
ui 

Tho  for  the  time  licing  receiving  the 

r*'  *' >•'  '1   i'"'  word  is  umkI,  whether 

UI.  r  person,  or  who  would 

IK)  r                                           ,  lit  : 

(a)  A  ranin<'.ni  t.^  imwrr  •  r.ttii.lwnt  as  lo  a  DoiwDC*  U  iCMxl  10  fom,  Ihoo^b  only 
sililimtil  lo  •aaimoo*  it  a  dacaiii«ot  witlim  ths  rotaniag  of  this 

••rti-^B  ■   R.  r  .  Jl. 

•••  no«  Ictatan'  r  r, 

■   .   r     ■  '  -I  sad  Um  covnwi  <p 

r  '  .1    rot    Um   IiMW, 

4  Sc«  alto  nctrv  to  ■.  6 

•  .   .  '';   SI  li  •■  4  i>f  III*  I'ul 
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Tlio  expression  "lackrent"  moans  rent  wliicli  is  not  less  than  two-tliirds  of  (lie 
full  annual  value  of  the  promises  out  of  which  the  rent  arises ;  and  the  full 
annual  value  shall  be  taken  to  be  the  annual  rent  which  a  tenant  might  reason- 
ably be  expected,  taking  one  year  with  another,  to  pay  for  the  premises,  if  the 
tenant  undertook  to  pay  all  usual  tenant's  rates  and  taxes,  and  tithe  commuta- 
tion rentcharge  (if  any),  and  if  the  landlord  undertook  to  bear  the  cost  of  the 
repairs,  and  insurance,  and  the  other  expenses  (if  any)  necessary  to  maintain 
the  premises  in  a  state  to  command  such  rent :  (o) 

Tlie  expression  "  sanitary  convenience "  includes  urinals,  waterclosets,  eartli 
closets,  privies,  and  any  similar  conveniences : 

The  expression  "  day "  means  the  period  between  six  o'clock  in  the  morning 
and  the  succeeding  nine  o'clock  in  the  evening : 

The  expression  "  ashpit "  means  any  ashpit,  dust-bin,  ash-tub,  or  other  receptacle 
for  the  deposit  of  ashes  or  refuse  matter  : 

The  expression  "  cistern  "  includes  a  water-butt. 

142.  ISepeals.'] 

(o)  This  is  similar  to  tlie  definition  of  "rackrenl"  which  is  to  be  found  iu  s.  G  of  the 
Loudon  Building  Acts  Amendment  Act,  1905,  aiilc,  p.  560. 
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I'UBLIC    IIKALTH   ACT,    187:.. 
;58  ii  30  VlLT.  c.  oj. 

.I;i   Art  Jut  omMuiiiialiiKj  iirii  ntnruding  the  Aci$  rtlatiuij  tu  Public  llniltU  in 

EiKjtand.  [IK/i  AuQiut,  lb76.J 

4.  D^niti'iti  (a).]— In  lliU  Act,  if  not  iticoiisLitviit  willi  tlio  context,  the  follow- 
ing wor.l-<  .ml  •A]ires»ion«  have  tlic  incaningn  hvrciiuincr  respectively  o&tignoj  to 
tlicm  ;  ;  ly, 

"  IVr  liti  any  boJy  of  persons,  wlietlior  corj>orato  or  unincorpomte : 

"  r>ocai  amliontv  "  means  urlutn  sanitarj'  authority  iinj  rural  gaiiltnry  authority  : 

"Sur\'eyor"  incln  !•  >■  mv  person  ap[Kiinte<l  hy  a  rural  authority  to  perform  any 
of  the  ilutii  r  under  thus  Act  :    h) 

"  \;utih  "  nri<!  •  '   iiuliule  inussuagen,  LuildingR,  kniLi,  co-somcDts  and 

I  ■■■: 

"  Owi  for  tJio  time  being  receiving  the  rackrcnt  of  tho 

land  iir  ifLim-*  im  with  which  the  word  is  used,  whetlicr  on  hin 

own  account  or  ..  r  trustee  for  any  other  |>crHon,  or  who  would  bu 

receive  the  same  il  mji  h  l.iiids  or  jiremiacH  were  lot  at  a  rackront : 

"  Ilmckrcut "  incann  rent  which  in  not  Ichm  than  two-thirds  of  the  full  net  annual 
\    '         ^  "'  ■     "Ut  of  which  the  rent  arises;  an<l  tho  full  net  annual 

\  lo  be  the  rent  at  which   the  property  might  rea.-^on- 

I  .-.  . .   •    -r  to  year,  free  from  all  usual  tenant's  rates 

.1  ■!  rentchargo  (if  any),  and  deducting  thoro- 

f  . ..U  cost  of  tho  rcpaini,  insurance,  oikI  other 

'  any)  necessar^'  to  maintain  tho  same  in  a  stato  to  command 
-^u :  .  ;/) 

"  SlTMt "  includo6  (/)  any  highway  (y)  (not  being  a  tunipiko  road),  and  any 

(a)  Sr*  furtfarr  ilcAaitioiu  io  i.  II  uf  the  Pulilic  llralth  Act,  IXdO. 

(M   /^K..  V.  n>.'    ...  1..-U.1. <■/../*/..  40  Oi.  U.  45. 

.  Viilrr,  L.  K.  17  th.  D.  78.'. 

i|>on  llie  dcflnitioD  of  "owner,"  mc  tho  nol«  to  >.  Ti  of  the 
Iju  ;  ■.  r.  1  li'i^-  .\<-i,  i"-.'!,  ,1  .ir,  p.  476 :  and  nee  aluo  ••  2.V)  of  the  Melmpolilan  M>n>i:o- 
inrtit  \ct,  I-V>,  amir,  p.  M9.  and  •.  HI  of  the  Public  llcallh  (Looiloo)  .\ct,  IVJl,  anir, 
^>.  613. 

A  l»cei»ef  i»  not  "owi  v.  Smili,  H  ("h.  D.  39a.     A  inort^^-pc  in 

LUMIwi  n  in  "  ownrr:  "  »>n.  C'i  I..  J.  g.  II.  aT2.     Truili-<>ii  <riih  Uin 

IrKm]  ntatr  in  tr'.«t  f  -  ,       ^     _       >.     ..  ..  ^ 

[l«94]    3   n..    >..>.  I, 

»Ilh-ii/'i    ■•  ■•  \r  ■■  ■■  .  ,. 

t.  -  .-*■•<<  A-l,  .l/.><<vt  V.  .1.-'..,  [l>^->i'i  J  ell.  M'J.     .V«  al».  /.,u  V. 

7  tod   p.  517,  axu,  aod  »»«  Wallaty  C.  C.  T.   li'aUrr  (lUOC),  70 

J.  1\  i  ■•. 

(r)  An  !.•  t  f  "owner"  awl  "ratkrent"  in  a  private  Act,  te  .l/<i»<.r  nf  St, 

Ih''   .  '.     /■  ■ '.   17  .'.  f".   171.     (/.  the  dtHoition  of  rackrcnt  in  tue  U'odun 

I;  It. 

to  allow  the  word  "  itreel "  to  rcceire  ill  popaUr 
aim  imti.t...   :  ..-    ~..-..-  ..  .-    |iro|j«rlT  applicable:  HMnnm  y,  Baituit  L,  lUI. 

(I883),8  A.<  .79H.  |«r  I  !»  f. 

(y)  A  rixd  which  wa>  .war  lirfnre  the  Highway  Ac*,  1R35,  bat  which   I  a< 

•inre  I'r'.mr  a  hi^'liwar,  Imi  out   i<i>airable   \>y  the  iubabitanta  at  largr,  in  a   "  >tntt    " 
t.  ■■■     :  V.     .   .  '      /..  );-/.,  [1891]  2  Q.  II.  XIC. 
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public  bridge  (not  being  a  county  bridge),  and  any  road,   lane,  footway, 

square,  court,  alley,  or  passage,  (h)  whether  a  thorouglifare  or  not :  (i) 
"  House  "  includes  schools,  also  factories  and  other  buildings  in  which  \_more  than 

twentyl  persons  are  employed  [at  one  time]  -.(k) 
"  Drain  "  means  any  drain  of  and  vised  for  the  drainage  of  one  building  only,  (/)  or 

premises  within  the  same  curtilage,  {in)  and  made  merely  for  the  purpose  of 

communicating  therefrom  with  a  cesspool  or  other  like  receptacle  for  drainage, 

or  with  a  sewer  into  which  the  drainage  of  two  or  more  buildings  or  premises 

occupied  by  different  persons  is  conveyed  : 
"  Sewer  "  (»)  includes  sewers  and  drains  of  every  description,  except  drains  to 

which  the  word  "  drain "  interpreted  as  aforesaid  applies,  and  except  drains 

vested  in  or  under  the  control  of  any  authority  having  the  management  of 

roads  and  not  being  a  local  authority  uuder  this  Act : 
"  Water  company "  means  any  person    or   body  of  persons   corporate   or   un- 

incorporate  supplying  or  who  may  hereafter  supply  water  for  bis  or  their  own 

profit : 
"  "Waterworks"  includes  streams,  springs,  wells,  pumps, reservoirs,  cisterns,  tanks, 

aqueducts,  cuts,  sluices,  mains,  pipes,  culverts,  engines,  and  all  machinery, 

lands,  buildings,  and  things  for  supplying  or  used  for  supplying  water,  also  the 

stock  in  trade  of  any  water  company : 
"  Sanitary  Acts  "  means  all  the  above-mentioned  Acts  and  the  Acts  mentioned  in 

Part  I.  of  Schedule  V.  to  this  Act : 
"  Sanitary  purposes  "  means  any  object  or  purposes  of  the  Sanitary  Acts  : 
"  Court  of  quarter  sessions  "  means  the  court  of  general  or  quarter  sessions  of  the 

peace  having  jurisdiction  over  the  whole  or  anj'  part  of  the  district  or  place 

in  which  the  matter  requiring  the  cognisance  of  general  or  quarter  sessions 

arises : 
"  Court  of  summary  jurisdiction  "   means  any  justice  or  justices  of  the  peace, 

stipendiary  or  other  magistrate  or  officer,  by  whatever  name  called,  to  whom 

jurisdiction  is  given  by  the  Summary  Jurisdiction  Acts  or  any  Acts  therein 

referred  to : 

(/()  As  to  passages  leading  to  the  back  of  houses,  see  Ji.  v.  i.  £<1.  of  Goolc,  [1891]  2  Q.  B. 
21-2,  595. 

(i)  In  spite  of  this  definition,  the  word  "street"  is  used  in  the  Act  in  different  senses.  See 
ss.  16,  26,  149,  and  150.  It  is  a  question  of  fact  for  the  justices  to  determine  whether  or  not  a 
road  which  has  been  sewered  is  a  street  within  s.  150  ;  and  they  are  not  bound  to  find,  as  matter 
of  law,  that  it  is  a  street  by  the  terms  of  the  definition  in  this  section  :  Maude  v.  Balldon  L, 
Bd.,  L.  E.  10  Q.  B.  D.  394  ;  questioned  in  Corporation  of  Portsmouth  v.  Smith,  L.  R.  13  Q.  B.  D. 
184.  A  "new  street''  does  not  necessarily  mean  a  street  constructed  for  the  first  time: 
Robinson  v.  L.  Bd.  of  Barton  Eccles,  L,  K.  21  Ch.  D.  621 ;  Simmonds  v.  I'uUiam  Vestry  (1900), 
2  Q.  B.  188. 

Where  a  building  owner  had  ground  abutting  on  one  side  of  a  lane,  250  feet  long  and 
6  feet  wide,  adjoining  a  town,  and,  there  being  no  other  houses,  he  built  six  cottages 
standing  back  15  feet  from  the  lane,  instead  of  18  as  required  by  a  byelaw,  it  was  held  that 
the  mere  fact  of  six  cottages  being  built  in  the  lane  did  not  make  it  a  new  street:  Williams 
V.  Pownin/j,  48  L.  T.  672.  Decisions  on  the  meaning  of  "  new  street"  in  this  Act  govern  the 
construction  of  the  s.ame  words  in  the  Towns  Improvement  Clauses  Act,  1847,  being  in  pari 
materia:  A.-ti.  v.  Bnfford  (1899),  1  Ch.  537,  following  Pobinson  v.  Burton  JiccUs,  supra. 
See  also  as  to  what  amounts  to  laying  out  new  street,  Bushell  v.  Creer  (1900),  64  J.  P.  600 : 
Walthamstow  U.  D.  C.  v.  Sandell  (1904),  68  J.  V.  509. 

{k)  The  words  in  brackets  were  repealed  by  the  Factory  Act,  1878.  See  the  numerous  cases 
relating  to  tliis  definition  which  are  summarised  in  Luinlci/s  Public  Health  (6th  ed.)  at  p.  16. 

(/)  As  to  the  meaning  of  "  one  building  only,"  see  Hedhy  v.  11  ebb  (1901),  2  Ch.  Ii6. 

(m)  As  to  houses  within  the  same  curtilage,  see  Harris  v.  Seiirjield  (1904),  68  J.  P.  616  ; 
Pilbrow  V.  ,S^  Leonard's,  Shoreditch  (1895),  1  Q.  B.  428. 

(n)  See  Acton  L.  Bd.  v.  Batten,  h.  E.  28  Ch.  D.  283;  Meadcr  v.  West  Cowcs  L.  Bd., 
[1892]  3  Ch.  18.  An  owner  may  undertake  that  a  pipe  shall  be  a  private  drain  and  repairable 
by  him,  although  it  receives  the  drainage  of  more  than  one  house:  Butt  v.  Snow  (1903),  67 
J.  P.  454.  A  drain  passing  through  private  ground,  but  receiving  the  drainage  of  more  than 
one  building,  is  a  "sewer:"  Tracts  v.  Vttleii,  [1894]  1  Q.  B.  233,  commented  on  in  East- 
bourne (Mayor)  v.  Bradford  (see  note  to  P.  H.  A.,  1890,  s.  19),  and  explained  in  Beckenham 
U.  D.  C.  V.  Wood  (1896),  60  J.  P.  490.  See  also  L.  N,  W.  Ri/.  V.  Runcorn  (1898),  1  Ch.  561  ; 
Pakenham  v.  Ticehurst  R.  D.  C,  67  J.  P.  448. 
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Sum  !i  Acfa"  mcaiut  the  11  &  12  Vict.  c.  43,  intitulvil  "An 

A  ••  |*rforra«iieo  of  tliu  (lutioa  of  tlie  jiwtice*  of  tlio  |>oncc  mit 

ol  i«ct.«n>m)  mUiiu  KiiglanJ  aii<l  Wales  with  rt.i>|>ect  to  vumtuary  convii'tioas 
and  orden,"  uitl  any  Act  aniciiJiiig  tlio  name. 
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PART   III. 
SASITA nr  PRO  VI8I0SS. 

UWKKAOE  AND  DRAU(.iaB.  (o) 

Rtgulatwnt  a»  to  Seuxn  and  Drain*. 

irilrJ  1(1  lu<al  auM«/ri7y.]— All  cxistin);  and  future  fcwer»(p)  witliin 
a  lotal  authority,  together  with  all  building*,  work.i,  material!),  and 
ig  thereto, 

'  ■  '  •■  '•■•■  •■•— =-n  for  hia  own  proGt,  (7)  or  by  any  company  for 

icn ;  and 
.  :-:  the  pur]xj*c  of  draining,  prMcr%'ing,  or  improving 
il  or  private  Act  of  I'arliamcnt,  (r)  or  for  the  purpose 
.    knd 
■  authority  of  any  comniiwioncra  of  sowers  appointed  by 
ill  \ist  in  an<l  lie  under  the  control  of  such  local  authority, 
the  district  of  a  local  autiiorily  which  have  been  or 
ucted  by  or  tranhferrcd  to  some  other  local  authority 
other  authority  einpowercil  under  any  Act  of  I'nrliii- 
1,1  (subject  to  any  a^ccment  to  the  contrary)  vest  in 
•t'  iliu  authority  who  constructed  the  sanio  or  to  whom  the 
.«L  (.) 

14.  [PurcAiMe  0/  tttctrt  fry  loml  auMoriVy.] 

16.  .Vuin/rnanae  and  iitai-iiuj  turrt.]—  Kvcry  local  authority  sliall  keep  in  rc[>(tir 
•11  (cwcra  belonging  to  there,  and  uliall  cauite  to  be  made  such  scwcm  as  may  be 
new iry  for  effectually  draining  their  district  for  the  purposes  of  tliis  Act  (I) 

(o)  S««  fnrtbrr  proTiiir,n<  ai  to  Mwrrmc*,  Pulilic  llnlth  Act,  1X90,  /»•/(,  p.  636. 

(p)  St*  MraJrr  r.  It  r,«  i„r^,  U  lU..  [1892]  3  Ch.  18;  TrarU  v.  lltlry,  [I«94]  1  Q.  H. 
533.       -     -       »   '    --,'  -    •'    '  ■-  '      "'    -uph  it  h»«  no  outfall  :   Iforntry  I.. 

It-t.  it  litt  nidc  of  ft  road  which  drninw 

Ihr  ■  ,  and  (prr  Vau;,'han  Williams,  I...t.) 

KiH*..n  J  i^.   It,  41,  ta  not  a  docivion  thai  ilraing 

mar  l*  ••  '  lie  Ilnllh  Act,  1X7.%  and  not  for  oiher«  : 

It  >'■■  >  11.  i.:U.      S«  alao  .'iylrt  v.  .S>lrcr*y  C.  l>.  '.'. 

O'.'  ■.!).  1  K.  H.  41. 

,'.  II.  1.1.'.;   v....'.r7f  r.  nt.  V.  r.ut'rrir,  [iK>f\ 

,    \\.    S.    l^l'.-.,    1,.    42; 
\  M-wrr  coDntnictrrl  tiv  ■, 

uarrj'  ia  a  acwrr  maj*  i,,  ., i  i...  .i  i .   .  t '■■■y 

I.  . 
I  n->-^r-n  R.  r,  (|(W.),  I  Ol.  Ml. 

!■     ~  1  111.  I).  .TOi;   Cormlalt  r.  ('Itarllom,  4  Q.  II.  |l. 

lol .    >  rt,  n  Ol.  V.  THi,  a«  to  tb«  iiro|>erty  in  that 

I".rt!    r.  ..  ...;    .....  _ .... .,  :uii. 

A«  I"  thr  n.-aninK  «(  tlw  *onl  "•rwrr"  ID  lliia  Act,  •••  .tdon  L.  BJ.  r.  Datin,  28  Oi.  D. 
?x,l.  • 

■(     S<-'  ■        "  '■.■'Vi]2  Q.V.r:*;  rin/.  V.  Ilajli,,,,, 

IM. II- r  isfr.   39*  40  Vict.  c.  75,  ».  T.     An 

to  the  ha  y  i.  ij.,  U  It.  lu  y.  II.  il9  ;  ."wirA 

T.   WrM  J  .  S.)  :i>: 

Aa  to  I.  rt  to  i-rrMTTc  aabjaccot  inpport  to  a  acwcr,  and  at  to  their 
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16.  Fuwers  fvr  riwlHtui  sewers.] — Any  local  authority  may  carry  any  sewer 
throngh,  across,  or  under  any  turnpike  road,  or  any  street  (ti)  or  place  laid  out  as  or 
intended  for  a  street,  or  under  any  cellar  or  vault  which  may  he  under  the  pavement 
or  carriageway  of  any  street,  and,  after  giving  reasonahle  notice  in  writing  to  the 
owner  or  occupier  (if  on  the  report  of  the  surveyor  it  appears  necessaiy  (tu)),  into, 
through,  or  under  any  lands  whatsoever  within  their  district,  (x) 

They  may  also  (subject  to  the  provisions  of  this  Act  relating  to  sewage  works 
without  the  district  of  the  local  author'ty)  exercise  all  or  any  of  the  powers  given 
hy  this  section  without  then-  district  lor  the  purpose  of  outfall  or  distribution  of 
sewage,  (y) 

17.  [Purification  of  sewage  he/ore  discharge  into  stream.'] 

18.  Alttration  and  discontinuance  of  sneers.'] — Any  local  authority  may  from 
time  to  time  enlarge,  lessen,  alter  the  course  of,  cover  in,  or  otherwise  improve  any 
sewer  belonging  to  them,  aud  may  discontinue,  close  up,  or  destroy  any  such  sewer 
that  has  in  their  opinion  become  unnecessary,  on  condition  of  providing  a  sewer  (z) 
as  elTectual  for  the  use  of  any  person  who  may  be  deprived  in  pursuance  of  this 
section  of  the  lawful  use  of  any  sewer : 

Provided  that  the  discontinuance,  closing  up,  or  destruction  of  any  sewer  shall  be 
BO  done  as  not  to  create  a  nuisance. 

19.  Cleansing  seivers.'] — Every  local  authority  shall  cause  the  sewers  belonging  to 
them  to  be  constructed,  covered,  ventilated,  and  kept  so  as  not  to  be  a  nuisance  or 
injurious  to  health,  and  to  be  properly  cleansed  and  emptied.  («) 

20.  [JUap  of  system  of  sewerage  to  be  kept.] 

right  to  couipeusation— (i)  for  being  deprived  of  free  power  to  work  subjacent  mines,  and 
(ii)  for  the  risk  of  percolation  of  sewage  into  those  mines,  Jn  re  Corporation  of  DvitU-t/^  L.  K, 
8  Q.  B.  D.  86  ;  and  see  now  Public  Health  Act,  1S75,  Amendment  Act,  1SS3,  s.  4. 

Notwithstanding  the  obligation  imposed  by  this  Act  on  a  local  board  to  drain  their  district, 
their  right  to  send  the  sewage  of  their  district,  directly  or  indirectly,  into  the  sewers  of  an 
adjoining  district  is,  unless  otherwise  provided,  no  higher  than  the  right  of  a  landowner  to  send 
sewage  from  his  land  into  the  land  or  into  the  drains  of  a  neighbouring  landowner:  Att.-Ocn. 
V.  Jcton  L.  Bi).,  "22  Gh.  D.  221.  Where  the  local  authority  fail  to  effectually  drain  their 
district,  they  cannot  proceed  against  the  owner  of  property  which  is  creating  a  nuisance  for 
abatement  of  the  nuisance,  which  would  not  have  been  caused  but  for  the  authority's  neglect 
to  perform  its  duty:  Fordom  \. Parsons,  [1894]  2  Q.  B.  780.  Anactionfor  manJamus  does  not 
lie  to  compel  a  local  authority  to  perform  their  duty  under  this  section.  The  proper  remedy 
is  to  apply  to  the  Local  Government  Board  imder  s.  299  :  Pasmore  (or  Ptrbles)  v.  UsualJticL'lle 
r.  D.  C.  "(1898),  A.  C.  387.  But  see  Baron  v.  Port/lade  L'.  D.  C,  cited  in  the  note  to  s.  19, 
post,  -where  it  was  held  that  an  action  Ues  for  mere  negligence,  as  where  the  authority  neglect 
to  cleanse  a  sewer. 

(«)  Includes  a  private  street :  IIlll  v.  Wullase;/  L.  Bd.,  [1894]  1  Ch.  133. 

(u-)  Means  "necessarj-  for  the  efficient  discharge  in  the  way  most  for  the  benefit  of  the 
public."  Lewis  V.  Wcston-super-.Mare  L,  Bd.,  40  Ch.  1).  The  surveyor  is  the  person  to 
determine  the  necessity,  ib. 

'■  Surveyor"  means  fit  aud  proper  person  duly  appointed  imder  s.  189,  and  no  other  person, 
ib.     See  Jones  v.  Conirai/,  etc.,  Water  Stippli/  lid.,  [;i893]  2  fh.  G03. 

(x)  In  re  Corporation  of  Dudlei/,  8  Q.  B.  D.  80.  As  to  the  assessment  of  compensation,  sec 
Colac  V.  Summerfield  (1893),  A.  C.  187 ;  Daris  v.  Witnei/  I'.  1).  C.  (1899),  63  J.  P.  279. 

(y)  For  the  pro^■isions  as  to  sewage  works  without  the  district,  ss.  32-34,  post.  Forms  and 
ser\'ices  of  notices,  ss.  266,  267, 

(;)  At  the  general  expense  ;  owner  of  house  rannot  be  charged  as  for  private  improvement 
expenses  :  Vcstri/  of  Mart/lehone  v.  Viret,  19  C.  B.  N.  S.  424  ;  Fulham  Dist.  Bd.  v.  O'oodu-in, 
1  Ex.  D.  400.  As  to  the  necessity  of  pro\'iding  private  drains  when  the  public  sewer  is 
changed,  see  St.  ^fartin-in-the-Fields  Vestnj  v.  Ward  (1897),  1  Q.  B.  40. 

(a)  The  word  "ventilated"  is  new.  See  a  similar  provision  of  the  Metropolis  Manage- 
ment Act  (1855),  18  &  19  Vict.  c.  120,  s.  72.  See  Att.-Ven.  v.  Mayor  of  JJasin(/sio/:e,^45 
L.  J.  Ch.  726,  as  to  the  liability  of  the  local  authority  to  have  an  intoruiation  filed  against 
them.  Where  a  sewer  becomes  insufficient  by  increase  of  drainage,  .and  damage  occurs  by 
flooding,  the  local  authority  is  not  liable,  in  the  absence  of  negligence  :  .strelton's  Verbi/ 
Breireri/  Co.  v.  Derbi/  (Mai/nr  of).  [1894]  1  Ch.  431.  But  sec  Baron  v.  /\jrtslade-hi/-.^ea  C.  C'. 
(1900),  2  Q.  B.  588.  '  " 
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a'lM  nVy.^— Tno  ownT  or  occti['ier  nf  any  irvmUcs  within  the  di.»lriit  of  »  loc«l 
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under  tliij  Mctiun.  (e) 

SS.  ('$e  of  ttverrt  fcy  ou'iurt  ami  orxuyirrt  irithi'ul  Jittriel.] — The  owner  or 
occupier  of  any  pri-nii<c<i  without  the  di^tnct  of  a  local  authority  may  eaiisu  any 
•ewer  or  ■'■>!  willi  any  6C\vcr  of  the  local 

authoriiv  reed  on  l-etween  such  occupier 

and   mill  :  .  a  ur  oi  in  coac  uf  di.-j.iiic  nwy  l>o  (Wtlled,  at  the    option 

of  the   uWMT  r,  by  a  court  of  buruniary  juriadiction  or  by   arbitration 

in  nuuiocr  proYidea  Ly  ihu  Act.  (</) 

S8.  Powrrn/  loo'  ■■"  •■■  •  r--'  -  '■■■  -./ Mi«/niine<i  Ai-iivn.]— -Where 
any  boiuo  witliin  t!  ^  without  a  drain  hiifiicirnt  for 

..fl;..  Ill  .1  .Ir.i"  ■  ••■    '  ......;.....; :  .    ....'.:■'   n.ii!-.'  ri^quiro  the  owner  or 

•liin  a  reasonable  time  till-  I.  to  make  a  covered 

;  into  any  wwer  wliich  tli-  /liority  arc  entitled  to 

■    ■-.   i-   •  i  in  one  hnmlrol  feet  Irom  the  silo  of  wich  house;  but 

•  111  I    inr  i„-o  are  Mrithin  that  di.Ntniice,  then  emptyin;;  into  such 

cuTere<l  oov-jw^iol  or  other  place  not  being  under  any  houie  aa  the  local  authority 

dirr.-f :  ,ii.  1 

•y  may  rc<juirc  any  wich  ilrain  or  drains  to  Ic  mailo  of  such 
tnd  to  \«y  laid  at  nuch  level,  and  with   euch  fall   as  on  the 
rej-  •  (icar  to  them  to  l>c  neccsBary.  («) 

li  i  with,  the  local  authority  m.iy,  after  the  expiration 

of  the  time  »(«ci:icd  in  the  notice,  do  tiie  work  requircil,  and  may  recover  in  a 

( '  '  rryi  T.  >  '•><■<•»>,  3  ('.  I'.  I>.  339,  *•  to  llir  rc«|>nn>iliilitv  of  own«n  of  ilniiii* 

for:  «.  13:  Kirlkml'jH  L.  U-l.  r.  Ainlrj  {lK9-i),  H^.  U.  374,  ixpra;  mud*.  18  of 

Pul.U.      M  •       

Srr  I*  Thi«  »cction  iovolvMlhc  ri,;hl  I"  pa.">  tnulc 

rfflornit  r  riitU  I'.  D.  C'.  (IWT),  1  y.  11.  ptr  tliailc*,  J., 

•t  Xfl .   I  ..  I  111.  Wi, 
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summary  mamier  the  expenses  incurred  by  them  in  so  doing  from  the  owner,  or 
may  by  order  declare  the  same  to  be  private  improvement  expenses. 

Provided  that  where,  in  the  opinion  of  the  local  authority,  greater  expense  would 
be  incurred  in  causing  the  drains  of  two  or  more  houses  to  empty  into  an  existing 
sewer  pursuant  to  this  section,  than  in  constructing  a  new  sewer  and  causing  such 
drains  to  empty  therein,  the  local  authority  may  construct  such  new  sewer,  and 
require  the  owners  or  occupiers  of  such  houses  to  cause  their  drains  to  empty 
therein,  and  may  apportion  as  they  deen  just  the  expenses  of  the  construction  of  such 
sewer  among  the  owners  of  the  several  houses,  and  recover  in  a  summary  manner 
the  sums  apportioned  from  such  owners,  or  may  by  order  declare  the  same  to  be 
private  improvement  expenses.  (/) 

24.  Power  of  local  authority  to  require  houses  to  he  drained  info  neio  sewers^ — 
Whore  any  house  within  the  district  of  a  local  authority  has  a  drain  communicating 
with  any  sewer,  which  drain  though  sufficient  for  the  eSectual  drainage  of  the  house 
is  not  adapted  to  the  general  sewerage  system  of  the  district,  or  is  in  the  opinion  of 
the  local  authority  otherwise  objectionable,  the  local  authority  may,  on  condition  of 
providing  a  drain  or  drains  as  etl'ectual  for  the  drainage  of  the  house,  and  com- 
municating with  such  other  sewer  as  they  think  fit,  close  such  first-mentioned  drain, 
and  may  do  any  work  necessary  for  that  purpose,  and  the  expenses  of  those  works, 
and  of  the  construction  of  any  drain  or  drains  provided  by  them  under  this  section, 
shall  be  deemed  to  be  expenses  properly  incurred  by  them  in  the  execution  of  this 
Act.(j,) 

25.  FenaJfy  on  building  house  without  drains  in  urlmn  district.] — It  shall  not  be 
lawful  in  any  urban  district 

newly  to  erect  any  bouse  or 
^     to  rebuild  any  house  which  has  been  pulled  down  to  or  below  the  ground  floor,  or 

to  occupy  any  house  so  newly  erected  or  rebuilt, 

unless  and  until  a  covered  drain  or  drains  be  constructed,  of  such  size  and 
materials,  and  at  such  level,  and  with  such  fall  as  on  the  report  of  the  surveyor  may 
appear  to  the  urban  authority  to  bo  necessary  for  the  effectual  drainage  of  such 
house ;  and 

the  drain  or  drains  so  to  be  constructed  shall  empty  into  any  sewer  which  the 
urban  authority  are  entitled  to  use,  and  which  is  within  100  ft.  of  some  part  of  the 
site  of  the  house  to  be  built  or  rebuilt ;  but  if  no  such  means  of  drainage  are  within 
that  distance,  then  shall  empty  into  such  covered  cesspool  or  other  place,  not  being 
under  any  house,  as  the  urban  authority  direct.  (A) 

Any  person  who  causes  any  house  to  be  erected  or  rebuilt  or  any  drain  to  be 
constructed  in  contravention  of  this  section  shall  be  liable  to  a  penalty  not 
exceeding  £50. 

26.  Penalty  on  unauthorised  building  over  sewers  and  under  streets  in  urban 
district.]— Any  person  who  in  any  urban  district,  v/ithout  the  written  consent  of  the 
urban  authority, — 

(1)  Causes  any  buildings  (i)  to  be  newly  erected  over  any  sewer  of  the  urban 
authority;  or, 

(_/)  lu  the  case  of  a  row  of  undrained  houses,  it  would  frequently  be  cheaper  to  construct  a 
new  sewer,  and  the  proviso  at  the  end  of  this  section  enables  the  local  authority  to  do  this. 

See  Fidhain  D'lst.  BJ.  v.  Goodwin,  1  Ex.  D.  400,  as  to  apportionment  where  the  local 
authority  make  a  new  system  of  drainagce  for  the  district  generally.  See  also  Bradlet/  v. 
Greenwich  Hist.  Btl.,  47  L.  J.  M.  C.  Ill,  as  to  limit  of  time  for  apportionment;  and  I/all  v. 
Mai/or,  vie,  nf  Bathij,  47  L.  J.  Q.  B.  148,  as  to  the  conditions  of  this  section  in  general,  and 
liability  for  damages  by  negligence. 

(.9)  The  local  authority  cannot  escape  liability  under  this  section  by  requiring  the  owner  to 
provide  new  drains  imder  colour  of  s.  23,  ante:  -S7.  Martin-in-thc-Fidds  Vi'Uty  v.  Ward 
(1897),  1  Q.  B.  40. 

(//)  See  3Jathews  V.  Slrachan  (1901),  2  K.  B.  540.  This  section  is  a  distinct  enactment 
that  a  person  who  erects  a  house  must  provide  a  drain  for  it :  Wood/'ord  U.  D.  C,  v.  Utark 
(1902),  G6  J.  P.  536. 

(i)  See  note  to  s.  4,  ante. 
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(S)  CaotM  any  ranlt,  arch,  or  mUht  to  be  newly  baQt  or  constmcteJ  under  tlio 
carrfapewty  of  any  »tre«t, 
»ha''  "ho  urlaii  authurity  the  sura  of  i5  and  a  further  sum  of  4i^«.  {»r  every 

day    .  ;oh  the  oflenco  is  contiiiaed  after  written  notice  in  thi«  U'lialf  fnun 

the  urUtu  authority;  and  the  url>an  authority  may  cause  any  huildin);,  vault,  arch, 
or  cellar  erected  or  constructed  in  contravention  of  thw  section  to  Ins  altered,  pulled 
down,  or  otherwiae  dealt  with  m  they  may  think  fit,  anil  may  recover  in  a  summary 
naniMr  any  expenacs  incurred  by  them  in  so  doing  from  tlie  oflender.  (J) 

Am  to  Seuay*  Work*  without  Dutrict. 
[SS.  NotiM  to  be  given  before  commencing  sewage  works  without  district  (i)] 

[38.  In  caie  of  objection,  works  not  to  be  commenced  without  the  sanction  of 
Local  Goremment  Board.] 

[84.  Inspector  to  bold  inquiry  and  report  to  Lccal  Goremment  Board.] 
■■Rin»,  w.vTc«ct/)8rT«,  nc  (/) 

88.  /*<-n<i//y  I'fi  hiiillifi'i  /i..nji^<  u-it)fiil  firiry  aea>mn,  '  ''  "  It  shall  not  b« 
lawful  iicwlv  to  en.  t  any  li.uv,  •  r  t"  f'-l'ii:!!  any  hou-'  vn  to  or  below 

the  pniund  l|.>.,r.  with,  ut  .»  -iilVi-iiiit  \v.\iir.  ;  -et,  carthclo?«.i,  ir  I'my  and  an  ashpit 
fiiniistie<l  witli  |ir.>[.er  .1  •  .r>  .in  I  ■■jviTii..--. 

Any  penion  who  cau-M.-*  any  house  to  !•«.•  erected  or  rebuilt  in  contravention  of  this 
eaactinent  aball  be  liable  to  a  penalty  not  exceeding  £20.  (n) 

88.(0)  Pourr  of  '  ity  to  enfurrr  jtrox-ltiim  of  priry  accinumnintion  fvr 

iotura.] — If  a  boiue  lislnct  of  a  local  authority  appears  to  such  aulhorily 

by  the  r<«port  of  their  survivor  or  ia^pector  of  niii.tanccs  to  l>o  without  a  sufliciont 
watercloaet,  earthcloMt,  or  I'riry  and  an  a.shpit  funiiOied  with  proper  doors  and 
coTerincs,  the  local  authority  Ahnll,  by  written  -.  nlrc  the  owner  or  occupier 

of  th*   noose,  within  a   reavmnbie  time  ther.  I,  to  proviilo  a  snflicient 

watercloaet,  earthcloaet,  or  privy  and  an  ashpit  inriiisued  as  aforesaid,  or  cither  of 
them,  as  the  case  may  require. 

If  soch  notice  is  n" ''    !  with,  the  local  authority  may.  at  the  expiration  of 

the  time  specified  in  do  the  work  thereby  reipiired  to  lie  ilnne,  and  mny 

- -r—  •••  '.  -•".•"  .-  "  •n  the  owner  the  expenses  inciirreil  by  them  in  so 

■I  •   -ime  to  lie  private  improvement  exjwnscs :  (p) 

.  ... ......  •  t.  <-»rthi'l(iv.'t,  or  privy  h.i»  been  and  is  usc<l  in 

common  by  the  inmates  '  '  .  r  '  :•'  hoavr.^,  or  if  in  the  opinion  of  the  local 
aotbority  a  watercloert,  car;li:;  ■  1.  r  ; nvy  may  lie  so  used,  they  need  not  ri-  jtiiri! 
the  same  to  be  prorided  for  each  house. 

0)  /•■'/-  •    lOl-IM  of  the  JUtf..(x,lii 

Bfuiairrm'  nfr, 

(*)  Thu  -....  . ..- ....  I,   i.,.     -  ii..m  of  ■  (mol  into  which  tb« 

rfllomt  frooi  aewaice  wnrlu  flows  r.  Cmjn/'M  K*r.  San.  .\<ak.,  VI  Ch,  U. 
•IJl.     8m  al»o  Ctttkkmltn  C.  r.\ 

a^t  J*imf»  T,  <\tmicity  M'tttrr  ,*^Mf.: 

(I)   Am  to  uDiur>'  r  nrrnimrr.  r  further  provisiaiu  as  to  pririea, 

^ratrf''-"!-   ■'•■     "•■  '>■>•  rulilic  II  - .  '  ""■ 

tv  r«nnot   l«v   flown   &  "    ttrUi 


J.' 


t  '    ■.••.1  ;    .T  I..  J.  Ill                                                                                     „„,n 

(1»-  w.n   hrl.l   I'.i-    •                                                                                           !«■  K 

parti  Sr««l«)  /                                                                                      |,.T. 

IW.     y.   -  •''1  •.■•r#'  -^    '.                                                                               ,  rove 

thrit  intu^  .1.  II. 

lit.     !>•*   i  :«irm 

o<  an  iiuoITk-..:/  ■'./'.'.  i.K'-.i,,  1  (h,  hi  i.    hit 

■at  ma-rMirr  thji  f'f  each  bouM  :  Clmllon  QnariinKi 
r.  fwrnlfg,  4  y.  I 

(•)  See  DotM  to  hut  OTctaoa. 

(/)  Sec  •.  til. 
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37.  Ax  til  cH.iiJicJvscls.'] — All}'  euactmont  in  foreo  within  t!io  district  of  an}'  local 
anthority  reqniring  the  constniction  of  a  watercloset  shall  be  deemed  to  be  satisfied 
by  the  con'^truction,  with  the  approval  of  the  local  authority,  of  an  earthcloset. 

Any  local  anthority  may,  as  respects  any  house  in  which  any  earthcloset  is  in 
use  with  their  approval,  dispense  with  the  supply  of  water  required  by  any  contract 
or  enactment  to  be  furnished  to  any  watercloset  in  such  house,  on  such  terms  as 
maj'  be  agreed  on  between  such  authority  and  the  person  providing  or  required  to 
provide  such  supply  of  water. 

Any  local  authority  may  themselves  undertake  or  contract  with  any  person  to 
undertake  a  supply  of  drj'  earth  or  other  deodorising  substance  to  any  house  within 
their  district  for  the  purpose  of  any  earthcloset. 

In  this  Act  the  term  "earthcloset"  includes  any  place  for  the  reception  and 
deodorisation  of  ffecal  matter  constructed  to  the  satisfaction  of  the  local  authority. 

38.(9)  {.P''ivies  in  factories.'] 

39.  Fuhlic  necessaries.] — Any  urban  authority  may,  if  they  think  fit,  provide  and 
maintain,  in  proper  and  convenient  situations,  urinals,  waterclosets,  earthclosets, 
privies,  and  ashpits,  and  other  similar  conveniences  for  public  accommodation,  (r) 

40.  Drains,  privies,  etc.,  to  he  properly  ^-e/)?.]— Every  local  authority  shall  provide 
that  all  drains,  waterclosets,  earthclosets,  privies,  ashpits,  and  cesspools  within  their 
district  be  constructed  and  kept  so  as  not  to  be  a  nuisance  or  injurious  to  health. 

41.  Exit iiiiita.l ion  of  drains,  privies,  etc.,  on  complaint  of  nuisance.] — On  the 
written  application  of  any  person  to  a  local  authority,  stating  that  any  drain,  water- 
closet,  earthcloset,  privy,  ashpit,  or  cesspool  on  or  belonging  to  any  premises  within 
their  district  is  a  nuisance  or  injurious  to  health  (but  not  otherwise),  (s)  the  local 
authority  may,  by  writing,  empower  their  surveyor  or  inspector  of  nuisances,  after 
twenty-four  lioius'  written  notice  to  the  occupier  of  such  premises,  or  in  case  of 
emergency  without  notice,  to  enter  such  premises,  with  or  without  assistance,  and 
cause  the  ground  to  be  opened,  and  examine  such  drain,  watercloset,  earthcloset, 
privy,  ashpit,  or  cesspool. 

If  the  drain,  watercloset,  earthcloset,  privy,  ashpit,  or  cesspool  on  examination  is 
found  to  be  in  a  proper  condition,  he  shall  cause  the  ground  to  be  closed,  and  any 
damage  done  to  be  made  good  as  soon  as  can  be,  and  the  expenses  of  the  work 
shall  be  defrayed  by  the  local  authority. 

If  the  drain,  watercloset,  earthcloset,  priv}',  ashpit,  or  cesspool  on  examination 
appear  to  be  in  bad  condition,  or  to  require  alteration  or  amendment,  (<)  the  local 
authority  shall  forthwith  cause  notice  to  be  given  to  the  owner  or  occupier  (k)  of 
the  premises  requiring  him  forthwith,  or  within  a  reasonable  time  therein  specified, 

{q)  This  section  does  not  apply  in  a  district  where  s.  22  of  the  Public  Health  Act,  1890, 
is  in  force.  The  provision  of  sanitary  convenitnces  in  factories  and  workshops  is  now 
provided  for  by  the  Factory  and  Workshop  Act,  1901  (1  Edw.  7,  c.  22),  s.  9. 

(r)  Venmn  v.  St.  James's  Vestii/,  10  Ch.  D.  449;  SMors  v.  Matlock-  Bath  L.  B<!.,  14 
Q.  B.  D.  928,  as  to  nuisance  ;  Bai'rd  v.  Tunhr'nlge  Wdh,  [1894]  2  Q.  I!.  8«7,  as  to  under- 
ground sanitar}'  conveniences.  Where  an  urban  sanitary  authority  select  a  site  as  a  proper 
and  convenient  situation  for  a  urinal,  then,  in  the  absence  of  mala  Jtdvs,  and  assumin}^  that 
no  case  of  nuisance  is  made  out,  the  onus  lies  on  the  persons  objecting  to  that  particular  site 
to  show  that  it  is  not  a  proper  and  convenient  situation,  and  for  this  purpose  evidence  that 
there  are  other  situations  more  proper  and  more  convenient  is  irrelevant :  Pt'thlck  v.  Mar/or 
of  PortsmoHlh,  42  W.  E.  246.  Qiurre  whetlier  in  such  case  the  decision  of  the  authority  is 
not  conclusive:  Ih. :  Mason  v.  Wallasa/  L.  BJ.,  42  W.  R.  246  n.  See  also  Leyman  v. 
Hessh  U.  D.  C.  (1903),  67  J.  P.  56 ;   Mai/o  v.  Seaton  LL  D.  C.  (1904),  68  J.  P.  7. 

(^■)  This  section  applies  to  every  case  where  the  fact  that  a  drain  is  In  b-id  condition  or 
requires  alteration  and  amendment,  causes  the  drain  to  be  a  nuisance  or  injurious  to  health  : 
Soiithwold  Corporation  v.  Crowdy  (1903),  67  J.  P.  278. 

(()  It  would  seem  that  these  words  do  not  refer  to  structural  alteration  ;  see  per  Kennedy,  J., 
in  Ftdham  Vestry  v.  Solomon  (1890),  1  Q.  B.  198  at  p.  201,  a  case  under  ss.  40  and  41  of 
the  P.  H.  (London)  Act,  1891. 

(!()  As  to  notices,  see  Lancaster  y.  Barnes  C  D.  C.  (1898),  1  Q.  B.  8.'j5. 
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to  J.)  iho  MOMMmr  works;  ftn.l  if  -  :  '  with,  tlie  person  to 

whom  ii  i«  ghrwi  MiaD  be  liable  to  a  1  ur  ivorv  .lay  ilurinj; 

which  he  o-iitinuM  to  make  Jofmilt,  auJ  ihc  I.jcjI  aulUunly  nay,  if  llii-y  think  fit, 
execute  !>ii'-h  W'->rk«,  aiiJ  may  rvcovcr  in  a  sniuiuar}*  manner  from  llio  owner  the 
exiiennes  '■  '  '••'  them  in  to  doing,  or  rooy  by  order  declare  the  same  to  Ik* 

prit-ate  in  ,  '  exi>eiuH."<.  ,ic) 


TAUT   IV. 
LOCAL    aOVERSMEST  mOVlSIOXS. 

UIOUWATA    AM)   STHCETS. 
A I  to  Ili>jhicaifi.(x) 

144.  powrrt  t/»"r.vi;..i«  .,/■/. r.;'.i«jy«  and  i/  itttrirt  umlrr  5  it  C  Will.  /I",  e.  50, 
vrtttti   in    hHun   a  rv    url>an   authnrily   pliali    within    their   illstrict 

excIo>iv>lv  if  Afiv    ■  '."Uto  tlie  office  of  and  be  gurveyor  of  highways, 

aii.i  '  ot  to  all  the  |N>wer^  authorities,  duties,  and  liabilitic.H 

of  .   -  -  the  law  fur  the  time  bciiiR  in  force,  save  mi  far  as 

mich  |«i"  '"  or  may  \>o  consislonl  with  tlie  pruvisions  of 

lliU  Act  :  'I  also  have,  exerci^c,  and  bo  Kubje<-t  to  all  the 

powers,  autii^ritii-,  '!.;::•  ,  an-l  li^bililifS  which  by  the  llii;hway  Act,  1M5,  or  any 
Act  a!n<>n.|in.;  the  same,  are  vested  in  and  given  to  llie  inhabitantB  in  vestry 
as><  ■  y  jariah  within  their  dLitrict.(y) 

A  d  aiu  rciinin-d  by  any  Act  of  Parliament  to  bo  done  by  or  to  the 

snrvi  V jr  '  t  I,  .;iiwayH  may  !»■  dune  by  or  to  the  surveyor  of  the  urban  anthority,  or 
by  or'to  such  otlicr  i-rs..ri  a.'*  they  may  ap|>oint.  (i) 

Itf^iUiim  o/  StretU  and  Buildiiigt.  (o) 
140.    I  •  .  r/<r.,  in  iirfcoB  rtiiM'TiVy.  fi)} — All  htrecb',  l>eing  or  which 

at  any  ti:  "tys  re|i.tirable  by  the  inhabitants  at  Urge  witliin  any  nrkin 

(«)  Sm  llarynam  r.  Tafior.  St  L.  J.  M.  C.  Ill,  a*  to  power  to  determine  nature  and 
•xtfot  of  work* ;  and  M«  •!      •■■'""'■'    \rt,  1890,  •.  19,  whicli  ii  ao  aduptiirc  Act. 

li)  Sm  Local  (joremmtt  ' 

If)  By  Ihii  ••'rliMi  V.U-  I.'  icnl  in  the  potition  of  rarrpror  of  hijihwars, 

and  alK>  --    '  '    under  the  pn>vi.*ifnii«  of  .i  Jt  *j  Will.  1\  .  e.  Mt. 

The  iun  ■  rity  it   in   the   ume   poi«itinn   ai   the   di^tntt 

•urrpTof  ..I  a  i...  —  •  .  1    .    1.;      Hut  Ihrr •' in  tlii'<  Art 

to  Buik*  the  urljan  a  -i-refMur  of                        .'i  the  ^im- 

anur  aa  that  in   «hi>  rnt*'i»e  t<                         iblr;    7.'.    \. 

l;.Ur  (\l,iy,r  ..f),  Vj  y.  l;.  .  .V  Art,  IK7M,  ,.  lu,  uu.l.  r  whiih   nii 

indirtoirnt  »ill   lie.     *.  ^.  ,'.   11.    1>.  «10.     Whithrr  th.-  urUnn 

••(bonty  Irfcon-'  -■■•■■■    •  •■  ■■•  ..i  I. .  •  1.  ,1    ».•    I   .    ..  .,   I 
Ulka  rnant;  t 
■wtht  ond.-r  < 

Aall>oril>  ji:  t  \il^i   :      /  ,,   J»l'Jj   1  ^'.  11.  OIJ. 

Sw  •.  >; 

A>  !•>  .  ~ lo  bouae*  cauaed  by  their  raiaing  a  road 

whii-h   hvt    Mir,k.  i:.\  > ',  .  i  nu  TeMcd   in  litem  aa  aarreron  ot  highwavt:  Uurynt  v. 

y,„.i,^..L  I     1,1     ,,  ,^,.  |;    ),.  .•,;(. 

A  *. Hi  i  f  :■.-  1-  vLnuni,  aa  provided  by 
4  A 

«li^r_'ra   of  a   aolicitor 

em  I  "f  an    individual 

fitr  '  :iway  .Vet,  SAC 

Wii     ;  \ .  I  /..  /.  I..  1  .  ij.  11.  i>.  i.i". 

I-     \    ■    •    ,.  ■    I. 

('';  A'  !     \^.     :'     :  ,  ■  .  ate  AeU,  aw  a.  MO,  potl,  and  Ailcm-umirr-ljft 

(•.r^rmlnm  r.  fmgk  (lalW;,  I  <{.  U.  4^,  followni  ia  L^  r.  HmJJtrijItiJ  (10W)>,  1  g.  U. 
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district,  and  the  pavements,  stones,  and  other  materials  thereof,  and  all  buildings, 
implements,  and  other  things  provided  for  the  purposes  thereof,  shall  vest  (c)  in  and 
be  under  the  control  of  the  urban  authority,  {d) 

The  urban  authority  shall  from  time  to  time  cause  all  such  streets  to  be  levelled, 
paved,  metalled,  flagged,  channelled,  altered,  and  repaired,  as  occasion  may 
require  ;  (e)  they  may  from  time  to  time  cause  the  soil  of  any  street  to  be  raised, 
lowered,  or  altered  as  they  may  think  fit,  and  may  place  and  keep  in  repair  fences 
and  posts  for  the  safety  of  foot  passengers.  (/) 

Any  person  who  \vithout  the  consent  of  the  urban  authority  wilfully  displaces  or 
takes  up  or  who  injures  the  pavement,  stones,  materials,  fences,  or  posts  of,  or  the 
trees  in,  any  such  street,  shall  be  liable  to  a  penalty  not  exceeding  £5,  and  to  a 
further  penalty  not  exceeding  5s.  for  every  square  foot  of  pavement,  stones,  or  other 
materials  so  displaced,  taken  up,  or  injured ;  he  shall  also  be  liable  in  the  case  of 
any  injury  to  trees  to  pay  to  the  local  authority  such  amount  of  compensation  as 
the  Court  may  award,  (g) 

150.  (h)  Power  to  compel  paving,  etc,  of  2-frivate  streeis.l — Where  any  street  (/) 

(c)  This  means  that  property  in  something  passes,  and  the  word  "street"  means  so  much 

of  the  soil  and  the  air  above  as  is  required  for  the  purposes  of  the  street :  Fbichlei/  Electric 
Liffht  Co.  V.  Finchlci/  Urban  District  Council  (1903),  1  Cb.  437.  This  section,  however, 
does  not  vest  the  subsoil,  so  as  to  enable  an  urban  authority  to  excavate  the  soil  and  erect 
lavatories  below  the  surface  of  a  street  which  had  vested  in  them  :  Jfai/or  of  Tuiibridt/e 
Wells  v.  Baird  (1896),  A.  C.  434,  followed  in  St.  Man/,  Battersea,  Vestry  V.  Coimti/  of 
London,  etc.,  Electric  Lighting  Co.  (1899),  1  Ch.  474;  See  also  Poplar  Borough  Council  v. 
Millwall  Dock  Co.,  63  J.'P.  339  ;  Wedncsburi/  Corporation  v.  Lodge  Holes  Colliery  Co.  (1905), 
•2  K.  B.  823  ;  Salt  Union  v.  Ilarrey  (1897),  61  J.  P.  375. 

((/)  It  was  held  that  s.  68  of  the  Public  Health  Act,  1848,  only  ^ave  a  discretionarj'  power 
to  the  urban  authority  to  place  and  keep  in  repair  fences,  etc.,  but  did  not  impose  on  them 
any  absolute  duty  to  do  so  ;  Wilson  v.  Mayor  (f  llalifa.r,  L.  K.  3  Ex.  114.  See  Boroxu/h  of 
Bathnrst  v.  Macphersoii ,  4  Ap,  Ca.  256,  explained  in  Lambert  v.  Lowestoft  Corporation 
(1901),  1  K.  B.  590  ;  and  see  Burgess  v.  Nortliii-ich  L.  Bd.,  in  notes  to  s.  144. 

As  to  the  highways  repairable  by  the  inhabitants  at  large,  see  Corerdale  v.  Charlton, 
4  Q.  B.  D.  104  ;  and  see  Bagshair  v.  Buxton  L.  Bd.,  1  Ch.  D.  220 ;  Taylor  v.  Corporation  of 
Oldham,  4  Ch.  D.  395.  As  to  property  reverting  to  the  owner  of  the  soil,  Bollsv.  St.  Geort/e's, 
Southward,  L.  R.  14  Ch.  D.  785  (approved  by  Halsbury,  (.'.,  in  Mayor  of  Tunbridqe  Wells 
v.  Baird,  supra).  See  Burgess  v.  Northwich  L.  Bd.,  L.  R.  C  Q.  B.  D.  "264.  See'  s.  27  of 
the  Highway  Act,  1878,  41  i  42  Vict.  c.  77. 

((')  As  to  land  adjoining  the  road,  e.g.  open  space  in  front  of  an  inn  which  has  remained 
undistinguished  from  the  road  for  a  long  period  of  time,  see  Sellors  v.  Matlock  Bath  (i. 
Bd.),  14  Q.  B.  D.  928. 

if)  A  highway  authority,  which  was  also  the  water  authority,  is  not  liable  for  injuries 
occasioned  by  the  natural  wearing  away  of  the  road  causing  the  cover  of  a  water  vah'e  to 
project  above  the  road:  Steele  v.  Dartford,  60  L.  J.  Q.  B.  256;  Thompson  v.  Mat/or  of 
Brighton,  [1894]  1  Q.  B.  332;  Cowlei/'v.  Neicmarket  L.  Bd.,  [1892]  A.  C.  345,  followed  in 
Jlobinson  v.  Mayor  of  Workington  (1897),  1  Q.  B.  619.  Nor  where  a  water  company  own  a 
fire  plug  and  an  accident  occurs  from  the  same  cause  is  the  company  liable  :  ^1/oo)t  v.  Lambeth 
Water  Co.,  17  Q.  B.  D.  462.  But  where  tlie  apparatus  is  out  of  repair  the  company  is 
liable:  Chapman  v.  Fylde  Water  Co.,  [1894]  2  g.  B.  599.  See  also  Clements  v.  Tyrone 
County  Council  (1905),  2  I.  K.  542;  Maguirev.  Lircrpool  Corp.  (1905),  1  K.  B.  767. 

(9)  As  to  the  erection  of  standards,  etc.,  in  a  roadway,  see  Escott  v.  Neiitport  Corp.  (1904), 
2  K.  B.  369. 

(/()  Ss.  150,  151,  and  152  of  this  Act  do  not  apply  to  any  district  in  which  the  Private 
Street  Works  Act,  1892,  is  in  force.  The  provisions  of  this  Act  should  be  consulted,  if  it  is 
in  force  in  the  reader's  district. 

See  s.  11  of  the  Public  Health  Act,  1890,  post,  as  to  when  a  street  is  deemed  to  be  paved. 

(i)  Street, — An  urban  authority  is  not  empowered  bv  this  section  to  make  new  streets  and 
charge  the  owners  of  adjoining  lands  with  the  expenses:  Kingston  upon-Hull  v.  ./ones,  1 
H.  &  N.  489.  But  tlie  owners  of  property  adjoining  land  which  comes  within  the  definition  of 
the  word  "  street"  may  be  required  to  pave  and  do  other  works,  although  the  ground  is  private 
property  and  has  never  been  dedicated  to  the  public:  St.  Mary,  Islington  {Vestrij)  v.  Barrett, 
L.  R.  9  Q.  B.  278  (decided  under  Metropolitan  Rlanagoment  Act,  18,55,  s.  105,  ante,  p.  582  ; 
Midland  Raihrayv.  Watton,  17  Q.  B.  D.  30.  As  to  what  is  a  street:  A  road  which  was  not  a 
highway  before  the  Highway  Act,  1835,  but  which  has  since  become  a  highway,  but  not 
repairable  by  the  inhabitants  at  large,  none  of  the  formalities  of  the  Act  of  1835  having 
been  complied  with,  is  a  street:  Fenwick  v.  Croydon  It.  S.  A.,  [1891]  2  Q.  B.  216.  See 
Seabrook  v.  Grays  Thurrock  L.  Bd,,  8  T.  L.  R.  19.     As  to  a  private  alle}'  or  court,  .Toucit 
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within  any  arb«n  ditlrict  (not  being  a  highway  {k)  ro|>airnblo  liy  tho  inhnhitAiila  at 

Unri'l  nr   tin-   CAiriacsmy,  footwav,  or  any  oilier  i-art  (0  of  ""*•'•'  Htrwt  ii<  not 

1,  pavetl,  metalled,  DogKetl,  channelled,  anci   mailo  good  ur  in 

itinfactioti  of  tho  iirlian  authority,  (n)  mich  authority  niny,  by 

1  lo  tho  re«|H.'ctivo  owncru  ;<>'>  or  occtipierH  of  tho  premideH  fronting, 

■it!!ti-,'  <■:!    p)  8nrh   jiartJt  thereof  oa  may  re.jniro  to    1>«  sewered, 

!    '  M»^'i;ed,  or  channellcti,  or  to  be  lighted,  roijuiro  them  tu 

^  ■(  •  ig,  channel,  or  ninko  good,  or  to  provide  pro|K;r  means 

for  I:.  !i  a  time  to  l>e  i«pccitie<l  in  snch  imlice.  (q) 

Iti'f  -  "  the  url>an  niithority  hhall  cause  plaiiH  ancl  sections  of  any 

structural  wurkn  inlinloi  to  be  executed  under  this  section,  and  an  cstimalo  ot 

T. /■/''  '     '  '     ■"'      V    ""       '  -  Mttige  f arming  tcul  Jt  lac  mty  be  t  ttnct:    H'aliknmsloie 
f.l'  .VW. 

\M  '"n."'i'l<' ui  oM  footpath  rrpainililp  liv  thr  inhabitjintii  at 

Urk;^,  U>v   :  -.  tho  rX|irDM<  of  pavini;,  etc.,  tLc  whole  ittrrrt,  not 

mrrrly  Oi-  n  r.  S.  A..  •.')  Q.  II.  1).  261 ;   Jticlianli  ».  kruitl, 

•"•'>■  .  .,    -. -        ....    1   f,„.    IIV,.,,,    V.    .W.    (iilrl, 

IKlil]  1  g.  II.  rj6. 
'i.    II.   'ilt'i,  tvpra ;  Srahrttnk 
\,  I.  ,  S<ujMtri  /*.  .s.  .1,,  $Hpm,     An  to 

what  .LT.  TiB;  H'oHihjIon  v.   H'lillr, 

lot ,    ..  ... .  .  I..  ... ...  .m;j. 

(!)  ,  of  "p«rt,"i>«e  ira*t/(WJ  r.  .S.  .1.  r.  .l/oi«./<r(lgSO),  6C.  P.  D.  2««. 


}: 


'I'ln  that  a  •!'  '  .  ths 

''.  V.  /Vr. 

(■>;  .'• » .■• ■,      ■      l/../.ir./v.  A,;..., ,....,„>,  21 

T.  I-  K.  «. 

'r*   .1'n<">''7.  r*^.'' — .A«  I"  when  pn-mi«M  n'I;"in  nr  aliut  on,  etc.,  MC  Xnrpori   V,   S,   v. 

'    /(•/..  ing.  II.  I>.  177. 

'tin-'iftnH-ll*ill  /-.  It*t.  r.  Janet,  iHprn, 
..ijv  t-  .  xi.rriiMHl  nncc  for  all  when  the 
■  II.  |l.  C:i;  //.,rn«-y  /,.  Ihl. 
■7),  2  Ch.  U-2  a. ;  {tiil,i„i,  r. 
ty  hju  no  |H)wrr  un<lrr  tliin 
r..  of  iiri'mi-M^M  outjiido  Ihrir 

■.   -        .-  ..  ;-.  1..  -  p;.    lint  tin.  1.  lu.t  xi  with 

rrK*"l  to  ['•Mn^-  and  rbannriinc  :   luir:  ■•m  /,.  /W.  v.  I'<:  i,i.  II.  110. 

.S«.al~.    ^■.~ '.    «"...    T.    yJkam    Ir,  .'  y.    II.    ItW,  <ll-'  llonrlla  V. 

Ttc;i-  ■  1  V.  Hr,tiU  I .../.. I. /fr...i  (1900),  2Q.  B.  1'.<h  ■  .■•i,,ij.,„i  I'.  Jj,  (•, 

T.    .</  .  ai%H  Atlrtttckam  Itg.  Co.,  6H  J,  P.  69;  C'air<<ar<  T.  Uromley 

I'.  J>.  .     .      '     .'5. 

(Hmrra  cannot  !••  rr<|uiml  in  raif  the  •trrv't  to  the  level  of  other  tlrecta  :  Corf  v.  //«//  I.. 
/M.,  S4  I-  J.  M.  ('.  7  :  l><>t  r/:  the  Private  Street  Worka  .\ct,  1H92,  •.  9  (I),  which  wa«  ap- 
parently paMfd  to  me. '    '  ricta  where  Uie  Act  haa  been  adopted. 

A  notice  with  fnoin.  '  of  tiie  wnrka  could  be  obtained  at  the  office  was 

held  .;■!•.!      !■  ■;''■,    V.  I.  M.  •'.   It'll.     A  notice  in  part  ultra  riru  can  be 

>>vali.l^   //>i/<  V. /Vrffrr.  21  L.  T.  N.  8.  4M.     Hut  the  expenaes 

'   proof  of  the  preliminary  notice  ;  Jarmw  /..   liii,  v.  Krnnnly^ 

it  .       ..)-...    ^y     1.      ...  ,.      .  tu,d  if   it   do   not 

»  ."^  I'.l,  71.     Ai  to  an 

i;r'  ,  /,.  M.,  b»  L.  J. 
M.  1.44. 

Aaihorily  icare  notice  rt<]airins  parina  with  concrete,  then  did  the  work   themaelre* 

without  concrete;  hrM  iheT  could  n'-vrrth'-t'---  -       ■    -■     •  -  -■    f     »■'    ■     ' ,^  \\  A.  <'. 

98;  Krrikntr  v.  sK'th,.i  i    r;.,t  i/f.,.i      1  .1.  l".  '.tin  worka 

which  raniw't  lr,;allv  lir  itK-lti*]i<I  Ml  ri'.li.r,  •*-.  ,  'Ait  W.  K. 
tM,  iVl. 

A<  tn  the  fln<linx  of  fart  t.v  jii>t:.  •  •  that  a  road  ia  a  itreet  within  thia  eectinn,  •««  Maade 

r.  /irti/./o.  I..  M.,  lOQ.  II.   !■       •' '     ■      •    '■  -'■ ■•■   •     Smilk,  13 

Q.  II.  I>.  1>M.     An.1  «ee  ft.  T  ;  I..  T.  237. 

.\  n-*:.-'-  tn  pr;-  »n.-I  a  n<.'  ^nrnt  ip,  a 

termi  at  •  •     the 

I.     /f<y.  V  .«■« 

...  II'    f;  ...   „, „.   when 

property  1'.  '  !•  •ccuoo  u  pat  np  for  nle, 
•a*  l»  rt  l^ 

r.ac.  2  8 
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the  probable  cost  thereof,  to  be  made  under  the  direction  of  their  surveyor,  such 
plans  and  sections  to  be  on  a  scale  of  not  less  than  one  inch  for  88  ft.  for  a  horizontal 
plan,  and  on  a  scale  of  not  less  than  one  inch  for  10  ft.  for  a  vertical  section,  and, 
in  the  case  of  a  sewer,  showing  the  depth  of  such  sewer  below  the  surface  of  tho 
ground ;  such  plans,  sections,  and  estimate  shall  be  deposited  in  the  oflioe  of  the 
urban  authority,  and  shall  be  open  at  all  reasonable  hours  for  the  inspection  of  all 
persons  interested  therein  during  the  time  specified  in  such  notice ;  and  a  reference 
to  such  plans  and  sections  in  such  notice  shall  be  sufficient  without  requiring  any 
copy  of  such  plans  and  sections  to  be  annexed  to  such  notice. 

If  such  notice  is  not  complied  with,  the  urban  authority  may,  if  they  think  fit, 
cxecnte  the  works  mentioned  or  referred  to  therein,  (r)  and  may  recover  in  a 
summary  manner  (s)  the  expenses  incurred  by  them  in  so  doing  from  the  owners  in 
ilefault,  according  to  the  frontage  of  their  respective  premises,  and  in  such  pro- 
portion as  is  settled  {t)  by  the  surveyor  of  the  urban  authority,  or  (in  case  of  dispute) 
by  arbitration  in  manner  provided  by  this  Act ;  or 

the  urban  authority  may  by  order  declare  the  expenses  so  incurred  to  be  private 
improvement  expenses,  {u) 

{))  If  the  notice  is  not  complied  with,  it  is  not  necessary  for  the  urban  authority  to  if  sue 
a  fresh  notice  specifying  the  particular  works  required,  before  it  proceeds  to  do  the  works : 
Simcox  V.  Hcmdsu'or'th  L.  Hd.,  8  Q.  15.  D.  39. 

(s)  Although  the  summary  remedy  may  be  lost  by  negligence,  the  charge  imposed  by  s.  257 
still  continues  :  SioiJeyiand  Corporation  v.  Jlcoct,  51  L.  J.  Ch.  54C.  In  proceedings  before  tho 
justices  the  owner  may  dispute  his  liability  by  showing  that  the  road  is  not  a  "street "  or  that 
it  is  a  "highway:"  £ccles  v.  Wirrell  I!.'  i'.  A.,  17  Q.  B.  D.  107;  and  see  imder  the 
Metropolis  Management  Acts,  7?.  v.  Marsham,  [1892]  1  Q.  B.  371. 

(/)  Where  a  local  Act  provided  that  the  apportionment  of  expeuses  was  to  be  ascertained  and 
settled  by  the  corporation,  it  was  held  that  the  correction  of  it  by  the  sun-eyor  of  the  corpora- 
tion after  it  had  been  approved  by  the  corporation  did  not  invalidate  it :  Alayor  of  St.  Helens 
v.  Itiley,  47  J.  P.  471. 

Any  dispute  arising  on  the  apportionment,  whether  as  to  amount  or  otherwise,  must  be 
dealt  with  by  arbitration  in  manner  provided  by  the  Act  (ss.  179-181),  and  the  urban  authority 
cannot  proceed  to  recover  the  amount  apportioned  from  any  owner  who  has  given  notice  that 
he  disputes  the  apportionment :  SanJj/atc  (iJht.  L.  bd.  of  IhaWi)-v.  Kecne,  [1892]  1  Q.  B.  831. 
But  a  dispute  as  to  the  prime  cost  is  not  a  dispute  as  to  the  apportionment :  Folkedone  {Mai/or 
of)  V.  Brooks,  [1893]  3  Ch.  22;  followed  in  West  Hurtlepool  {Mayor)  v.  Robinson,  77  L.  T. 
387.  See  also  Aclon  C.  D.  C.  v,  Il'a^s,  G7  J.  I'.  400  ;  Hornsei/  Corp.  v.  Btrlchccic  Land  Soc, 
(1906),  1  K.  B.  621. 

As  to  iuchiding  in  the  apportionment  an  estimated  sum  in  respect  of  legal  and  other 
expenses,  see  Walthamstoic  L.  Bd.  v.  Utaines.  [1891]  2  Ch.  606.  Where  works  are  done  by 
the  board  with  borrowed  money  and  the  instalments  on  the  frontagers  charge  a  higher  rate  of 
interest  than  the  board  pay,  the  apportionment  is  good ;  North  British  Ei/.  Co.  v.  Holme 
Cultram  L.  Bd.,  54  J.  P.  86". 

(ii)  The  apportionment  should  be  according  to  the  frontage  of  the  premises  of  each  owner, 
irrespective  of  the  width  of  the  street,  and  whether  their  premises  have  access  to  it  or  not : 
Heff.  v.  Newport  L.  Bd.,  3  B.  &  S.  341.  But  a  claim  from  the  owners  of  property  on  one  side 
w  liich  required  the  work  has  been  held  to  be  a  good  apportionment :  Walefeld  Urban  A  nthoriUj 
v.  ilander,  6  C.  P.  D.  248;  but  compare  WUilchnrch  v.  Ftdham  Bd.,  h.  R.  1  Q.  B.  233; 
Jfile  End  Vestry  v.  Whitechapel  Cnion,  1  Q.  B.  D.  680,  decided  under  the  Metropolis 
Jlanagcment  Acts  and  directly  to  the  contrary,  ante,  p.  582.  Upon  the  true  construction  of 
this  section  the  ex]tensos  of  the  local  authority  do  not  become  a  charge  on  the  premises  until 
the  completion  of  the  works:  Jn  re  Allen  and  Zlriscoll's  Contract  (1901),  2  Ch.  226;  see  Stock 
V.  .Vea/iin  (1900),  1  Ch.  683. 

The  owner  of  the  property  at  the  time  the  work  is  done,  not  when  the  notice  is  given,  is 
the  person  liable  :  Hinton  v.  Swindon  Bd.,  4  Q.  B.  I).  305.  These  expenses  may  by  s.  257  be 
charged  upon  the  premises  bv  annual  instalments  for  not  more  than  thirty  vears,  post,  p.  032. 
bee  Tollenham  L.  Bd.  v.  nowell,  1  Ex.  D.  514  ;  ih.,  15  Ch.  D.  378. 

If  the  urban  authority  proceed  to  recover  suuiniarily,  sec  s.  251  ;  if  by  arbitration,  see 
BS.  179-181.  As  to  an  award  not  being  binding  on  any  frontager  not  a  party  to  the 
arbitration  and  who  has  not  had  notice  of  it,  see  Tunbridge  Wells  L.  Bd.  v.  Ackroyd,  5 
Ex.  D.  199. 

As  to  estoppel  by  decision  of  justices,  see  Reg.  v.  Hnlchins,  6  Q.  B.  D.  300. 

See  Bottrnemoiith  Commissioners  v.  Watts,  14  Q.  B.  D.  87,  as  to  the  liability  for  pro- 
portion of  expenses  of  sewering  and  paving,  although  the  contract  for  the  work  was  not  under 
sejil. 

Where  part  only  of  the  work  was  executed  on  a  street,  the  urban  authority  was  held  to  have 
authority  to  fix  the  sum  to  be  apportioned,  and  the  magistrate  to  have  jurisdiction  to  entertain 
the  complaint  and  to  make  the  order  for  payment.     It  vas  also  held  that  if  the  frontajjer  was 
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TliA  ^>n,..  „r.-.....i;., 1 1....   1  .1  ,  .,„„^  ,„,wore  may  1  I,  In 

'"I'                                                                               i"  or  m.iy  be  a  jnil  ,  .  r 

"P"'' - - .a  if  the  wliolo  of  sucli  ^ut.  I  ci   i..j.l 

wm*  •  iughwajr  Dot  rvpainble  by  tiie  itihal  itaiiu  at  large  (to) 

161.  [Exemption  </  ineumbenl  o/ dkurch  from  etpenit$.1(x) 

162       • ,i_ 

>Vb'  tlio 

i'-'  •'  'I,  rii.l  1.,                    :iixi, 

■'  inj;  to  llir                   )[  of 

tli..   uii.ui.  :   in.  \   111  lih   III,  by  notice  in  unuii^  put 

up  in  any  mio  to  l>o  a  hi)jliWiiv.  ami  lbervii|>oii  iho 

»»n^e  »*»al  •'      "  '    '   •   •  '      •  ''■ :\u<l  every  such 

uo(i<x>  kIi.i 

''"'*"'■  -  .  if  within  nno 

;i  put  up  tho  I  lily  in  number 

,  ly  notice  in  wi/    ,  ith'urity,  object 

.jinin);  such  majority  joint  proprietora  ihall  bo  reckoned  oa  ooo 

i 

164.   Power   to    f>urcKa*e    frrmitef  far   imyiroitnwnl    of   ttrtrtt^ — Any  urban 

.1    '     '  !iii»c«  for  the  purpose  of  wiJeninfT,  oponine,cnInr);!n(j, 

'  ct,  or  (with  the  unction  of  tlio  Local  Govcninicnt 
li..,uiij  rr  111'-  ;  ;  i.iKiiig  any  Dcw  street,  (a) 

186.  (&)  Pou-.  .,Jate   line   of  builjimjt.] — When   any  house  or  builJinf; 

aituated  in  any  street  in  an  urban  district,  or  the  front  thereof,  has  been  talicn  down,  (c) 

•nricTcd,  hi*  oolr  rrmnly  vu  to  appml  to  lb«  I^xal  (invi-mincut  I(<i«rd  undrr  a.  SCfl  of 
Ubu  Act  Wait  r.  JUay.r  ,./  .-KrffirlJ.  U  y.  B.  U.  Hi;  /irrky  (.U„y.,r  ,.f)  V.  tirmh.ng,, 
[1891]  '.'(J.  B.  4M. 

( 1 1  The  turn  MttiiilC  oat  of  an  iat«i<lnl  rnaJ  ■•  nut  lucb  ui  irrrvocablr  act  u  that  Uie  prrun 

k!i  .  1;  1  :t.  lod  allnwnl  tht  public  tu  tnvrnr  aixl  uf  the  n»il,  it  tn  t>c  brid  to  bar«  drdirativl 

/fall  T.   OirporalioH  itf  lUmillr,  \\  l_  T.  073.     S«c  ootr  U\  tho  wnni 

Ai  Xn  Ui«  effrft  of  a  cornunt  in  a  dr«d  by  which  one  Undowoer 

I-  ■  r  repair  of  a  mail  which  was 

t      •       »  M<al  aulhorilv,  »cc  M'jurt  r. 

/■:.■■  '.'.   ^0. 

1^'   1                              '  uot  apply  to  auUicU  xbctc  Ui«  rcivsta  StrMt  Work*  Act,  1892,  is 
in  for  '                        '     .>t  Act. 

'   .    •- dirtricU  wV  -    "  -  '"      '  •'     '■  "      V  '    '       IRJO, 

va<t  •.  -41  '  :  this 

»h«rr  Iba  I'r  ,  teo 

l«facTB|<h   t   of  •.   M4,  amir,  u  to  the  adn|>tian  of  ma<]>  under  thr  pro. 

1   .    I.,-      Ilat  nndar  Ihif  Mction  ■  hiKfaway  dxdicatcd  to  the  public 

»•    '  •  uthorit r,  be  u*«d  and  adn|itod  by  the  public :  Macktll  r, 

'  .  r. 

'  iiof 

•■■      ■  ...     ..     -^    >■.    i. .,,.,.,,..;     i...    ..nlicra 

.  t*  J.  r.  263,  q.r.  ai  to  the  work* 

"f  this  MCtion  that  the  toad  be  Ila2i;td. 

.'  Ihry  will  hare  doi>r. 
'  y  of  Mch  dcacriptiuu 

the  urban  aathnrity  tn  make  new  itrf  tif,  but 
..     -  _. ..    ......       _.     ,    ^-      .  ..     '.  that  power.     Sec  f'lUgtraiSt  J'mklic  Utatlh 

:  ublic  Health  (noildios*   in  Stnrt«)   Act,  18SA,   which   ha*  a  xtry  important 
Drafit,.'  "ti  Uiia  MCtion. 
(<-)  If  a  (nbetastiai  portioe  ba  left  nstoochtd,  the  boiue  haj   not  "Le«n  taken  down." 
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in  order  to  be  rebuilt  or  altered,  the  urban  uutbority  may  prescribe  the  line  in  which 
any  house  or  building,  or  the  front  thereof,  to  be  built  or  rebuilt  in  the  same 
situation  shall  be  erected,  and  such  house  or  building,  or  the  front  thereof,  shall 
be  erected  in  accordance  therewith,  (d) 

The  urban  authority  shall  pay  or  tender  compensation  to  the  owner  or  other 
person  immediately  interested  in  such  house  or  building  for  any  loss  or  damage  he 
may  sustain  in  consequence  of  his  hous-s  or  building  being  set  back  or  forward,  the 
amount  of  such  compensation,  in  case  of  dispute,  to  bo  settled  by  arbitration  in 
manner  provided  by  this  Act.  (e) 

156.  [Sepealed  hy  the  Public  Health  (^Buildings  in  Streets)  Act,  1888.] 

157.  Power  to  make  hyelaws  respecting  new  huildings,  c<c.] — Every  urban 
authority  (/)  may  make  byelaws  (g)  with  respect  to  the  following  matters ;  (that  is 
to  say,)  (h) 

(ij  With  respect  to  the  level,  width,  (i)  and  construction  of  new  streets,  (/)  and 
the  provisions  for  the  sewerage  thereof: 

Att.-Gcn.  V.  HatcTi,  [1893]  3  Ch.  36.  See  Newharcn  L.  Bd.  v.  Ncwhaven  School' Bd.,  30 
Ch.  D.  350;  Siittou  L.  Bd.  v.  Hnarc,  10  T.  L.  R.  586.  A  building  destroyed  by  fire  would 
not  be  "  taken  down  "  within  the  meaning  of  this  section. 

(r?)  See  the  London  Building  Act,  1894,  ante,  p.  475;  Yahhicom  v.  Bristol  Brewery  Co.,  67 
J.  P.  261. 

(e)  See  Masters  v.  Poiiti/pool  Bd.,  9  Ch.  D.  677  ;  following  Slee  v.  Mayor,  etc.,  of  Bradford, 
8  L.  T.  N.  S.  491,  as  to  local  authority  having  no  power  to  interfere  after  plan  approved. 

The  iusertioa  of  the  words  "  or  the  front  thereof"  will  apply  to  the  case  where  one  half  of 
the  house  was  taken  down  and  rebuilt  first,  and  then  the  other  half. 

It  has  been  held  that  a  court  of  equity  has  uo  jurisdiction  to  restrain  proceedings  to 
recover  a  penalty  for  building  beyond  the  frontage  line  :  Kerr  v.  Corporation  of  Preston,  6 
Ch.  D.  463. 

{f)  As  to  the  powers  of  the  urban  authorities,  see  Bal-er  v.  Mayor,  etc.,  of  Portsmonth,  3 
Ex.  D.  157  ;  Hendon  Local  Board  v.  Pounce,  42  Ch.  D.  602. 

{g)  The  Local  Government  Board  have  issued  two  model  codes  of  building  byelaws,  the  one 
for  use  in  urban  districts,  and  the  other  (with  limited  provisions)  applicable  to  rural  districts. 
These  codes  are  well  explained  in  the  Encyclopaedia  of  Local  Corernmait  Law,  Vol.  II., 
at  p.  55. 

The  Crown  is  not  expressly  or  impliedly  bound  by  this  Act,  nor  by  bvelaws  made  under  it, 
Gorton  L.  Bd.  v.  Prison  Commissioners  (1887),  rep.  (1904),  2  K.  B.  Ifi5"(n.). 

As  to  railways,  see  s.  157,  post.  Certain  other  buildings  are  generally  excluded  from  the 
model  forms  of  byelaws.  As  to  the  exemption  of  buildings  used  for  the  working  of  a  mine, 
see  Ti/lecote  v.  Morton,  66  J.  P.  136.  See  also  Limdl  v.  Fdixstoire  U.  D.  C,  68  J.  P. 
208  ;  'Briarlc!/  v.  Ifai-per  (1900),  L.  G.  C.  321 ;  Salt  v.  Scott-Hall  {1S03),  2  K.  B.  245  ;  Pomcroy 
V.  Malrern  U.  D.  C.  67  J.  P.  375. 

(Ii)  This  section  is  extended  by  s.  23  of  the  Public  Health  Act,  1890. 

(J)  A  byelaw  made  by  an  urban  authority  under  this  section  provided  that  every  new  street 
should  be  laid  out  and  formed  of  such  width  and  at  such  level  as  the  urban  authority 
should  in  each  case  determine.  It  was  held  by  the  House  of  Lords  that  "width"'  in 
this  section,  and  in  the  byelaw.  means  width  of  roadway,  and  not  width  between  houses 
on  each  side  of  the  street,  and  that  the  urban  authority  could  not  under  that  byelaw  dis- 
approve of  and  pull  down  houses  in  the  course  of  erection  in  a  new  street  on  the  ground  that 
the  building  line  was  too  near  the  roadway  :  Pobinson  v.  L.  Bd.  of  Barton  Eccles,  8  Ap.  Ca. 
798.  A  byelaw  that  every  person  who  shall  construct  a  new  street  shall  provide  (at  one 
end  at  least  an  entrance  of  the  width  of  such  street  is  intra  rires  and  valid  :  llendon  L.  Bd. 
v.  Pounce,  42  Ch.  D.  602.  A  byelaw  that  erery  street  shall  be  30  ft.  wide  is  valid  : 
liobcris  V.  Jlichards,  54  J.  P.  693.  As  to  the  meaning  in  a  byelaw  under  this  subsection  of 
the  words  "  person  who  lays  out  a  street,"  see  Sunderland  Corporation  v.  Brown,  48  L.  T.  478  : 
,S/.  George's  L.  Bd.  v.  Ballard,  [1895]  1  Q.  B.  702.  See  also  Devonport  {Mayor  of)  v.  Tozer, 
18  T.  L.  R.  489. 

ij)  "  Construction  "  of  a  new  street  includes  building  of  houses  abutting  on  it :  Hendon  L. 
Bd.  V.  Pounce,  42  Ch.  D.  602 ;  but  see  Gozzett  v.  Maldon  U.  S.  A.,  [1894]  1  Q.  B.  327. 

These  words  "  new  streets "  are  not  confined  to  streets  constructed  for  the  first  time, 
but  apply  also  to  an  old  highway,  formerly  a  country  lane,  which  has  long  been  a  "street" 
within  the  interpretation  clause  (s.  4)  of  the  Act,  and  which  by  the  building  of  houses  on 
each  side  of  it  has  recently  become  a  street  in  ;the  popular  sense  of  the  term  :  Robinson  v. 
L.  Bd.  of  Barton  Eccles,  8  Ap.  Ca.  798;  and  see  Williams  v.  Pawning,  48  L.  T.  672;  St. 
George's  L.  Bd.  v.  Ballard,  supra. 

The  section  does  not  empower  the  making  of  a  byelaw  that  "no  person  shall  commence  the 
erection  of  a  building  in  a  new  street  unless  and  until  the  kerb  of  each  footpath  therein 
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(2)  Willi  re«j>oct  lo  tlic  utrncture  of  walU,  fouiiilatiuii!!,  roof*,  ami  rliimncyx  of  new 

buililiiiK'^,  (i)  fur  itvciiring  lUbility  aiij  the  prwi-nliuii  of  firi's,  (';  nud  fur 
imqiomri  of  ln-allli  : 

(3)  With  rf«i^tt  I.I  tlio  Mirtidoiiey  of  tlio  ipaco  about  builJinpi  to  secure  >  free 

circiiLiliMfi  i.f  air,  uii.l  witli  rwipect  lo  the  ventilation  if  '  ■■'  i-  •    :(m) 
(9)  With  ri-»|iot  to  the  draiiU(;e  of  buiMinp<, (n)   to   wat'  .rthclogclii, 

privirn,  iL-ihiiit*.  (o)  and  ce«n[)Ool.t  in  '-....t i.'..r,  witli  1 ..;..  .,  .iml  to  tho 

cloaiii;;  uf  I.TiiMiiign  or  partd  of  biiil!  for  human  habitation,  (/>) 

•ml  to  pruljjl  i!:   n  if  their  use  lo  such  :  :i. 

AikI   they  may  fur'  !e    for   the  ol«orvancu    of   Huch   byelows  by  enact- 

ing llicrvin  Huch   jr  i^  they   think  necessary  n»  to  tlio  (fivinj;  of  noticen, 

OS  to  the  ile[)0<iit  of  il.tnH(t/)  ami  Hcctioiis  by  |>er!toiis  intending  to  lay  out 
Rtreeta  or  to  coimtruct  biiiljiiigs,  (r)  as  to  inii|>ci'tion  by  tho  urban  autliority,  and 

•hall  har*  br^n  put  in  at  inch  Irvrl  an  mar  be  AkhI  or  a|>|>rorc<l  by  the  urban  unitary 
authxritT  :  "   /.■i.»Ai«.(  v.  J/uyor,  rU:,  af  Smit<l'trlam,l,  33  W.  It.  Ifrl. 

It  bu  l>n-n  hrl.l  that  a  (irrwo  who,  unilrr  a  contract  aitli  a  I'uililinK  owner,  built  alnni;  a 
line  of  *tn*<'t  1ai<1  4>ut  by  vuch  nwnrr,  U  not  "a  jutroii  who  Uvi  out  a  new  »trtH-t"  witbiu 
a  b»rUw  ;  tn-  1/iv  ',  'f-..  '■  ••■•H.lrrtatfl  V.  Jln>irii,  43  L.  T.  S'.  S.  478.  At  to  application 
of  t>rl*»«  t.i  '[.nvi.-r.  I.\.lm(;  to  back*  of  hou<e«,  •«  llnf.  v,  d'uu/c  L.  lid.,  [Ittltl]  2 
g.  11.  -.M.'. 

{k)  A*  to  an  urban  authority  bavins  no  power  to  make  b^clawn  with  rotpect  to  old 
buiMino,  t*  Tickrr  v.  ItrrM.  7  Jiir.  V.  S.  «■»!<•  Ili-yf"  v.  /V^.--v*,  Ifi  C.  II.  X.  S.  C'H. 
Aa  to  the  mcaniui;  of  buiI  t  -  j   Citrpttration  v. 

Arcirr.    70    l_    J.    K.    II.    S'.'-  ■.   /).   f.  v.   » Vnlr- 

4uf •-«.,•*  »'ii(<r  ('  .  iHf'  .  '.'                                                         _                                1  JImi.,  6j  J.  I'. 

•W;  "/.■»-•'(;  %.  r.  It.   C,  b«  J. 'l'.  iwt;    Hubbard  v.  linmlry  It. 

O.  ('..  >'•'.<  J.  I',  t  I  I'tirpnralinn,  G7  J.  P.  199. 

(■ '^      ■  .,            .         .      ..^  lUtMryv.  Cucl/clJ  n.  D.  C.iO 

J.  y  1900. 

(»•      \  -jiace  rr>)uircd  bv  a  byclaw  :  yonr* 

V.  /'ur'*. ..;  i„  I.  *.•:. 

Tbe  local  anthoritr  mar  pull  down  a  buildinir  contravening  a  brelaw  aa  to  op«n  inocet,  anil 

i«  not  liable  f.r  .!t  -        ......../                  ,.                 ...      .      •  ;   !    f>.  .j.ijS, 

A  brelaw  fi-.,  -pace  li'ft  in  rear 

of  »»  .1  ;  tir_- .'  y  ;  the  latter  half 

>•  II  '  .1.   r.  Jl.i.     :>•-•  alto  .\-lamt  V.  BnmUf 

I..  I  •..,),er».  9  Jur.  N.  S.  lOM. 

,,,  .1.   .     1.-...    .1.     1   _-,   1    ,  1   ... 

netr 
U  I. 

•rws  K.  IS.  Hi),     A  liwUu  111  a  I;.  1).  C.  r>.|iiitiii^ 

a  rr  wa«  belli  Ui  lie  valiil  :    .^immmtt  v.   Mnlltti'/ 

li.    1-.    >  ■  ...  •     »..'-■••  under  thin  lulmection,  liuttuH  v, 

r.Jiruk'im   I  .    ;i.    C.  .1  It.  iJ.  <:,  67  J.  P.  US.     A»  to 

lloon  mailr  ■  f  ■■  ■ !  i:  .II,.  <i.  It.  912. 

( '  t   A  l'\ .  ■  ■ .  -  at  the  rear  or  Hide  a 

•offirient  r  ■  to  the  privv  or  antipit 

''I lU.,  Is.  It.  3(^  H.  i. 

II    certille.1    to   !«•   fit   for  human 
■»S  L.   T.  732  i  and   »cc  (/'ureii  v. 


andcr 

OWTHT 

whicii 

It    : 

V.    / 

r  trt  A  corpnrsti<''n  Ui  appmve  or  diiuipprovo  of  pUrui  of  pro- 

L.  ;  I   t.i  \^  n  •  iinrrAMiiiAblr  wherr,  br  the  ipeciAl  lrfO«Ution 

•{oartcr  ttmiooM  i»  cooferrvd  oa  the  traildiog 

\n»    anic**    thr  ■     *  p   to 

■  'i  whhh    Iht'    dr^  om- 

■  ill    •CWrr.         It    WA  IM>1 

:i  to  thnr  mojtrnt.  umI  a  mmfiammt  went  '^rm 

K.  n.  r.  MftMl.  3  g.    n.  4!*\  ■.    Itut  •«•  Hry 

ii.  i'.  '  .      -  ......    rp(,ro/H,n^  01  .1.  i*.  ,:\. 

A*  tn  «  ird,  iivo  (iomlimg  r,   Kaliitj 

L.  lul..  I  .  . 
ir\   A*  (•>  avUc«   Kivea  Aod  lutcuiiwu  altvf»»M*  aUumIuocU,  •««  SmmHrriamd  r.  Skimnert 

w  J.  r.  t>w). 

A*  t"  who  fall    -  •'       '"^  •  meanifijc  ,'*'-'"  -    •      -  •■      YiuiMinf^**  in  » 

ItT^Uw  rii*!''  lilt  ;  n,  Are  flrw 

rh-- tita«-i<tr»t<  ■nc  jtjtl^r  .1  linj("  withio  tb« 
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as  to  the  power  of  sucli  autliority  (subject  to  the  provisions  of  this  Act)  to 
remove,  alter,  or  pull  down  any  work  begun  or  done  in  contravention  of  such 
byelaws : 

Provided  that  no  byelaw  made  under  this  section  shall  affect 

any  building  erected  in  any  place  (which  at  tlie  time  of  the  passing  of  this  Act  is 
included  in  an  urban  sanitary  district)  before  the  Local  Government  Acts  came  into 
force  in  such  place,  or 

any  building  erected  in  any  place  (which  at  the  time  of  the  passing  of  this  Act  is 
not  included  in  an  urban  sanitary  district)  before  such  place  becomes  constituted 
or  included  in  an  urban  district,  or  by  virtue  of  any  order  of  the  Local  Government 
Board  subject  to  this  enactment,  (s) 

The  provisions  of  this  section  and  of  the  two  last  preceding  sections  shall  not 
apply  to  buildings  belonging  to  any  railway  company  and  used  for  the  purposes  of 
such  railway  under  any  Act  of  Parliament.  (<) 

158.  («)  As  to  commencement  of  loorhs  and  removal  of  worls  made  contrary 
to  byelaws.'i — Where  a  notice,  plan,  (a;)  or  description  of  any  work  is  required  by 
any  byelaw  made  by  an  mlian  authority  to  bo  laid  before  that  authority,  tlie  urban 
authority  shall,  witliin  one  month  after  the  same  has  been  delivered  or  sent  to  their 
surveyor  or  clerk,  signify  in  writing  their  approval  or  disapproval  (y)  of  the  intended 
work  to  the  person  proposing  to  execute  the  same  ;  and  if  the  work  is  commenced 
after  such  notice  (z)  of  disapproval  or  before  the  expiration  of  such  month  without 
such  approval,  and  is  in  any  respect  not  in  conformity  with  any  byelaw  of  the  urban 
authority,  the  urban  authority  may  cause  so  much  of  the  work  as  has  been  executed 
to  be  pulled  down  or  removed,  (a) 

Where  an  urban  authority  incnr  expenses  in  or  about  the  removal  of  any 
work  executed  contrary  to  any  byelaw,  such  authority  may  recover  in  a  summary 
manner  the   amount   of    such   expenses    either  from   the   person   executing    tlie 

meaning  of  a  bj-daw :  James  v.  ]Vi/piU  (or  ]Vt/rill),  51  L.  T.  237.  See  same  case  as  to 
double  penalties.  A  conservatory  is  not  "a  building  ":  Hibbert  v.  Acion  L.  £d.,  5  T.  L.  R. 
274. 

(.-■)  Before  a  buiUlnig  is  pulled  down  an  opportunity  of  being  heard  must  be  given  to  the 
p.artv  offending:   Cooper  v.   Wandsworth  B<I.,  8  L.  T.  N.  S.  278. 

(0  See  North  Kent  R;/.  Co.  v.  Badger,  8  E.  &  B.  728 :  M.  H.  and  L.  Hi/,  v.  Barnsley 
I'nion,  67  L.  T.  119  ;  and  cases  under  s.  201  of  the  London  Building  Act.  1894. 

(«)  See  Ncwharen  L.  Bd.  v.  Xeivharen  School  Bd.,  30  Ch.  D.  350.  This  section  is 
extended  to  the  additional  matters  mentioned  in  s.  23  of  the  Public  Health  Act,  1890,  by 
that  section. 

(.r)  A  plan  for  a  number  of  houses  is  not  to  be  considered  a  plan  of  one  building  onl}'  but 
of  several  buildings :  White  v.  Sunderland  Corporation,  67  J.  P.  199;  Harrogate  Corporation 
v.  Dickinson  (1904),  1  K.  B.  468. 

(y)  Failure  to  express  disapproval  will  prevent  the  authority  pulling  down  the  building  or 
recovering  penalties :  JJastcrs  v.  Pouti/pool  Bd.,  9  Ch.  D.  G77  ;  l>ut  in  such  circumstances  an 
injunction  might  be  obtained  at  the  suit  of  the  Att.-Gen. :  All.-Gen.  v.  Asfibonrne  Recreation 
(hound  Co.  (1903),  I  Ch.  101,  and  see  Fnl/ord  v.  Blatehfurd,  cited  in  the  note  to  s.  33  (1)  of 
the  Public  Health  Amendment  Act,  1890,  post. 

An  authority  cannot  refuse  to  approve  plans  because  they  object  to  the  site  :  7?.  v.  Preston 
Corporation,  3  T.  L.  K.  665.  or  to  tiie  class  of  building  proposed  :  R.  v.  Nefrcastle-upon-Tyne 
Corporation,  53  J.  P.  788.  They  cannot  approve  plans  which  contravene  their  own  byelaws  : 
Yabbieom  v.  Kinff  (1899),  1  Q.  B.  444. 

If  the  plans  and  proposed  works  are  in  accordance  with  the  byelaws,  a  mandamus  may  be 
obt.ained  to  compel  the  authority  to  signify  their  approval.  But  see  Smith  v.  Charley 
R.  I).  C,  and  other  cases  cited  in  the  notes  to  s.  157,  ante. 

(z)  It  is  sufficient  if  the  notice  refer  to  the  numbers  of  byelaws  infringed :  Dickinson  v. 
Forsyth,  68  J.  P.  170. 

(o)  See  Bttiiman  v.  .S(.  Poncras  Vestry,  L.  It.  2  Q.  B.  628,  as  to  a  builder  obtaining 
approval  for  one  building  and  erecting  another;  see  Masters  v.  Pontypool  Bd.,  supra,  47 
L.  J.  Ch.  797;  Hopkins  v.  Smethwic/t  L.  Bd.,  24  Q.  B.  D.  712;  James  v.  Masters,  [1893] 
1  Q.  B.  355,  as  to  notice  previous  to  pulling  down  building.  As  to  refusing  sanction  on 
the  ground  that  the  building  would  depreciate  the  character  of  the  neighbourhood,  see  Reff.  v. 
A'cwcastle-on-Tyiie,  53  J.  P.  788.  See  also  Haltersley  v.  Burr,  4  H.  &  C.  523,  as  to  the 
rerpiiremcnt  of  a  month's  notice  before  building  being  imreasonable. 
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wor! .-.I  „r  I'roiii  tin;  pcrwm  caiuing  Uio  work«  to  \te  esccntcil,  at  their 

C  ...  jT-n'-i.] — Wlit-r-' »ii  iirUtn  authority  may  miller  tliix  Rectiiiii  pull  down 
or  ri';i  •,  ■    V   \  u   ■',.  1.  .nil  ■■:  i  \.  .iitoil  ill  coiitmwiitioii  of  ony  liyolaw,  (<•)  or 

wli'T.  111.-  I  .■.;ini;in.;  .  r  Of  i  iciutioii  of  the  work  in  nn  oflenco  in  rcsiiect  whereof 
UiP  o.'y.-:i  I'T  I-  ii  i'  '     ill  r.    ;    ct  of  any  byeUw  to  a  |>ciially, 

til-'  rxi  '  ■  :!ii'  w.  rk  'liirinK  it*  coiitinunncL-  in  such  k  form  ainl  state  a!i  to 

I*  in  c  •  1  of  tiie  l«ycl«w  nhall  !«  deemeil  to  be  a  continiiiii;;  olTiMirc.  [J) 

bat  •  p-'i  not  be  incnrrcU  in  rvxjwct  tlicrcof  aAcr  the  expiration  of  one 

ye*t  from  ihu  ilay  when  the  offvDce  wo/i  coinmitt«<l  or  the  byvlaw  wa«  broken,  fe) 

160.  H'Aoi  lu  U  dnmni  a  nrw  builJimj.'] — For  tho  puq>ose«  of  this  Act  tho 
re-crectiiig  of  any  buildinf;  pullcti  down  to  or  below  tho  fjroiind  floor,  or  of  niiy 
frame  bouding  of  which  only  tho  freincwork  u  lefl  down  to  the  f^rouml  floor,  or 

the  oonrenuon  into  a  dwcUing-hoiuto  of  any  building  not  origiimlly  coiiKtructod  for 
hamao  habitation,  or 

ih«  coDTenion  into  moro  than  one  dwolling-hooRe  of  a  building  originally 
roitftnicted  aa  one  dwclling-houso  only,  (ball  be  coD«derc<l  tlio  erection  of  a  new 
baikMng.(/) 

180.  Ineorpomtion  of  etriain  provisiont  (/ 10  <t  11  Vict.  e.  34.] — The  proviviona 
of  tho  Towns  IroproTcinent  ClaiMoa  Act,  1847,  (j)  witli  respect  to  the  following 
toatter* ;  tluit  is  to  «ay, 

{I  I  With  re^ipcct  to  naming  the  street*  and  numbering  the  houses  ;  and 
(°Ji  Willi   respect  to  iniproviiig  the  line  of   the  strveU  and   rcinoving  obatnic- 
tion!i ;  (A)  and 

(3)  Witii  rcapert  to  ruinous  or  dangerous  buildings ;  (i)  and 

(4)  Witli  res{iect  to  prccantJoDS  during  the  construction  and  repair  of  tho  sewers, 

streets,  and  houses, 
ahall  for  the  pnr|>oM;  of  regulating  such  matters  in  urban  di.itricts,  1k!  incor]>onitcd 
with  this  Act 

Notices  for  altemtion^  under  sects.  G'.t,  70,  and  71,  directions  under  sect.  73, 
and  orders  nnder  sect.  74  of  the  said  Towns  Improvement  Clniiscs  Act,  niay,  at 
the  option  of  the  urbon  authoritv,  I*  served  on  owners  instead  of  occupiers,  or  on 
owners  as  well  n.t  occupier*,  and  the  cost  of  works  done  under  ony  of  these  HeotioiH 
may,  when  notices  have  been  so  served  on  owners,  bo  recovered  fnim  owiiera 
instead  of  occnpiers ;  and  when  such  cost  is  recovered  from  occupiora  so  much 

(h)  Srr  t.  33  nt  thr  Pulilic  llmlUi  Art,  I«90,  mtrirtinK  the  niwr  of  liuiMinso,  (Ir»rrilj«l 
in  drpnuitnl  pUn*  nth^rwi***  th«n  m»  <lwfIlin(;-bous«s,  for  thf  purpoars  of  baliitAti<.ri. 

(c>  A*     -  '  '   '  ..-rk  i«  dooe  in  coolrarrtiliiin  of  byelswa  :   yairbnjti  v. 

CailrrU-  III. 

("0  Th'  .'ily  thr  p^-rion  (.njilty  of  the  rontlnuint;  olTcnr*.     The  porwin 

who  i«  liabii'  ft.r  iit^  t^mUtmniti  affrxtrf>  t4  thr  |wr«4in  who  ftrtiuillv  Cfmtinam  it :  /Vr  i'tun- 
Mil,  J.,  in  WrliA  V.    Ifoc.r.  rte..  of  WtU  llnm  (  I'.'OO),  1  g.  H.  3^4.  ' 

^  ■  "  ...  ■  I:  -  .  p.  4H;,  Jroi.lr,!  un.lrr  the  Palille  Health  Art  IWR, 
foi:  Si  I_  T.  'J-1.  sni  «cr  /fcj/»y,  rtr.,  V.  D.  f.  v.  Millar,!, 

W  -I  <'■'■  ■'•  !•■  I*!. 

(/,  A«  I.,  r.  I.....  I.i..;  .1  .ul.;. ,   -.  -ufr,  L.  R.  9  T.   P.    30,  under  the    I.nr»l 

Govemm**nt  .V.-t,  I"*-'*"*  ;  •.-.*  t  *''  i''"i  \  -  'tvntfr$,  3  C.  P.  I*.  "/"'J,  a*  l/>  lem(w»r»ry 

liuililin.;*   *   -   .-    - .  t    .     I     ,     I  ^„   _  1  ,.,.    _  .^  up  j,jj  l,ml,linu  tt  nnt 

within  lii  .  0  11.  4  .N.  ''.»'<■     The 

msKiitnt.  /.  th^t  t*in;  »  .|Ue.iinn 

of  fact.  JuMwi  V.  M  .'^•*.  ■,  .'■                                              -  Art, 

IfKM.  d»rr,  p.  M6.     I  i  "f  f«rt  fi  r                                            ,n  i.l.l 

luiiUiinK.  exew;*   '-  ....  i_  ,,.  .; ..•.-,  riMrtetl 

w  In  be  *  new    .  IMrmtk  t  .  It.  C. 

(1904),  <.9  J.  r 

(a)  Thu  Art  u  jr.:.;    1    .  iii  l.tnlt)  i  J\',.,.   Jlca    ',    iOth  (xl.).  Vol.  11.  p.  M7. 

(i  I  St.  tHi-f.y.     A«  t"  tr  itrreU,  »ee  I'lifnlt  v.  li.J.lrtrnir,  U  J.  P.  2i9  ;  Hull 

r. /_  C.  C.  (1901),  I  K.  U. ..    . 

(•)  !1«  •.  ;&. 


632  38   &  39  VICT.  C.  S5. 

thereof  may  be  deducted  from  the  rent  of  the  premises  where  the  work  is  done  as 
is  allowed  in  the  case  of  private  improvement  rates  under  this  Act.  (k) 

257.  {I)  Recovery  of  expenses  by  local  authority  from  ouwers.l — Where  any  loca'. 
authority  have  incurred  expenses  for  the  repayment  whereof  the  owner  of  the 
premises  for  or  in  respect  of  which  the  same  are  incurred  is  made  liable  under  this 
Act  or  by  any  agreement  with  the  local  authority,  such  expenses  may  be  recovered, 
together  with  interest  at  a  rate  not  exceeding  £5  per  centum  per  annum,  from  the 
date  of  service  of  a  demand  for  the  same  till  payment  thereof,  from  any  person  who 
is  the  owner  of  such  premises  when  the  works  are  completed  for  which  such  ex- 
penses have  been  incurred,  and  until  recovery  of  such  expenses  and  interest  the 
same  shall  be  a  charge  on  the  premises  in  respect  of  which  they  were  incurred,  (m) 

In  all  summary  proceedings  by  a  local  authority  for  the  recovery  of  expenses 
incurred  by  them  in  works  of  private  improvement,  the  time  within  wliicli  such 
proceedings  may  be  taken  shall  be  reckoned  from  the  date  of  the  service  of  notice 
of  demand,  (re) 

Where  such  expenses  have  been  settled  and  apportioned  by  the  surveyor  of  the 
local  authority  as  payable  by  such  owner,  such  apportionment  shall  be  binding  and 
conclusive  on  such  owner,  ualess  within  tliree  months  from  service  of  notice  on 
him  by  the  local  authority  or  their  surveyor  of  the  amount  settled  by  the  surveyor 
to  be  due  from  such  owner,  he  shall  by  written  notice  dispute  the  same,  (o) 

The  local  authority  may,  by  order,  declare  any  such  expenses  to  be  payable  by 
annual  instalments  within  a  period  not  exceeding  30  years,  with  interest  at  a  rate 
not  exceeding  £5  per  centum  per  annum,  until  the  whole  amount  is  paid;  and  any 
such  instalments  and  interest,  or  any  part  thereof,  may  be  recovered  in  a  summary 
manner  from  the  owner  or  occupier  for  the  time  being  of  such  premises,  and  may 

(/.■)  See  also  as  to  this  section,  Usk  U.  D.  C.  v.  Mortimer,  68  J.  P.  38. 

(/)  This  section  does  not  apply  to  estimated  expenses,  even  when  incorporated  with  a  special 
Act  empowering  local  anthority  to  apportion  estimated  expenses  :  West  Hum  {Mayor  of) 
V.  Grant,  40  C.  D.  331  ;  and  see  Walthamstoir  L.  Bd.  v.  Staines,  [1891]  2  Ch.  606;  followed 
in  West  Hartlepool  (Mai/or)  v.  Robinson,  77  L.  T.  387.  S.  150  and  this  section  do  not  create 
the  relationship  of  debtor  and  creditor  between  the  owner  and  the  local  authorit3' :  Re  Boor^ 
Boor  V.  Hop/tins,  40  C.  D.  672. 

(»i)  The  charge  created  by  this  section  is  a  charge  on  the  property  in  the  hands  of  a 
subsequent  owner,  and  continues,  although  the  local  authority  has  by  negligence  lost  its 
summary  remedy  under  s.  257  against  the  previous  owner  :  Sunderland  Corporation  v. 
.■llcoek,  51  L.  J.  Ch.  646.  The  charge  attaches  when  the  works  are  completed  :  Hornsey  L. 
Bd.  V.  Monarch  Buildinij  Societi/,  24  Q.  B.  D.  1 ;  Re  Bcttesworth  and  Richer,  37  C.  D.  635  ; 
Re  Boor,  Boor  v.  Hopkins,  40  C.  D.  572.  Such  charge  is  not  a  "  land  charge "  within  the 
meaning  of  the  Lands  Charges  Registration  Act,  1888,  Reff.  v.  Vice-Registrar  of  Land 
Rei/istn/,  24  Q.  B.  D.  178.  See  also  as  to  the  meaning  of  these  words,  Smith's  Settled  Estates, 
In  re  (1901),  1  Ch.  689  ;   Wealdstone  U.  D.  C.  v.Erershed,  69  J.  P.  258. 

A  person  who  is  the  owner  of  premises  fronting  the  street  at  the  date  of  the  completion  of 
the  works  is  liable  under  this  section  to  pay  an  apportioned  part  of  the  expenses  of  tbe  works, 
although  he  was  not  the  owner  of  the  premises  when  the  notice  requiring  the  works  to  be 
executed  was  served  under  s.  150:    East  Ham  U.  D.   C.  v.  Aylett  (1905),  2  K.  B.  22. 

(n)  See  ss.  21,  23,  2G,  36,  41,  104,  120,  150,  as  to  the  cases  in  which  an  owner  of  premises 
is  made  liable  for  expenses  imder  this  Act ;  and  ss.  46,  69,  72  of  the  Waterworks  Clauses  Act, 
1847  ;  and  s.  75  of  the  Towns  Improvement  Clauses  Act.  See  Corporation  of  Birmingham  v. 
Baker,  17  Ch.  D.  782,  as  to  the  charge  created.  As  to  notice  of  demand,  see  Simcox  v.  Hands- 
worth  L.  Bd.,  8  Q.  B.  D.  39.  And  as  to  its  being  a  "decision"  within  s.  268,  see  Reg.  v. 
Local  Government  Bd.,  10  Q.  B.  D.  309.  See  also  Smith's  Settled  Estates,  In  re  (1901),  1  Ch. 
689. 

(o)  Bradlei/  v.  Metropolitan  Bd.,  38  L.  T.  N.  S.  849  ;  Tunhridge  Wells  Bd.  v.  Acl-rotjd,  5  Ex. 
D.  199  ;  Derby  (Mayor  of)  v.  Grudgings,  [1894]  2  Q.  B.  496,  and  see  ante,  p.  627,  under  s, 
150. 

As  to  an  apportionment  of  street  expenses  being  conclusive,  although  reasonable  op- 
portunities have  not  been  otfercd  of  inspecting  plans  and  estimate,  see  ShanHln  L.  Bd.  v. 
Miller,  5  C.  P.  D.  272. 

An  apportionment  is  not  necessarily  bad  because  it  includes  the  expenses  of  paving  more 
than  one  street.  Jb.  Unless  so  disputed,  apportionment  is  binding,  and  frontager  cannot  set 
up  as  defence  that  he  has  been  charged  in  respect  of  too  much  frontage  :  Midland  Ry.  Co. 
V.  Walton,  17  Q.  B.  D.  30.  Where  the  land  ch.irged  is  subject  to  restrictive  covenants  the 
local  authority  is  not  entitled  to  an  order  for  sale  free  from  the  covenants  :  Tendring  Union 
V.  Don-ton,  [1891]  3  Ch.  205. 
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b«  ifadortad  from  tli«  nut  of  hucIi  |>n.'tiuM.'H,  in  Uu'  name  pro|>ortiuiia  as  aro  a}lu\vi-<| 
iu  iIm  OMe  ot  prirato  improvemenl  rstea  uiuler  thin  Act  (jt) 

808.  Com^nm/ioH  fur  in/wriet.] — Wlicre  any  penoD  suNtaioii  any  (Li(ua};o  l>y 
reawm  of  llit-  excn-i't*  of  any  of  (lie  |>owcr»  of  Uiia  Act  in  relation  to  any  niuttor  aa  lo 
wliit-h  lie  it  nut  liiiuitclf  in  ilcrmilt,  nill  cum|icniatiun  idiali  l>u  ninJv  tu  micli  i>cr»on 
by  tho  local  autliurity  i-xiTciMn};  rucIi  i>i)Wfn) ;  anil  any  (ILspnto  as  to  tlio  fact  of 
(laniai'o  (7)  or  anmunt  of  cuni|>«.'tisiition  nliall  l>o  M>ttle<l  l>y  arbitration  in  manni-r 
proTiJol  by  tliw  Act,  or  if  tlie  comiwiisation  claimvij  dtivn  not  exfoeil  tho  Num  of 
£20,  tho  naiuf  may  at  tho  option  of  cither  party  bo  ascertained  and  recovered 
Iwforo  a  court  of  tuiumary  juriiuliction. 

(f)  It  a|>p«*r-  i!..r.  f.r..  ii.it  ,1.  til.  r.r.i  i.i,..-  i.v  «.  2il,  thf  ro«t  of  worku  of  private 
imprDWOMOt  ni  I  -ma  Kunimmr>'  mmnnrr ;  or  nei-oitdly, 

it  mar  be  dcri.  >«■,  uid  by  u.  213,  2M,  tlir  local 

authority  uuy  It  \  \  x  ]  riv!\i<'  tri:;'r<-%  iix*  tit  r^**  >'t\  tti*-  •'crupior,  who  may  dtnluct  tlirp«-fuurth« 
of  tbv  rate  frtmi  tii«  n-nt  ;  or  thinlly,  tbe  Rum  may,  \>y  tliii  »o:tion,  In  drcUrttl  tu  hv  [Avalflc 
by  aonuAl  lu^talM,.  ui*. 

Sk  I~  .    U  Q.   B.   I).  87,  aa  to  Ihr  liabilitv  for  pri.- 

portjoa  <  f  ..  altlioai;li  tbe  ronlract  for  tlic  work  wo*  not 

uairt  (mi. 

(y)  Sr»  hrr.'.n  /;f.:/^v  V.  S.,utkamU.,H  I„  11.1.,  4  K.  k  D.  1014;  I>arii  v.  Wilniy  f.  I).  I'., 
C3  J.  I*.  '.T.'.  .  t.  I  ■.■\  !i  '  ri  ir  1.1  •  l<'..  uaK,  A  prrMn  claiming  compentation  mar  ii»i<t  oil 
Um  amou  u  :  Jlrirrly  IIM  I..  I!<l.  r.  I'tarnll,  9  A.  C.  596  ;  .S(. 

Jama  ax  .  r.  Ita,  73  L.  J.  K.  D.  518. 
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PUBLIC  HEALTH  (BUILDINGS  IN  STREETS)   ACT,   1888. 

51  &  52  Vict.  c.  52. 

An  Act  to  amend  the  PuUic  Health  Acts  in  rdation  to  BaiUimjs  in  Streets. 

[:2\th  December,  1888.] 

38  &  39  Vict.  c.  55.]— Whereas  the  provisions  of  the  Pubh'c  Health  Act,  1875, 
v/itli  respect  to  bringing  forward  lionses  or  Iniildings  in  streets  are  defective,  and  it 
is  expedient  to  malce  further  provisions  in  relation  thereto  : 

Be  it  tlierefore  enacted,  etc.  : 

1.  Short  titles  and  coristruction.l—Thh  Act  may  be  cited  as  the  Public  Health 
(Buildings  in  Streets)  Act,  1888,  and  this  Act  and  the  Public  Health  Act,  1875, 
and  [here  follow  other  Puhlic  Health  Acts]  may  be  cited  together  as  the  Public 
Health  Acts,  and  this  Act  shall  be  construed  as  one  v-ith  tlie  Public  Health  Act, 
1875. 

2.  In  this  Act,  unless  the  context  otherwise  requires,  words  and  expressions  to 
which  meanings  are  assigned  by  the  Public  Health  Act,  1875,  have  in  this  Act 
the  same  respective  meanings. 

3.  Biiildinys  not  to  he  brought  forivard-l — S.  15G  of  the  Public  Health  Act, 
1875,  is,  save  as  hereinafter  mentioned,  hereby  repealed,  and  in  lieu  thereof  it  is 
liereby  enacted  that  it  shall  not  be  lawful  in  any  urban  district,  without  the  written 
consent  (a)  of  the  urban  authority,  to  erect  or  bring  forward  any  house  or  building 
in  any  street,  (i)  or  any  part  of  such  house  or  building,  beyond  the  front  main  wall 
of  the  house  or  buildiiig  on  either  side  thereof  (c)  in  the  same  street,  {d)  nor  to  build 
any  addition  to  any  house  or  building  beyond  the  front  main  wall  of  the  house  or 
building  on  either  side  of  the  same,  (e) 

Any  person  offending  against  this  enactment  shall  be  liable  (s.  3)  to  a  penalty 
not  exceeding  10s.  for  every  day  during  which  the  oflfence  is  continued  after 
written  notice  in  this  behalf  from  the  urban  authority.  (/) 

(a)  As  to  what  constitutes  a  sufficient  "written  consent,"  see  Midlis  v.  Iluhbard  (1903),  2 
Cb.  431  ;  Merrett  v.  Charlton  King's  U.  D.  C.  67  J.  P.  419. 

(b)  As  to  tlie  old  section,  see  A'obinson  v.  Barton  Dxal  Boanl,  8  A,  C.  708, 

A  liouse  at  the  corner  of  two  streets  may  be  in  botb  for  the  purposes  of  this  enactment : 
fiilbart  V.  Wandsworth  District  Board  of  iCocfo,  60  L.  T.  149  ;  and  see  Warren  v.  Mustard, 
61   L.  J.  M.  C.  18. 

(c)  As  to  the  meaning  of  these  words,  eee  Rarensthorpe  L.  JId.  v,  llinchcUffe,  infra ; 
Anderson  v.  Richards  (1906),  70  J.  P.  ?31. 

(d)  See  R.  v.  Fulit-ood  L.  Bd.,  59  J.  P.  311. 

(<■)  The  section  does  not  apply  where  the  building  on  either  side  is  merely  begun,  and  its 
walls  have  not  been  raised  to  any  substantial  height ;  Rarensthorpe  L.  Bd.  v.  Uinclicliffe,  24 
Q.  B.  D.  1(')8.  A  public  institution  is  not  a  building  to  the  line  of  which  a  building  owner 
must  conform  :  Att.-Gen.  v.  £dwards,  [1891]  1  Ch.  194.  The  building  must  be  looked  at  as 
a  whole  in  considering  what  is  a  main  front  wall,  etc.  The  scclion  does  not  apply  unless 
there  is  a  continuous  line  of  building  :  Riff.  v.  Ormesbt/  Local  Board,  43  W.  K.  96  ;  and  see 
\i'illia7ns  V.  Wallasey  Local  Board,  10  Q.  B.  D.  718,  as  to  new  buildings  under  the  repealed 
eeetion.  This  section  creates  a  single  new  offence  with  a  penalty  attached  to  it,  i.e.  a  fine 
on  the  prosecution  of  the  local  authority  and  a  private  individual  {e.ff.  a  neighbour  who 
objects  to  a  building  being  brought  fonvard)  has  no  cause  of  action  :  Mnllis  v.  Hubbard, 
supra.  See  also  Blackpool  Corporation  v.  Johnson  (1902),  1  K.  b.  646;  Welsh  v.  Mayor, 
etc.,  of  West  Ham,  ante,  p.  631.  As  to  what  happens  when  the  justices  are  divided  in 
opinion,  see  Kinnis  v.  Graces,  67  L.  J.  Q.  B.  683. 

(./')  As  to  the  builder's  liability,  see  Bauman  v.  .S(.  Pancras  ]'estry,  L.  H.  2  Q.  R.  628; 
Plumstead  District  Board  of  Works  v.  Spac/.man,  10  A.  C.  229.     It  has  been  held  to  be  a 
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proraediii)^,  ->••  i^....  .,.  .<....  .•  ^ ^  .  ...  ..-  il  this  Act  liad  nut  U-  ..  ,..    -  I. 

ritiaa  of  fart,  whftbrr  or  not  thf  boiix' f  rni<  inrt  ■■(  a-ir.-.t     /?■  •.  v.   /    "V'.r  f,  .11  L.  J. 
C.  m.    8m  the  rur*  citni  undrr  •.  \:  'M7,  and 

•M  Simatom  r.  Sm'iK,  I..  R.  fl  I".  |'.  1(7  i  ,.»•   ir..ri, 

T.  .S'po«:lmd«,    «ti;>r.| 
firajfoni  (ilafjr  ../ 

cotitinttr*  •<•   Ion.'  a^  '  % 

bH'.i  thstjUMiin;;  tiut  Ibc  •diiition  was  mmpirtctl  brA>rr  liir  atilicv  waa  ^vrti  : 

Rif  •<  Q.  II.   It.  f'.<'J.     Thi*  cimrt  will  Im»  iIow  to  rrstnun  a  liioU  auUinrity 

from  imrmmn^'  *  *'    *  inv  trr«pau  \*  tlirrairn*^  or 

inlciHbd  by  ilu-  C.  l>.  ('.  (I«!M)),  2  Lli.  SJl. 

S<»  alao  .4.-';. 

Dianiaaal  of  ]  -  i,,  ouu-*er%  icv  uf  ooUcv  m  u**  bartn  subtequent  proc«c<lin;;^ ; 

J„ki*t  V.    l/rr  l_  r.  Coo. 

K*  u>  tht*  pri-vf.'.r.:         -i  t.f  jiniii'*^  arc  (liritlisl  ia  their  opitiiun,  ^<w»  Kinnit  v.  Grar*/^  CT 

u  J.  '^  II  wj. 
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PUBLIC  HEALTH  ACTS  AMENDMENT  ACT,  1890. 

53  &  54  Vict.  c.  59. 

An  Act  to  amend  the  Public  Health  Acts. 

ll8lh_August,  1890.] 

PART    I. 

GENERAL. 

1.  Diviaion  of  Act  into  parts ^ — This  Act  is  divided  into  [larts  as  follows  : — 

Part     I. — General. 

Part  III. — Sanitary  and  other  provisions. 

2.  Short  title,  construction  and  extent  of  Act^—{\)  This  Act  shall  be  construed  as 
one  with  the  Public  Health  Acts. 

(2)  Part  One  of  this  Act  shall  extend  to  England  and  Wales  and  Ireland, 
exclusive  of  the  administrative  county  of  London.  Parts  Two,  Three,  Four,  and 
Five  shall  extend  to  any  district  in  which  they  are  respectively  adopted  under  the 
provisions  of  this  Act. 

(3)  This  Act  may  be  cited  as  the  Public  Health  Acts  Amendment  Act,  1890,  and 
this  Act  and  the  Public  Health  Acts  may  be  cited  together  as  the  Public  Health 
Acts. 

3.  Adoption  of  Act  hy  local  authorities.'] — The  following  provisions  shall  have 
effect  with  regard  to  the  adoption  of  the  parts  of  this  Act,  which  are  adoptive,  by  local 
authorities : — 

(1)  An  urban  authority  may  adopt  all  or  any  of  such  parts. 

(2)  A  rural  authority  may  adopt  Part  Three  so  far  as  it  is  declared  by  this  Act  to 

be  applicable  to  such  authority,  (n.)    without  prejudice  to  the  provisions 
of  this  Act  relating  to  the  investing  of  rural  autliorities  with  urban  powers. 

(3)  The  adoption  shall  be  by  a  resolution,  etc.  (J) 

5.  \^Power  to  Local  Qovermnent  Board  to  extend  Act  to  rural  districts.] 

6.  Le(jal  proceedings,  etc.] — Offences  under  this  Act  may  be  prosecuted,  and 
penalties,  forfeitures,  costs,  and  expenses  recovered,  in  like  manner  and  subject  to 
the  same  provisions  as  offences  which  may  be  prosecuted  and  penalties,  forteitures, 
costs,  and  expenses,  which  may  be  recovered  in  a  summary  manner  under  the  Public 
Health  Acts. 

7.  Appeals  to  quarter  sessions.] — (1)  Any  person  aggrieved — 

(a)  By  any  order,  judgment,  determination,  or  requirement,  of  a  local  authority 

under  this  Act ; 

(b)  By  the  withholding  of  any  order,  certificate,  licence,  consent,  or  approval, 

which  may  be  made,  granted,  or  given  by  a  local  authority  under  this  Act ; 

(c)  By  any  conviction  or  order  of  a  court  of  summary  jurisdiction  under  any 

provision  of  this  Act ; 

{n)  See  s.  50,  post. 

(6)  Here  follow  regulations  as  to  mode  of  procedure  by  the  local  authority. 
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riM\  .>|'|>«al  ill  maimer  proTiJed  l>y  tlio  Summtry  JariiMliction  Act  to  a  court  of 

^Ijprc  tlierc  in  an  a|i|>eal  to  tho  Local 
C  .  .   Ilculth  Act,  1«75. 

8.  Miirt  lian  ont  $um  in  ont  tummons,  flc] — Any  infomtatinn,  complaint, 
warrant,  or  »oninionii  mn'lo  or  iwucd  for  the  purpooeii  of  tliia  Act,  or  of  the  Public 
Iloaltli  Actii,  may  contain  in  the  t>o<ly  thereof  or  in  a  HchcMiilo  thereto  Hcvcral  sums. 

10.  r^'i-rrt  .  /■  At  '■uriiu/'Wiiv.] — (I)  All  power*  given  to  a  local  autlioritr  un'lcr 
llii-(  .\i-f  -(  i'!  1  '.■•■  •Ill  to  l>c  in  aililition  to  ami  not  in  <lcnn:ntion  of  nnv  other 
!■■  inch  local    nulhority  by   any   Act  of    I'arluinicnt,  faw,  or 

ri;  .  jiowcrs  mnv  bo  exercised  in  tho  gnrao  manner  an  if  thin  Act 

li.i  1. 

[in  Act  Khali  exempt  any  penmn  from  anv  penalty  to  which  he 
w<'u:  1  Itavc  L'.cii  imtilo  if  this  Act  liad  not  lH>en  |>aS!ie<I.  provided  that  no  (>cnw)n  kIisII 
Ik'  linMo  to  [Miy,  <xi-c>|it  in  tho  case  of  a  daily  jionnlty,  more  tbiin  one  jicnnlty  in 
rcopoct  of  tho  urao  olTeoce. 

n     T..ir,,,-r,.,';.  „  1  -  1    T1 Ti.r..<M,.,,  "i^lM.if  in  the  Public  Ilcnlih  Acts  miil 

ri  of  those  \vt»  and  of  thin  Act 
:'I>o«it  of  ashen,  fiecal  matter,  or 

ri'MIV.  {r) 

•1  A  street  or  part  of  a  street  which  has  boon  asphalted  or  paved  with  wood,  tar 
pavinjr.  or  nrtitiri.il  stone,  or  other  improved  paving  of  any  kind,  Klmll  l>c  deemed 
to  have  U'on  paved  within  tho  meaning  of  any  provision  of  the  Public  Health 
Acts.(./) 

Proviiled  that  a  street  ahall  not  bo  dccined  to  be  paved  to  the  satisfaction  of  an 
urban  aii(h<'rity  unlesn  it  is  [inved  with  xuch  kinil  an  well  on  with  such  quality  of 
pavintr  an  tlip  focal  authority  nliall  conniilcr  nuitaMe  for  the  ntrcct. 

t  with  the  context — 
'I  '  meoiin  e)  etc. 

Vi "  and  "  niral  sanitary  district  "  moan,  etc. 
'• "   includcn  urinals,   watcr-cloaetii,   earlb- 
-jiiiilar  convcni<'ncc. 
'I  '  means  a  penalty  for  each  day  on  which  any 

''■■"  therefor. 
The  f  'premises,"  "owner,"  "ntrect,"  "hoiiso." 

"dra-:..  .,     :.-.-   ;    ,.    ;..!.Iy   tho  samo   meaning  as  in   the   Public 

Health  Ada.  (/) 


PART  III. 

SAXTT.UIT   kSnt  OTHER   PROVISIOSR. 

13-18.  [Fmenlion  of  dangtr  frxnn  Irlryraph  tnirts.] 

16.  [Injuriout  mallrrt  not  lo  poMt  into  $€tc<ert.'] 

17.  [C^emieai  n/tuf,  tttam^  tic,  not  lo  bt  turned  into  iewer$.] 

18.  Ptwin'om  as  lo  local aHtkority  makiny  atmmunitationi  with  or  altering,  etf., 

(i-)  Sm  p.  11.  A.  \nS,  •.  U,  amif,  p.  631. 

(•/)  Thu  •QlH«Ktion  WM  naMfd  to  mtH  tba  case  of  .tllanuf-Gnrral  r.  BiJJtr,  47  J.  V. 

(t)  Sf*  nnw  I»cal  (ioTrmrorat  Art,  IWM,  ratsblitbinic  I>i>trict  ConnciU. 
(/I  ^i«•  *«.  £,  9,  of  tb«  Act  of  IMTi,  anU. 
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dniiiis  and  sewers.l — (1)  {g)  Where  the  owner  or  occupier  of  any  premises  is 
entitleil  to  cause  any  sewer  or  drain  from  tliose  premises  to  communicate  with 
any  sewer  of  the  local  authority,  the  local  authorit}'  shall,  if  requested  to  do  so  by 
such  owner  or  occupier,  and  upon  the  cost  thereof  being  paid  in  advance  to  the 
local  authority,  themselves  make  tlie  communication  and  execute  all  works  necessary 
for  that  purpose.  (7i) 

(2)  The  cost  of  making  such  communication  (including  all  costs  incidental 
thereto)  shall  be  estimated  by  the  siu-veyor  of  the  local  autliority,  but  in  case  the 
owner  or  occupier  of  the  premises,  as  the  case  may  be,  is  dissatisfied  with  such 
estimate,  he  may,  if  the  estimate  is  under  fifty  pounds,  apply  to  a  court  of  summary 
jurisdiction  to  fix  the  amount  to  be  paid  for  such  cost,  and  if  the  estimate  is  over  fifty 
pounds  have  the  same  determined  by  arbitration  in  manner  provided  by  the  Public 
Health  Acts. 

(3)  A  local  authority  may  agi'ee  with  the  owner  of  any  premises  that  any  sewer 
or  drain  which  such  owner  is  required,  or  desires,  to  make,  alter,  or  enlarge,  or 
any  part  of  such  sewer  or  di-aiu,  shall  be  made,  altered,  or  enlarged  by  the  local 
authority. 

19.  Extension  of  3S  it  39  Vict.  c.  55,  s.  41.] — (l)(g)  Where  two  or  more  houses 
belonging  to  different  o\\Tiers  are  connected  with  a  public  sewer  by  a  single  private 
drain(i)  an  application  may  be  made  under  s.  41  (A;)  of  the  Public  Health  Act, 
1875  (relating  to  complaints  as  to  nuisances  from  drains),  and  the  local  authority 
may  recover  any  expenses  incurred  by  them  in  executing  any  works  under  the 
powers  conferred  on  them  by  that  section  from  the  owners  of  the  houses  in  such 
shares  and  proportions  as  shall  be  settled  by  their  surveyor  or  (in  case  of  dispute)  by 
a  court  of  summary  jurisdiction. 

(2)  Such  expenses  may  be  recovered  summarily  or  may  be  declared  by  the 
urban  authority  to  be  private  improvement  expenses  under  the  Public  Health  Acts, 
and  may  be  recovered  accordingly.  (/) 

(3)  For  the  purposes  of  this  section  the  expression  "  drain  "  includes  a  draiu  used 
for  the  drainage  of  more  than  one  building. 

20.  ISanitary  conveniences  for  public  accommodation.'] 

21.  \_Sanitary  conveniences  used  in  common.'] 

22.  \_Sanitary  conveniences  for  7nanufactoncs.] 

23.  [Extension  o/38  &  39  Vict.  s.  157.] 

24.  [Rooms  over  privies,  etc.,  not  to  he  used  as  dwcUitxj  or  sleeping  rooms.] 

25.  Penalty  for  erecting  btdldinr/s  on  r/ronnd  filled  up  with  offensive  matter.] — 
(1)  It  shall  not  be  lawful"  to  erect  a  new  building  (m)  on  any  ground  whicli  has 
been  filled  up  with  any  matter  impregnated  with  ftecal,  animal,  or  vegetable  matter, 
or  upon  which  any  such  matter  has  been  deposited,  imless  and  until  such  matter 

(f/)  This  section  may  be  adopted  by  a  rural  authority,  see  b.  50  of  this  Act. 

(/()  See  es.  21,  22  of  the  Public  Health  Act,  18j5,  ante. 

(i)  It  is  still  the  law  that  a  drain  which  receives  the  drainage  of  two  or  more  houses 
belonging  to  the  same  owner  is  a  sewer. 

(/.■)  See  note  to  that  section,  iiiiU'.  The  local  authority  may  treat  a  drain  which  connects 
two  or  more  houses,  the  property  of  diiferent  owners,  with  a  public  sewer  as  a  single  private 
drain,  and  repairable  by  such  owners  individually  :  Eaithuurnc  (Mayor)  v.  Urail/urd  (1896), 
2  Q.  B.  206  ;  following  Self  v.  Jlore  C'ommisiionerit  (1895),  1  Q.  B.  085,  and  disapproving 
//;/;  v.  Ifair  (1895),  1  Q.  B.'  906.  This  case  was  also  doubted  in  Seal  v.  Mcvthjr  TyJjil  Urban 
Vomicil  (1897),  2  Q.  B.  5-13.  See  also  .Soiithirold  Corporation  v.  Croudi/,  67 .J.  P.  278  ;  Jaclrson 
v.  ir;mW«/o«  V.  D.  C.  (1905),  2  K.  B.  27  ;  Thompson  v.  Mayor  of  Ecdes  (1905),  1  K.  li.  110. 

(/)  Where  no  proceedings  are  taken  under  s.  41  of  the  Act  of  1875,  this  section  does  not 
affect  the  general  obligation  of  the  authority  under  s.  15  of  that  Act,  to  keep  in  repair  all 
sewers  belonging  to  them,  including  a  sewer  which  may  be  treated  as  a  single  private  dra:n 
for  the  purposes  of  the  text:  U.  v.  Mayor,  etc.,  of  Bastings  (1897),  1  Q.  B.  46.  See  also 
Lancaster  v.  Barnes  U.  C.  (1898),  1  Q.  B.  855. 

(m)  See  s.  159  of  the  P.  H.  A.,  1875,  for  the  meaning  of  this  term. 
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»haU  hsTe  l>«cn  property  remuvi-U  by  excavation  or  otlicnruo,  or  siuill  Lavo  been 
fenilrmi  or  li^vo  [•••L'niiiL'  iiitu'cuoua. 

(-  or  caiUM,  or  ^^  r.iu  to  In<  Juno  any  act  in 

com:  ->luUl  for  every  mi    .  bo  liuLlo  tu  a  |>oiialty  not 

exceeding  Hb,  anil  a  daily  penalty  not  exceeding  40». 

S7>  [Prontitm  /ur  kteyimj  aimiiton  courts  tin  J  iiuMij<i  c/njN.] 

8&  BttildiHij*  JrtcrilirJ  in  drjivtiltJ  [Jatu  uthtrwitt  than  a*  dwetlinij-huuut  not 
tu  ht  tutd  as  lucA.]  — J)  Wlivrc  llic  plan  of  a  builJitig  lin.s  been,  cIiIrt  beforo  or 
aAer  the  adoption  ut  tliLs  I'art  of  thu<  Art  in  any  diBtnct,  dl.■lK>^itt.'d  with  a  lo<-ul 
•ntbority  in  purnuancc  of  any  Act  uS  TarlLitncnt  or  bvvLiw,  and  that  IniilJin;;  Is 
dc*cribe<i  ihTvin  "ihiTwite  tlian  ih  a  (lwellinf;-lioa«o,  any  jKirtton  who  wilfully  iim-s 
or  know::  t  tu  l-v  u.-^d  Aucli  buiMiii;;  or  any  part  thereof  fur  thu  purjHtscs 

of  habits'  V   ('•■ntuu   ulhcr    lluin  the   i^erron  ('laced  tlicrein  to  tike  ciro 

thereof,  .  f  ouch   iientun,  ulail  '  "      uf  an  oflcnco  under  tliis 

■ection,  a  -  to  a  penalty  not  CX'  ,  and  to  a  daily  penalty  nut 

exceeding  4"<.  w,j 

(2)  ProTidol  that  if  such  baildini;  liaa  in  the  rear  thereof  and  adjoining  and 
excldHTvly  bclongir  •  •'    -  ■  '  '     r       '     '   '       iny  Act  of 

Parliament  or  bycLi  intended 

to  be  wed  as  dwel.i.  ...  i:ui  ndcd  to  bo 

iMcd  M  a  dwl■lling-hou^'  -,  if  any,  a.s  are 

neccsMry  in  tlio  opinion  o: .  .,  ,,,  .  ,  i>,at  puq>o<>c,  tlio 

owner  may  uac  the  same  as  a  dwcUing-bousc. 

34.  Il'urdi  t"  be  te/  up  </  .«s  i/  buildimji,  elcS] — (1)  Ever}'  pcrwn 
intendli'ir  tn  build  or  take  dow  ling,  or  to  alter  or  re|>air  the  outward  jurt 
of  »i                               'V  street  or  Cuutt,  hlioll — 

i^.k  j<  the  same,  unleiss  the  urban  autliority  otherwise  consent  in 

• !  .«e-buarde<l  hoards  or  fencen  to  the  satisfaction  of  tlio 

CO  be  put  up  in  order  to  separate  t)io  building  from  the 

(I'j  if  I  rity  to  re«ittire,  make  a  convenient  covered  platfurm  and 

1..I  r..  >i.  i  >  ~.  i.e  as  a  footway  fur  (NUihengcrs  outside  of  such  hoard  or 
leii<-e ; 
(-)  cuiitiniH'  aiu'li  h'jar'l  ^r  ffiirp  with  sneli  platform  and  handrail  as  aforesaid 
klaiidiiv'  atid  i:i  ^i^»^>i  eoinliti'tn  to  tlie  satisfaction  of  the  urban  authority 
during;  BUili  lime  as  they  may  rcijuiie ; 
(d)  if  reijuired  by  the  urban  authority,  cause  the  same  to  be  sufficiently  lighted 

durin)^  the  ni^ltl : 
'c)  remove  iho  sanic  \- '  I  by  the  urban  authority. 

'.;)  Kvcry  pcmon  »li.>  ) .  ;  'v  with  any  of  the  provisions  of  tlii.s  Mjclion 

(Jijll  be  lial'ie  to  a  pt-naltv  nul  •  '.  and  to  a  ilaily  i>onallv  not  cxce^dui;;  Vtr. 

{^)  KM-  1!    Virf,  '.  Tl  J     \\  I'art  of  tliis  Act  li  adopted  ».  Wt  uf  the 

Towns  I:  \ct,  lii47,  shall  bo  repealed,  and  thu  section  shall  bo 

deemed  to  :  t. 

35.  At  to  npair  f>/  cellar t  under  ttreti:] — 1\)  All  vaults,  arches,  and  cellars 
under  All'.  ^lr('*'f.  .iti.1  .ill  openinpt  itito  ^ucli  v.^ii'l*-.  .in  tu -^.  mt  i-cI!.itv  In  tKv  '.•irfacG 
of  »•  ir-hea<U,  t"  ,.  of 
•ny                                        ..  I!.i.-  .  tho 

MUIM    TVr\  •  .    or 

ooeopien  '  .   .  - ;  vely 

belong. 

(2)  Where  any  defaalt  is  made  in  complying  with  the  provisions  of  this 
section,  the  orbaa  authority  may,  after  twenty-four  hours'  notice  in  tliat  behalf, 

(n)    tt  is  IM  dclvac*  U*   r  r.^fw  li.^_'«   un.l.  r  thi^  •# rt!    n  t^.it  tho  i.lftn*  h^t .    tv  .  ii  .!r  r  ...it.  .)  gg 

pUas  fnr  tb*  ooorcni.  I  ■« 

•ach,  aad  that  tb«  lo<.i  .  ..U  n 

nqaind  l>y  ».  14*  of  ttw  .\.  t  ••  t  i ".  ;■     ;     r     .  s.  .-,■  i.-.  y  -  j,  "-j  u  i ,  •■:;. 
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cause  anything  in  respect  of  which  snch  default  is  made  to  be  repaired  or  put 
into  good  condition,  and  the  expenses  of  so  doing  shall  bo  paid  to  the  urban 
authority  by  such  owner  or  occupier  respectively,  or  in  defliult  may  be  recovered  in 
a  summary  manner. 

36.  [Mtans  of  ingress  to  and  egress  from  places  of  puilic  resort.] 

41.  (p)  Adoption  of  jn-ivate  streets.']-— \Yliere  this  Part  of  this  Act  is  adopted, 
s.  152  of  the  Public  Health  Act,  1875,  shall  be  repealed,  and  the  following  pro- 
visions shall  be  substituted  in  lieu  thereof : — 

(1)  Whenever  all  or  any  of  the   works  mentioned  in  sect.   150  of  the  Public 

Health  Act,  1875,  have  been  executed  in  a  street  or  part  of  a  street 
under  that  section  by  an  urban  authority,  and  the  urban  authority  are  of 
opinion  that  such  street  or  part  of  a  street  ought  to  become  a  highway 
repairable  by  the  inhabitants  at  large,  they  may  by  notice  to  be  fixed  up 
in  such  street  or  part  of  a  street  declare  the  whole  of  such  street  or  part 
of  a  street  to  be  a  highw.iy  repairable  by  the  inhabitants  at  large,  and 
thereupon  such  street  or  part  of  a  street  as  defined  in  the  notice  shall 
become  a  highway  repairable  by  the  inhabitants  at  large. 

(2)  Provided  that  no  such  street  shall  become  a  highway  so  repairable  if  within 

one  month  after  such  notice  has  been  put  up  the  owner  or  the  majority  in 
number  or  value  of  owners  of  such  street  by  notice  in  writing  to  the  urban 
authority  object  thereto,  and  in  ascertaining  such  majority  joint  owners 
shall  be  reckoned  as  one  owner,  (j) 

50.  Application  of  Part  of  Act  in  rural  districts.] — The  following  provisions  of 
this  Part  of  this  Act  shall  be  applicable  in  nu'al  sanitary  districts,  namely, — 
S.  IG,  relating  to  injurious  matter  being  passed  into  sewers. 
S.  17,  relating  to  the  turning  of  chemical  refuse,  steam,  etc.,  into  sewers. 
S.  18,  relating  to  local  authorities  making  communication  with  drains,  etc. 
S.  19,  relating  to  the  extension  of  s.  41  of  the  Public  Health  Act,  1875. 
So  much  of  s.  23  relating  to  the  extension  of  s.  157  of  the  Public  Health  Act, 

1875,  as  applies  to  rural  authorities. 
S.  25,  relating  to   the  penalty  for  erecting  buildings  on  ground  filled  up  with 

offensive  matter. 
S.  33,  relating  to  the  use  of  buildings  described   in  deposited  plans  otherwise 

than  dwelling-houses. 

(p)  This  section  does  not  apply  to  any  district  to  which  the  Private  Street  Works  Act, 
18y2,  applies  ;  see  s.  25  of  that  Act.  See  note»  to  ss.  152  and  150  of  the  1876  Act,  ante, 
pp.  62-1,  627. 

(?)  Cf.  P.  H.  A.  1875,  s.  152,  ad  fn. 
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(•)  Btklaw  BziaTCio  TO  ram  Coxs-rnccrjos  of  Sbwxbs  awd  Latdco  or 

Uoi'SB-DaAINS   LN    Lo»D05. 

Mad*  6y  On  JMropoWon  Board  of  Works  on  tht  Uth  day  of  March,  18M,  under  tht 
MttrcfoUt  Uanagement  Act,  185S.  /(  it  amtxnued  tn  force  by  the  123r<i  uctUm 
of  tits  Locai  GoremmeiU  Act,  1888.  (6) 

No  Mwer  «)udl  be  nuda  without  the  proriotu  approval  o(  the  London  Couuty 
Council,  etc. 

Thras  clcAr  <1A^  t*  notice  in  writinL'  sliull  \n^  lmvi>ii  to  i}in  T."nrl<>n  Tduntv  r^kuncil 

byaVe»t-  -    t  IWjard  i                                                                                            [any 

Mwer  or  :k  main  m.-^--                                                                                   --hall 

bo  made  i  -.ry  or  Dittrict  Uuord  (iSumu-jh  Counnil  to  tho  i>alii>iiu:liuu  of  tbo 

London  l  ticil. 

By  an  order  of  the  iittrvpoUtan  Board  of  Work*  of  May,  1837  (M).  *), 
it  vat  further  provided  : 

\Vhare  it  la  intandod  to  lay  hoiuo-drainii  into  main  lewan,  tho  following  is  to  bo 
th«  form  of  notico  to  be  given  by  Vcatries  and  District  Boards : — 

To  the  MttrojxUitan  Board  of  Works  (Tendon  County  Council). 

Application  having  been  made  to  the  Vestry  or  District  Hoard  {Council  of  llu 
UftrtfoiUan  Ilvrvwjh)  of  by  of  for  leave  to  lay  down  a  [lipo 

drain  int<j  tho  main  sewer,  situat"  inches  in  diamotor,  to  and  fr^m  the 

houw  (ituate  Ihr  oaid  Vestry  '  r   '  iloard  of  i'  '  (jive 

nuti'-c.  in  acrordani-o  with  the  ro((xiU'  taid'|{oard(I/0>i  '«^<'), 

that  the  Mkid  mmmuiii'-aiion  with  ti..  -...-.  -<  Aor  will  be  made  i',<  in,,:,  „^  ,„•!  cx- 
pirati'in  cf  thno  d«v«  (r 'in  tho  service  hereof, 

Datod  thi«  lisvof  H     . 

The  following  formalities  shall  be  observed  by  persons  wishing  to  branch  sowers 
Into  main  or  other  sewers,  and  by  persons  proposing  to  branch  drains  into  main 

Mwars: — 

All  person*  wifthtnc  tn  msk'>  •  r  l-rniirh  &  lu^wt^r  ritlirr  int.i  a  sower  vested  in  tho 
Mctrfij^.;  I  Mwcr  vested  in  any 

Vc»try  '.!  :n  tho  flpst  in'tnncc, 

lay  the  plaiii  i  of, 

the  Vastry  or  !  uch 

last  IfKntione*!  X'wrr  «iiaii    i-**   ^iiuut*'.  [ii^'i    ii*>   4Ui  n    -owor  Miail  i>*'  [N>g\jii  to  D«<  made 

natU  Um  sanction  of  such  Vestry  or  District  Board  (fioroti^A  CouKcii)  shall  have 
baao  given : 

Befor*  any  Vestry  or  District  Board  {Borou  tho  con- 

struction of  any  such  *<'wer,  they  shall  «:ih7T:!'  '•■<>{,  when 

the  same  shall  have  been  approved   '  .uj  of  Works 

{London  County  Council},  lor  their  if  such  sowrr 

ware  propoeed  to  be  oonstracted  by  sur II  ici'iryrir  I'lMri' i  ly 'uni  [ixjrough  CounctI). 

(«)  A  maaaal  conlaiaiac  the  Byslaws  and  Rrgslaiiocu  of  the  Council,  reviMd  lo  March, 
l«M,  U  pabUaiMd  br  IbsCMndl. 
(»)  And  sea  s.  Il«  of  Leodoo  BoildiDg  Act,  18M. 

E.B.C.  2  T 
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AH  persons  wishing  to  make  or  branch  any  drain  into  a  sewer  vested  in  the  Metro" 
politan  Board  of  Works  {London  County  Go7incil),  shall,  seven  days  before  commencing 
any  works  for  that  purpose,  submit  a  proper  plan  and  description  in  reference  thereto 
before,  and  apply  in  writing  for  the  sanction  of,  the  Vestry  or  District  Board  of  the 
Parish  or  District  {Council  of  the  Metropolitan  Boroufjh)  in  which  such  sewer  shall 
be  situate,  and  no  such  work  shall  be  commenced  until  the  sanction  of  the  said 
Vestry  or  District  Board  {Borough  Council)  shall  have  been  given. 


(b)  Bylelaws  made  by  the  CouNCiii  ON  June  30  and  October  13,  1891,  under 
Section  16  (c)  op  the  Metropolis  Mamagement  and  Buildings  Acts 
Amendment  Act,  1878  (s.  164  op  London  Building  Act,  1894). 

1.  Repeal  of  p>'evious  byelaivs. 
And  in  lieu  thereof  the  following  are  made  : — 

2.  Fouiidatkms  and  sites  of  buildvigs. 

No  house,  building,  or  other  erection,  shall  be  erected  upon  any  site  (d)  or  portion 
of  any  site  which  shaU  have  been  filled  up  or  covered  with  any  material  impregnated 
or  mixed  with  any  fsecal,  animal,  or  vegetable  matter,  or  which  shall  have  been  filled 
up  or  covered  with  dust,  or  slop,  or  other  refuse,  or  in  or  upon  which  any  such  matter 
or  refuse  shall  have  been  deposited,  unless  and  imtil  such  matter  or  refuse  shall  have 
been  properly  removed,  by  excavation  or  otherwise,  from  such  site.  Any  holes  caused 
by  such  excavation  must,  if  not  used  for  a  basement  or  cellar,  be  filled  in  with  hard 
brick  or  dry  rubbish,  or  concrete,  or  other  suitable  material  to  be  approved  by  the 
district  surveyor. 

The  site  of  every  house  or  building  shall  be  covered  with  a  layer  of  good  concrete, 
at  least  six  inches  thick,  and  smoothed  on  the  upper  surface. 

The  fotmdations  of  the  walls  of  every  house  or  building  shall  be  formed  of  a  bed 
of  good  concrete,  not  less  than  nine  inches  thick,  and  projecting  at  least  four  inches 
on  each  side  of  the  lowest  course  of  footings  of  such  walls.  If  the  site  be  upon  a 
natural  bed  of  gravel,  concrete  may  be  omitted  fi'om  the  foundations  of  the  walls, 
with  the  approval  of  the  district  surveyor. 

The  concrete  must  be  composed  of  clean  gravel,  broken  hard  brick,  properly  burnt 
ballast,  or  other  hard  material  to  be  approved  by  the  district  surveyor,  well  mixed 
with  freshly  burnt  lime  or  cement  in  the  proportions  (e)  of  one  of  lime  to  six,  and 
one  of  cement  to  eight  of  the  other  material. 

3.  Description  and  qxiality  of  the  substances  of  ivalls.  {g) 

The  external  walls  of  every  house,  building,  or  other  erection  shall,  except  in  the 
case  of  concrete  buildings,  be  constructed  of  good,  hard,  sound,  well-burnt  bricks, 
or  of  stone. 

Similar  bricks  shall  be  used  in  the  portions  of  party  and  cross  walls  below  the 
surface  or  level  of  the  ground,  and  above  the  roof,  including  the  chimney  stacks. 
Cutters  or  malms  may  be  used  in  arches  over  recesses  and  openings  in,  or  for  facings 
of,  external  walls. 

Stone  used  for  the  construction  of  walls  must  be  free  from  vents,  cracks,  and  sand- 
holes,  and  be  laid  on  its  natural  bed. 

(c)  This  section  is  repealed  by  the  London  Building  Act,  1894,  and  replaced  by  s.  1C4  (1) 
(C)  &  (E)  of  that  Act.  The  byelaws  continue  to  be  in  force  by  virtue  of  s.  216  of  the  London 
Buildins  Act,  1894. 

(J)  The  meaning  of  the  word  "  eito"  is  governed  by  the  interpretation  of  that  word  in  the 
Act :  Blashill  v.  Chambers,  14  Q.  B.  D.  479.  See  ths  case  as  to  soil  below  the  level  of  the 
bottom  of  the  foundations. 

(e)  See  Dicksee  v.  i<loman,  noted,  aiitCj  p.  571. 

(g)  See  s.  53  of  the  London  Building  Act,  1894,  atitc,  p.  500 ;  and  the  first  schedule  to  that 
Act,  ante,  p.  54G,  et  seq. 
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'  i  iloiio  work  tliall  b«  put  to);ethcr  with  (;ooJ  morUr  or  good  e«in«iit. 

.:  to  bo  luwl  miut  bo  compo>«d  of  (rMhly  buniod  lime  and  clean  iharp 
luio  or  grit,  witboal  earthy  matter,  In  the  proportion*  of  one  of  lima  to  three  o( 
Mod  or  grit,  (k) 

ThacamaDt  to  be  nicd  "-"'•  i  ■ '•  -•'•-i  -  — or  other  cement  of  equal  quality, 

to  ba  approred  by  the  d  i  clean  sharp  >and  or  grit,  in  the 

proporttoni  of  one  of  cri;. 

Burnt  ballut  or  brokou  bnck  (i)  may  bo  tubititutod  for  land  or  grit,  proridod  such 
material  be  pr<-p<>r!y  miii-l  with  !ira«  in  a  mortar  mi!!. 

Etmy  waU    •  :  Khali  have  a  <l  II  'i 

Impernoiu  t-^  roved  bv  the  di  ' 

oat  its  whole  tun  »ii<-^'<  ai  uiu  luni  uf  not  leaa  than  mi  i  mo 

lowwt  floor.     Evwy  exUmal  waU  or  inoloaing  wall  of  their 

appurttianoaa  or  oellan  which   abuts  apainrt  the  can .      ; lod   by 

matariali  Unperriou*  to  moUturo  to  the  natisfaction  of  tho  diatrict  aurt'oyor. 

The  top  of  ercry  party  wall  and  parapet  wall  (hall  bo  (iuixhod  with  one  couno  of 
hard,  well-burnt  brii-kn  tot  on  edge.  In  cement,  or  by  a  coping  of  any  other  waterproof 
and  fire-re>i>ting  mati-riol  pruperiT  teoured. 

Wbeoarar  ooDcmta  U  UMd  in  the  conitruction  of  walla,  tho  concrete  shall  bo  com- 
mad  of  Portland  eement  and  of  clean  Thamea  or  pit  ballast,  or  gravel,  or  lirukcii 
oriok  or  aloae,  or  furaaoa  oUnkers,  with  dean  sand  in  the  following  proportions,  viz. 
one  part  of  Portland  eomant,  two  paru  of  clean  sand,  and  throe  paru  of  the  coarno 
material,  which  is  to  be  broken  up  nullicientlv  small  to  pass  througki  a  two-inch  ring. 

The  proportiuna  of  tho  materials  to  bo  utriclly  observed,  and  to  bo  atcertainod  by 
careful  aamoaaurement ;  and  the  mixing  either  by  machine  or  hand  to  be  moat 
carefully  done  with  clean  water,  and,  if  mixed  by  hand,  tho  material  to  bo  turned 
over  dry  before  the  water  is  added. 

The  walla  to  be  ri>rri,~,1  ur.  rogularly  and  in  parallel  frames  of  equal  boight,  and  tho 
surface  of  the  concr  i  the  frame  to  be  left  rough  and  uneven,  to  form  a  key 

for  the  next  frame 

The  thlckne«v>«  o(  t^n.  rule  wnlU  to  be  equal  at  tho  least  to  tho  thicknesses  for 
wall*  to  be  constructed  of  brickwork  prescribed  by  the  12th  section  (/)  of  tho 
UatropoliUn  PuildinR  .\ct,  1S65,  and  the  first  schedule  referred  to  therein. 

Smb  proportion*  of  conr  rrto  party.  walU  and  chimney-stacks  as  are  carried  above  tho 
reoli  of  buildings  to  bo  rendered  externally  with  Portland  cement. 

4.  Dutut  nf  Dittrict  Sutxfyori.  (in) 

It  shall  be  tha  duty  of  each  dinlri'-t  «nrTry^r,  on  receiving  notice  of  the  commenca- 
ment  of  any  house,   building,  or  ion,  or  of  any  alteration  or  addition, 

or  on  hi*  becoming  aware  that  any  '  :'.ng,  or  other  erection,  or  any  alteration 

or  addition,  is  being  proceeded  with,  to  s<-«  tast  the  provision*  of  the  foregoing  bve- 
law*  are  dulr  obaeirad  (azcept  In  eaaea  where  the  London  County  Council  mav  have 
difpenaed  with  the  obaarranee  thereof),  and  to  aee  that  tho  terms  and  conditiouD 
npon  which  any  dispensation  may  hare  been  granted  are  complied  with. 

S.  Ftt$  to  b4  paid  to  DUtriel  Survtyor.  (n) 

6.  Drpotit  of  plant  and  section*. 

On  notice  being  Riven  to  a  district  surveyor  of  tho  intended  erection.  '      - 
alteration  of,  or  Mlaition  to  a  public  building,  or  a  building  to  whirh  s. 

Metropolitan  Building  Act,  186S,  appliea.  it  shall  bo  the  duty  of  the  pi.:     ..  „ ^ 

(ocb  notice  to  dapoait  plan*  and  sections  of  such  erection,  re-erectlon,  alteration, 

It)  As  to  mnlts  which  may  follow  apon  the  ase  ef  bad  norlar,  see  Smiik  r.  ./oiKssa, 
Apcndix,  p.  t«H. 

(•)  The  brick  OMd  mast  b*  cleao  bnck.  See  DtcJktet  v.  Slomam,  llniUUr,  Aogmt  I,  lfg>f; 
p.  106. 

(t)  '•  Felt  ~  has  been  held  ^r  (>><'  }a*tie«s  at  the  MiddleMx  ScMioot)  not  to  be  maUrial 
iBDCrrioa*  to  moiatora,  sr^-  ''.  /'.  C.  r.  Smilk,  Bttititr,  Augna  10,  18M. 

(t)  Sow  s.  M  a<  lbs  Lor  .Act,  ISM. 

(m)  Amm.  I'"  -  —      '    ...  „„  ..,nK-  Art.  ItU,  omU,  f.  ilt. 

I  •  I   8m  t.  \'  ■  '  MIT*  Art,  «•(«,  p.  &n. 

In)  Now  s.  >-.  ^oe  BaildiDg  Act,  ISM. 

t  T  O 


644  LONDON  COUNTY  COUNCIL  BYELAWS. 

or  addition  with  the  district  surveyor.     Such  plana  and  sections  shall  be  of  sufficient 
detail  to  show  the  construction. 

On  notice  being  given  to  the  district  surveyor  of  the  intended  erection  or  alteration 
of  or  addition  to  any  house,  building,  or  other  erection,  other  than  a  public  building, 
or  ono  to  which  s.  56  (o)  of  the  Metropolitan  Building  Act,  1855,  applies,  the  district 
surveyor  may,  if  he  thinli  fit  so  to  do,  by  notice  in  writing,  require  the  person  giving 
such  notice  to  produce  a  plan  or  plans  and  sections  of  any  such  house,  building,  or 
other  erection,  or  of  the  intended  alterations  or  additions  thereto,  for  his  inspection. 

7.  Penalties  and  dis2}cnsation.  (p) 

In  case  of  any  breach  of  any  of  the  provisions  contained  in  these  byelaws,  tho 
offender  shall  be  liable  for  each  breach  to  a  penalty  not  exceeding  five  pounds,  and 
in  each  case  of  a  continuing  ofience  to  a  further  penalty  not  exceeding  forty  shillings 
for  each  day  after  notice  of  such  offence  from  the  London  County  Council  or  the 
district  surveyor. 

In  any  case  in  which  the  Council  think  it  expedient,  they  may  dispense  with  the 
observance  of  any  of  the  foregoing  byelaws,  or  any  part  thereof,  upon  such  terms 
and  conditions  as  they  may  think  proper,  and  in  case  of  the  non-observance  of  any 
terms  and  conditions  upon  which  the  Council  may  have  dispensed  with  the 
observance  of  any  of  the  foregoing  byelaws,  then  such  proceedings  may  be  taken, 
and  such  liabilities  shall  be  incurred,  as  if  the  same  had  been  enacted  by  such 
byelaws. 


(c)  Byelaws  made  by  the  London  County  Council  on  October  13, 1891,  undeb 
Section  31  of  the  London  Council  (General  Powers)  Act,  1890.  (q) 

1.  Description  and  quality  of  the  stibstances  of  wliicU  plastering  is  to  he  made. 

All  laths  used  for  plastering  shall  be  sound  laths,  free  from  sap,  but  iron  or  other 
incombustible  laths,  wire  netting,  or  other  suitable  material  to  the  satisfaction  of  the 
district  surveyor  may  be  used. 

Plastering  or  coarse  stuff  shall  be  composed  of  lime  and  sand  in  the  proportion  of 
one  of  lime  to  three  of  sand,  mixed  with  water  and  hair  ;  but  Portland  cement, 
Keene's  cement,  Parian  cement,  Martin's  cement,  Selenitic  cement,  or  other  approved 
cement  or  plaster  of  Paris  may  also  be  used  for  plastering. 

The  lime  to  be  used  must  be  freshly  burned  lime. 

The  sand  to  be  used  must  be  clean  sharp  sand,  free  from  loam  and  earthy  matter. 

The  hair  to  be  used  must  be  good  and  sound,  and  free  from  grease  or  dirt ;  1  lb. 
of  hair  to  be  used  to  every  three  cubic  feet  of  coarse  stuff.  Fibrous  material  to  the 
satisfaction  of  the  district  surveyor  may  be  used  instead  of  hair,  and  ground  brick  or 
furnace  slag  to  the  satisfaction  of  the  district  surveyor  may  be  used  instead  of  sand. 

Tho  setting  coat  shall  be  composed  of  lime  or  cement  mixed  with  clean  washed  sand 
or  of  cement  only. 

Clean  water  only  is  to  be  used  in  mixing  the  material. 

The  Portland  cement  to  be  used  must  weigh  not  less  than  90  lbs.  to  the  imperial 
bushel. 

Fibrous  slab  or  other  slab  plastering,  of  sufficient  thickness  and  securely  fixed,  may 
bo  used  on  ceilings,  partitions,  and  walls,  to  the  satisfaction  of  the  district  surveyor. 

2.  As  to  the  mode  in  which  and  tJie  materials  with  which  any  excavation 
outside  tJie  site  of  a  biiilding  is  to  be  filled  up. 

Any  excavation  made  within  a  line  drawn  outside  the  site  of  a  house,  building,  or 
other  erection,  and  at  a  uniform  distance  therefrom  of  three  feet,  shall  not  be  filled 
up  otherwise  than  with  the  natural  soil  or  with  brick  or  dry  rubbish  or  other 
suitable  material  to  be  approved  by  the  district  surveyor,  not  consisting  of,  nor 
impregnated  or  mixed  with,  any  fsecal,  animal,  or  vegetable  matter,  or  with  dust  or 
slop,  or  other  refuse,  and  shall  be  properly  rammed. 

(o)  Now  s.  82  of  the  London  BuildiDg  Act,  189-1. 

Ip)  Sec  B.  166  and  following  sections  of  the  Building  Act,  1894,  as  to  recovery,  application, 
and  appeal  in  respect  of  penalties,  ante,  p.  534. 

(?)  See  now  London  Building  Act,  1894,  ss.  164,  216. 
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8.  Dutiet  of  IhMtrict  Surveyon. 

II  ihall  b«  Um  dutv  uf  •>s.'h  A\,ir\  t  Aurvo^-or  on  rooeirina  notice  of  ibo  commanoe- 

maot  ol  u>r  boa»<  -LictioD,  or  on  hU  Docoming  anraro  thst  %aj 

ImmIM,  bulMIni*,  o:  ::(•  prortvdM  with,  or  that  sny  ci'-fivntinn  la 

balng  ni  >  >  ;i  ouUiJ*  '                                                                        •    n 

and  wit:  m.  to  «ec  '                                                                             I 

quality  j>rv'*.ri(--.i   r-y,  :i'  :i  (>..•  liiiC'i  u[t  wild  luo  maU-Tiai  una  lu 
manner  tpecitioJ  in,  tb. 

i.  Feet  to  be  paid  to  Dittrict  Surtwyort. 

There  aball  be  i         '  <r  in  rc«pect  of  bin  supervision  of  the 

plastering  of  aoy  I.  tion,  and  in  respect  uf  the  tilling  in  of 

any  rxcavation  m  >  '    vny  hou^",                                                  'ii  and 

witbin  a  dittanco  ..aninclu-                                                    i  (e«  to 

be  parablo  in  tbc  i... ^   ..me  i<pcciti>.u  ,„  „.  ... «./    ■  ■'-.-  -  • pulitan 

Building  Act,  ISU. 

5.  Penaltiei. 

In  eau  of  anv  breach  of  tbe  provi«ion<  contained  in  theae  byelawi,  the  offender 
•hall  b.  each  ofloDce  to  a  penalty  not  cxoooding  five  pounds,  and,  in  ooch 

eaae  of  .t  .,{ offence,  to  a  further  penalty  not  exceeding  forty  »billiDga  for  each 

day  after  uuUcu  uf  locb  offence  from  the  London  County  Council  or  tbo  district 
•urrcTor. 


(d)  Btvlaws  aa  to  tbb  Fobxatiox  of  New  STBErrs  i!i  Tits  ^[etrofoub. 
Metbopous  Local  MasAOEMExr  Act. 

Bytlaw  madt  6y  tht  JtttropolUan  Board  of  Works  on  the  I'th  day 
of  ilarch,  1857. 

-  weeka  at  tbe  Ipvt  before  any  new  itrcct  shall  be  laid  out,  written 
n  *«•  (jlTcn  to  the  ^fetropoliun  'Board  of  Works,  at  their  office.  Spring 

GariuuA,  i:i  '  if  Middlesex,  by  tbe  person  or  persons  intending  to  lay  out 

such  street,  iroposcd  level  and  width  thereof,  and  accompanied  by  a  plan 

of  tha  grovad  hqowh-.k  ttie  local  situation  of  tbo  same. 

5.  (0  Forty  (aet  at  liaaat  shaU  be  the  width  of  every  new  utroet  intended  for  carriage 
trafBo  :  tiMoty  feet  at  the  leaat  shall  bo  the  width  of  l-..  rv  new  street  intended  only 
for  foot  traffic:  provided  that  the  said  width,  r>  shall  bo  conntrued  to 
mean  the  width  of  th*-  rtrriage  and  foot  way  on!  o  of  any  gardens,  foro- 
oooita,  open  area-  -  spaces  in  front  of  the  buu^ui  or  buildings  erected  or 
InteDdad  to  be  en                      street. 

8.  Erery  new  strcci  sum  i .  unlaaa  the  Uetrvpoliian  Board  of  n'orkt  otherwise  consent 
In  writiiw.  have  at  the  least  two  entrances  of  the  full  width  of  such  street,  and  shall 
be  open  mm  the  ground  nnwivnl 

4.  Th«  measurement  I'.b  of  every  now  street  shall  be  taken  at  a  right 

angle  to  the  coTirsr  th  on  either  side  from  tbo  centre  r>r  rrf.m  of  the 

roadway  to  t>  waII  ur  front  of  tbe  intended  hotiaoa  or  I  li 

aide  thereof .  forecourts  or  ntber  spaces  arc  int«ndod  Ui  t 

tha  booaas  or  tmiKiings,  then  tbe  width  o(  tbe  street,  as  already  u'lmxi.  .nau  tm 
maaanrad  from  tha  eantra  Una  op  to  tha  bnca,  railing,  or  boundary  dividing  or 
intaoded  to  divide  such  foraeoarta,  g»»d»""  "r  .n»/-.-4  fr.,m  tlm  public  way. 

6.  The  carria((cwav  of  erery  new  strec '  '  'm  the  centre  or  crown 
thereof  at  tbe  rate  oi  tbree-atghths  of  an  r  every  foot  of  breadth. 

6.  In  erery  new  street  the  kerb  to  each  fuotpatb  mu*t  a.>t  bo  leas  than  four  nor 
more  than  eight  inchea  above  the  channel  of  the  roadway,  except  in  tha  case  o( 


>)  Xow 


w  s.  liT  of  Um  l»i>  Art,  l».>t. 

s.  8  of  Um  Loadoo  J  \-t,  ISM. 

I)  mj.,  s.  It. 


646         LONDON  COUNTY  COUNCIL  BYELAWS. 

crossings  paved  or  formed  for  the  use  of  foot  passengers :  and  the  slope  of  every 
footpath  towai'ds  the  kerb  must  ha  half  an  inch  to  every  foot  of  width,  if  the  foot- 
path be  uupaved,  or  not  less  than  a  quarter  of  an  inch  to  every  foot  of  width  if  the 
footpath  be  paved. 

7.  («)  In  this  byelaw  the  word  "  street "  shall  be  interpreted  to  apply  to  and  include 
any  highway  (except  the  carriageway  of  any  turnpike  road),  and  any  road,  public 
bridge  (not  being  a  county  bridge),  lane,  footway,  square,  court,  alley,  or  passage, 
whether  a  thoroughfare  or  not ;  and  a  pa:-t  of  any  such  highway,  road,  bridge,  lane, 
footway,  square,  court,  alley,  or  passage. 

8.  (x)  In  case  of  any  breach  of  the  regulations  contained  in  this  byelaw,  the 
offender  shall  be  liable  for  each  offence  to  a  penalty  of  forty  shillings  ;  and  in  case  of 
a  continuing  offence  to  a  further  penalty  of  twenty  shillings  for  each  day  after  notice 
thereof  from  the  Metropolitan  Board  of  Works. 

By  the  40th  Section  of  the  Local  Government  Act,  1888,  the  powers  of  the  Metro- 
politan Board  of  Works  are  transferred  to  the  London  County  Council,  and  any 
notice  which  by  the  above  byelaw  is  directed  to  be  given  to  the  Board  must  hence- 
forth be  given  to  the  Council,  and  any  consent  which  might  have  been  given  by  the 
Board  may  be  given  by  the  Council,  and  any  notice  which  might  have  been  given 
under  the  said  byelaw  by  the  Board  to  an  offender  may  be  given  by  the  Council. 


[The  follmving  EeguUitious,  Rules,  and  Staiiding  Orders  with  regard  to  matters 
vtider  the  London  Building  Act,  1894,  and  the  London  Building  Act,  1894  (Amend- 
ment)  Act,  1898,  juere  approved  by  the  Council  on  tJie  Sth  day  of  November,  1904,  in 
substitution  for  those  in  force  on  tliat  date.l 

(e)  Begulations  and  Rules  as  to  Applications  for  Sanction,  Consent,  and 
Licences,  etc.,  under  the  Loudon  Building  Act,  1894,  and  the  London 
Building  Act,  1894  (Amendment)  Act,  1898. 

The  attention  of  applicants  is  specially  directed  to  the  provision  of  s.  194  of  the 
London  Building  Act,  1894,  whereby  all  applications,  plans,  and  other  documents 
delivered  at  the  ofl&ce  of  the  Covnicil,  on  delivery  there  become  the  property  of  the 
Council. 

I. — Genebal. 

Every  application  (except  those  under  Part  XI.  of  the  Act  of  1894,  as  to  which  see 
paragraph  II.  (14)  below)  must  be  addressed  to  the  superintending  architect.  County 
Hall,  Spring  Gardens,  S.W.,  and  must  state  under  which  section  of  the  Acts  it  is 
made. 

All  applications  must  be  in  writing  on  foolscap  paper,  and  all  drawings  (including 
plans,  sections,  and  elevations)  must  be  on  tracing  linen  of  sufficient  size  to  permit  of 
the  approval  of  the  Council  being  endorsed  thereon. 

The  scale  to  which  drawings  are  made  must  be  drawn  thereon  and  not  expressed  in 
words  ;  the  north  point  must  bo  indicated  on  all  plans. 

The  site  must  be  coloured  pink,  the  proposed  building  red,  existing  buildings  grey, 
and  any  land  to  be  dedicated  and  left  open  for  the  use  of  the  public  blue. 

The  full  name  and  address  of  the  person  on  whose  behalf  the  application  is  made 
and  the  extent  and  character  of  his  interest  in  the  property,  whether  any  portion  of 
the  site  on  which  the  building  is  proposed  to  be  erected  forms  part  of  a  disused  burial 
ground,  and  whether  the  property  is  freehold,  leasehold,  or  copyhold,  must  be  stated. 
Particulars  must  be  furnished  as  to  the  nature  of  the  application  and  the  situation  of 
the  street,  building,  or  structure,  and  the  purpose  for  which  such  building  is  required. 

All  drawings  must  be  in  duplicate,  and  bo  drawn  on  the  unglazed  side  of  the 
tracing  linen. 

(«)  See  B.  5  (1)  of  the  London  Building  Act,  1S94. 
(.r)  Ihhi.,  s.  200  (1). 
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II.— rL&M,   SMTI0:II,  ASB   P^HTICUIJIB*   BCQUIKED  M   EACH   CaB*. 

(1)  Formation  and  Uiying  out  of  nne  $trttlM— Adaptation  of  wayt  for  itrtttt  and 
mdtningt  of  ttretis  (me  aliio  18  below),  tte.,  i.  7  and  ».  10  u/  tlu  189(  Act. 

Pl«iu  miut  be  to  the  iicale  o(  8S  feet  to  tbo  inch,  and  mtut  bo  accompauiod  by 

longitudinal  Hctloiu  to  t'        .-     '    -■ -•       ,'     ',ul  to  a  vert-    ■'        '      ''•'••.) 

tlM  Inch,  tbowing  the  i  <'  lovoU  of  I 

(nun  ordnance  or  lome  ^■.--  -— ;,      -    .  cmss  mnrti  •. 

to  the  loch. 

The  width  of  the  new  ttroet  mast  alio  be  figured. 

A  lucalily  •howliiff  tbo  surrouiidiii);  i>rui>ort}'  uiunt  also  Iw  livut. 

1  bo  marked  on  too  pUua  with  a  number,  and  rcfornnl  to  in  tbo 

a|>i>li'->ii  "u  [iH  ~ir<.'>'t  No.  1,  itreut  No.  '2,  otc.  In  tbo  uvvnt  u(  the  application  bolnff 
Mknctiooed,  two  additional  copies  of  tbo  plan*  will  be  roquirc<l,  and  tbo  iutonded 
nam*  of  each  ttreot,  identified  by  retcruDco  to  tho  number  uf  tbo  btruet  ou  tbo  plaiu, 
must  be  aubmittod  in  accordance  with  ».  S'J  of  tbo  Act  of  1894.  (For  rogulatioui 
a*  to  iUMt  naming,  ice  pp.  C49,  GSO,  pott.) 

In  the  caae  of  the  adaptation  of  wayi  (or  ilreota  or  tho  widening  of  stroota  under 
a.  10,  ■aoUooa  will  not  bo  required. 

Erery  application  for  lanction  to  the  formation  '  r  '  it  of  any  ^ '  '  r 

the  adaptation  of  any  way  aA  a  ntroet,  muit  bo  ace  /  correct  n 

partioulan  in  writioig  (which  must  be  Torifled  by  :  of  title  d. J.d 

the  ConacU  so  require)  showing  how  tho  person  on  mlf  tho  application  U 

mad*  haa  aoquired  such  control  over  the  land  fomu  -  of  tho  proi>oBed  strcot 

shown  on  the  plan  accompanying  his  application,  an  niuy  bo  requisite  to  cnablo  him 
to  (orm  or  lay  out  such  street,  or  to  adapt  such  way  as  tho  com)  may  bo.  .Such 
partlculart  must  contain  tho  date  of,  and  tho  names  and  addrcKses  of  tho  parties  to, 
the  document  or  documents  under  which  the  applicant  acquired  such  control. 

(3)  BuiUinijM{m)  uilhin  the  prttcribtd  dittanee,  (b)  t>i  advance  of  tlu  general  line  of 
bmUmg$,  tU.,  s.  13,  s.  17.  and  s.  2a  of  the  1894  Act,  and  ss.  3  and  4  of  the  1898  .r4cf . 

Plana  mnit  bo  to  a  scalo  of  23  foct  to  tho  Inrh,  and  mti«t  -ihow  tbo  situation  of  tbo 
building  in  relation  to  othcrH  adjacent  to  a  <-  to  show  the  frontage  of 

the  street  on  oilbrr  Kido  of  tho  ■itc.     Tho  hci  ; stance  from  the  centre 

of  the  roadway  of  the  proposed  building  and  lii"  muwi  ^i  ^i.i  ntroct  aro  to  Im  figured. 

The  names  and  addratses  of  the  owners  and  occupion  of  tho  nearest  building  on 
each  side  of  the  proposed  building  moat  also  be  sent. 

In  tbo  eront  of  an  application  being  approved,  an  additional  copy  of  tho  drawing! 
will  be  required. 

In  the  case  of  ih  under  s.  18  (5),  tho  extent  and  height  of  tho  old 

buildinos  on  the  «  shown  to  tho  same  scale  and  a  copy  of  tho  plans 

certified  by  the  din^r;  i  Mirvovnr,  together  with  tho  originals,  should  bo  forwarded. 
Tbo  original  certified  plans  will  bo  returned  after  being  compared  with  tho  copy. 

(8)  QpM  ipae»  al  the  rear  of  domettxc  butldiny;  s.  41  ;  and  open  $paee  about  work- 
vtg-<Uu»  dwtlUnft  not  abutlimj  upoti  a  itr,cl.  •>.  I J  of  the  ISIM  .ict  and  «.  4  of 
the  1896  Act. 

Plans  and  socii  '   t^  t!.r  f .  ; :  ihoy 

must  indicate  tb-  "'"•■■  "i"-<  ">»« 

be  a  block  plan  to  n  ..  .^j'l  .  i  --  ■•■■i  i'  i  w..  i.,  ,.. ..<..,!..,  n^'  ]f  him.  -,  with 

the  approximate  height  of  any  buildinga  thereon,  and  i:  'li'  r.'  it  i ,  iI'Mrod 

to  extend  a  building  or  any  part  thereof  aboro  tho  diag-'  r.  rto<l  to  U;  drawn 
by  the  Act  of  18tM,  the  diagonal  line  and  also  the  horiiuutal  line  from  which  it  ia 
drawn  must  be  abown  on  such  drawiogi. 

(4)  Dniatifm*  from  etrtifUd  plan*  of  domettic  buildtngt  previouely  existing  on  old 
lite*,  s.  43  of  the  1894  Act. 

Plans  and  sections  to  a  scalo  of  one-eighth  '•'  ^"  '   '  ><  to  a  foot,  showing  tho 
batghi  and  aztont  of  the  prerioualy  existing  buil  ortificd  by  tho  district 

rorfvyor,  must  bo  sent,  together  with  plans  acd  ic<. '.  ..c  proposed  now  buildings 
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to  the  same  scale.  The  position  and  approximate  height  of  any  adjacent  buUdings 
must  be  indicated  on  a  blocli  plan  to  a  scale  of  22  feet  to  1  inch.  The  area  of 
open  space  to  be  left  and  the  height  of  new  building  must  be  figured. 

(5)  Laying  out  new  streets  on  a  cleared  area,  s.  44  of  the  1894  Act. 

In  all  cases  where  the  proposed  new  streets  have  been  sanctioned  but  not  formed, 
the  date  of  such  sanction  must  be  specified  in  any  application  submitted  under 
s.  44,  and  every  such  application  must  ha  accompanied  by  a  block  plan  to  a  scale 
of  44  feet  to  1  inch,  showing  the  width  of  all  old  streets  on  the  area,  and  the  extent 
and  approximate  height  of  all  old  buildings  thereon,  together  with  sections  to  a|  scale 
of  one-eighth  of  an  inch  to  the  foot,  showing  the  height  of  the  proposed  new 
buildings. 

In  any  case  where  sanction  has  not  been  obtained  to  the  formation  or  laying  out 
of  proposed  new  streets  upon  a  cleared  area,  application  for  the  sanction  to  such 
streets  must  be  made  in  accordance  with  Regulation  II.  (1),  and  should  accompany 
any  application  made  under  s.  44. 

Applications  cannot  be  entertained  under  s.  44  for  modification  or  relaxation  of 
the  previous  provisions  of  Part  V.,  except  in  respect  of  either  existing  streets  or 
streets  for  the  formation  of  which  the  sanction  has  been  obtained  under  Part  II. 
of  the  1894  Act. 

(6)  Beiglit  of  buildings,  s.  47  and  s.  49  of  the  1894  Act. 

A  block  plan  to  a  scale  of  22  feet  to  an  inch,  showing  the  position  of  the  proposed 
building  and  of  any  adjacent  buildings,  and  the  width  of  the  street. 

Also  a  plan  and  sections  to  a  scale  of  one-eighth  of-an  inch  to  the  foot,  showing  the 
height  of  the  several  parts  of  the  buUding. 

(7)  Becesses  and  openings  in  external  walls  and  recesses  in  party  walls,  s,  54  of 

the  1894  Act. 

A  block  plan  to  a  scale  of  22  feet  to  an  inch  showing  the  position  of  the  building 
and  of  adjacent  buildings. 

Plans  of  the  floors  of  the  building  and  an  elevation  of  the  wall  in  which  the 
recesses  or  openings  occur  to  a  scale  of  one-eighth  of  an  inch  to  the  foot.  The 
sizes  of  the  recesses  and  openings  must  be  figured. 

(8)  Timber  in  external  walls,  s.  55 ;   and  furnace  chimney-shafts,  s.  G5  of 

the  1894  Act. 

Plans,  sections,  and  elevations  to  the  scale  of  one-eighth  of  an  inch  to  a  foot, 
together  with  such  details  to  a  larger  scale  as  may  be  necessary  to  show  the 
construction. 

A  block  plan  to  a  scale  of  22  feet  to  the  inch,  showing  the  position  of  the  building. 

(9)  Means  of  escaiJe  from  tlie  upper  stcn-eys  of  high  buildings,  s.  63  of  the  1894  Act, 

A  block  plan  to  a  scale  of  22  feet  to  an  inch  showing  the  position  of  the  building 
and  of  adjoining  buildings. 

Plans  of  the  floors  above  60  feet  from  the  street  level  to  a  scale  of  one-eighth  of  an 
inch  to  the  foot,  and  full  details  of  the  means  of  escape  to  be  provided. 

(10)  Projections,  s.  73  of  the  1894  Act. 

In  addition  to  the  drawings,  etc.,  required  by  Regulation  II.  (2),  a  plan,  section, 
and  side  elevation  to  a  scale  of  one-eighth  of  an  inch  to  a  foot.  In  the  case  of  the 
application  being  approved,  an  additional  copy  of  the  drawings  will  be  required. 

(11)  Additkmal  cubical  extent,  s.  76 ;  and  buildings  for  the  supply  of  electricity, 
s.  203  of  the  1894  Act. 

A  block  plan  to  a  scale  of  22  feet  to  the  inch  showing  the  position  of  the  pro- 
posed building  and  buildings  adjacent. 
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PUiu  4iid  tM-tiooi  to  •  fe*la  of  one-«igbU>  of  an  inch  to  the  toot  thowtng  the 
iMicht  of  the  building  In  it^  M^rioiM  parit. 

Tlw  uae  to  which  tho  --  -u  u(  the  building  arc  intended  to  l«  pat  U  to 

ba    liidlcatp<1,    kI<-i    the  und    m'uibvni  o(    any    hydrantu   or    other   (ire- 

ntlngui-  tncxM  (<tvj|~»..U  to  bo  protidod,  and  any  pointu  bearing  upon 

the  quo'.  ility  to  fire. 

(IS)  Special  and  temporary  builixngt  and  ttructures.     Part  VII.  of  the  1894  Act 
and  m.  6  ami  7  of  the  18U6  Act. 

ApnlieaUona  moit  be  aooompauiitt  )  v  a  block  plan  of  tho  promise*,  showing  tho 
puattloD  of  the  propoacd  buil  nctura,  and   of  anv  adjacent   buildingi  or 

»tnir«urr4,  and  alto  by  a  plu;  nod   «^«ion  of  tfi<»  i>r"|><jiicd  building  or 

■tr  .  .  <4ialaof  one-eigblh  '. :  tli  such  sections 

an'!  .t  scale  sofBcientlT  la."  'D. 

A  i>-      1  .X   must  be  paid  to  ■'  .mg  the  applica- 

tion, and  a  furtlirr  fee  of  6«.  o!  r  u(  tho  Council, 

and  ill  li  i  ^  A^*-  \\V.\  th«'  BM)rf\  .         .       :.  ;_       .,ro  paid. 

I  Aki  of  an  It  o  for  a  temporary  building 

or  -!fvl  mu't  ;   hr  a  oertiticale    from  the 

dislr.  tiou  or  position,  and 

In  cA  .  ,«r*  or  more  as  to  iu 

alabiiity  Kt  i:i.iv  ix'  nj'^i.xi  i   r,  una  also  as  to  any  repairs 

whieh  may  be 

In  c«.ie<  »I  -  icturo  has  oxUtod  for  Ic«s  than  thrco  years,  and 

if  l!  iiin  that  the  buiUliiig  has  not  been  altered  as  to 

coil-  --ify  that  an  cxten^ion  of  lime  may  bo  allowed, 

a  fee  of  IClJ.  may  U  .1  by  tho  dinlrict  surv-cyor. 

lo   caaee  where  '.  ..ire  has  cxixted   for  thrro  yean  or  mora, 

and  a  eartificate  with  r<-gurci  to  siru'  lurol  stability  is  required,  a  foe  of  SO*,  may  bo 
dwnaixled  and  received  by  the  district  sur\'cyor. 

(18)  Saming  of  strtett  and  numbering  of  houses.     Part  IV.  of  tht  1894  Act. 

No  name  is  to  bo  tuicd  for  a  street  unless  with  tho  approval  of  the  Council  pre- 
▼iouilT  (^vrn.  :^r.■^  it  should  be  a  name  consisting  of  ono  word  with  or  without  tho 
ad'!  '  .    '  ••  ro^_"  or  other  liko  term. 

1  bo  one  that  is  not  already  in  use  in  the  county ;  it  ibould,  if 

poeaibip,  way  associated  with  tho  locality. 

tha  C<  of  streeta  and  place*  in  the  AJminUtratiTc  County  of  London, 

logetber  -a.i..  ■'^"■"   list  of  available  name*,  arranged  under  tho  districts  for 

which  they  ar'  .<',  may  he  consulted  by  applicants. 

Only  iuoh  tl.  '  i  as  may  be  deemed  to  bo  of  sufficient  length  or  importance 

may  ba  dealgnatoJ  "  ruads." 

Tba  Council  will  b«  pn>p«red  favourably  to  consider  tho  use  of  the  terms  "  avenue  " 
and  "grove "  condi'  n  tho  planting  and  maintonanco  of  suitable  tree*  in 

the  stnets  in  qursti  "Scriptlons,  such  as  "  gardon.i,"  "  croscont,"  "  square," 

etc.,  may  be  used  oi....  -...  "  ^..i'  terms  seem  appropriate. 

AppUcanta  proposing  name*  for  largo  blocks  of  buildings,  e.g.  artisans'  dwellings, 
mannona,  flats,  etc.,  shotild  have  regard  to  tho  rules  which  apply  to  tho  naming  of 
■treaU. 

Tba  CoimcU  should  be  notified  of  every  name  Intended  to  bo  tisod  as  a  postal 
addraia. 

Any  paraon  or  penona  setting  up  any  name  to  any  street  in  London  until  the 
npiratlon  of  ona  month  after  notice  of  the  Intention  to  set  up  the  •••■—     '"•.-  >--m 
gi^'ii  to  the  Council,  or  setting  up  any  name  objected   to   by  th' 
•   .1J  <  (  the  Act  of  1894,  is  liable  to  a  penalty  of  40s.,  with  a  coir.  ,   . 

of  till,  fur  arary  day  on  which  the  oflenoe  continue*  after  conviction. 

In  numbering  housca  the  rule*  to  be  obaerved  are  *a  follows  : — 

St.  Paol's  Cathedral  ia  recognised  as  a  central  point;  and  l! 
bouse*  begin*  nt  thn  end  orentran<^  "f  tfr-  rtr<-«-t  nearest  to  that 
wl'fo  •     '-  to  a  lets  importaiil  i.tri.vl,  utd 

tli>  tl  t)ip  '  ..{hfarc. 

Taking,  tncrriorr,  me  mue^  ci  a  iirecl  as   icft  and  right  (aastiming  that  the 
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back  is  towards  St.  Paul's),  the  odd  numbers  will  be  assigned  to  the  left-hand 
side,  and  the  even  numbers  to  the  right-hand  side. 

(Under  s.  36  of  the  Act  the  Council  has  the  power  to  order  "  that  any  houses  or 
buildings  in  any  street  or  way  or  any  part  thereof  shall  for  the  purpose  of  dis- 
tinguishing the  same  be  marlied  with  such  numbers  as  they  shall  deem  convenient 
for  that  purpose."  Great  inconvenience  and  expense  in  re-numbering  would  fre- 
quently be  saved  it  the  above  rules  were  observed  in  the  first  instance.) 

Any  person  interested  in  property  ;  fleeted  by  an  order  of  the  Council  for  re- 
naming streets  or  re-numbering  houses  is  permitted,  on  application,  to  malie  a  copy 
of  the  order  and  a  tracing  of  the  plan  attached  thereto ;  or  a  certified  copy  of  the 
order  and  plan  may  be  furnished  to  him  on  his  paying  the  cost  of  mailing  the  same. 

A  fee  of  Is.  is  to  be  charged  to  all  persons  seeliing  infoimation  involving  a 
reference  to  the  records  with  regard  to  orders  for  re-naming  streets  or  re-numbering 
houses. 

If  a  copy  of  an  order  and  plan  be  required,  there  will  be  a  further  fee  of  not  less 
than  Is.  6d.  (see  following  scale). 

A  more  extended  plan  may  be  obtained  for  a  larger  payment. 

Copies  of  orders  and  plans  are  to  be  made  in  the  superintending  architect's 
department. 

Scale  of  fees  to  be  charged  for  the  provision,  under  s.  38  of  the  London  Building 
Act,  1894,  of  copies  of  orders,  with  or  without  plans,  in  relation  to  the  re-naming  of 
streets  and  the  re-numbering  of  houses — 


For  a  copy  of  an  order  without  a  plan,  or  with  a  plan  showing 
3  houses 


For  a  copy  of  an  order  with  a  plan  showing 


i  or 

6„ 

8  „ 

10  „ 

12  „ 

14  „ 

ICto 

21  „ 

26  „ 

31  „ 

36  „ 

41  „ 

46  „ 

51  „ 

76  „ 

101  „ 

151  „ 

201  „ 


5  houses 

7  „ 

9  „ 

11  „ 

13  „ 

15  „ 

20  „ 

25  „ 

30  „ 

35  „ 

40  „ 

45  „ 

50  „ 

75  „ 

100  „ 

150  „ 

200  „ 

300  „ 


S,  s. 

-  1 

-  2 

-  2' 

-  3 

-  3 

-  i 

-  4 

-  5 

-  5 

-  6 

-  6 

-  7 

-  7 

-  8 

-  10 

-  12 

-  15 

-  17 
1  - 


(14)  Dwelling-houses  on  low-lying  lands.  Part  XI.  {These  regulations  were  made 
by  the  Council  on  the  26th  day  of  March,  1895,  under  s.  123  of  the  London 
Building  Act,  1894,  a7id  the  concurrence  of  the  Tribiinal  of  Appeal  was  duly 
signified  thereto  on  the  8th  of  April,  1895.) 

Every  person  who  shall  be  desirous  of  erecting  or  adapting  any  building  to  be 
used  wholly  or  in  part  as  a  dwelling-house  on  any  land  in  the  county  of  London, 
of  which  the  surface  is  below  the  level  of  Trinity  high-water  mark,  and  which  is  so 
situate  as  not  to  admit  of  being  drained  by  gravitation  into  an  existing  sewer  of  the 
Council,  shall  first  make  a  written  application  for  a  licence.  Such  application  shall 
be  addressed  to  the  Clerk  of  the  Council. 

Such  application  shall  contain  a  statement  as  to  the  nature  and  extent  of  the 
interest  of  the  applicant  in  the  building  or  buildings  proposed  to  be  erected  or 
adapted,  and  be  accompanied  by  a  plan  and  section  of  the  lowest  floor  of  such 
buUding  or  buildings  and  curtilages  thereof,  to  a  scale  of  one-eighth  of  an  inch  to  a 
foot,  and  by  a  block  plan  to  a  scale  of  not  less  than  jj'^,  (which  may  be  on  a  sheet  or 
sheets  of  the  Ordnance  Survey,  or  may  be  drawn  on  tracing  linen),  showing  the 
position  of  such  building  or  buildings,  and  the  local  sewer  into  which  it  is  pro- 
posed to  drain  such  buildings  and  the  connection  of  such  local  sewer  with  an 
existing  sewer  of  the  Council. 
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Such  pUns  knd  nelioai  *luUI  h»  »<f^mf»aled  bra  daacriptlon  of  the  matcrUU 
to  b«  oaM  in  lb*  oonatractioD  •  f  Ming  or  building*,  au<l    '   .  r.-J  in 

Meordaooa  tborawith.    Tbe  poi'  'mp«M  lh«ll  bo  mmri.  I  laii. 

Th*  po«iUon  and  ooune  u(  i.i..  ui9..i.^e  %y>''-".  ^^oi  tu  >>.  ....^i^l,..  it  tho 

dltpoMl  ol  Mwage  and  ndn  wat«r,  uid  iU  cc:  ilh  the  local  wwir  ur  »u 

esuting  Hww  o(  the  Council,  ihall  bo  clearly  ki  u  plani  and  lectiuiut,  and 

tbe  diameter  and  inclination  o(  tli«  drain  piprs  miwil  be  tigurra  thereon. 

The  plan  and  •ectlon  <h«l!  a!~>  iu'lirato  in  fi^jur"-^  tliK  !ov(>l  ulif.vo  or  below 
ordnance  datum  at  »  :  conHtruct  '  it. 

Tba  daciitoii  giTri:  or  o{  the  ition 

ihall  be  reported  to  itii^  I. uii'iij^s  .\'  1  lui- <   >>!..  rt  it 

to  tha  CoUDcU,  and,  thereupon,  i(  it  .hat  tho  t  r  .tion 

may  not  bo  portnittM.  tho  C'Urk  uf  -     ill  by  letter  :  ,  ,  .  '-ant 

that  tbe  Coun'  ui  tlio  Knginccr,  ban  raiu.<vd  poriuission. 

U  it  U  lotheei'  .  .  .utatiun  mav  bo  permitted,  a  licuuco  under 

the  Mai  of  the  Cuuiicil  cuiU.4yiuji  Uiv  cuudition*  of  tho  Engineer'*  decision  shall  be 
iMoad  to  tbe  applicant. 

RefHUUion  made  by  tfu  Couneii  on  Xlh  Uarch,  1896,  under  $.  122. 

It  thall  not  bo  lawful  to  place  tho  underside  of  tho  lowott  floor  of  any  pormitlod 
building  at  ioch  a  leTol  as  will  render  it  liable  to  Hooding,  and  every  permitted 
building  thall  be  ofliciently  and  properly  drained  to  the  latisfactiou  of  tho  Knginecr 
for  the  time  being  of  the  Council,  cither  into  a  local  newer  or  into  a  main  sower 
of  the  Council. 

(15)  fir*-r*»t»ttng  maUriaU.     ScheduU  II.  of  thf.  L^'tukm  JSuilhti/}  Act,  18W— 
Tin  Couneii  on  38th  Uarch,  18^9,  passed  tht  /i.  i.Vuiii.y  r.-jviiiJum  : — 

That  the  Council  do,  in  pursoanco  with  tho  powen  %-«tod  in  it  by  tbe  second 
lohedale  of-tbe  London  Huilding  Act,  1694,  approve  of  tho  following  material  an 
flra-reai sting,  namely,  concrete  composed  of  properly  burned  coke  breeze,  free  from 
dnat  and  organic  Impuritios,  and  I'ortland  cement,  in  tbo  following  proportions, 
via. — fire  part*  by  meaaoiament  of  ooko  brceio  to  one  part  by  moasununcnt  of  Port- 
land OM&ant,  mizM  tofathar  with  clean  water  to  tbe  satisfaction  of  tbe  district  sur- 
T«Tor,  whan  focb  ooncrata  is  naed  for  filling  in  bctweoen  the  joists  of  floors,  and  Is 
fUiad  In  to  the  depth  of  at  leaat  fiTo  inches. 

STANDDJO  OBDEBS. 

CosDmo5*  CPO«  wBica  Am-icaTioss  mat  db  c&urrEO. 

In  deal:  '!ona  made  under  the  London  Building  Act,  1891,  and  tho 

Amendin.;  :i  reference  to  tho  undermentioned  maltcn*.  ibo  desirable- 

neas  of  inii^j^m^  rviiuiiions  to  tbo  following  effect  shall  bo  considcrc<1  rdcr 

aball  not  limit  any  power  to  vary  such  conditions  or  to  impose  sui :.  t  in 

other  matter*  than  tboaa  mentioned,  or  to  impose  any  other  conii...... any 

matter. 

7a  the  matUr  o/  th*  formation  or  laying  out  of  promoted  ttrttt*,  conditions  to  th« 
following  eflact : —  > 

(1)  That  within  from  the  dat.-    '  •' -  --■--•' i.-- ^.  .i.    ...„j,,:„od 

■tiMt  hereby  sanctioned  shall  be  cl< ..  -aiU, 

or  so  otherwise  as  the  Council  shall  {Kr...    ,  iic  as 

a  liit;Iiwar. 

(2)  That  no  bnlHinc  '^sl!  V  rfynmrnced  to  be  erected  noon  either  side  of 
mirh  roadway,  rr  upon  such  roadway,  unlees  sticb  roadwa* 
■hall  have  been  i  so  defined  and  thrown  open  as  aforaado, 
and  iinlaaa  SBch  r'«nwsv  Minu  imvo  been  and  shall  still  remain  so  made  aa 
ragarda  tor^  direction.' width,  and  padianta  throosbont  aa  to  comply  with 
the  pro*Woaa  of  any  statute*  and  byelaws  in  fore*  in  London  rrgulaling  streets 
and  building*,  and  unless  such  roadway  shall  aUo  have  been  *o  made  and  shall 
still  remain  aa  to  accord  with  tbo  plans  and  sections  attached  hereto,  and  tbo 
particulars  which  accompanied  the  application  for  tho  sanction  contained  in  this 
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order,  and  iinless  the  name  of  the  street  has  been  approved  by  the  Council,  and 
as  so  approved  shall  have  been  affixed  and  shall  be  retained  at  both  ends  of  the 
street. 

In  the  matter  of  the  erection  of  one-storey  shops  in  advance  of  the  general  line  of 
buildings,  a  condition  to  the  following  effect : — 

That  no  part  of  the  proposed  shop  or  any  structure  or  erection  connected 
therewith  do  exceed  16  feet  in  height  above  the  footway,  or  such  other  height  as 
may  be  fixed  by  the  Council. 

In  the\matter  of  temporary  buildings  or  structures  dealt  with  under  Part  VII.,  con- 
ditions to  the  following  effect : — 

(1)  That  the  building  or  structure  be  commenced  and  completed  within  such 
periods  as  may  be  deemed  expedient. 

(2)  That  if  the  building  or  structure  be  commenced  or  completed  contrary  to 
Condition  1,  or  be  found  at  any  time  to  have  been  so  erected,  set  up,  altered, 
or  adapted  as  not  to  be  in  all  respects  in  accordance  with  the  application  for 
the  approval  or  licence  and  the  plans  and  particulars  relating  to  such  applica- 
tion, or  (when  approved  or  licensed  for  a  special  purpose)  to  have  been  used  for 
any  purpose  other  than  a  purpose  named  iu  the  approval  or  licence,  or  to  have 
had  any  vmauthorised  addition  made  thereto,  or  any  word,  advertisement,  or 
device  made  or  retained  thereon,  such  building  or  structure  shall  within  seven 
days  after  service  on  any  owner  or  occupier  thereof  for  the  time  being  of  a 
notice  from  the  Council  requiring  its  removal,  be  entirely  removed. 

hi  any  matter  in  which  land  is  to  be  given  up,  conditions  to  the  following  effect : — 

(1)  That  before  the  building  is  erected  or  within  such  jieriod  as  may  bo 
named  in  the  sanction,  consent,  licence,  or  approval,  the  land  coloured  blue 
upon  the  deposited  plan  shall  be  dedicated  to  and  left  open  for  the  use  of  the 
public,  and  that  no  pier,  pilaster,  or  other  projection  be  placed  on  such  land, 

(2)  That  no  vault,  arch,  cellar,  or  other  construction  shall  be  made  in  or 
imder  the  said  land  coloured  blue  on  the  said  plan  without  the  previous  consent 
in  ■writing  of  the  local  authority. 

Aiid  in  all  matters  conditions  to  the  following  effect  :— 

That  the  building,  structure,  or  work  be  set  up,  erected,  or  carried  out,  as  the 

case  may  be,  and  retained  without  any  addition  thereto  and  in  exact  accordance 

■with  the  application  for  the  sanction,  consent,  licence,  or  approval,  and  the  plans 

and  particulars  which  accompanied  such  application. 

No  sanction,   consent,  licence,  or  approval  shall  be  issued  until  the  conditions 

imposed  by  the  Council  in  granting  the  same  have  been,  if  the  ConncU  so  require, 

accepted  in  writing  by  such  persons  as  the  Council  shall  consider  the  proper  parties 

to  comply  with  such  conditions. 

8th  November,  1904. 


(f)  Byelaws  made  by  the   London   County  Council  under   the  Public 
Health  (London)  Act,  1891,  on  June  22,  1893. 

Byelaws  under  s.  39  (1). 

With  respect  to  watcrchsets,  earthclosets,  privies,  ashpits,  cesspools,  and  receptacles  for 
dung,  aiid  the  proper  accessories  thereof  in  connecticm  with  buildings,  whether 
constructed  before  or  after  the  passi7ig  of  this  Act. 

Waterclosets  and  earthclosets. 

1,  Every  person  who  shall  hereafter  construct  a  watercloset  or  earthcloset  in 
connection  with  a  building  shall  construct  such  watercloset  or  earthcloset  in  such  a 
position,  that  in  the  case  of  a  watercloset,  one  of  its  sides  at  least  shall  be  an  external 
wall,  and  iu  the  case  of  an  earthcloset  two  of  its  sides  at  least  shall  be  external  walls, 
which  external  wall  or  walls  shall  abut  immediately  upon  the  street,  or  upon  a  yard  or 
garden  or  open  space  of  not  less  than  one  hundred  square  feet  of  superficial  area, 
measured  horizontally  at  a  point  below  the  level  of  the  floor  of  such  closet.  He  shall 
not  construct  any  such  watercloset  so  that  it  is  approached  directly  from  any  room 
used  for  the  purpose  of  human  habitation,  or  used  for  the  manufacture,  preparation, 
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or  tton^  o(  food  for  nun,  or  UMd  m  •  factor)-,  workthop,  or  workplkcc,  nur  blikll  ho 
MnMtroel  kny  evtbcloaet  lo  th«t  it  can  bo  entered  otborwiso  than  from  ilbo  cxtomml 
air. 

He  ihall  oonitruot  such  watercloeet  ao  that  on  any  iiido  on  which  it  would  abut  on 

»  room  intended  for  human  habitation,  or  u»ed  '.   •  •' '■•  ■ -•■""■■n,  or 

•toraga  o(  food  fur  man,  or  umxI  aa  a  factor^'.  11m 

enelo*.J  liv  »  «..liil  w.ill  ■  r  i.srtilion  of  brick  or  ntlro 

beik:!  ng- 

li,  ...rclotct  that  i(  approached  from  the  external  air  with 

a  fltx.r  u(  linf  J  <UK,uiU  ur  ii;ii>cr»iouii  material,  having  a  fall  to  the  door  of  aucb 
waterclufu-t  ol  half  an  inch  to  the  foot. 

He  nball  pruvid.)  b  .  '        '  -  '      ■    -  •'   ■-  ■    -  '     -■.  and  fa>iloninK«. 

Provided  alwavn  t?  '•"  any  watiTilosct  constructed 

below  ill.    ,ur!.  '.   .  lly  frnm  an  arva  or  otlifr  open 

tpa,  .;  at  li'a.-it  forty  Kup<'rrioial  feet 

ill  (\  .uu  five  foot,  and  not  covered  in 

oth' - 

3.  t  a  wateroloaet  in  connoetion  with  a  building, 

:  .■   -•.man. .11  ui  su'  v.   ■  '   '        -  i     -     .  ...i:..    ..  .  ..,.|y  ^jji,j„  txicSi 

.iiid  every  pervon  »!  nnoction  with 

..    ,  .i  .ll  r.,n.triipt  ill  '    "T  cartbrloricl 

\\[:  public  wii;  ion, or  open  upaco,  a»  provided  by  the 

yTv  'W  of  audi  -•  that  an  area  of  not  liiw  than  two 

aquare  fwl,  whicli  uia>  Ui  the  whole  or  par;  uf  such  window,  iball  open  directly  into 
tM  extomal  air. 

Ha  aball,  in  addition  to  >uch  win<1  '    watcrclonct  or  carthclo«et  to  ho 

proridad  with  adequate  mean*  of  a-  i  by  at  leant  one  air-brii-k  built 

in  an  external  wall  of  »uch  waterolo!>^: ^i,  or  by  an  air-lmft   crlivsomo 

other  effectual  method  or  appliance. 

WaUTcUntt$. 

8.  Every  ponon  who  ahall  conatnict  a  waterclooct  in  connection  with  a  building, 
aliall  fumiao  luob  watortsloeet  with  n  ^yitem  r>f  ndetjuato  rapacity  for  the  purpoee 
of  fluabing,  which  aball  bo  aep  <-  i  any  ciittvm  used  fur  drinking 

purpoeaa,  and  aball  be  to  const  r  A  a»  to  admit  of  tho  supply  of 

water  lor  UM  In  auob  watercb  umi.    -mi>U  not  bo  any  direct  connootion 

between  Miy  aerrioe  pipe  upon  '  '<,  and  any  part  of  tho  apparatus  of  lucb 

wateroloaet  othrr  ilinn  «u.  li  n  .  1. 

I'rovided  alv.  "nt  nhall  Iw  deemed  to  lie  complied 

with  in  anr  r-.  roloacl  i»  connected  for  the  purpose  of 

fluo'  'u  u(  odMiuaUi  uipacU>,  which  ii  uacd  solely  for  flushmg  water- 

clo^■ 

He  unaii  r.-ii-iru^  t  or  fix  the  pipe  and  ui  '  ':  "     '   •  i  with 

the  pan,  baain,  or  other  receptacle  with  n^  '  d,  lO 

that  aucb  pipe  and  union  aball  not  in  any  i-.i  — i  ;  _:  .  ..;  than 

one  inch  and  a  quarter. 

He  aball  fuminh  lUcb  watercloaet  with  n  isiiitaMr  appnmtii':  for  tho  effectual 
application  of  water  to  any  pan,  baain,  or  :  such  apparatus 

may  be  connected  and  uacd.  and  for  tho  >''  ng  of  nurh  pan, 

h*»in.  or  other  r»ce["  !  (or  tho  pronipi  aiui  ini'ium  r.  hk.vbI  therefrom  and 

frnm  the  trap  conn<  .itb  of  any  aolid  or  liquid  filth  which  may  from  time 

to  time  be  depoeited  ;.... 

He  (hall  fumith  locb  watercloaet  with  a  pan,  baain,  or  other  nuilable  receptacle  of 
non-ab«>>rb<'nt  material,  and  of  luch  thape,  r.f  ctirh  raparity.  and  of  such  mode  of 
ror.     -  'to  receive  and  contain  n  !  water,  and  to  allow 

all  ;  may  from  time  to  time  tx-  .  basin,  or  receptacle, 

to  (all  Ir-o  t  the  sidea  thereof  and  directly  iiU'.  ui"  »si.  r  rr.  rived  and  contained  in 
such  pan,  basin,  or  receptacle. 

Hesba!<  •'  '  -""-•.ruet  or  &x  under  such  pan, baain, or  receptacle, any  "container" 
or  other  '^  ng. 

He  ths  .  t  or  fix  immediately  beneath  or  in  connection  with  lach  pan, 

baain,  or  uili<-r  suitable  receptacle,  an  efficient  siphon  trap,  so  constructed  that  it 
thall  at  all  timea  maintain  a  sufficient  water  seal  between  luch  pan,  baiin,  or  other 
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suitable  receptacle,  and  any  drain  or  soil  pipe  in  connection  therewith  ;  he  shall  not 
construct  or  fix  in  or  in  connection  with  the  watercloset  apparatus  any  D  trap  or 
other  similar  trap. 

******* 

[Note. — The  last  paragraph  of  byclaio  3,  and  Ihe  whole  of  byclaw  i  have  been  repealed 
by  a  byelaw  made  by  the  Council  on  July  26,  1899,  and  sanctioned  by  the  Local 
Government  Board  on  June  14,  1901.] 

5.  A  person  who  shall  newly  fit  or  fix  any  apparatus  in  connection  with  any 
existing  watercloset,  shall,  as  regards  su  :h  apparatus  and  its  connection  with  any  soil 
pipe  or  drain,  comply  with  such  of  the  requirements  of  the  foregoing  byelaws  as  would 
bo  applicable  to  the  apparatus  so  fitted  or  fixed  if  the  watercloset  were  being  newly 
constructed. 

Earlhelosets. 

6.  Every  person  who  shall  construct  an  earthcloset  in  connection  with  a  building 
shall  furnish  such  earthcloset  with  a  reservoir  or  receptacle,  of  suitable  construction 
and  of  adequate  capacity,  for  dry  earth,  and  he  shall  construct  and  fix  such  reservoir 
or  receptacle  in  such  a  manner  and  in  such  a  position  as  to  admit  of  ready  access 
to  such  reservoir  or  receptacle  for  the  purpose' of  depositing  therein  the  necessary 
supply  of  dry  earth. 

He  shall  construct  or  fix  in  connection  with  such  reservoir  or  receptacle  suitable 
means  or  apparatus  for  the  frequent  and  effectual  application  of  a  sufficient  quantity 
of  dry  earth  to  any  filth  which  may  from  time  to  time  be  deposited  in  any  receptacle 
for  filth  constructed,  fitted,  or  used,  in  or  in  connection  with  such  earthcloset. 

He  shall  construct  such  earthcloset  so  that  the  contents  of  such  reservoir  or 
receptacle  may  not  at  any  time  be  exposed  to  any  rainfall  or  to  the  drainage  of  any 
waste  water  or  liquid  refuse  from  any  premises. 

Y.  Every  person  who  shall  construct  an  earthcloset  in  connection  with  a  building 
shall  construct  such  earthcloset  for  use  in  combination  with  a  movable  receptacle 
for  filth. 

He  shall  construct  such  earthcloset  so  as  to  admit  of  a  movable  receptacle  for 
filth,  of  a  capacity  not  exceeding  two  cubic  feet,  being  placed  and  fitted  beneath  the 
seat  in  such  a  manner  and  in  such  a  position  as  may  effectually  prevent  the  deposit 
upon  the  floor  or  sides  of  the  space  beneath  such  seat,  or  elsewhere  than  in  such 
receptacle,  of  any  filth  which  may  from  time  to  time  fall  or  be  cast  through  the 
aperture  in  such  seat. 

He  shall  construct  such  receptacle  for  filth  in  such  a  manner  and  in  such  a 
position  as  to  admit  of  the  frequent  and  effectual  application  of  a  sufficient  quantity 
of  dry  earth  to  any  filth  which  may  be  from  time  to  time  deposited  in  such  receptacle 
for  filth,  and  in  such  a  manner  and  in  such  a  position  as  to  admit  of  ready  access  for 
the  purpose  of  removing  the  contents  thereof. 

He  shall  also  construct  such  earthcloset  so  that  the  contents  of  such  receptacle  for 
filth  may  not  at  any  time  be  exposed  to  any  rainfall  or  to  the  drainage  of  any  waste 
water  or  liquid  refuse  from  any  premises. 

I  Privies. 

8.  Every  person  who  shall  construct  a  privy  in  connection  with  a  building  shall 
construct  such  privy  at  a  distance  of  twenty  feet  at  the  least  from  a  dwelling-house, 
or  public  building,  or  any  building  in  which  any  person  may  be  or  may  be  intended 
to  be  employed  in  any  manufacture,  trade,  or  business. 

9.  A  person  who  shall  construct  a  privy  in  connection  with  a  building  shall  not 
construct  such  privy  within  the  distance  of  one  hundred  feet  from  any  well,  spring,  or 
stream  of  water  used,  or  likely  to  be  used,  by  man  for  drinking  or  domestic  purposes, 
or  for  manufacturing  drinks  for  the  use  of  man,  or  otherwise  in  such  a  position  as  to 
render  any  such  water  liable  to  pollution. 

10.  Every  person  who  shall  construct  a  privy  in  connection  with  a  building  shall 
construct  such  privy  in  such  a  manner  and  in  such  a  position  as  to  afford  ready 
moans  of  access  to  such  privy,  for  the  purpose  of  cleansing  such  privy  and  of  removing 
filth  therefrom,  and  in  such  a  manner  and  in  such  a  position  as  to  admit  of  all  filth 
being  removed  from  such  privy,  and  from  the  premises  to  which  such  privy  may 
belong,  without  being  carried  through  any  dwelling-house,  or  public  building,  or  any 
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bonding  In  which  way  pcnon  nuky  b«  or  mty  b«  intondsd  to  bo  employed  in  any 
nuuialaeture,  trade,  or  bunlnou. 

It.  Erery  penoo  who  >h>ll  roiutruct  •  pri\7  in  connection  with  •  building  thkll 
prorido  luoh  priry  with  •  (uftiriDnt  opening  (or  vcutilklion  aa  aou  to  tbo  top  m 
pnotieakle  uia  oommunicatinK   '         '      -  ith  the  I'xtcmal  air. 

Ua  iHmil  (Mtnae  the  floor  o(  to  bo  lla^ud  or  pavod  with  hanl  tile*  or 

oUmt  noa-abiorbeot  iBat<-r>.<i  ....ir-.ut  ^u^b  Moor  »o  that  it  Hhall  be  in 

erary  put  thereof  at  a  ht' 1  '.-s  u1a>vc  tliu  lovol  nf  ihu  nurfaco 

of  the  gioand  adjoininf;  h  :  ilour  «ball  havo  a  (all  or  inciina- 

Uoa  toward*  the  door  of  nuch  I'lujr  o(  luit  ui  lucli  bo  the  foot. 

IS.  Erery  perion  who  ahall  ronstruct  a  privy  in  connection  with  a  buildins  shall 
eoMtmet  111011  priry  (or  rue  In  combination  with  a  morablu  rocoptacio  (or  riltn,  and 
itiall  ooMtniet  orer  Iho  whole  area  o(  the  i<|>aoo  immediately  bouoath  the  lioat  o(  nuch 
privy  a  floor  o(  flaggina  or  aaphalto  or  aomo  auitablo  compuiiito  material,  at  a  height 
of  not  leea  than  three  inobea  above  the  level  o(  the  iiur(ace  o(  the  f^round  adjoining 
(ueh  privy ;  and  be  aball  cauie  the  whole  extent  of  each  kida  u(  sucli  spaco  between 
iba  floor  and  the  teat,  other  than  any  part  that  may  bo  occuuied  by  any  door  or  other 
opening  therein,  to  be  oonatruoted  of  flagging,  elate,  or  good  brickwork,  at  least  nine 
inebaa  thick,  and  rendered  in  good  coment  or  axphaltod. 

He  alialt  conitruct  the  uat  of  tooh  privy,  the  aperture  in  such  seat,  and  the  space 
beneath  tuoh  seat,  of  suob  dimanaion*  aa  to  admit  o(  a  movable  receptacle  for  filth 
o(  a  capacity  not  exceeding  two  ouUo  fact  being  placed  and  fitted  beneath  such  scat 
in  surh  a  mannrr  and  In  luch  a  position  aa  may  efleotually  prevent  tbo  deposit,  upon 
th<'  '  '  noath  such  seat  or  elsewhere  than  in  such  receptacle, 

of  a:  .;io  to  time  fall  or  be  cast  through  the  aperture  in  such 

Mat. 

lie  shall  construct  such  privy  so  that  (or  the  purpoae  of  cleansing  the  space  beneath 
iba  aeat,  or  of  removing  therefrom  or  placing  or  fitting  therein  an  appropriate 
raeaptoele  for  filth,  there  shall  bo  a  door  or  other  o|>oning  in  the  luw-k  or  one  of  the 
■idea  thareof,  capable  of  being  opened  from  tlic  outxiilo  o(  the  privy,  or,  in  any  case 
wbere  mnb  a  mode  of  construction  may  be  impracticable,  so  that  (or  the  purposes 
aioraaaid  the  whole  of  the  seat  of  the  privy  or  a  sufficient  part  thereof  may  bo  readily 
movad  or  adjusted. 

IS.  A  parson  who  shall  conslmct  a  privy  in  connection  with  a  building  shall  not 
eaoaa  or  snller  any  part  of  the  space  under  the  seat  of  such  privy,  or  any  part  of  any 
receptacle  for  filth  in  or  in  connection  with  such  privy,  to  communicate  with  any 
drain. 

WaUreiottU,  tariheicieU,  and  privitt. 

14.  Every  paraon  who  shall  intend  to  construct  any  watercloset,  earthcloset,  or 
privy,  or  to  nt  or  fix  In  or  in  connection  with  any  watercloset,  earthcloset,  or  privy 
any  apparatus  or  any  trap  or  soil  pipe,  shall,  before  executing  any  such  works,  give 
nolico  In  writintf  ti  ihn  rlcrV  of  the  Sanitary  Authority,  (y) 

}'.  ■■■■''.  -.  I  jTxixa. 

15.  Every  owner  of  an  earthci  -  -.  .  r  j  -■. ;.  oxisting  at  the  date  of  the  confirmation 
of  tbaaa  byelaws  shall,  before  the  expiration  of  six  months  from  and  a(ter  such  date 
of  couSrmation,  cause  the  same  to  he  reconstructed  in  such  manner  that  its  position, 
ftmctora,  and  apparatus  shall  comply  with  such  o(  the  reqoiromenta  of  the  foregoing 
byalawi  ••  are  applicable  to  earthcloaata  or  privies  newly  constructed. 

AthpiU. 

16.  Wban  any  paraon  shall  provide  an  aahpit  in  coimeotion  with  a  building,  he  shall 
caoaa  tha  tama  to  consist  of  one  or  more  movable  receptacles  sufficient  to  contain 
the  house  refnaa  which  may  accumulate  during  any  period  not  exceeding  one  week. 
Each  of  ftlob  raoeptaclos  shall  be  constructed  o(  metal  and  shall  he  providi-d  with  one 

(f )  The  latter  part  of  this  bytlaw  applirs  to  wstcrclasetJ  constructed  before  tlie  byelaw  was 
aade,^  will  ss  to  d«w  watcrcloatis  ;  sad  apatsoo  who.  in  Undoo,  iotsnds  to  famish  ao  old 
a  sleriiloess  with  a  new  pan  and  trap,  must  give  ootice  accordingly  :  L.  4  S,  H'.  Kf.  v.  Billi 
(1906),  ft  U  U.  R.  8W. 


656  LONDON  COUNTY  COUNCIL  BYELAWS. 

or  more  suitable  handles  and  cover.     The  capacity  of  each  of  such  receptacles  shall 
not  exceed  two  cubic  feet. 

Provided  that  the  requirement  as  to  the  size  of  each  of  such  receptacles  shall  not 
apply  to  any  person  who  shall  construct  such  receptacle  or  receptacles  in  connection 
with  any  premises  to  which  there  is  attached  as  part  of  the  conditions  of  tenancy  the 
right  to  dispose  of  house  refuse  in  an  ashpit  used  in  common  by  the  occupiers  of 
several  tenancies,  but  in  no  case  shall  such  ashpit  bo  of  greater  capacity  than  is 
required  to  enable  it  to  contain  the  refuse  which  may  accumulate  during  any  period 
not  exceeding  one  week. 

17.  The  occupier  of  any  premises  who  shall  use  any  ashpit  shall,  if  such  ashpit 
consist  of  a  movable  receptacle,  cause  such  receptacle  to  be  kept  in  a  covered  place, 
or  to  be  properly  covered,  so  that  it  shall  not  be  exposed  to  rainfall,  and  if  such  ashpit 
consist  of  a  fixed  receptacle,  he  shall  cause  the  same  to  be  kept  properly  covered. 

18.  Where  the  Sanitary  Authority  have  arranged  for  the  daily  removal  of  house 
refuse  in  their  district,  or  in  any  part  thereof,  the  owner  of  any  premises  in  such 
district  or  part  thereof  shall  provide  an  ashpit  which  shall  consist  of  one  or  more 
movable  receptacles,  sufficient  to  contain  the  house  refuse  which  may  accumulate 
during  any  period  not  exceeding  three  days,  which  the  Sanitary  Authority  may 
determine,  and  of  which  the  Sanitary  Authority  shall  give  notice  by  public  announce- 
ment in  their  district.  Each  of  such  receptacles  shall  be  constructed  of  metal,  and 
provided  with  one  or  more  suitable  handles  and  cover.  The  capacity  of  each  of  such 
receptacles  shall  not  exceed  two  cubic  feet. 

Provided  always  that  this  byelaw  shall  not  apply  to  the  owner  of  any  premises 
until  the  expiration  of  three  months  after  the  Sanitary  Authority  have  publicly 
notified  their  intention  to  adopt  a  system  of  daily  collection  of  house  refuse  in  that 
part  of  their  district  which  comprises  such  premises. 

19.  Where  any  receptacle  shall  have  been  provided  as  an  ashpit  for  any  premises  in 
pursuance  of  any  byelaw  in  that  behalf,  no  person  shall  deposit  the  house  refuse 
which  may.accumulate  on  such  premises  in  any  ashpit  that  does  not  comply  with  the 
requirements  of  these  byelaws. 


Cesspools. 

20.  Every  person  who  shall  construct  a  cesspool  in  connection  with  a  building, 
shall  construct  such  cesspool  at  a  distance  of  one  hundred  feet  at  the  least  from 
a  dwelling-house,  or  public  building,  or  any  building  in  which  any  person  may  be, 
or  may  be  intended  to  be,  employed  in  any  manufacture,  trade,  or  business,  (z) 

21.  A  person  who  shall  construct  a  cesspool  in  connection  with  a  building,  shall  not 
construct  such  cesspool  within  the  distance  of  one  hundred  feet  from  any  well, 
spring,  or  stream  of  water. 

22.  Every  person  who  shall  construct  a  cesspool  in  connection  with  a  building, 
shall  construct  such  cesspool  in  such  a  manner  and  such  a  position  as  to  afford 
ready  means  of  access  to  such  cesspool,  for  the  purpose  of  cleansing  such  cesspool,  and 
of  removing  the  contents  thereof,  and  in  such  a  manner  and  in  such  a  position 
as  to  admit  of  the  contents  of  such  cesspool  being  removed  therefrom,  and  from  the 
premises  to  which  such  cesspool  may  belong,  without  being  carried  through  any 
dwelling-house,  or  public  building,  or  an)'  building  in  which  any  person  may  be,  or 
may  be  intended  to  be,  employed  in  any  manufacture,  trade,  or  business. 

He  shall  not  in  any  case  construct  such  cesspool  so  that  it  shall  have,  by  drain  or 
otherwise,  any  means  of  communication  with  any  sewer  or  any  overflow  outlet,  (a) 

23.  Every  person  who  shall  construct  a  cesspool  in  connection  with  a  building, 
shall  construct  such  cesspool  of  good  brickwork,  bedded  and  grouted  in  cement, 
properly  rendered  inside  with  cement,  and  with  a  backing  of  at  least  nine  inches  of 
well-puddled  clay  around  and  beneath  such  brickwork,  and  so  that  such  cesspool 
shall  be  perfectly  watertight. 

He  shall  also  cause  such  cesspool  to  be  arched  or  otherwise  properly  covered  over, 
and  to  be  provided  with  adequate  means  of  ventilation. 

(2)  It  setnis  that  such  a  byelaw  is  not  unreasonable  merely  from  the  fact  that  it  may  le 
impossible,  in  a  particular  instance,  to  con.'itruct  a  cesspool  within  the  prescribed  distance  : 
Simmmis  v.  Mailing  It.  C.  (1897),  2  Q.  B.  433  ;  65  L.  J.  Q.  B.  585  ;  77  L.  T.  341 ;  46  W.  R. 
603  i  61  J.  P.  502. 

{a)  See  Button  v.  Tottenham  C.  C.  (1898),  78  L.  T.  470  ;  62  J.  P.  423. 
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IttttplaeUt  for  dung. 

H.  A  pf  rvm  shall  not  aio  u  •  ir<^pl«r1c  for  dung  »uy  rewptsplc  ""i  con«lnirt«l  or 
ri  Im  •luUl  I  'V  tbo  wall  of  a?  inn 

I.  .   IwelliiiK  !  -y,  workabop,  or  ill 

taui  u^*'  aii\   ri-<-<'|>ia4  It*  IQ  aucb  a  '<il  .1  I. :    II    mat  it  would  bo  llk(  i>   t  J  ^'.ku-K'  a  nuiiAUCO 

or  baooma  Injorioiu  or  daiijiurout  to  beaUh. 

S.'i.  Kv.Tv  uwiior  of  any  existing  rccoptacle  for  dung  thall,  bvforo  tbo  expiration 
<  '  II  the  date  of  the  contirmation  of  tbuac  bvi'lawn,  and  every  perton 

»  : -t  3  m-rptacle  for  dung  shall  caiuio  nucb  receptacle  to  bo  to  con- 

■lrut:l4^  ll;.k  ill  not  be  greater  than  two  cubic  yara«,  and  rto  that  the 

bottom  or  t!  not,  in  any  caae,  bo  lower  than  the  surface  of  the  ground 

adiolnir.j 

Ha  ■):  1  .  h  receptacle  that  a  sulTicient  p«rt  of  one  of  ita  tide*  iball 

He  ahiLll  alao  cauae  lacb  raoept  i  li  a  manner  and  of  auch 

materials  and  to  be  maintained   >  iition,  aa  to  prevent  any 

•acape  uf  the  contriila  thereof,  or  uiy  •u«iLaiju  lUurulruiu  into  the  ground  or  into 
the  wall  of  any  building. 

He  ahall  cauv  such  reoeptacle  to  be  ao conatructod  that  no  rain  or  water  can  enter 
therein,  ami  that  it  ahall  be  froely  voDtilaled  into  the  external  air. 

Providol  that  a  person  who  ahall  con-"-'!'  '  •<  ''»-<>ptacle  for  dung,  the  whole  of  the 
cootonta  of  which  are  removed  Dot  lea-  than  t-vi-ry  furty-cigbt  hour),  aliall 

not  bo  rc^^uirnd  to  ronatrucl  luch  recci  .  >t  ila  capacity  nhall  not  be  greater 

than  t-  >rda. 

Antl  ,  '  liat  a  poraon  who  ihall  conitruct  a  rooeptacio   for   dung,  which 

ahall  c.'u:n  '  horaea,  aaaea,  or  mulea,  with  atable  littor,  and  tne  whole 

of  tbo  cont<  romorad  not  leaa  frequently  than  rvery  forty.ci^bt  hours, 

may,  instoa  .  ..iiir,.m..r,i»  ,.i  il.w  in.i.,.»    .  iiwtrui'l  a  nivtal  cage,  and 

ahall  bonea'.  it  a  level  not  lower  than 

the  surroui.  \n  extent  as  will  prevent 

anr  soakagu  luiu  llie  t<r"uiid  ;  and  if  i<u<.b  c^u  bu  plitced  near  to  or  against  any 
building  be  shall  ail<-<|uati'lT  cement  the  wall  of  sucn  building  in  such  a  manner 
and  to  aoch  an  cxtrtit  ai  will  prevent  any  aoakage  from  the  dung  within  or  upon 
•uch  receptacle  into  the  wall  of  nuch  building. 

lUd  by  a  byfUiic  madf  by  tlu  Council  on 
■c  of  the  tamt  date.     It  may  be  found  ut 

o ,,,<„  ,.,'...«>  |l90G),a<  p.C2.] 

Maintenance  of  clo*ett,  etc. 

97.  The  owner  of  any  premise  shall  maintain  in  proper  condition  of  repair  every 
wateroloaat,  autbcloaet,  pri  ccosixwl,  and  roceptaclo  for  dung,  and  the 
proper  lecaaaoriea  thereof  )>•                     uch  premise*. 

Penaliici. 

98.  Ewy  parton  who  iball  offend  against  any  of  the  foregoing  byclawa  ahall  be 
liable  (or  erery  ■neh  offence  to  a  penalty  of  five  pounds,  and  in  th<-'  n-if  n(  s  ron- 
tinuing  oflaoee  to  a  further  penalty  of  forty  shillings  for  oacli  i.-a 
of  the  offanea  (torn  the  aanitary  authority.  Provided,  ne\.  irt 
before  whom  any  complaint  may  bo  mode  or  any  y-  in 
respect  of  any  >urh  offenco  may,  if  the  Court  think  lu 
a  penalty  of  any  »uin  Icm  than  the  full  amount  of  .  _,  ,  ._  ^  iljis 
brelaw. 


i>B.a  2u 
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APPENDIX   OF   UNREPORTED   CASES.* 

,1)  Dowmit  V.  Ilamuz         .         .  '"'HI 

2)  Bywatm  d  S..,„  y.  Carnick      .' V,, 

(8)  »«.,.,.yv  .u.7,.>,7.tco.  .  .':' 

(A)  Clark,  V.  ,. ^.'i^ 

(5)  Unicnd  :        ,.       ' ';'|\' 

(6)  ikkool  liuard/uT  Umlon  T.  John,.„i ,■  •  r 

(7)  W.»m^  V.  //r.X-nry  bath  Commiuwnrrt  ■'■'.'.'.  lUV, 

t  /'nrnr*  *  Son ^,;,j 

•   '  *•   •'■■'   '                    'irr«  ../■  M'..ri»  .                                  •          .     .  • 

'"  "'"'  J-                     .  V.  l-,l,i,U/,                                           ■         .  __^ 
y_-.>   ■"■"U'f*^'ii:fr.t  L\,  \.  jAiicrrnni- Son  .          .          .               •          •      • 

(I.J)  DrrwJJrar  v.  .S/.  /'unmu  (Iwinliani  .         .                   ..'.'.  oil 

[IN-  TIIK  lIKiH  COIHT  OF  JUSTICK,  KIXG'S  DEXCII  DIVISION.] 

[PhUliraore,  J.] 

(1)  DOWSETT  V.  RAML'Z.  (.i) 

Uuading  eMtale-JJuildiny  line—Ra(rictivt  covenant— In/nngtmcnt—  ^ 

Injunction. 

^VI,^n.  the  rnrcliMcrof  a  |.lul  f  rim.,  •  ...n  ,,r  a  I.undinK  CHtnlc  c^rcah  iI>p 

I  the  vetMlor.  v,  ,,,.,„  ,,,.,,_  ^.^^.^,^^,^  j,_^.  ,j^_^. 

,  nt.  tl,ov.t,Inr.  Moll  for  iiiiiinclioa.     but  if 

r  ill  mil.,  w|,,j  i„  U)im'l  fiv  llie  covcimrit, 
■■  nmy  Ih!  rii(lraiii..-.|. 


TI/  ;;.,„   I  V  tl...  ,l,:...:.Tf. :.  : •       ,  , 

f.  iMlniit 

,  liiii> 

I  ".'I    J.>.  i"!'.!,  .iiii    111   ajicgfil 

■  "''tlwl  to  nn  iiijiinctinii. 
■.  c'vrtaiii  iir<ii>crtv,  part  of 

.1     I.,     A     \lr       II,;. 1        .,      ,|,p 

,  r.>o<l, 

vkii    ,11   tJi..    |,u»ii,    .xn-in    fenrcH.      Ilu.iwjti   Mil«r.iiipiit|y 
1    Kt..n   n...i-..,  .i(..n  tli^   !ii,.|.  t|,r    irnin    |«rt    of  which 

'  ft.  ft  iiw.  from 
•  ■■<■  of  Inii'l,  Iho 
'-"'■      il"'  I'Uiiitil)  allcgml  (Imt  it 

2  u  2 


■ .  It.  I.  ii. 

In  I'Wl  til 
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PhilUmore,  J. 


5(5Q  APPENDIX. 

1905.  was  the  custom  at  Soiithend  to  permit  owners  to  l.ring  fonvard  their  bay  windows 
„  —  slishtlv  beyond  tl>e  stipulated  building  line  In  1904  the  defendant  purchas  d 
DowsE-n-  V.    J,  "     y      :  1  purported  to  convert  the  house  on  the  ground  floor  into  sliops 

«^"^"-  and  deposited  plans,  which  were  passed  showing  that  the  bmldn^  ^^^^.p^ 
house  would  be  brought  forward  to  32  ft.  41  ins.  from  the  road.  Ihe  V^'>-^'^^fj 
case  was  that  this  woul.l  be  prejudicial  to  all  the  other  purchasers  who  had 
bought  on  the  same  conditions.  ,  r     *i       i„ •„*;«•.  or^rl 

Mr  Acland,  K.C.,  and  Mr.  C.  Herbert  Smith  appeared  for  the  plamtifiF,  and 
Mr.  W.  H.  Upjohn,  K.C.,  and  Mr.  Edward  Ford  for  the  defendant. 

On  behalf  of  the  defendant,  it  was  argued  that  Hudson  bought  the  land  oii 
which  his  house  was  erected  on  the  footing  that  there  was  a  building  line,  and 
when  the  plaintiff  broke  the  stipulation  he  deprived  Hudson  of  the  beneht 
stipulated  for.  It  was  also  contended  that  there  was  no  case  m  the  books  where 
a  plaintitf  was  held  to  be  entitled  to  enforce  a  covenant  wlueh  he  had  himseU 

''"Mr^jiittice  Phillimore,  in  giving  judgment,  said  the  defendant's  house  was 
the  first  to  be  built,  and  the  bav  \\'indows  were  infnngements  of  the  huiWing 
line  The  plaintifl'  then  built ,  and  liad  infringed  by  building  bay  windows  1  hat 
fact  iirevented  the  plaintift"  from  compelling  the  defendant  to  pul  down  the  bay 
windows,  but  it  did  not  entitle  the  defendant  further  to  infringe  the  building  line. 
If  the  defendant's  infringement  was  an  equivalent  to  that  of  the  plamtitt  s  the 
plaintift- could  not  recover.  In  this  case  the  plaintiff  and  defendant  had  been 
equal  sinners,  and  the  defendant  proposed  to  add  to  his  breach  in  the  same  way 
as  he  had  already  committed  a  breach.  Upon  the  whole,  he  thought  it  was  not 
onlv  an  excess,  but  so  gi-eat  an  excess  that  it  ought  to  be  restrained.  He 
accordinglv  gi-anted  an  injunction  restraining  the  defendant  irom  building  as 
shown  i^  "the  plans  deposited  by  him  with  the  To^TO  Council  and  passed  by 
them. 

[IN   THE  HIGH  COURT  OF    JUSTICE,   KING'S    BENCH  DIVISION.] 

[Before  Bighani,  J.] 

(2)  BYAVATERS  &   SONS  v.  CAKNICK  &  CO.  (c) 

Kov.  is;  Building  contract — Bomts  for  expedition — Delay  in  alloiving  builder  to 

comraence. 

Where  it  was  agreed  that  the  builder  should  have  a  lonus  of  £360  if  part  of 
the  work  was  completed  within  nine  weeks,  and  the  work,  having  been  in  progress 
for  one  week,  was  stopped  owing  to  a  party  wall  dispute  between  the  building 
owner  and  liis  neighbour,  and  was  not  recommenced  for  more  than  a  month : 
Eeld,  that  the  builder  was  entitled  to  recover  the  bonus,  {d) 
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This  was  a  claim  preferred  by  a  firm  of  builders  to  recover  a  sum  of  £360, 
which  the  defendants  had  deducted  from  the  balance  due  to  the  plaintifli?  for 
certain  building  work.  ,   ,      .  ■       ,  • 

Mr.  Hudson,  who  appeared  for  the  ]ilaintifts,  said  that  it  was  mentioned  ui  some 
of  the  letters  that  this  amount  was  a  bonus,  but  the  eft'ect  of  it  was  that  it  was 
really  a  penalty.  The  answer  made  by  the  defendants  was  that  the  plamtifis 
did  not  comple'te  to  time,  and  to  that  the  plaintilVs  replied  that  the  defendants 
never  gave  them  possession  of  the  site  to  enable  them  to  do  the  work,  and  there 
were  numerous  extras  and  alterations.  The  contract  was  partly  verbal  and 
partly  in  writing.  ....  ^      *  r 

Mr.  Justice  Bigham  asked  if  there  was  any  provision  in  tlie  contract  lor 
penalties. 

(h)  See  c.ises  cited,  ante,  p.  248. 

(c-)  Builder,  Nov.  28,  11105,  p.  .S71. 

(</)  As  to  bonus  clauses  generally,  sec  p.  150,  ante. 
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Mr.  Hu  1 
wurk,  ill.- 
Sinwt.  W.,  1 

the  wnrfc  nn> 
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belw. 

•rrai! 
Thai 
il  it 
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thrti  they 
mwarl   in 
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M«nh  3.  l.iit  ' 
plain'  " 

Mr 

the  I'lAiiin:;- 
the  '•»cmfnt  n' 

f-  -    ••      '■•       ■ 


1  in  tlie  necativo.     I(v  Ntiil  the  iilaiiitilTii  totnh  : 
!  •wn  an-l    ru-creclinn  of  cortain    prfnuM-s    in    '. 
ii'i  ili.ir  IcMiliT  wa*  fur  £I"J,X»5.     Tho  time  for  the  cuiiipietion  of 
tll■rt^-^l^  weeks.     The  ten<ler  was  accepte«l  on  Kehnmry  4,  liHKi, 
~  to  nin  from  tlial  (late.     I'laintilTs  also  oflVre<l  to  do  the  work 

•  ks  if  they  Ixail  «n  s-Miiional  i'ltCXI.     An  interview  took  placo 

1    Mr.   If"'  iMti.'  architect,   ami  then  it  was 

iipl  thsir  If  \]<\  l>e  conipletetl  in  nine  weeks. 

riot,  an  1  tlio  I'lamt.U'-  were  to  Imve  tlie  £.300  claimed 

I  that  )>cri'»l.     Tho  work,  it   was  ai^eed,  was  com- 

>    111.      1  ri.'  a'    '      '  -.e  as  to  the  dale  of  the  commenre- 

work.     Thi-  .'y  started  on  Fehniarj'  11,  Imt  that 

*  ■     '  .111   «all  dispute,  and  his  clients  saiil  tho 

iHil  with  pniiHT  dili>;eiK-e.  In  tho  result 
'.til  Man-h   l»i.      Ills  eoni' •■''•■    >■  i-   timt 

price,  and  therefore  the  a.!.- 

iwl  from  completin);  by  tli^     ,     .:.    i  .l.itc 

if  tho  aitc,  ho  contended  tliat  hiii  clienta 

lilts,  said  his  contention  wvs  that  the  time 
,•  and  i*rty  wall  and  the  erection  of  certain 
'ontract. 

the  plaintifls  were  stopped  in  tlieir  work 
iry  to  eaxl>  iu  March,  an<l  tliat  thb  time  miut  Iw  dc<luctc<l 

^  'ted  that  tho  |«rty  wall  could  not   l>o  touched   until 

i.n  was  that   there  was  plenty  of  work   which  tho 

tiling  for  the  iiarty  wall  awanl. 

■it,  saiil  ho  tliinii:ht  ho  must  find  for 

■  ■'  '  '    '  !iver  up  jsissession  of 


md  licfeu 

•. fit  tl 


.1'  i.w.K 

Tl n!v 


T!.. 


.-ti'-n  111 


uh 


within   nino   weeks 

'  from  the  ilato  of 

■  I   thnt   in   con- 

.  I'.iy  the  plaintifTti 

;  li'te<l  witliin  nino 

was  this  circura- 


a  K'lin.i 

WC'  II". 

st«ii<e  t.i  )•••   .ittritnted.     To  his  mind  the  defendants,  hy  their  action  in  not 

K<-ttiiu'   til.'   |J>riy  wall  awanl,  liad   iirevente-l   the  plaintilTs  from   earning  thia 

money.     Ilf  nUi   tliou.-ht   that  A<liiitional  work  ha<l   l>een   onlerod   hy  the  dc- 

frndanls  diiritu'  the  prii..TcsM  of  the  work  in  tho  l«j>ement  and  on  tho  pt)und 

Hi»ir,  and  thi-'  w.rk  .1.  Uytsl  the  iilaintitTs  in  the  execution  of  tliis  work,  and 

d<'!nvf-.|  !(:.■•■:  l-i  ■ Mtin^  the  woilt  r'-j'iiro't  "f  them  within  tho  nine  weckii.    It 

.  Is  and  the  def.  •  i!t  that  the  work  wa.s  not  rom- 

;  rv-t  time.     IIi-  .y  pave  juilpnent  for  the  plain- 


Ill  WAT  Kim 

i  SoJis  r. 

CtKXK  K 

*  I'u. 
Dichaoi,  J. 


[IN  THK  HIGH  CULUT  UK  J  L  STICK,  KLVG'S  BENCH  DIVISION.] 

[Before  Fanrell,  J.,  nittint;  as  an  additional  jud^c  of  tlic  K.B.D.] 

(3)  STENNINO  v.  MITCHELL  tt  CO.  (r) 

AnAiUcl—RemuHeralion — Abttnet  </ayrtement — liyiU't  icale. 

In  an  action  hy  aii  r  for  fee*.  1 1  heon  no 

agreeiDent:  //r/'/,  th.^-  unwUaoes  s  icalc  wan 


1904. 
Ma.r  1I« 


(0  BmiUrr.'iUy  21,  ISM,  p.  S«0. 


662 


APPENDIX, 


J ,*         applicable,  it  was  not  always  applicable.     The  court  must  consider  the  work 

Stennisg  V,   i^of  0  in  each  particular  case.  (/) 

JIlTCHELL  

&  Co. 

This  was  an  action  brought  by  the  plaintitl',  Mr.  A.  E.  Steunmg,  an  architect 

I'arwell,  J,  and   siu'vej^or,   for  £166  19s.,  fees  for  seiTices  rendered  to  the  defendants  in 

coiuiection  with  the  taking  over  by  the  London  County  Council  of  property 

belouguig  to  the  defendants  in  Drury  Lane  under  the  Lands  Clauses  Acts. 

Mr.  LI.  F.  Dickens,  K.C.,  and  Mr.  H.  Smith  appeared  for  the  plaintiff,  and 
Mr.  Ernest  PoUock  for  the  defendants. 

It  appeared  from  the  statement  of  Mr.  Dickens  that  in  1900  tlie  defendants, 
on  receiving  notice  to  treat  under  the  Act,  retained  the  plahitiff  as  their  leading 
surveyor,  so  that  be  should  have  the  conduct  of  the  matter  throughout. 
Negotiations  continued  from  February,  1900  to  1902,  but  afterwards  the  parties 
went  to  arbitration,  and  in  March,  l'jO'2,  the  arbitrator  issued  his  award,  award- 
ing Messrs.  J.  Mitchell  &  Co.  £18,195  compensation.  According  to  liyde"s 
scale,  plaintiff's  fees  for  bis  ordinary  duties  as  a  surveyor  in  the  case  amounted 
to  £109  4s.  It  was  admitted,  however,  that,  apart  from  the  ordinary  work 
wliich  surveyors  usually  did  in  these  cases,  the  plaintiff  did  a  large  amount  of 
extra  work,  for  which  he  made  a  charge  of  fifty  guineas. 

The  defence  was  that  plaintilf's  cliarges  were  mireasonable,  and  defendants 
jiaid  a  sum  of  money  into  court  as  being  siifHcient  to  meet  the  plaintifTs  claim. 

Sir.  .Justice  Farwell,  in  giving  judgment,  said  the  question  for  decision  was 
one  purely  of  fact  on  the  circumstances  of  the  case — viz. ,  what  was  a  fair  and 
reasonable  remuneration  to  be  paid  to  the  plaintiff'  by  the  defendants  for  his 
services.  No  custom  was  alleged,  nor  was  any  exiiress  agreement  stated  or 
proved,  nor,  so  far  as  he  had  heard,  was  Hyde's  or  any  other  scale  mentioned 
when  plaintiff  was  engaged.  Xothmg  was  said  about  remuneration.  liydc's 
scale  had  certainly  not  been  established  as  the  customary  scale  upon  which 
surveyors  could  insist  upon  receiving.  He  thought  he  might  say  it  was  a  scale 
wdiich  surveyors  usually  desired  to  receive.  In  the  present  case,  what  he  had 
to  consider  was  a  reasonable  amount  to  give  the  plaintiff'.  To  some  extent  he 
f(uite  agreed  it  was  very  undesirable  to  pay  by  percentage  on  the  amount,  Iiut, 
owing  to  the  exigencies  and  the  difficulties  of  business,  it  was  the  practice  usually 
adopted  by  the  court  ui  taxation.  So  that  he  was  bound  to  accept  that  as  the 
proper  mode  of  ascertaining  remmieration.  It  did  not  at  all  follow  that,  because 
be  thought  that  in  this  case  Eyde's  scale  applied,  it  was  always  api>licable.  Far 
from  it.  ((/)  He  had  to  consider  the  work  done  in  each  particular  case.  In  the 
present  case  there  were  three  heads  of  work  to  be  considered — first,  there  was 
the  ordinary  work  done  by  the  suiTeyor  as  witness ;  secondly,  there  was  the  work 
which  he  did  in  a  quasi  consultative  capacity  in  preparing  the  evidence,  advising, 
negotiating,  and  trying  to  settle  so  as  to  "avoid  litigation;  thirdly,  there  was 
work  which  the  plaintitf  did  in  connection  with  alternate  sites  suggested  instead 
of  money  compensation.  Three  sites  were  proposed  by  the  London  County 
Council  and  one  by  the  plaintitf,  and  these  w-ere  ad^^sed  on  by  the  plaintitf.  As 
regarded  the  preluninary  advising  and  the  ordinary  surveyor's  evidence  at  the 
arbitration,  having  regard  to  the  special  circumstances  of  the  case  and  to  the 
length  of  time  to  which  the  matter  extended,  his  lordship  thought  a  reasonable 
sum  to  allow  the  plaintitf  on  that  head  was  that  specified  in  Eyde's  scale.  For 
the  extra  work  which  the  lilaintiff  had  done,  he  allowed  forty  guineas  more. 

Judgment  for  the  plaintiff'  accordingly.     ■ 

(./')  See  generally  as  to  Ryde's  scale,  nnle,  pp.  13,  472. 

(g)  Cf.  Buctland  v.  I'awson  (1890),  6  T.  L.  R.  421,  noted  ante,  p.  13. 
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[IN  THE  inou  (xivm  ok  jtstick,  ciianckky  l»I\ ISIOX.] 

[Before  Uumcr,  J.] 

4,  cLAItKK  V.  \V.M>l»IX(iTnN.   A,  .»ulr  K. 

Bntrirtirt  foftnanit — f'nrruant  not  to  ertrt  "  huilJinij" — tiubtlituliuii  iff  ttunc 
tirpt  firr  t  —Cuvrnant  aifiimt  alttriug  " tltvation" — EnlanjiiKj 

a  door — /'■  ^•/breach. 

A  Jc««l  of  cunvcyance  coiiiniiH'il  «  o<i\oii<iiit  liy  llio  lU'fciulaiit.s  to  erect  certain 
l.iill.i;ti -.   nil  I  3  I'lirili.  r  c   i\ .  11  ii>t  I  .  iln- .  iT. .  t  i1i.it  "  nil  other  .   .   .   ImililiiiK  .   •   ■ 

:.  exi-ejit  with  tlie  appriivar' 
lie  (.tijm  ill  htilh-tiliitioii  for 
an  i:  llflii,  that  thiH  wan  a  xiii  I'mtion  uhicli  aniuuntcil  tu 

Ihc  •  a  Keiiarate  Luilihiij;.     The    :  .:iie.|  a  further  i-oveiiaiit  that 

'•  elevation^  "  nhiiuVl  not  he  aheml  without  •oiitviil  in  writiii;;.  The  ilefemlant 
eii)ar);e<l  a  A^tut  3  ft.  6  iiw.  wi.U-  to  4  ft.  C>  inn.  Ildd,  tlmt  this  was  n  Mil-stniilinl 
altermtiun  in  one  uf  the  elevattuiu  of  the  Imildiii);. 

TJiLi  wa-1  a  I  i!n  tht-  ilifcinliint  from  iiiii.im^  in 

breach    i>f  rrr-  as   the  iiiu-^tion   tiinie<l   on   the 

cnvrn.^nL't,   it  i  i   tii.tt   tin-   m  >ii"n  a!>  the  trial  of  t)ie  action.      It 

aii|>oare«l  ih.il  :  «a.t  the  owner  of  an  t->tnte  ot   SarlMirun^rh,  oiiil  wai 

the -■  "I  a  .\|r.  .lohn  Skelton.     The  [Kirtion  of  the  e.-late  in  re;;anl 

lo  «  •  procee<lini.-«  were  taken  wa«  coiiveyf«l  hy  Mr.  .John  Skf  lion 

lo  I'  ,,  ..ii.l  ui>oii  it   lia'l  heeii  erectdl  liie  I,oiiil<>l>oroiij;h  Theatre. 

I(    V  ■  <;t  of  tlan    theatre    that    the    plailitifl'  hai.l    the  hreaches   of  the 

i"«>»i: !  een  eoiiiinitte'l.     One  of  the  rovenaiils  was  that  the  ilefen<IantM 

»houKI  not  erect  any  ..ihrr  huiMiii.'  U_\on.|  tlioM'  a^tecil  niN.n  without  the 
consent  of  the  owner  of  th.-  (state.  Wluit  the  defeiidant  liail  done  wb.s  to  erect 
certain  utone  »U\>^  n|.  an  ixit  at  the  l>ack.  Thot  was  one  hrcach,  and  a  isccond 
wa>  ill  rrs]..-.  t  ..f  a  dixT.  Tlure  wan  a  do"r  .T  f^.  li  ins.  wide  which  the  clcfciidaiit 
luid  I  t't.  6  iufi.,  and  thb>  wa.-!  ;  ■  ■  \>v  u*v>\  an  an  exit.     Thi.s 

exit  ir.-.-d  firm  wniild,  it  wn-  ,,•;  an  intolcralile  nuisance  to 

Ihc  ;  .tudieiice  Would  |«>w. 

y\  I   tliat   what   motive   the   (ilainlifl 

rai(;hl  lui  t  concenied  with,  and  the  only 

(|ueiition  ':  a  of  tlie  covenanl8  with  refcrencij 

to  the  m.i  nil!.  1  ul.      In  the  tic-  1  u!  ■  there  was  a  covenant 

hy  tlic  J.T  tlie  erection  of  certain  1  ^d  it    contained    these 

worda :   '•  A-  i  ;ni:  :         '         '  f  ainnsenicni ,  -ii')i,  liuililin;;,  cntronce  Kate, 

wall,  or  fence  nliaii  huilt  or  erected  iijmiu  mch  Jiiccc  of  land, 

riccjit  with  till-  a|  '     a  lli<'  deed,      lie  agreed  tliat  the  wonl 

'•  liiiiMin:;  "  inii-l  \, .  relation,  and  it  was  not  every  trilling 

oil.  rT.   1.  ,  f  il  ..  ,.  ,,  .,1,1  hv  a '■  huililinn"  witliin  tlie  mcaiiiiig 

.\t  the  Miuc  time,  he  did  not  nee  any 
.■iliii-  ..('ill.  w.  r.l  •• )  111!  liii  •  ■■     The  <|ueHtiun 

"  within  the 

.■;on  for  what 

>^  an  iron  i>  ste|m  ilid  amount 

illy    to   a  1    iTcach   of  the 

In  the  de<-<l  »us  a  fur:  mt  tlmt  the 

sh'>uld  Dot  U-  .nt  in  v»r.  ..••  u.m!  of  the 

w;.:  u "  nhowi'd  it  ua.s  ii..i  cuutiiie«l  to  the  fiuul  cic^.tlion.     In  hia 

lorl  ..n,  a  very   ini|x>rtaut  part  of  tlic  elevation  waa  the  aize  ami 

poaiLiuii  1^1  \Mii'luwii  and  douni,  and  an  alteration  of  a  aubntantial  cliaractcr  in  tlie 

kizc  or  (xroition  of  the  wimlown,  with  cntraocca  in  tlie  front  or  aides  of  the 

'  :    '  '.   of  the  coveiuint.     The  doorway  to  which  bit 

..Urr.  Joly  30,  1898,  p.  111. 
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1898.         attention  bad  been  called  was  in  one  of  the  elevations,  and,  in  his  opinion,  the 
Ci  utKE  )■      alteration  which  had  been  made  was  a  substantial  one,  and  he  therefore  held 
Waudingto'n.  "i'^'  t'^'''*'  a's°  ^^*^  *  breach  of  the  covenant. 

Mr.  Levett  said  that  the  really  substantial  question  was  that  the  door  should 

Romcr,  J.      not  be  used  as  a  general  exit,  but  there  would  be  no  objection  to  its  being  used 

on  an  emergency. 

His  lordship  then  made  a  declaration  that  what  had  been  done  was  a  breach 
of  the  covenants,  with  liberty  to  apply  for  an  injunction  ;  the  defendant  to  pay 
the  costs. 

Order  accordingly. 


[IN  THE  HIGH  COURT  OF  JUSTICE,  QUEEN'S  BENCH  DIVISION.] 

[Before  Pollock,  B.,  and  Day,  J.] 

_^l«?,''^^  (5)  LORDEN  &  SON  v.  PRYCE.  (i) 

Building  contract — Extras — Authority  of  architect — Effect  of  final  certificate. 

A  building  contract  contained  the  usual  clause  referring  questions  which  might 
arise  to  the  architect,  and  another  clause  (18)  requiring  that  orders  for  extras 
were  to  be  signed  liy  the  secretary  and  treasurer,  and  countersigned  by  the 
architect.  The  builder  having  completed  the  work,  the  architect  issued  a  final 
certificate  which  apparently  included  certain  extras  which  had  not  been  signed 
for  by  the  secretary  and  treasurer.  Held,  that  the  architect  having  no  power 
either  by  direction  or  by  consent  or  waiver  to  get  rid  of  clause  18,  the 
plaintiffs  were  not  entitled  to  recover  the  cost  of  extras,  although  included  in  the 
final  certificate. 

This  case  came  before  the  Divisional  Court  by  way  of  an  appeal  by  the 
plaintiff  from  a  judgment  of  Mr.  Verey,  the  Official  Referee. 

Mr.  Scott  appeared  as  counsel  for  the  appellants,  and  Mr.  Willes  Chitty  for 
the  respondents. 

It  appeared  from  the  statement  of  Mr.  Scott  that  the  plaintiffs  were  builders, 
and  the  defendants  a  committee  of  gentlemen  representing  a  religious  body  who 
employed  the  plaintifts  to  build  a  chapel  at  Wimbledon,  the  contract  entered  into 
being  dated  November  25,  1894.  The  contract  sum  for  doing  the  work  was 
£3688,  the  contract  being  in  the  usual  form,  and  containing  the  nsual  stipula- 
tions. The  builders  commenced  to  do  the  work,  and  amongst  other  things  in 
the  contract  they  had  to  provide  additional  sums  for  certain  classes  of  work, 
amongst  others  being  a  sum  of  £160  for  heating  and  gas-fittings.  In  the  autumn 
of  1895  some  question  arose  as  to  who  should  pay  the  sub-contractors  for  the 
amount  of  work  they  were  employed  to  do  by  the  plaintifts,  and  it  was  ultimately 
aiTanged  that  £120  should  be  taken  out  of  the  £3688,  the  defendants  jiaying 
that  direct  to  the  sub-contractors,  so  that  it  reduced  the  amount  due  to  the 
plaintifts  to  £3568.  The  plaintifts  were  paid  during  the  progress  of  the  work, 
and  before  the  final  certificate  of  the  architect,  the  sum  of  £3600,  and  they 
claimed  in  the  action  the  sum  of  £133  8s.  2d.  beyond  that  as  jier  the  architect's 
certificate  of  August  25,  1895,  and  the  point  at  issue  was  whether  the  architect's 
certificate  was  binding  on  the  defendants  or  not. 

Baron  Pollock :  That  makes  it  more. 

Mr.  Scott  replied  that  the  plaintiff's  were  claiming  for  extra  work  besides. 
The  learned  counsel  said  that  he  contended  that,  under  the  terms  of  tlie 
contract,  the  architect's  certificate  was  final  in  the  absence  of  fraud,  but  the 
learned  Official  Referee  took  a  different  view. 

Mr.  Baron  Pollock,  without  calling  upon  the  counsel  for  the  respondents,  in 
giving  judgment,  said  that  the  case  no  doubt  involved  a  question  of  great  practical 
importance,  because  it  dealt  with  the  construction  of  a  contract  which  was  of 

(i)  Builder,  April  25,  1896,  p,  369.     See  generally,  as  to  orJers  for  extras,  ante,  p,  182, 
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common  lUily  occurrence  ;  but  lie  thought  when  that  haJ  (•wn  naiil,  that  it  wa»  ' ; 

«.  .  I...r  .,.  ,,',nl,,i,  .  ,-.,iiH  l«  clear  tliat  on  tho  point  of  law  in  the  proHcnt  c*»«  n„„„[j,  *  Sosi 
le  to  a  correct  conolujiion.   The  Kefereo  liu'l  l^i  deci'lo      r.  J*iivib. 

!i   vva-t  duo  to  the  iilalntifTii  of   £1.U   X'.  'IJ.—lUo  

.1  r  the  contract  in  .|Ueiition— was  loyally  due  from     Tolluck,  U., 

t  Aiid  the  plaititilK  to  hiM  mind,  had  entered  into        j,"  j 

a  contract  '.iiey  liail  clearly  defined  what  wa»  the  contract  between  '  '    ' 

Ihcni  and  ^  -^  were  piven  to'  the  architect  who  acteil  on  the  jmrt  of  Iho 

dcfcndanta.       1  vcr  pven  to  the  architect  wan  by  claUMj  2  of  tho 

p-n-ml  .-..ndiliu;  ntracl,  which  provided  that  any  'luejition  which  mipht 

•  •   tho   uiattrutU,  workraan.Hhip,  delay,  mode  of  cxcciitinj;  the  work, 

•  .n  i<(  dr«wini!«,  ()uantilie«,  upecificationH,  etc.,  should  bo  subniitted 
!  ill  any  |>oint  in  acconlanco  with  tho 
<  4  on'  the  contractor  without  api>cal." 
'l  ,  .'i!to  IM,  however,  laid  down  as  clearly 
a  •  ;  the  order  was  to  be  si^Tied  by  tho 
I-  '  ••  •'  ■•  I'-liitect,  and  ujwn  tho  words 

tly  clear  that  tho  architect 

!  .     ,       ,  .....  ;.   .;  or  by  way  of  consent  or 

wiiv.r,  :■;  18.     To  hold  that  ho  could  do  ».i  would 

I  •   •  .4  ;.       ...jnlract  for  tho  i>arlies,  and  net  aside  tho 

nd,  and  the  appeal  was  disroiocd  with  coat«. 


[IN  THE  UIGU  COURT  OF  JUSTICE,  QUEEN'S  BENCH  DIVISION.] 

[Beforo  Mr.  Justice  Donman.] 

(6)  SCHOOL  BOARD  FOR  LONDON  v.  JOHNSON.  (*) 

Duit'iinij  etmtraei — Action  to  rteortr  eott  of  making  gooil  derialiont  o/jpnirmy 
a/Irr  eomplttion — ilinnr  dtviatiunt — Contribulury  iieyliyence  of  emjJoyrrt 
and  tkeir  agenlM  in  mrveillance. 

The  <i«fni<Unt  was  a  builder,  who  liad  done  work  for  the  London  School 
Iki.ir'1  ')\>'.  titract.4  in  reference  to  as  many  schools,  and  the  prexont 

ai:tr>ii  u.i-  ..ainst  him  to  recover  sums  amounting  to  £3070  in  all.  in 

ri'j'<-ct  of  ■!•    I  ^'    -I  .  I  "-rformance  of  tlieso  contracts.     'Iho 

acli.iii  c.ini.'  en  Tr  ••  >  in  .May,  I8'jt,  when,  after  some  dis- 

cu.'»»i')n,  it  max  arrangci  ti.  .'  >tild  Ix-  referrcil  to  an  arbitrator  to  bo 

nanii'd  by  him,  and  who  -  am.     He  nanicil  Sir.  Henry  A.  Hunt, 

a  •urvoyiir.  wlio.  after  haiiu.;  Im  ;j  -ii..i..:-i,  which  extended  over  Iwenty-foiir 
(Uy,  m.j'l'-  lii'*  ri'i-rt,  and  tho  matter  came  on  for  argument  Iwfore  his  lordship 
'^' ^  •  '' ••  1  r. -•  III  •iilinsri.  Tf-m  tin'  ■■•■■-•■»  it  was  »uggc<itv<l  bv  tho 
1  it  lii<  1   rl-hip  «li..nl  1   li  IV.'  !'  iiunicatlon  witli  Mr.  llunt, 

J  ■'■     •  •■  ■'.  L"n:'  i;t  nn'il  llii'  li  i  :  ..    -    :.e. 

.Mr  .   -  i;  I    ihi!    th-'   [.l.iiii'.'N  sued  tho  defendant  to  recover 

a  lar  •  •     '■  ■»    :'.    !   •..'.  .  r  omittol  to  bo  duin-.  Iv  bini 

ikjniv  year  contracts  in  :■  . 

thr--'  ll"i:  :  n  the  architect'-  , 

!  ■■>'    '  w  1  •  ,  have  danm^'-s,  n^i- 

w  •:    ■  I-    :  -id   th>'   fsrt   thnt   (lie 


-:.  1   w.tli   --WUlul  ■                        ;  ,  aiil   I'    ■  i'Jii  '-jI   tlie 

r.  tital  if  within  fm.                     'f  the  ci.r  the  works 

iiei'-ci  an«iiig  from  improper  mati.nAi  or  workmanship  ononia  i«c  found,  the 

(i)    llm.llrr.   \.,v.   ?«.    KM.    [•.   411. 
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coutmctor  sliould  make  it  good  at  his  own  cost.  Tlie  certificate  of  the  architect, 
showing  the  final  balance  due  to  the  contractor,  should  be  conclusive  evidence 
that  the  work  liad  been  completed,  and  that  tlie  balance  was  payable  ;  but  with- 
out prejudice  to  the  contractor  being  liable  in  a  certain  event.  Then  carao 
Clause  '^2,  which  provided  that  no  final  or  anj-  other  certificate  should  relieve  the 
contractor  from  any  fraud,  defaidt,  or  wilful  dex'iatiou  from  his  contract;  but 
that  ho  should  remain  for  four  years  liable  for  sucli  acts.  The  plaintilfs  alleged 
that  there  had  been  fraud,  default,  or  deviation  from  the  contract,  and  that  by 
reason  of  this  they  had  sufiered  loss  and  damage.  When  the  case  came  on  for 
trial  he  (Mr.  Justice  Denman)  expressed  the  opinion  that  to  entitle  the  plaintifls 
to  recover  they  must  sliow  that  there  had  been  something  in.  the  nature  of 
"  scamping  "  work  ;  and  it  was  arranged  that  upon  the  report  of  the  arbitrator, 
'  he  should  direct  judgment,  from  which  judgment  there  should  be  no  appeal.  The 
arbitrator  was  to  report  whether  the  defendant  had  been  guilty  of  fraud,  default, 
or  wilful  deviation  from  his  contract ;  whether  there  had  been  "  scamping "  of 
the  work  with  a  view  to  his  own  iuterest;  or  wilful  deviation  from  the  contract 
with  the  same  view.  Since  the  case  was  last  before  the  Court,  his  Lordship  said 
that  he  had  seen  Mr.  Hunt,  and  had  also  carefully  gone  through  the  shorthand- 
writers'  notes  of  the  proceedings  before  him,  and  he  had  no  doubt  of  the  correct- 
ness of  the  conclusions  at  which  that  gentleman  had  arrived.  He  had  found 
that  the  defendant  was  not  personally  guilty  of  fraud,  but  that  to  a  certain  extent 
a  plumber  was  guilty  in  laying  light  lead  in  the  gutters  to  the  extent  of  7  cwt., 
and  of  the  value  of  £5  5s.  He  reported  that,  generally,  the  work  had  been  well 
done — notably,  the  lead  work,  the  joiners'  work,  the  plasterers'  work,  and  the 
brick  and  stone  work;  and  that,  although  there  were  serious  failures  in  the 
drainage  work  of  at  least  one  school,  he  did  not  consider  that  the  work,  as  a 
whole,  liad  been  scamped.  He  then  referred  to  various  deviations  from  tlie 
contract  that  had  taken  place  uiider  certain  circumstances ;  aud,  in  conclusion, 
he  remarked  that  tlie  defects  that  had  manifested  themselves  in  the  buildings 
could  not  have  existed  without  the  contributor}-  negligence  of  the  School  Board 
and  its  agents.  His  Lordship  said  that,  even  assuming  that  there  was  some  blame 
to  the  defendant's  foreman  in  reference  to  work  done  and  to  deviation  from  the 
contracts  in  reference  to  tlie  drains,  he  thought  that  Mr.  Hunt  was  right  in  saying 
that  the  deviation  was  not  intended  to  put  money  into  the  defendant's  pocket,  but 
was  due  rather  to  the  loose  surveillance  of  the  foremen  and  clerks  of  the  works. 
Upon  the  whole  he  (Mr.  Justice  Denman)  had  no  hesitation  in  giving  judgment 
for  the  defendant,  with  costs. 


1805. 
Dec. 


[IN  THE  COURT  OF  APPEAL.] 

[Before  Esher,  M.K.,  Lopes  and  Kay,  L..JJ.] 

ROOME  V.  HACKNEY  BATH  COMMISSIONERS.  (/) 

Building  contract — Suspension  of  work  in  hreacli  of  contract — Arhitration  (o 
assess  amount  due  to  builder — Award — Whether  sum  awarded  caii  he 
retained  to  secure  extra  cost  of  comjihtion. 

The  defendants  having  wrongfully  seized  the  works  which  had  been  partly 
performed  under  a  building  contract,  the  plaintifi'  sued  for  damages  for  breach  of 
contract.  The  damages  were  assessed  by  an  arbitrator.  In  an  action  u])on  the 
award,  the  defendants  claimed  to  retain  all  or  part  of  tlie  amount  due  under  the 
award  as  security  for  the  extra  cost  of  completmg  the  work.  Held,  that  the  non- 
comjiletion  was  due  to  the  defendants'  breach  of  contract,  and  that  the  plaintiff 
was  entitled  to  judgment. 


This  was  an  appeal  by  the  Hackney  Baths  Commissioners  from  the  order  of 
(0  BuilJer,  Dec.  17,  1895,  p.  429, 


UNREPORTED  CASES.  G67 

^'                                                                "!     '            k-avo  to  ciifiiivc  an  awnnl  I83j. 

lit.  „  

li                                                                                  10.  1K04,  Hiulor  which  Mr.  ii^l^'J; 

Itoci                                                                                      ;.  fur  £3ti,t)<W.     Till-  wnrks  I1.\tii  t'lm- 

^                                                r,    l"*'.'l,uiil   S\t.  li'iip-  iiiftili' ortiiin  >!.           '     K  miukimkiu. 

■II.     Thi'  nusnl  of  Mr.  Cubilt  NichuN,  th  

Icl  i33-.'l  t.p  1.0  |u.hl  I.)  .Mr    1 M.riii  '■■f'"';^*';,!.'-" 

1                                                                           him  ihc  id.ild  u(  tlic  arhilmliiiii  aii<l  v^l**!*"'! 
..>  >  wiir:ii  4   i'>  i>'laiii  thu  £^21,  <ir  altcriuiliv(.'ly  mxiiu 
'Si  of  their   contract,  a.s  nccurily  for  extra  cost  of 


K*v,  UJJ. 


M       '  .   HX'..   an<l   Mr.   Mnciiinrraii  a|>|H.'ari--l  for  the  B|i|H'llaiity.   thu 

•  '•iiii  III  I  Mr    |iickcii.H,  y.C.,  ami  Mr.  U.  M.  limy  for  the  rct<|ion<lcnt, 
.Mr.  !. 

'II:  ill  lii^  iu'Liiionl,  Haiti:  "  I  am  of  o|iiiiioti  the  aiipcal 

iiiiut  Iw  ':  .ii>l  iKiw  with  tlif  awuni  n.s  nn  nunnl,  hut 

what  i^  V.  hnv.'  inn!.-  tli.'  .r.hr.     Now  wliat  is  it  that 

•wani'/     lliTu  w  ii  <l(iin;  work  for  thews 

I  .»n<l  it  is  tnie  to  liay  i:  ^  took  |)os.soKioii  of  all 

tlic  u.'i^  tlutl  he  hail  ilone,  aiiil  of  ail  lii.-,  i.xjU  uu.l  ol  hin  plant,  aii<l  thereu|Miii 
Up  rotiipUiri'       What   'li-l   In-  roniplniii  ofV      The    |iarticiilnr>,    whieh    he    was 

liii  of.    lie  nays  "  You  to-.'-  m 

the  contract,  hut  wliat  I   '  I 

1-,  ihii  1!  A  I    \(.iir  i.iu:i  \4ir!'  h  1  r'  ■■  'mm  tininhitig  the  work.     1  i.ii.iipt 

Miy  that  you  were  not  entitleil  to  tak  n  l>ccaiLM<  I  have  not  lininhe'I  thu 

•  "'      '    •     '    •  I  '  ■      •■       -'  ,t  y.uT  iii.in,  hv  Kwss  mi^coniluct,  not  only 

carryin;;  on  with  my  workmen,  hut  also  hy 
i  vere  supplying  me  with  pMxLs,  your  clerk  ol 

il  •  M.;  my  contract,  an^l  you  slipulatcl  that  ymi 

'  >    "  ■  ".'lit  to  |iay  me  (lnma;,'os,  iiui^niuih 
y  you.'     Now,  if  the  hreaeh  of 

:..  ?     l>ama^'<-s,  an^l  nothing  else. 

f     Ity  their  hreacli  they  tuny  have  liroii>;lit  it 

lUM!  of  the  rontmct,  hut  it  whs  a  hreaeh  of  the 

!  .  wluit  were  his  ilama^enV     Why.  Ihe  ilinerence 

I   hive  been  in  if  they  h.i'l  not  comniitte<l  that 

'i    he   wait  when   they  lunl  committeil   that 

.  iliat  breach  he  woiiM  liave  I>een  entitldl  to 

h  111;  \uk-\  done,  but  he  could  not  claim  tluit  becauxo 

rk,  and  he  did  not  give  up  the  work  voluntarily,  hut 

J  ri  ■.  •.  iitel   him  from  doin^  the   work.      The   moment   lliat  was 

v.iliie  of  the  work  that  ho  liad  done  wa.s  |Mkrt  of  the  damages. 

He  wa-.  prevented  frmii  earning  the  rest  of  his  liart  of  the 

jirolit  tlial  he  would  have  m.ide  if  he  had  earned  on  the 

■   ■     ■       '  '  ■'        lie  ou(;ht,  is 


breacii. 

ulld    ll 

breach. 

Iflh. 

the  \ 

ho  lu 

l>ccau.«e 

tl.cV     i 

pKtahllili 

1-   -  ■■ 

led.  th.' 

"     '  1 

it  eiic  Corn- 
..    . .    1    i: 

;^  whatsocvt-r  of  tlie  Kaitl  1: 

1 

,  .,i.li-.it       t.r    ill     r.-f ,...   f     , 

taiidun<l>T 

.■    i1l.\    i.r.-- 

Tliat  Uii  1 

'.'\r,  an  aw  _  •• 

money  at  oni<'.     1  i-niiiioi  ■uiy  ;  .1  wron;;.      i  am  ]M'rteetiy  certain 

ttiat  he  wan  al«.>lut<'ly  r;;ht  in  ii  an  awani  that  tlicrc  should  l>c 

no  delay.  It  U  an  award  fir  •I.iiu.i.'-t,  aicl  llierefore  there  i.s  no  jwwcr  on  tlicir 
part  to  retain  the  niuney.  Tlr  y  uro  Iniuml  to  pay  it  at  oiKe.  I  tliink  the 
Ieam<xl  jud^e  was  riijht.  and  t!  lUst  l«  <lijtmi*»c<I." 

Lord  Jiiatices  Lo|iea  and  K-i.  i,  and  llic  apjical  was  dtsmiitMid  with 

cwta. 
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[IX  THE  HIGH  COURT  OF  JUSTICE,  KING'S  BENCH  DIVISION.] 

[Before  Mr.  Justice  Bruce.] 

I8a9.  (8)  SMITH  v.  JOHNSON,  (m) 

Baildbig   materials — Mortar — Sup^ily   of  defective   mortar — Mortar    used    in, 

huilding — Building  required  to  be  pulled  down — Damages. 

The  defendant,  in  building  a  house  for  the  plaintiff,  used  mortar  which  was 
compounded  otherwise  than  in  accordance  with  the  byelaws  in  force  in  the 
County  of  London,  in  consequence  of  whicli  the  plaintitf  was  compelled  by  the 
County  Council  to  pull  down  and  rebuild.  In  an  action  for  damages  it  was  held 
that,  inasmuch  as  the  plaintift"  had  no  reasonable  opportunity  of  inspecting  and 
rejecting  the  mortar,  he  was  entitled  to  recover  the  full  cost  of  pulling  down  and 
rebuilding,  and  also  damages  for  the  loss  of  ground  rent. 


The  plaintiff,  a  lodging-house  keeper  in  Wliitechapel,  employed  the  defendant, 
a  builder  and  contractor,  to  build  a  dormitory  to  one  of  his  lodging-houses,  and 
contracted  with  the  defendant  to  supply  the  mortar.  The  mortar  was  supplied 
and  the  building  erected.  After  the  building  had  been  erected  the  plaintiff  was 
served  with  a  notice  from  the  London  County  Council  to  pull  down  and  rebuild, 
on  the  ground  that  tlie  mortar  was  not  composed  of  one  part  of  lime  to  three 
parts  of  gi-it  or  sand,  in  accordance  with  the  London  Building  Act  of  1894.  (n)  The 
plamtiff,  in  accordance  with  the  notice,  pulled  down  and  rebuilt,  and  brought  an 
action  to  recover  from  the  defendant  the  whole  cost  of  pidling  down  and 
rebuilding,  and  also  the  loss  of  ground-rent.  It  was  proved  that  the  mortar  was 
defective,  and  his  lordship  found  that  it  was  so  supplied  by  the  defendant.  The 
plaintiff  also  proved  that  in  a  wet  state  the  inferior  quality  of  the  moi-tar  could 
not  be  detected. 

Mr.  Rufus  Isaacs,  Q.C.,  and  Mr.  Groser  appeared  for  the  plaintiff,  and  Mr. 
McIntjTe  for  the  defendant. 

Mr.  Rufus  Isaacs  argued  that  the  damages  were  the  natural  consequence  of 
the  defendant's  act,  and  that  the  test  was  whether  the  defective  quality  of  the 
mortar  could  have  been  detected  before  being  used.  He  submitted  that  it 
could  not,  and  that  the  defendant  was  liable  for  what  happened  by  its  use. 

On  the  other  hand,  Mr.  Mclntyre  contended  that  the  damages  were  too 
remote.  He  submitted  that  it  could  not  have  Ijcen  in  the  contemplation  of  the 
parties  that  if  the  mortar  was  bad,  the  plaintiff' woiUd  have  to  puU  down  and 
rebuild.  If  the  defendant  supplied  bad  mortar,  the  plaintiff'  should  have 
rejected  it. 

At  the  conclusion  of  the  argimients  of  counsel,  his  lordship,  in  giving 
judgment,  said  that  the  question  was  whether  the  plaintiff,  by  reasonable 
diligence,  covild  have  discovered  the  defects  in  the  mortar  before  using  it.  He 
came  to  the  conclusion  on  the  evidence  that  he  could  not  when  the  mortar  was 
in  a  wet  state  before  being  used,  and  that  the  cost  of  pulling  down  and  rebuilding 
could  properly  be  recovered  from  the  defendant,  and  he  was  also  entitled  to 
damages  for  loss  of  ground-rent. 

Judgment  was  accordingly  entered  for  the  plaintiff  for  £101,  with  costs. 

(»i)  Builder,  Feb.  4,  1899,  p.  126. 

(h)  See  the  byelaws  now  in  force,  ante,  p.  643. 


t'NBKI'OBTKI)  TASKS. 


GC9 


[IX  TlIK  HIGH  COURT  OF  JL'STICK,  KINGS  BENCH  DIVISIOX.J 
[Before  Mr.  Jiutice  I'billiraorc] 
(9)  AlTKni.KY  I'.  M.VHK  PATRICK  &  SOX.  (o) 

Damagt  eaiutJ  fcy  huilJing  nverationt — Fall  of  party  wall — Sefjtigmct  of 
hntidrr't  ftirrman — Liaoility  of  builiirr  unJrr  indemnity  claiite. 

'   vetl  the  ilefi'mlaiitH  tn  pull  down  muI  reliuilil  liis  limisc. 

•  •I  tluit   tlio  ilcfi'inlanlH  wore  U>  dc  ri'!>|><>i(>il>le   fur  !(«», 
.%n<l  that  tlicy  woul<l  have  to  niake  K'mhI  tlio  sanio,  this 

•  ..iilv  t..  xhr  )ui!lii..',  "  Imt  alno  to  the  prcnuM'S  niljoiiiiii); 
»f  llio  clffi-mlaiitM'  furfinan  in  iiiiikint; 

.  the  wall  fvll,  ami  the  iilniiititr  hail  tu 
JJtiJ,  tlut  hv  wAn  t'UlillvU  tu  recover  the  cuxt  of  rrbuiMiiig  from  the 


Tl. 
Tli- 


>l»v  -."J. 


TJti"  win  !»n  action  bronj?ht  by  the  plainlifl*,  the  owner  of  Xo.  45,  Groat 
'"  reet,  to  recover  from  t)ie  ilefetHlantii,  a  linn  of  buildcni,  ilainagvs 

Mr.  .Maia-Aio,  K.C.,  anil  Mr.  .\.  M.  Bremncr  api>eareil  for  the  plaintiff;  and 
Mr.  It.  It.  1 1.  Arland  fur  the  difiiiilniiti*. 

It  apjM-arc<l  tliat  the  plainlifT,  wLsliin^  to  liavc  hix  hoUNt*  pulleil  (K)Wn  ami  rebuilt, 
entcrnl  into  a  contract  with  the  di'fi'iiilaiit.i  fur  that  piiqxMo  on  .Innii.iry  10, 
IWJO,  by  which   the  defcmlan'  !   tu  execute  the  works  inttiiili'd   lo  lio 

done    in    pulling   down    ami    r^  iio  house   and    premi^e!^    in    question. 

The   contr-.  ■•    ■  '  ■  ■  IihI   tluit   tli-     i.  :■  u'iitnlii   were  to  lie  re»|KiMsilile   fur  lotw, 
(iamafce,  '  and  tlutt  thcv  would   have  to  make  gooil  the  same,   this 

ptoviiiiun    .  '  '"I'y  to  the  buildiut;,  "  but  also  to  tJic  premises  adjoining; 

ami  conti  to  the  iiMjierty  and  ponton."     nefendaiits  also  con- 

trnrti-.I  t  !.  .Ill  I  'li.r.'  iii.  an.l  lii  ir  awoy  the  whole  of  the  then 

1,  and  Were  to  "  cITecliuilly 

iiinsciiueiit  on  the  pulling 

re,  the  party  walls  niid  the  public  way  and  other 

r  the  same  and  make  pssl  nil  dnmn^'e,  if  any, 

U  liir  nil  injury  and  damage,  not  only  to  prii|HTty  but 

(III  i  I  miy  work  disturlifl  to  rinjfB,  flatu,  HkyliKiits,  or  other 

lueiit  uiKin   the   works."     Iiefeiidnnts   per- 

'.  and  the  plaintiff's  caso  wan  that  they  did 

till-  ndjiiinini;  preniiiws,  ami  did  not  shore  up  the 

h  was  tliat  the  wall  of  No.  •••>,  Great  Marll>orou;;h 

In  coiuuvjuence  of  I'      '  ■  to  the  ndjuinin;; 

tl  action  against  the  |  :  ilcfctidants,  and 

I VII'  "■  '         '',  which  Mini  i.iiiiiiir  bad   imid.     In 

adilitiiin   •  ided  aUiut  t'J.jXK  in  dofemlini;    that 

action.       >  '  ■'•    f<-ll    down,    had  to  |>ay    the  London 

County  '  ;  .    and    also    i^>    fur    arebilectfi'    fees.      In 

theae  cin  ....  , 1  from  the  dcfendanta  the  daniageti  lieforc 

inentionc<l. 

l)cfrn<Iantit  by  thoir  defetico  dpnic<l  that  thoy  IumI  boon  K^ilty  of  nof(li(Conce, 
atMl  allet;e<l  tliat  a«  ibey  bnd  n.lril  under  the  i.rdcni  of  the  plaintifTs  arcbitcct  in 
the  matter,  tb"  nnbit'    t  •<! .  ;.niiliy  uf  mclii^'ence  in  urderint;  them  to  do  the 

denied    tliat  they   were  liable   to   |iny   tu   the 

:.<id  |«i<l  to  the  tenants  uf  ibi-  ndjoinin'/  prujicrty, 

with  the  tenants,  at  tbi:'  ^sl  all 

■  )  the  premises  and  ways  .  rty  of 


and  aliHi  (•> 
to  |>erw'n-. 


II- t  • 
|«rt 


■..11^   l.u.!.l 
Ks  under  I' 

r-'  ■  r  ii: 


Work   in  i|ii<-stir.ii. 
pUintifl  lb"  "MMi  if 


<a)   B-UJrr,  JalM  7,  IVft,  f.  U7 


G70 


APPENDIX. 
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BIark  Pat- 
hick  it  Son. 


1902.  the  tenants.     Whilst  denying  Uability,  defendants  paid  into  Court  £2701,  and 

said  that  that  sum  was  sufficient  to  satisfy  the  plaintilf's  claim,  except  as  to  the 
costs.  Defendants  also  counterclaimed  against  plaintifl"  for  the  sum  of  £200,  the 
balance  they  alleged  to  be  due  to  them. 

His  lordship,  in  giving  judgment,  said  that  the  plaintiff  claimed  as  against 

riiillimore,  J.  the  defendants  the  money  he  had  paid  to  somebody  else  in  respect  of  the  fall  of 
the  wall.  The  defendant,  as  contractor,  had  agreed  with  tlie  plaintiff  as  building 
owner  to  be  responsible  for  any  loss,  damage,  or  defects  arising  from  accident, 
carelessness,  or  otherwise ;  also  to  make  good  any  loss,  not  only  to  works,  but  to 
premises  and  ways  adjoining.  That  being  so,  it  appeared  to  him  that  there  was 
no  question  for  him  to  consider  beyond  that  of  tlie  contract.  He  had  no  doubt 
that  the  defendants  were  responsible  to  the  plaintiff  under  the  contract,  and  the 
only  other  question  he  had  to  consider  was  the  measure  of  damages.  He 
thought  that  there  was  negligence  on  the  part  of  the  defendants  and  negligence 
wliicli  caused  the  accident.  He  did  not  impute  any  negligence  to  the  defendants 
personally.  Mr.  Patrick  had  given  his  evidence  in  a  very  satisfactory  manner, 
and  had  evidently  intended  to  do  everything  that  was  right  in  the  matter.  Nor 
did  he  think  that  there  was  gross  negligence  on  the  part  of  anybody,  but  he  was 
of  opinion  that  there  was  negligence  on  the  part  of  the  defendants'  foreman  or 
bricklayer.  He  thought  that  the  wall  fell  because  of  the  holes  that  were  made 
near  its  base.  Ko  doubt  the  wall  was  a  bad  wall,  Init  his  belief  was  that  the 
final  cutting  of  the  holes  brought  the  wall  down,  and  he  came  to  the  conclusion 
that  the  wall  fell  because  of  the  holes.  There  would  be  judgment  for  the 
plaintiff  for  the  sura  he  had  paid  in  respect  of  the  wall,  viz.  £4286  and  the 
costs,  and  the  costs  in  tlie  present  action.  There  would  be  judgment  for 
the  defendants  on  the  coimterclaim  for  the  £200,  mth  such  costs  as  they  were 
entitled  to  on  that.  The  £2701  which  defendants  had  paid  into  Court  would 
he  paid  out  to  the  plaintiff  in  part  satisfaction  of  his  claim  against  defendants. 
Judgment  accordingly. 


1H02. 
Nov.  (i,  7, 


[IN  THE  COURT  OF  APPEAL.] 

[Before  the  Master  of  the  Rolls,  and  Romer  and  Mathew,  L.  JJ.] 

(10)  GRAHAM  V.  THE  COMMISSIONERS  OF  WORKS,  (p) 

BuihUng  contract — Architect — Authority  of  architect — Poioer  to  delegate  the 
duty  of  supervising  and  rejecting  materials — Forfeiture — Waiver  of 
forfeiture —  Question  for  jury. 

An  architect  employed  in  accordance  with  the  terms  of  an  ordinary  building 
contract,  having  first  ascertained  that  portions  of  the  timber  used  M-ere  not  of 
the  stipulated  qualit}',  delegated  the  duty  of  particularising  what  timbers  were 
to  be  removed  to  the  clerk  of  the  works.  Held,  that  he  was  entitled  to  do  so. 
Held,  further,  in  the  circumstances  of  the  case,  that  the  question  whether  the 
defendants  had  waived  the  right  of  forfeiture  by  delay  should  have  been  left  to 
the  jury.  (g). 


This  case  came  before  the  Court  of  Appeal  on  the  application  of  the  defendants 
for  judgment  or  new  trial  on  appeal  from  a  judgment  of  the  Lord  Chief  Justice 
of  England,  after  trial  wtli  a  special  jury  at  the  Leeds  Assizes,  on  August  G, 
1901,  awarding  the  plaintiffs  an  inquiry  as  to  damages. 

The  Solicitor-General  (Sir  Edward  Carson,  K.C.,  M.P.),  Mr.Tindal  Atkinson, 
K.C.,  and  Mr.  Askwitb,  appeared  for  the  appellants;  and  Mr.  Scott-Fo.x,  K.C., 
and  Mr.  Waugh,  for  the  respondents. 

The  Solicitor-General,  in  opening  the  case,  said  that  the  defendants  appealed 

(p)  Buihier,  Nov.  15,  1902,  p.  456,    This  case  liiid  been  before  the  Court  on  another 
point  in  1901.     See  65  J.  P.  677. 
{q)  As  to  architect's  power  to  delegate,  see  p.  88,  ante. 
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^^^'         inspect  the  joists  himself,  but  being  satisfied  frum  what  he  saw  of  the  timber  on 

Graham  r     *'^®  ground,  and  of  wliat  Mr.  Beaumont  said  about  it,  he  instructed  this  gentle- 

The  Com-'    "^'^i  "ot  to  allow  the  timber  to  be  used.     On  November  14  he  received  a  report 

MissioNERs;  from  Mr.  Beaumont  that,  notwithstanding  his  protest,  the  builders  were  still 

OF  Works,    using  the  timber  in  tlie  roof.     On  November   15  the  architect  WTOte  to  the 

~  builders  that  he  was  compelled  to  insist  upon  their  removing  from  the  roof  all 

the^RoHs  and  ^'"-''^  timber  as  was  objected  to,  and  that  such  parts  would  be  pointed  out  to 

Konier  and     them  by  the  clerk  of  the  works.     He  told  the  builders  also  that  unless  this  was 

Mathew,  L.JJ.   done  within  a  week,  the  work  Uiider   the   contract   would   be   stopped.     On 

November  16  Mr.  Beaumont  wrote  to  the  builders  and  specified  the  pieces  of 

timber  objected  to.  He  had  gone  on  to  the  roof  and  marked  with  a  blue 
pencil  the  pieces  of  timber  objected  to.  One  of  the  plaintifl's'  firm  then  seemed 
to  have  come  down  and  seen  Mr.  Beaumont,  and  said  he  would  remove  the 
timber  in  question  if  that  would  put  an  end  to  the  whole  of  the  gi'ievances  and 
complaints.  Mr.  Beaumont  said  he  had  no  power  to  say  any  such  thing,  and 
then  the  builder  said  he  would  do  nothing. 

On  November  24  a  gentleman  acting  for  Mr.  Oldrievc,  who  was  ill,  gave  the 
builders  notice  that  they  had  made  default  in  not  removing  the  defective  timber 
from  the  roof,  and  requiring  them  to  remove  same,  and  replace  with  sound 
timber,  failing  which  the  Commissioners  would  jiroceed  as  they  might  be 
advised.  No  notice  was  taken  of  that,  and  eventually  the  defendants  terminated 
the  contract,  and  took  possession  of  the  works.  The  learned  counsel  said  that 
the  Lord  Chief  .Justice,  while  agi'eeing  that  there  had  been  sufficient  notice  to 
the  plaintills,  thought  the  defemlants  had  not  brought  themselves  within 
Clause  24,  because  the  defendants  allowed  Mr.  Beaumont  to  mark  the  individual 
pieces  of  timber  objected  to,  and  that  their  architect  did  not  do  so.  He  held 
there  had  been  no  adjudication  by  the  architect  at  all.  The  whole  question  was 
whether  the  architect  had  sufKciently  indicated  to  the  builders  what  was 
complauied  of. 

Lord  Justice  Eomer  :  What  I  suppose  the  other  side  will  say  is  that  this  was 
not  notice  by  the  architect  of  defects  which  he  had  satisfied  himself  were 
defects ;  but  notice  of  defects  which  his  subordinate  bad  decided  were  defects? 
The  Solicitor-General  said  that  the  contention  from  the  other  side  seemed  to 
he  that  in  every  such  case  the  architect  must  himself  get  a  ladder  and  go  up  on 
to  the  roof,  or  down  a  manhole  into  a  drain,  and  specify  ever}'  particular  piece 
of  timber,  brick,  or  pipe  he  objected  to  as  being  defective.  His  (counsel's) 
contention  was  that  the  architect  had  the  right  to  say  to  a  competent  man,  and 
whom  he  knew  to  be  competent,  "  You  pick  out  the  pieces  of  timber,  bricks,  or 
pipes  you  say  are  defective." 

The  Master  of  the  Rolls :  This  matter  has  often  been  discussed  ;  I  mean  the 
limits  of  the  architect's  rights  where  he  is  himself  delegatus,  and  how  far  he  can 
delegate  to  anybody  else. 

The  Solicitor-General :  Yes  ;  there  are  some  authorities.  I  tliink  what  they 
come  to  is  this  : — If  the  architect  saj's,  "  I  am  not  going  there  at  all ;  I  am  not 
going  to  look  at  the  timber,  and  I  appoint  another  man  to  do  that  because  I  am 
too  busy,"  that  would  not  be  enough.  But  if  ho  is  in  daily,  or  the  customary, 
contact  with  the  work,  and  exercising  proper  supervision  over  the  work,  and 
leaves  the  carrying  out  of  certain  details  to  another,  he  is  not  delegating  his 
position  at  all.  He  is  merely  having  the  assistance  of  persons  he  is  entitled  to 
have. 

The  learned  counsel,  in  conclusion,  submitted  that  the  learned  Lord  Chief 
Justice  had  misdirected  himself  on  the  matter,  and  that  the  defendants,  in  all 
the  circumstances,  were  within  their  rights  in  terminating  the  contract. 
Mr.  Tindal  Atkinson  followed  on  the  same  side. 

Mr.  Scott  Fox,  on  behalf  of  the  defendants  in  support  of  the  judgment  in  the 
Court  below,  contended  that  inasmuch  as  the  defendants'  architect  had  not 
himself  personally  inspected  the  timber  used  in  the  roof  which  was  objected  to 
by  the  clerk  of  the  works,  the  defendants  had  no  power  to  terminate  the 
contract.     The  contract  provided  that  the  architect  was  to  be  the  judge  in  such 
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pU  '"'.v  to  tl.o  cl.rk  of  il,e  wnrks.     The  1902. 
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rnl  the  r«ht   to  Rive  the  notice  .letennini.uj  the 
iivc<l  their  n^'ht  to  do  so. 
•  r.p!i..|  on  iho  whole  ca«c,  and   Mr.  Waugh 
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rmination  of  the  conlrnct.  and 
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,      -  "">  unlew  til.-  jiiiiii-i  could  come  to 
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[IN  THE  HIGH    COURT    OF  JUSTICE,   KING'S  BENCH  DIVISION.] 

[Before  Mr.  Justice  Channell.] 

1904.  (11)  PATMAN  &  FOTHERINGHAM  v.  PILDITCH.  M 

July  16. 

Bills  of  quantities — Words  incorpoivHng  the  hills  of  quantities  into  the  contract 

as  part  of  the  descrijition  of  the  vmrk  to  he  done — Effect  of  incorporating  the 
hills  of  quantities,  (s) 

This  was  a  claim  by  tlie  plaintiffs,  a  firm  of  builders,  against  a  building 
o^\^ler,  who  acted  as  his  own  architect,  for  £2708  14s.  Id.,  balance  of  an 
account  for  money  paid,  work  and  labour  done,  and  materials  provided  in  the 
erection  and  completion,  fit  for  occupation,  of  a  block  of  flats,  etc.,  on  a  site  in 
Southampton  Row,  pursuant  to  a  contract  dated  July  13,  1900.  The  contract 
provided  that  the  plaintifl's  should  well  and  substantially  execute  and  complete, 
fit  for  occupation,  for  the  sum  of  £17,338,  the  several  works  required  to  be  done 
in  the  erection  and  completion,  fit  for  occupation,  of  a  block  of  flats  and  shops 
thcrevmder,  on  the  site  of  Nos.  120, 122,  and  124,  Southampton  Row,  Bloomsbury, 
in  a  good,  sound,  lasting,  and  workmanlike  manner,  according  to  the  plans, 
invitation  to  fender,  specif  ration,  and  hilh  of  quantities  signed  by  the  plaintifl's, 
and  within  the  time  specified  in  and  subject  to  the  conditions  annexed  to  the 
contract.  The  plans,  specification,  invitation  to  tender,  and  conditions  had  been 
prepared  by  the  defendant,  who  was  both  architect  and  emjiloycr.  The  plaintifl's 
also  undertook  to  work  according  to  such  other  detailed  drawings  as  might 
thereafter  from  time  to  time  be  prepared  by  the  arcliitect.  Tiic  contract  also 
provided  that  the  plaintifl's  and  the  defendant  should  observe  and  comply  fully 
with  the  conditions  thereto  annexed,  and  that  the  defendant  would  pay  the  smu 
of  £17,338,  or  such  other  sum  as  might  become  payable  under  the  contract,  in 
accordance  with  the  said  conditions,  which  should  bo  read  and  construed  as  part 
of  the  contract. 

The  statement  of  claim  endorsed  upon  the  writ  alleged  that  the  amount  due 
to  the  plaintifl's  under  the  contract,  and  in  respect  of  certain  extras,  etc.,  was 
£18,458.  The  plaintifls  claimed  the  right  to  add  to  the  contract  i)riee,  (a) 
the  cost  of  certain  variations,  for  which  prices  had  been  settled ;  (b)  the  cost  of 
ccrtam  variations,  for  which  no  price  had  been  settled  ;  (c)  a  sum  in  respect  of 
eiTors  in  a  bill  of  deductions  ;  (d)  a  sum  in  respect  of  eiTors  in  the  original  bfll 
of  quantities,  less  the  value  of  items  which  would  disappear  owing  to  variations  ; 
(e)  the  fees  of  a  quantity  suiweyor  for  taking  out  quantities,  measuring  variations, 
and  making  up  accounts  (2  jier  cent,  on  total  amount).  Giving  credit  for  certain 
omissions,  and  for  £15,750  paid  on  account,  the  total  amount  claimed  was 
£2708  14s.  Id.  The  defendant,  by  his  defence,  alleged  (a)  that  the  plaintifl's 
had  been  guilty  of  delay,  and  (b)  that  throughout  the  period  during  \Vhieh  the 
worlvs  were  executed  the  defendant  acted  as  his  own  arclu'toct,  and  from  time  to 
time  gave  the  plaintifl's  orders  in  writing  upon  his  order  forms,  and  that  no 
variations,  deviations,  or  extra  works  were  ever  ordered  b}'  him  or  with  his 
authority  without  his  giving  such  orders  in  WTiting.  He  denied  that  there  were 
errors  in  the  bill  of  deductions  or  in  the  original  bill  of  (|uantities,  or  that,  if 
there  were  any  such  eiTors,  he  was  imder  any  liability  in  respect  thereof  He 
also  denied  that  he  ever  agi'ced  to  pay,  or  tliat  lie  was  liable  to  pay,  the  fees  of 
the  quantity  surveyor  enii)loycd  by  the  jilaintifl's.  He  also  counter-claimed  for 
certain  sums  alleged  to  have  been  over-paid  by  him  to  the  plaintifl's.  By  their 
reply,  the  plaintifl's  alleged  that  it  was  owing  to  the  defendant's  negligence  or 
misconduct  in  preparing  bills  of  quantities  that  it  became  necessary  for  them  to 

(i)  This  report  hcis  been  compiled  from  the  pleadings  and  a  shorthand  note  of  the 
judgment,  kindly  lent  to  the  editors  by  Messrs.  Ford  Lloyd  &  Co.,  solicitors  for  the 
plaintiffs.     See  also  Buibler,  July  16,  1904,  p.  7:). 

(s)  From  an  epitome  of  the  decision  in  this  rase,  see  p.  9,  ante. 


the 


UNHErOUTED  CAShX. 

nv.u.    .^1         .     '   V^  ''■"'"'""'»  »"•!    ••;»«•  "f  q.u.ntitio«    wore    ^•-  •, 

.rthit..,.   »,„1  „.  ,„,h  a  „u.nra-r  is  ...  ren-lor  any  decWons  left  ^     in.     v  .  .o 
term,  of  il,..  ,-.„imrt  unfair  to  ll.o  i.lainliffH  ""^ """"•'  '««  «"  "mi  !•>   tlic 

4;  f,- :  ;;rr;i,';i:„v:r,'„!';i.!;;;;,r.,'.;  •"— ' '- "«  t.ui..»  ,  >„. 

Mr.  Jii>tk'i>  <  I 
i.-ot«>i<U-ra)>Io  .1 
are  in.   ti-  nr. 
the  ^ 
1-aju' 

if  n 


Li: 
Kill 


iiion  or  )>' 

■     ivn~  ii.  t'. 


contract  an  a  ik-.M-ri|.ti..n 
ran  «lo  «>.    Th-r-  •'  - 
roalract  m,  ai 
time  wliata  l>i: 
n  a  rule,  hv  ? 
mn.!.'  in  -uili  i 


t..f.nl!v 


prep»rc<l  I 

think  it  a: 

tncting  1 11 

Km  certaii. 

If,  in  hi*  . 

will  be  \ia 

that  caiiKc  of  n 

oiil^-  caono  of  a.  '      . 

action  against  liim  as  contracting  |«rty. 


675 


1901. 

Patmax  i 

FuTiir.iiiat;- 

HAM  r.  Pll.- 

KITrii. 

(luDiiell,  J. 


jiii|(;mont :  This  ninlter  in  one  of 

conlract.    Tlie  liill.s  of  .juantities 

n  •"N.  r      i  I,  ,vo  hevn  r.f.rre.1  to  a  Niatom.nt  of 

ich  lie  Hays.  .I.alin;,',  I  think,  with  the  or.linarv 

„  ■     'J   "  ,":  "•'■"  •m.lcr»t.H>.|,  a,„|  tfun   it  lin.l  heiii 

t«n  one  caM>    tl-t  thw  .l.<„„,<.„,.  ,l.e  bill  .,f  ,,„antitios.  where 

1  HI.  .n.l  n.a.|..  ,-r,  ...    '  the  other  .loetini.'nts.  whether  hy 

i  !■>  the  contract,  or  ns  a  xeinnit'o 

•■'■  '  '■•  ■ .tin  to 

tanccji 

,      .    '        ,   -  ■■-  •■■■■ "  .  ■■   itiU)  the 

liy  clear.      IK-  Kpenks,  in  k'II'  rnl  wonbi,  of 
rtliin>,'x,  a  schclule  to  the  contract,     lie 
Il ;  an.|  if  it  i>.  intro<lucc<l  into  the  contract  it^elf, 
ihut  tho  oiK-mtion  of  it  ilencnj.s  npon  the  ni.«le 
1  into  the  contract.     Because  it  is  [H-rfcclIv 
|iuintitie«,  nn-l  ha.s  been  iirejinr.  il  as  and  for 
if  the  |iartiM  like  to  incori-.rate  it  into  their 
«oik  IN  iliat  is  contractc.1  to  Ik;  lione,  tliev 
"  I'"  1  H  111  the  contract,  yon  luivc  p.l  to  conslnie  the 
it  mcaas.     I  Mij.|Kwe  every  one  nn.lerstands  bv  this 
—      i)w  It  coiiu-s  into  o|Knition.    It  is  prei'mrwl, 
n  who,  nndcr  a  (qscial  arrangement  tliat  w 
' '"'rk.    If  there  were  no  Kiich 
-  Were  subniitlcil  to  telnler, 
....    .....,„1  have  to  jiay  his  own  clerk 

■ver,  it  is  done  in  a  dilTerent  wav.  an<l 
,,      ,     ,,  ■        ■'"■ '"''■'■•r  knows  anvihim,'  about  it, 

ll.e  builder  in  each  ,«rr  .  ntands  vcrv  much  in  the 

n  f^-t.  m  -iuitp  the  «amc  ,  if  b.  Iia.l  been  ori«i.u.llv 

out  the  .luaniities  for  him  himself,  allhouKli  he 
•  '-"-    lifTereiit.     In  this  |>articular  cas<',  the 
•  r  the  biiiMiiig  lu  be  built  for  him,  is 
•  in  rri-nr.|  to  this  buiMiiii.'.  .ii,.|   iI... 
'iilin;{  the  word- 
■'T. "    In  some  i.  .. 

In    liad  the   bills  of  'iiuintities 
•  lie  |>n'{«re<l  them  himtu'lf.      I 
'•  rent  cliarecters.     He  is  a  con- 
•r.     Ah  a  rontrarlin-/  farfy  he 
litit-«, 
.-.  he 


■■    ^    I ...*-.  "ti-i    iji.ii   I-.    tii.'  .aij I 

A»  to  that,  it  ii  nece«*arj-  to  see  what 


Itabk  to  tb«  lNii1<ler  wlio  ba<l  eoiplnrH  .-.d  paid  bim  /nr  lakiaf  oat  Ih*  qa>atiti». 


2x2 


(K<U.) 


67(5 


APPENDIX. 


Patman  ife 

FOTHEBING- 

IIAM    !•.    PlL- 

UITCH. 


190-i.  is  the  true  meaning  of  this  contract  so  far  as  it  relates  to  work  ■which  is  to  be 
done  for  the  £17,338.  As  a  general  rule,  of  course,  contract  work  is  described 
in  jilans  and  a  specification.  The  bill  of  quantities  is  the  estimate  made  by 
some  outside  person  as  to  the  quantity  of  work  which  those  plans  and  specifica- 
tions show,  and,  assuming  that  it  is  properly  done,  the  works  descrilied  in  the 
bills  of  quantities  and  the  works  described  in  the  plans  and  specification  would 
Channell,  J.  l,e  identical.  In  this  case  the  suggestion  is,  and,  for  the  jnirposes  of  argmncnt 
only,  it  has  been  admitted,  that  tney  are  not  identical,  and  that  tliere  were 
very  large  discrepancies  between  the  bills  of  quantities,  which  were,  in  point  of 
fact,  made  out,  and  what  ought  to  have  been  the  true  bills  of  quantities  upon  the 
contract  plan. 

Now,  those  being  the  facts,  the  contract  is  entered  into  in  this  form  :  "  The 
contractor  will  substantially  complete,  etc.,  for  the  sum  of  £17,338,  the  several 
works  required  to  be  done,  in  the  erection  of  a  block  of  flats  on  a  site." 

If  it  had  ended  tliere  it  would  have  been,  of  course,  absolutely  and  entire!}' 
indefinite.  The  next  sentence  is,  "  in  a  good,  sound,  lasting,  and  workmanlike 
manner."  That  is  the  manner  in  which  the  work  is  to  be  done,  and  we  liave 
not  yet  got  the  particular  description  turning  the  indefinite  block  of  flats  into 
some  definite  amount  of  contract  work.  Then  it  goes  on:  "  According  to  the 
plans,  invitation  to  tender  to  specification,  and  bills  of  quantities  signed  by  the 
contractors."  The  words  "  signed  by  the  contractors  "  grammatically,  and,  in 
fact,  in  this  case  no  doubt  apply  to  all  the  things,  although  I  do  not  suppose  the 
invitation  was  signed  by  the  contractor.  It  may  have  been.  But  the  plans 
were  signed  by  the  contractors.  The  specification  was  signed  by  the  con- 
tractors. The  original  bill  of  quantities  was  not  signed  by  the  contractors ;  but 
the  priced  bill  which  he  gave  in  was.  I  think,  therefore,  that  those  bills  of 
quantities  signed  by  the  contractors  mean  the  priced  bills  of  quantities. 

Following  those  words,  "  according  to  the  plans,  invitation  to  tender  to 
specification,  and  bills  of  quantities,"  that  is,  following  upon  an  indefinite 
description  of  the  work  to  be  done,  it  then  becomes  necessary  to  iiml  the 
description  of  the  work  that  is  to  be  done,  the  thing  that  turns  a  block  of  flats 
indefinite  into  some  definite  block  of  flats;  and  this  must  be  found,  somewhere 
or  another,  in  these  words  that  follow,  "  the  plans,  invitation  to  tender,  specifi- 
cation, and  bills  of  quantities.''  But  it  is  also  necessary  to  find  in  these  four 
documents  the  mode  of  doing  the  work,  because  that  has  come  just  before  in 
"  a  sound,  lasting,  and  workmanlike  manner,"  according  to  these  documents. 
These  four  documents  are  therefore  expected  to  do  two  things  :  (1)  define  the 
work  that  is  be  done  and  turn  the  indefinite  "  a  block  of  flats  "  into  the  definite 
block  of  flats ;  and  (2)  set  forth  the  instructions  as  to  the  mode  in  which  the 
work  is  to  be  done.  Is  it  to  be  said  that  some  are  to  be  looked  at  for  some 
matters,  and  some  for  others,  or  are  all  of  them  to  be  looked  at  for  both  ]nir- 
poses  ?  I  think  if  there  is  anything  material  in  any  one  of  them  for  either  of 
the  two  purposes,  it  must  be  looked  at  for  that  purpose  as  well  as  for  the  other. 
So  far  as  these  documents  have  got  anything  jnaterial  to  both  purposes,  they 
nmst  be  looked  at  for  both  purposes  to  define  the  work,  and  also  to  show  the 
mode  in  which  it  is  to  be  done.  For  which  jiuiposes  are  the  bills  of  quantities 
to  be  looked  at?  The  bill  of  quantities  is  tlie  document  which  says,  when  you 
liave  got  it  incorporated  like  this,  what  the  quantity  of  the  work  is  to  be.  Mr. 
Lawrence's  argimient  is  that  I  must  deal  with  it  in  the  same  way  as  in  any 
contract,  or  anything  else  we  have  to  constnie ;  that  is  to  say,  I  must  deal  with 
the  specific  as  oveiriding  the  general  words  and  governing  them,  just  as  even,  I 
think,  without  a  clause  to  that  eflect  in  a  contract,  one  is  bound  to  hold  that 
figured  dimensions  override  some  dijuensions  arrived  at  by  taking  the  scale. 
I  think  that  there  is  a  great  doubt  about  the  way  in  wliich  one  should  look  at  it, 
but  on  tlie  whole,  I  cannot  help  feeling  that  Mr.  LawTence  is  right  in  saying 
that,  if  it  was  merely  desired  to  introduce  bills  of  quantities  for  the  purpose 
of  showing  the  way  in  which  the  extras  were  to  be  priced,  that  has  already 
been  sufficiently  done  by  Clause  7.  (w)     I  think  it  was  unnecessary  to  introduce 

(u)  Clause  7  of  the  contract  provided,  in  eSfect,  that  all  additions,  omissions,  orvBrUtioDB 


rXBEPORTKD  CAStZ-S.  677 

the  WDnls  ••  liilU  of  ■  in  tho  way  in  which  tliiji  was  ilone,  iink-sx  it  was  •*>*. 

intriMlfl  to  makr  t  iiIht  il>H-unii'ntH  with  wliiih  it  in  cutipUMl,  a     „    

|«rt  cpf  what  T'  Aliat  tho  wi.ric  was,  anil  for  tho  |iunHMu  of    y,*^^'^"  *" 

turning  llic  ill':  iitu  niiiio  iletinito  amount  of  work.      Fhiit  in    hah' r.'l'iV- 

iiut  the  first  tiiuc  1  have  iu<I  c'X)«^[iL'nc'e  >>f  thi-M.'  hiiihlin);  contmctx,  an<l  I  liavo         inn  ii. 

alwayii  takon  tho  viow  tliat,  wlioii  tho  hill-i  of  (|uniititio.s  woro  intriHliioocI  laiiil   I  

I  '  'f  two  i-ajio?!  of  tho  kiii<l}  ill  this  |iartioular  way,  aiul  riinilo  jmrt  of    Channell,  .1. 
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My  viow,  thoroforo,  not  arrivo<l  at   l>y  any  iiiL'an.s 

""'  '  -       ■'     '   "      '    ■- nuii  tliu  plans  can  ho 

put  :  .:iy  Willi  tliu  plans,  and 

"'"  •  ■.  ".»-.........:..     I ...-.-.  i...  .1-.  timt  tiling;  IS  |K)ssililu 

at  it  is  in  thcso  matlopi  .  then  tho  <|iiantitios  pmviilo  tho  amount 

I    If  ill  til..  i-Durso  of  doin^  the  work  tho  contractor  is  iliroctoil  to 

rk  for  tho  pur]««so  of  nuikin;;  it  ncconl  with  what  it 

I  to  the  huiKlin;;,  I  think  lliat  then  tliat  is  all  oxtra, 

Mirtlier  things  in  tho  contract  aa  to  tho  niodo  in  which 

1  I  <>u  tho  wholo,  tliat  tho  hill  of  i|iiiintitic.-<  is  incnqHiratoil  into 

thi"  ■  nf  tho  ili-xripliiiti  iif  tho  contract  work,  ami  tliat,  thcrc- 

'  '  h  llioro  nii;;ht  jiossilily  lio,  an<i 

..t  sliajio,  as  I  liavc  said  l>cforo,  if 
uiily  uru  u'liiiiitcd,  the  jilaintifT is  iieccaHarily  cntitjcd 
'  ■  ho  has  hoon  allowed. 

I  -jy.  t  it  my  judKtiient,  suhject,  of  ctiurse,  to  tho  reference,  will 

b«  on  till  n  of  the  contract  for  the  plaiiitilT.     My  view  is  tliat  tho 

whole  of  t  1^-  ih'r    !'i  •  1  into  this  contract  as  i«rt  of  the  (lescription 

of  the  coil'  :   1    i  1'  I.  lure,  as  he  is  rc<juired,  in  onlcr  to  complete 

the  Work,  111   I  -.  tii.tii  IS  III  tho  ijuantities,  lie  is  entitled  to  have  tliat 

as  an  oxtra.     '1  ly  tho  hamu  thin;;. 

Mr    ii.ii--       !  -.'■  .  i't;i!,.d  to  have  tho  work  comprised  in  tlio  plaint 

and  in  the  hill  of  i|uantities. 

Mr.  ■  must  l>o  so.     Hut  al-out  the  won!  "  coni- 

priwd."     v:  '111  not  pi  to  iiuantity.     I  should  not  liko 

mv-<  If  1.1  ml  form  like  that.     I  am  imt  hy  any  moaiw 

not  lie  i-asos  of  accidental  oinissinn'*  from  tho  i|uantities,  an 

.  of  a  thiic  that  nii;;lit  not  lie  dearly  s|iecilied  in  the  plans 

rt  of  tho  contract  Work,  liko  the  tloorini;  in  the  case  ymi 

'•«n  to  put  it  like  tiuit.     I  mean  to  say  that  where  there  is 

~uch,  for  instance,  as  a  quantity  of  hrickwork,  tluit  is  the 

'^ivl  if  in  onler  to  do  a  thin;;  which  makes  a  huildin;;  in 

,''      ■■  ill"  plan,  von  desire  to  use  more  than  you  are  to  he 

■    '■  ^         •    ropirdod  as  an  extra.      I  should  have  to  deal 

•  which  evoryhiMly  must  understand  are   to  lie 

initted  in  tho  ijuantities.    The  case  of  W'illiaint 

\ .   r  I  iT-*  iriat. 

Mr  'V  matter,  ami  tlierc  would  proliably  li«  a  disciMiion  in  tho 

•  '       ^*'  •■' '  ■••-'-''■[■  stay  execution  and  rcucrvc  tho 

'f?  ' 

,,.rl      "C       \ n1      .vmII      ,,,,.1..      „,.,. 


I  that,  if  ncccmaiy,  theac,"  that  ia,  (he  diacre|«ncieii,  "  arc  to  bo  gono 
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into  liy  ail  arbitrator,  ami  the  question  of  tlio  construction  of  tlic  contract  is  to 
ued  first   on    tlie  assumption,  not  admitted  except  for  the  purposes  of 


Patman  & 


lie  ar: 


loriiEJtisi;-  ar!,anncnt,  that  discrepancies  to  that  araoimt,  or  to  some  other  amount,  e.xist." 

1IA51  !•.  PiL-  Tliat  is  the  basis  on  whicli  you  are  to  go.     Upon  the  construction  of  the  contract 

DITCH.  I  decide  that  t!ie  bills  of  quantities  are  part  of  the  descrijrtion  of  the  contract 

Chatinell  J  '*^'°'''^'  '"^"'^  "'''''  ^^^  whole  of  the  documents  must  be  construed  together. 


1906. 
Mav  U. 


[IX  THE  COURT  OF  APPEAL.] 

[Before  Vaughan  Williams,  Stirling,  and  Moulton,  L.JJ.] 

(12)  GEARY,  WALKER  &   CO.,  LTD.  v.   LAWRENCE  &,   SOX.  (2) 

Hub-contract — Suh-contract  contained  in  a  htteflmvimj  references  to  provisions  of 
head  contract — Construction. 

This  was  an  action  brought  by  the  jilaintiffs,  wood  flooring  contractors,  of  11, 
Queen  Victoria  Street,  E.G.,  against  the  defendants,  Messrs.  Walter  Lawrence 
&  Son,  of  Waltham  Cross,  a  firm  of  builders,  to  recover  a  balance  alleged  to  be 
duo  under  a  buildmg  contract.  It  originally  came  before  Mr.  Justice  Kennedy, 
sitting  without  a  jury  in  the  King's  Bench  Division.  He  gave  judgment  for  the 
jilaintift's.     The  defendants  appealed. 

Mr.  G.  A.  Scott  ajipeared  for  the  appellants,  and  Jlr.  J.  Eldon  Bankes,  K.C., 
and  Mr.  Lewis  Thomas  for  the  respondents. 

:Mr.  Scott,  in  opening  the  case,  said  the  question  the  learned  judge  had  to 
decide  was,  v.'hether  on  Jlay  12,  1904,  the  sub-contractors  were  entitled  to  sue 
the  main  contractors  for  the  balance  of  their  account.  On  that  date  the  plaintitl's 
issued  their  writ  claiming  £106  2s.  The  case  for  the  defendants  was  that  the 
Jilaintiffs  had  commenced  their  action  prematurely.  Defendants  .said  that  they 
were  entitled  to  hold  the  balance  initil  all  the  work  was  approved  by  the 
architect. 

[Lord  Justice  Moulton :  The  pomt  is  whether  the  action  was  ripe  at  the  date 
of  issuing  the  writ.] 

Mr.  Scott  said  that  that  was  so.  Although  the  amount  sued  for  was  com- 
paratively small,  the  case  raised  a  question  of  great  imjiortance  with  reference  to 
building  contracts.  The  defendants  on  January  23,  1902,  entered  into  a 
contract  with  the  Edmonton  L'rban  District  Coimcil  to  erect  swimming  baths,  a 
council  chamber,  council  offices,  etc.,  the  contract  price  working  out  at  some- 
thing between  £30,000  and  £40,000.  Defendants  agi-eed  with  the  plaintiffs  to 
do  the  wood  flooring,  etc.,  for  £1058.  Of  this  £952  had  been  paid,  and  the 
action  was  brought  to  recover  the  balance.  The  contract  between  the  plaintitl's 
au<l  the  defendants  was  dated  March  11,  1903.  Under  that  contract  the 
plaintifis,  the  sub-contractors,  agreed  that  the  work  should  be  done  and  the 
materials  supplied  to  the  satisfaction  of  the  architect,  Mr.  W.  G.  Scott,  and  that 
thoy  would  maintain  it  for  a  certain  period.  Defendants  further  alleged  that 
under  their  own  contract  with  the  Edmonton  authorifj'  they  only  received 
80  per  cent,  of  the  amovint  due  for  the  work  done  untU  a  certain  period,  and  that 
the  plaintiffs  were  subject  to  the  same  terms  as  to  money  being  retained  as 
sccm-ity  fur  the  work  bemg  properly  done.  Mr.  Justice  Kennedy  held  that  the 
retention  clause  did  not  apply  to  the  plaintiff's,  and  gave  judgment  for  them  for 
£88  19s.  It  was  submitted  on  behalf  of  the  appellants  that  at  the  time  the 
plantifl's  issued  their  writ  the  money  was  not  due  under  the  contract,  and  that 
therefore  the  decision  of  Mr.  Justice  Ketmedy  was  WTong.  The  material  clauses 
in  the  main  contract  between  the  Edmonton  authority  and  the  defendants  were 

(z)  Taken  from  the  JJuUda;  May  19,  190C,  p.  5G4. 


I'VBK.rORTKD  (  A.SEK.  679 

'                            h  was  ill  tlie  mnw  linn--  ns  Clan--'  "20  uf  the  fdnn  of  Aj^cmciit          lOoC. 
i  V  llio  lE'Jval  IiL^tituti-)  i>i '  mil  CIiim-h:  30,  wlik'li  ran—  

■*  Tba  cootnrtor  thall  be  rntillnl  under  Uia  wrtidcatM  to  b«  IuumI  bv  tha  anhitort  to  ,V  '^''f'"    - 

Ik*  eoBliactor,  and  within  (oaitcMi  day*  r'    '              •       ■                                     ••      i,,.  ,"•  . ,' ;,  JT" 

•apiemr  fran  lioi*  to  Uin«  by  iuUlm.                                                                                    ■  i  IL.. 

Ih*  vdM  of  1300  i..r  If.n  al  tV  r.a»...n                                                                                          1  *  ""'' 

f xrrutrd  in  llir  '  i  h«n<l  amuunUi  to  the  lum  of  fiWiO,       Oi'ir  _. 

i  ium  tpf  i2<>0<i,  when  the  |_ 

»urkft  arr  ,  -fa  further  luui  of  i^UM) 

within  a  ft.  mtinn  of  luch  period  nf 

UUM  aKMi'.  "u  h  .11  !  anil    in  like   manner  tn 

[Mill III  I  i  [HTimi  of  ''14  from  final  rompletion 

•ad  mum  ■'  .-  t..  th'^  ?:  .hi  meaoin;;  lirrenf.      Hie 

arrhitect  tlial.  nilii   Uus  rlauii^.     Nn  certt6rate  uf 

tl»e  arrbite<-t  •!.  .  ■•  ■»  to  the  nuffirieocy  of  any  work 

or  matert*!-  ♦  .t...  .- ...rr^.-i^,^  from  liia  Itahility  t'l 

make  i;o(.i  rartor  when  applying  for 

a  crrtiti«-dt>  .irchiti-ri  an  appri>xiniat« 

ttatemnl  uf  ihc  vriA  cxccutcJ,  UlscU  uu  ihc  urininal  c.'^Limate." 

1?  •    ,  t  t.f  March   1»5,   1W3,  was  its  MIdW'.  : — "Wo.  the  iirnU'nii>ni'''l. 

M<-  Walkir  .V  (.'<>.,  Lt«l..  of  11.  yiicon  Virtorin  Stri'ot.  K.(".,  horoliv 

^'  ■^■-  ' ■••    ■"•  -I'  viic  aii<l  olhiT  work  nt  the  Town  Ilnll, 

I  owcr  K<liiiiinloii,  for  Wnllrr  Ijiwrcnro 

.'.  -  '  .       . -iMil  to  till' nri-liitrrt's  iiilirt- satisfaction, 

oril'  U  liavo  Ix-pn  or  will  In-  Miit  lis  from  time  to  time  l>y  the  Kaiil 

Wai'  •  o  >V  S..I1.  111.'  Work  to  he  cnrrieO  out  oh  nn<l  when  rojuired  hy 

them;  W'  '  claim  shall  he  iiunle  l>y  lis  for  any  extras  of  niiy 

kiml,  uiii.  11  onlereil  in  writin;;  hy  the  said  Walter  IjiwTence 

Sc  Son.  an<l  llint  we  wiil  niaiiitniii  in  |iro|>er  working;  or^ler  the  whole  of  the  work 
cxecntol  hy  us  until  the  expiration  of  the  time  for  which  the  saiil  Walter 
Lawrence  i  Sm  are  Isiutiil  hv  their  employers  uniler  their  contmct  dated 
Janii.nry  -'.I,  IWtJ,  and  we  will  also  iiidciniiify  them  oi.'ainflt  any  lows  ii|M)n  any 
<|U.-  •  h  iiuty  ariM!  under  Clause  2t)  of  the  conditioiiM  of  the  coutmct 

abi.  ■'■••I.  aii.|  tlic  terms  of  )inynient  for  the  work  in  (piestion  shall 

b«  '  H'  aa  tliotw  set  forth  in  (^'laase  .30  uf  the  said  cotnlitions  of 

c»ii'  rTe<l  to;  and  in  fact  we  ore  williir.;  and  herehy  a^;roc  to  Iks 

boil!  -  .     -.        .    .      .  .1     •.  rms,  clauses,  and  ctiiiilitions  Bs  Bct 

forti 

Mr.  i  iiii'i  Ml.  i.<  \M-   ii ^1-.  having  Hupjiortod  the  judgment  of 

Mr.  Ju>'  y, 

1,-1  1 -•■  \\Mi:-o.     '—  .-:%;.. .  ;...! i    -lid  Ihot,  haviiiR  regard 

to  ■  'I  'lie  |«rli<-s  knew  the 

roi;  r  in  his  eviilencc  slated 

Ihn'  in  the  oripnal  contract 

liot  Willi    that   exoe]ition 

th.  |«rtie«  knew   the  courxo   of  hu-siiiesa  and  what 

err'  It  aecmcl  tn  his  lor<lsliip  that  the  intcn'eniiiK 

err'  iri-hile<t  did  not  on  the  fare  of  them  say  tliat  any  jorticular 

wii  1  in  the  amount  certified  for.  and  in  these  circumstances  the 

onus  lav  uh  the  plaintilTs  to  show  tliat  the  certificates  did  in  fact  include  the 
work  itj  •pie<ifi"ti  Ho  <h"M'/h»  the  pr»j><-r  way  to  consinie  the  dr>runient  of 
March  Ifi.  r."  '.in//i'«  Clousoa 

?0  an<l  .Hi  of  al  auth'irity. 

He  thou:;ht  tin  j  .ai,-  ;:    I,  rl  1 1.,'  ■!  !•■  ii  •  niiiicd  at  the  time 

they  hmnght  the  niii..n  t.i  miccloI  in  ■•  of  their  occoont, 


(a)  Sm  F.  VIII.,  CI.  !0,  amlt,  p.  386. 
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and  on  these  gi'oiinds  he  was  of  opinion  that  tlie  judgment  of  Mr.   Justice 
Kennedy  should  be  set  aside. 

Lord  Justice  Stirling  said  he  always  regretted  to  find  himself  diflering  from 
Mr.  Justice  Keimedy,  but  he  came  to  the  conclusion  that  his  judgment  could 
not  be  ui>held.  He  agreed  that  prima,  facie  the  covering  letter  of  March  16, 
1903,  ought  to  be  treated  as  introducing  a  new  term  into  the  contract  whicli 
was  accepted  bj'  the  defendants  by  their  making  no  objection ;  l)ut  as  neither 
side  desired  in  any  way  to  rely  upon  the  letter,  it  was  far  better,  he  thought, 
that  their  judgment  should  not  rest  upon  that,  and  he  was  quite  content  to 
proceed  upon  the  formal  contract  of  March  IG,  1003.  The  question  turned 
upon  these  words :  ' '  And  the  terms  of  paj'ment  for  the  work  in  question  .shall 
be  exactly  the  same  as  those  sot  forth  in  Clause  30  of  the  said  conditions  of 
contract  above  mentioned."  It  has  been  said  that  it  was  impossible  to  give 
effect  to  that  stipulation.  His  lord.ship  was  not  persuaded  of  that.  What  were 
the  terras  of  i)ayment  as  they  appeared  from  Clause  30  of  the  contract  ?  First, 
that  the  contractor,  meaning  there  the  main  contractor,  was  to  be  entitled  under 
the  certificates  to  be  issued  by  the  arcliitect  to  him  to  payment  by  the  emploj'er 
by  instalments  at  the  rate  of  80  per  cent,  of  the  value  of  work  so  e.xecuted  in 
the  building  until  the  balance  retained  in  hand  amounted  to  £2000,  after  which 
time  the  instalments  were  to  be  up  to  the  full  value  of  the  work  subsequently 
executed.  The  contract  of  which  Clause  30  was  a  part  was  a  contract  to  erect 
buildings  at  a  cost  of,  speaking  in  round  figures,  about  £28,000,  and  £2000  was  to 
be  the  fund  which  was  to  be  kept  in  hand  by  the  employer  by  means  of  deductions 
from  the  amounts  which  appeared  by  the  architect's  certificates  to  be  due.  The 
sub-contract  with  which  they  had  to  deal  was  in  comparison  a  very  small  contract. 
The  whole  simi  which  was  to  be  received  in  payment  was  somewhere  about 
£1000,  and  obviously  therefore  literally  the  £2000  (if  that  was  read  as  behig 
part  of  the  contract)  would  make  it  impossible  to  work ;  but  what  the  document 
of  March  16,  1903,  said  was  not  that  Clause  30  was  to  be  read  in  its  very 
language  into  that  docinnent,  but  that  the  terms  of  payment  for  the  work  were 
to  be  exactly  the  same  as  in  that  document.  One  of  the  terms  of  Clause  30  was 
that  a  sum  of  £2000  of  £28,000  was  to  be  retained.  It  seemed  to  his  lordshij) 
that  the  exactly  similar  term  woulil  be  that  a  like  jiroportion  of  the  £1000 
should  be  kept  in  liand  and  that  the  sub-contractor  should  from  time  to  time 
receive  from  the  main  contractor  80  ])er  cent,  uji  to  the  time  when  the  sura 
bearing  the  same  proportion  as  the  £2000  bore  to  the  £28,000  had  been 
accumulated,  and  after  the  full  pajanent.  Then  that  being  the  term  as  to  the 
payment  of  the  instalments,  the  clause  contained  a  provision  as  to  how  the 
£2000  which  was  to  be  kept  in  hand  was  to  be  dealt  with.  It  provided  that 
the  contractor  should  be  entitled,  under  the  certificate  to  be  issued  by  the 
architect,  to  receive  a  payment  of  £1500,  being  a  part  of  the  £2000  when  the 
works  were  i)ractically  completed,  and  in  like  manner  to  payments  of  a  further 
sum  of  £30f3  within  a  further  period  of  three  months  or  as  soon  after  the 
expiration  of  such  ])eriod  of  three  months  as  the  works  liad  been  finally 
completeil,  and  in  like  manner  to  payment  of  the  balance  of  £200,  within  the 
period  of  twelve  months  from  final  completion  and  all  defects  were  made  good 
according  to  the  true  intent  and  meaning  thereof.  Having  got  over  the 
diifioulty  as  to  the  £2000,  it  seemed  to  him  that  there  was  no  difficulty  in  saying 
that  the  stipulation  that  the  terms  for  the  jjayraent  of  the  retention  money 
should  be  dealt  with  in  a  similar  manner ;  that  the  fund  kept  in  hand  should  be 
divided  into  three  parts,  one  of  which  l)ore  the  same  proportion  to  the  total 
retention  money  as  the  £1500  did  to  the  £2000;  then  the  second  part  which 
would  be  dealt  with  would  be  a  sum  which  bore  the  same  pro|iortion  to  the  total 
amount  of  the  retention  money  under  the  sub-contract  as  £300  to  the  £2000,  and 
then  there  would  be  the  ultimate  balance  ascertained.  So  far  it  seemed  to  him 
that  effect  could  be  given  to  the  contract,  but  then  there  followed  the  stipulation 
which  had  created  a  considerable  amount  of  difficulty  to  him,  because  there  was 
a  positive  stipulation  that  the  architect  would  issue  his  certificate  in  accordance 
with  that  clause.     Then,  prior  to  the  contract  of  March  16,  1903,  the  architect 


UNKKl'OKTKU  CASEt<.  tiill 

111  1   )-;:.4    ;.     ;.    ;  !■•   I   ii         i.-   i-iTtiricato»   to  anv  Mib-cuiitractur   uinlrr   llio  Ij***. 

I  .  ^  '■    ill  -mil  III  IiLh  Inr.UIiir.  a   lirVniiltv  wliii-li  lia<l  l<i  l>o  mi-t        Gkakt 

II  uf  tliat  wnx  on  l)i>  >       lli>  lliiiii;,'lit    lli.il   hulli     Wai  k»ii'.k 

I  ••II  awarf  uf  tlio  cmir  ;[••».•..      In  fait  Mr.  Walker,    ('.>.,  Lti>.  r. 

'  really  ailiiiitt«Ml  tliat,  alllinii^'li  lio  iliil  n<it  ailniit  lluit  lio  kni-w     UiwKKsta 

t  ■  tlie  iliKtril'Ulioii  of  tlio  retention  money.     It  m-onie)!  to  liiin        *  ^"'- 

I  way  to  rea<l  the  elaui<c  in  that  ca.M:  was  to  treat  them  a.i  I'lin,'       v»ii  •luiii 

Willi  the  iiTtilieate!.  in  accorilanee  with  which  |>ayment*  «<  rr      Willi. in>. 
»K  U-in;j  tliiuM'  which  were  to  l>c  i-wue"!  hy  the  an-liiteot  to  tin-  main    Stirliui;,  aod 
'Mf\  !i"l  to  treat  thin  claUM.-  an  intrixhicin;;  a  »e|idrate  l>ar>;ain  fur  Moulton,  UJ. 
•  tween  the  main  rontraclor  ami  the  mib-contmclor.     That 
!  the  tnie  con-<lriiction  of  the  claiiM>,  it  Kvemeil  to  him  that 

;t  tliat  they  Wert-  entitled  at  the  time  when  they 
'<  1  n-coverin;;  the  lialance.     Tliat  a|i|K.-are<l  to  his 

'    '  •■    '     '     :  lietwcen  the  |>nrtiea 

;iou  to  the  (leiltictioiis 

In-  t  <u  I  ip'i  .■iij'Miiii.  It  wan  tnie,  exceiilin;; 

;  hut  10  |>er  cent,  was  alwayit  retainol.     llolh 

,  ... i  with  that,  anil,  of  coiirve,  it  wait  coni|><.'tent  for 

'  to  waive   his  slrii-l   ri^'lil".      N'l  ilifticully  aroso  until  the 

r  •  ,1  I.,  for  the  iiayment  of  tlu'  lialance,  the  ilelny  in  which 

In  him,  liv  the  <lelay  on  the  inrt  of  the  an'liitcct  in 
.tor  a  certilicate  which  eiilitleil  him  to  any  jKirtion  of 
t  :  wan  oiitKtanilin;:.     lie  tlioii;,-ht  it  wa.s  plain,  therefore,  that  tho 

J  !  1  make  out  their  com',  aii'l  that  they  were  not  entitleil  to  j«ay- 

I  nice  at  the  time  they  liron;;ht  the  action.     On  thciw  rtouii'Ih  ho 

^  \t  tlio  jii.|-/mi-nf  of  Mr.  .liLsiicc  Keiineily  !.hoiili|  lie  revcnteil. 

"  lit  to  the  same  eflecl,  and  the  a|i|>eal  was 

1  .  lu  that  Court  and  in  the  Court  bcluw. 


[IX  TIIK  HIGH  COUIIT  OF  JL.STICK.] 

[Dvfore  the  Ma»ter  of  the  liolN.  A.  I..  Smith  and  Cliitty,  I. .1.1..  in  the  Court  of 
.\|'|<«.'al,  ami  Ki<lley,  J.,  in  the  Kiiif^'H  Itencli  division.] 

(13)   DUEWUKAK  AND  OTIIKKS  v.  ST.  I'AXCKAS  OUAUDIAXS.  (fc)         iiliyll. 

/..I     i  •lilraet — Delay  iii   ijiving  conlnctor  pvuation  of  tUf — Interfertiiet 

i,lrirl,.r  hiruUring  kit  prot/rat — Hrtaeha  of  cuntrad  enlUliny  cou- 
I  '  —  Hut  ni>t  rrtrintinn  of  conlrael  tnlitling  him  to  be  paid 

!■  ruit — ilta$urt  anil  value, 

Tho  (lUintitf!!  in  thin  olms  were  the  trunteoi  of  the  crcditorB  of  Mr.  Wm. 

Urn'ik".  a  I'Uildcr  and  — .~  .  -    <■  i-  ii .   They  sued  the  pianliaiu*  of  tho 

|kN.r  .,f  St.  Pancrax,  -  A.  &  C  Ilamton,  for  a  linlance 

,  I-  .  'I   •  •■.      r     -.'■.  1,.  1...  ,1,,..   ,.11  a  contract  for 

t  ra»e  was    that 

t  !1      KillJ*-'    Il".l'I. 


knd  in  1"*.'-'  i'.""!  of  lurthcr  work  nnder  the   con- 

Inct.      Kr'  IT  tho  untini.slie<l  work,  ami  that  of 

Brook*  wa  '•!.     The  work  wan  to  orcujiy   fifteen   months 

from  Mar.  .i<i*e,  and   In   Novcml>cr,   18.*4,   tho  work  wan 
■topped.'  MuwTis    Uicw  Ikjr,    I'erkit  A  Co.,  of  (^cen  Victoria  Street,  who 

(t)  BmiU'  *'                         T'              -.1^     1,,^  cMapilMl  (idoi  lb*  lta)(tliy  nporli 

whick  appr*  tim*.    Id*  Jonior  enaoMl   for  th*  dc- 

fcodanu  luu  ;.iit,  and  to  Mf  that  it  I)  accurate. 
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1897.         suiiplieil  the  ironwork,  Mr.  II.  Tolputt,  of  Folkestone,  who  suppUed  tunher,  and 

~         Mr.  J.  Brown,  of  Cannon  Street,  who  supplied  bricks,  sued  on  behalf  of  creditors 

.'sD  Otheks   *""'' '-''®  ''alance  alleged  to  be  due  to  Mr.  Brook.s.     The  net  cost  of  the  work 

r.  St.  Pax-    executed  was  stated  to  lie  on  the  tirst  claim  £65,479,  plus  10  per  cent,  prolit, 

cu.vs  Guar-    £6547,  making  £72,076,  of  which  £47,800  had  been  received  under  the  archi- 

uiAss.       tects'  certificates,  leaving  a  balance  of  £24,226.     In  the  alternative  claim  tlie 

net  cost  of  the  work  executed  was  estimated  at  £65.479,  as  before,  but  the 

10  per  cent,  prolit  was  reckoned  on  the  contract  price  of  £50,861,  which,  with 
other  amounts  claimed,  brought  the  alternative  claim  to  £24,262.  The  plaintitVs 
alleged  that  Brooks  was  hindered  from  continuing  and  com)ileting  the  contract 
by  the  action  of  Mr.  George  Poole,  the  clerk  of  the  works,  who  interfered 
Nvithout  sufiicient  cause  and  capriciously  and  vexatiously  conilemned  materials. 
It  was  also  alleged  that  the  architects  were  seldom  on  the  works,  and  that  the 
interference  of  the  clerk  of  the  works  caused  needlessly  a  net  loss  to  Brooks 
of  £2526,  in  addition  to  £193,  the  value  of  the  materials  left  by  Messi's. 
Kirk  &  Randall,  and  not  permitted  to  be  used. 

The  ilefendants  by  their  defence  generally  denied  the  charges  against  the 
clerk  of  the  works,  and  alleged  that  Brooks  had  not  can-icd  out  his  under- 
taking to  complete  the  work  left  unlinishcil  by  Kirk  &  Randall.  The  guardians 
further  relied  on  the  Public  Authorities'  Protection  Act,  1893,  as  being  a  defence, 
inasmuch  as  the  matters  referred  to  in  the  action  occurred  more  than  six  months 
before  the  action  was  brought.  Messrs.  Ilarston,  the  other  defendants,  pleaded 
that  they  were  not  liable,  and  said  that  they  had  received  no  complaints  from 
Poole  with  respect  to  the  manner  in  which  tlie  works  were  being  can'ied  out  by 
Brooks.    After  a  protracted  hearing,  (c) 

The  learned  Referee  decided  (rf)  that,  inasmuch  as  the  plaintiffs  had  failed  to 
make  out  that  Slessrs.  Harston  had  been  guilty  of  fraud,  dishonesty,  or  collusion, 
tliose  gentleman  were  entitled  to  judgment  as  against  the  plaintifl's,  with  costs,  (e) 
He,  however,  (/)  decided  that  the  couti'act  entered  into  between  the  plaintiffs 
and  the  guardians,  owing  to  tlie  special  circumstances  of  the  case,  had  been 
set  aside,  and  that  the  plamtiffs  were  entitled  to  quantum  meruit,  or,  in  the 
alternative,  to  substantial  damages,  to  be  ascertained  at  some  future  time,  and 
he  therefore  gave  judgment  for  the  plaintiffs  as  against  the  guardians,  with 
costs.  The  guardians  appealed  from  this  decision  to  the  Divisional  Court 
(Grantham  and  Wright,  JJ.)  on  the  gi'oimd  that  the  judgment  and  the  find- 
ings upon  which  it  was  based  were  erroneous  in  fact  and  in  law,  and  that  there 
was  no  evidence,  or  any  sufficient  evidence,  to  justify  the  learned  Referee  in 
finding  either  that  the  plainti.*is'  contract  with  the  guaixlians  was  set  aside,  or 
that  the  plaintiffs  were  entitled  to  substantial  or  any  damages,  or  to  any  damages 
or  allowances  not  duly  jirovided  for  in  the  contract. 

The  Divisional  Court  decided  (r/)  that  the  case  of  Bush  v.  The  Trustees  of  the 
Port  and  Town  of  Whitehaven,  (h)liy  whicli  tlie  Official  Referee  had  felt  bound, 
did  not  apply  to  the  case,  and  that,  although  the  contractor  might  be  entitled  to 
damages  for  dclav  in  giving  him  jiossession  of  the  site,  there  was  no  ground  for 
claiming  on  a  (juuntum  meruit.  Upon  these  grounds,  the  Court  directed  that 
the  judgment  against  the  guardians  must  be  set  aside,  and  that  there  should  be  a 
new  trial 

The  plaLntift's  appealed  from  this  decision  to  the  Court  of  Appeal,  (j)  where 
the  decision  of  the  Divisional  Court  was  reversed,  and  it  was  held  that  the  only 
damages  in  respect  of  which  the  builder  was  entitled  were  such  damages  as  ho 
could  prove  to  be  the  result  of  delay  in  gi\'ing  possession  and  for  interference  by 

(c)  See  the  Builder,  Nov.  21,  28,  Dec.  5,  23,  1897  ;  J.-in.  30,  March  6,  13. 

(d)  See  his  judgaient  set  out  in  the  BiiilJer,  March  20,  1897,  p.  281. 

(c)  Messrs.  Harston  were  represented  throughout  the  previous  proceedings  by  Mr. 
M'Intyre  and  Mr.  R.  W.  Turner. 

(/)  Following  Bush  v.  The  Trustees,  etc.,  of  Whitehaecn,  52  J.  P.  392. 

Ig)  On  April  13,  1897.     See  the  judgments  set  out  in  the  ISuildir,  April  17,  1897. 

(h)  52  J.  P.  392,  noted  ante,  p.  37. 

(i)  Lord  Esher,  M.R.,  A.  L.  Smith  and  Chitty,  L..J,T.,  M.iy  18.  1897. 


fXRKI*ORTED  CASES.  iJjSi] 

■  •'    -  ■  ■        '■  uri  i«Uo  lii-l<l  (bat  till-  i.i><    <>l'  Uiults.  Wkiitl^ifrn  iw;. 

it-  — 

.' >..v  i..  ..,  ^J  tlic  rwipoinJcnU  must  my  tho  cu»U  in  the  Court    r*"''-»-MtAi« 

1  .  '    vy  •*""  <>TimK» 

I  h.-  »|.|««1  «  I-  «.  ■■■■nliusl)-  aIIuwchI,  with  tlio  ctnttu  an  utated.  ,  h^vbOiaii" 

'M>     <.i  ro  Mr.  Ju.->ticc  lUdlcy  on  January  11,  1KI8,  J)  fur  the        kiaxv 

''  "-'  '    .  aii'l  Mr.  .\.  A.  IIii>Uiiii.  a^'uiii  npiH'arol  fur  thu  jilniiitJlIii; 

'i      i  !>  Q.l'..  .iiil  Mr.  MovHcn  for  the  Jclt'iiilantJi. 

.Mr.  l>tav.  Ml  1  oiit'iiiii);  ruiiukrkji,  cxpUiiivil  tho  diflcrt'iit  licadh 

Hn'li-r  ■vfi:r';    I-,-  .cj.     Tlii'V  may  hv  hUiiiiiiariM-<|  as  follows  : — 

"f  llif  contractor  nut  l>eiii;;  al>lo  to  hnvo  full  nml  cuiii|'lclo 
1  and  ii'>t  U'in;;  aIlowc<J  to  continue  in  |«o^^e!>^ion  tluToof. 

.'  >f  lllock  .V  within  lUX  month.s  fn>m  tho  ilat<-  <>t 

1  ■  I  what  xhnuM  liave  bt-i-n  iti>  |iro|>or  co«t  hy  ut 

lc»jt  -J  V-1  M  iH.r  I'-iii..   I'liu,'  an  iv  '    rii  10  to  IJJ  |ior  cent.,  cxclu>i\o 

of  any  riic  in  the  price  of  lalxiiir.  or  :i  l'  price  |<uid  for  nmleriaU  from 

i'  '  cnt.         1  ip'   I'Uintitfs   reckoned  the   ULour   at 

.  huwevcr,  putting  it  at  ul><)Ut  £2ii,IXN),  hut  for 

''      '        '  r  hUMi  was  a.N>umeil,  and  tho  item  of 

ut  at  i:f,.V)7. 

,.  ,  .  ,   ...■    .M  .•  .-1  prii-c  of  hhour  |iaiil  to  men  from 

1 .  KKJ,  when  there  was  .i  ^;ineral  rl«o  in  wa^jcs  of  a  !</.  nn 

'I  I-  r  cent,  proht  which  a  contractor  looked  to  ohiain. 

^1  loMi  ^ustai^ed  hy  tlie  cuiilnulor  in  making;  (,'oihI 
!•  tors  and  for  interference  hy  huh-contmctunt. 
i6,  10  |ier  cent,  prutlt,  waa  claimed  for  incrcOHed  price  in 
ilier  1,  1893.  occasioned  hy  tlie  p^neral  riite  in  prices. 
\i>)  iLi^W    was  ■  Uimed  ajt  c.stahlishment  changes,  increased  prico  of  jilant, 
ami  ci»it  of  i-'i; '  rv;  ;  ri  hy  7^  jicr  rrnt.  on  the  cotilmct. 

(C)  il-'  .  ri"  pay,  at  the  rale  of  £100()  a  year,  hy 

rc«Min  of  :  1  tu  give  hiii  attention  to  the  umlerlakin;;  in 

question  for  (.ifihicvn  moiilUs  loiv,'«:r,  owing  to  delay,  tlian  waa  originally  C!ttimate<l 
aihl  alIowe<l. 

(7)  tViM  waa  rlaimed  on  'I  1  tliat  tho  contractijr  had  to  employ 
a<l<litional  capital  over  a  mu>-h  .  "I,  which  involved  increa.scd  interest 
on  coMtdcraulc  euro*  of  ni                   m^;  i<ile. 

(8)  Tb«  Uat  claim  waa  ",  Iwing  10  per  cent,  loaa  of  profit  on  tho 
porUon  of  contntct  for  the  <  o.ipriiu  »  roum,  etc.,  which  had  been  cstiinatc<l  to 
cart  £1600. 

Th«ae  it.—-  '. '  ■■   •' '■c-atc  to  £1G,872. 

A  laxRe  en  called, 

Mr.  Jtial..      ..  '"  "'.  (m>  luiid  the  ca.sv  was  one  in  which 

he  ba<l  to  aa*c  '    mii;ht  think  the  plainliflii  entitled 

•CCordinj;  to  th'     ,     f    \i.|>eal.     As  he  understixsl   it,  the 

jiid)pncnt  of  tho  I'ourt  of  .'■  it  the  pUinlifls  were  entitled  to 

daina^te*  hy  rea-n    f  tli.  _;  l>ecn  allowed  to  pet  jmshcssion 

of  the  site  in  ',  :   tiiat  they  were  not  entitled  to  anything;  in  res|>i-ct 

to  the  acts  of  .  .ts  ;  therefore  it  wan  not  a  cajte  in   which   it  could 

be  Mid  ttiat  tlie  wli.tl.'  of  tlie  contract  was  at  an  end,  and  the  plaintiffs 
yirrr-  rtititlol  to  •juailuin  mmtil,  but  the  amount  of  daniai^ea  they  were 
■  niunt  Nr  awertaine.!  in  ref«|ioct  of  nuch  injuries  a*  reunited  to  the 
r  in  not  liavin;;  |i<miei«iion  of  the  xitc  \^\vn  to  him  by  the  |.nianliaiui. 
The  e^i'leitco  which  liad  liad  been  cailol  before  him  (his  Ixirdship)  on  the 
different  heads  of  dantagc  waa  of  a  general  clutrectcr,  the  witnesses  examine<l 

(i)  M  J.  P.  iW. 

(0  8m  Bm,Utr,  Jan.  1^,  IW«. 

(m)  Fcbfaary  10,  18M. 
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cuAs  Guar- 
dians. 

Eidley,  J. 


licforc  liim  8iieakini];  in  their  experience  as  sm'veyors  and  builders,  and  giving 
their  oiiinion  as  to  what  percentage  a  huilder  would  find  his  cost  increased  if  he 
did  not  get  i)ossession  of  the  site.  That,  lie  thought,  appealed  to  any  one's 
sense.  If  a  contractor  had  four  or  five  lilocks  of  buildings  to  be  erected,  anybody 
could  see  in  a  moment  it  was  of  the  greatest  consequence  that  the  wliole  site 
should  be  clear,  so  that  the  builder  could  ma]i  out  his  work  and  get  it  pushed 
forward,  so  that  each  part  helped  the  other.  If  the  contractor  was  obliged  to 
build  one  portion  at  a  time  the  work  became  dislocated,  and  the  more  buildings 
he  had  to  put  up  the  worse  it  was.  That  was  the  nature  of  the  present  case  as 
it  seemed  to  his  lordship.  It  was,  indeed,  some  time  before  he  personally 
arrived  at  the  conclusion  that  it  was  of  so  much  importance  in  the  case.  No 
doubt  uiterference  by  the  architect  did  cause  delay  to  some  extent,  but  he 
thought  that  the  i"cal  cause  of  the  mischief  which  upset  the  calcidations  of  the 
contractor,  and  the  expectation  of  the  guardians  as  to  the  completion  of  the 
work,  was  mainly  due  to  the  fact  that  possession  was  not  given  of  the  site. 
That  was  the  way  the  contract  was  broken.  On  the  other  hand,  it  must  not  be 
forgotten  that  on  the  previous  occasion  it  was  the  plaiutiflfs  who  contended,  for 
the  most  part  during  the  inquiry,  that  the  architect  was  the  person  who  had 
prevented  the  job  being  caiTied  out,  and  certainly  he  did  interfere  far  more  than 
usual  in  respect  to  materials  brought  on  the  job  and  to  work  done  on  the  job. 
In  the  second  inquiry,  as  to  the  damages,  the  case  was  reversed  because  the 
plaintifl's,  who  formerly  contended  that  by  reason  of  that  interference  the  job 
was  prevented  from  being  carried  out,  said  that  the  real  cause  of  tlie  injur}'  was 
not  getting  possession  of  the  site.  The  truth  of  it  was,  that  although  there  was 
some  delay  caused  through  the  interference  of  the  architect,  one's  sense  told 
one  that  the  real  cause  of  the  delay  was  not  getting  possession  of  the  site.  It 
was  very  unfortunate  that  this  was  not  done. 

It  was  now  necessar}'  to  deal  with  the  different  heads  of  damage  put  forward. 
He  did  not  mean  to  go  through  the  whole  liistory  of  the  case  again.  He  had 
considered  the  matter  as  well  as  he  was  able  on  the  materials  before  him.  The 
first  head  of  damage  claimed  was  in  respect  to  the  increased  cost  of  the  labour 
by  reason  of  the  delay  in  getting  possession  of  the  site.  The  witnesses  called 
by  the  plaintifiii  had  calculated  tliis  at  the  large  sum  of  £6357.  That  was 
estabhshed  by  a  strong  body  of  evidence  as  the  ratio  or  proportion  which,  in  the 
trade,  would  be  attributed  to  the  failure  of  getting  possession  of  the  site.  On 
the  other  side  there  was  no  evidence  whatever  of  any  account.  There  was  no 
contradiction  of  it,  and  nobody  called  or  put  forward  to  say  it  was  not  so.  The 
position  the  defendants  took  was,  that  it  was  not  right,  according  to  the  judgment 
of  the  Court  of  Appeal,  that  this  should  be  taken  into  consideration,  but  lie  (his 
Lordship)  thought  it  was.  He  thought  that,  dealing  with  such  a  case  as  the 
present,  he  ouglit  to  be  guided  by  the  oiiinion  of  those  who  understood  the 
trade.  He  thought  it  was  withm  the  decision  of  the  Court  of  Appeal  that  he 
shoidd  assess  the  damages  to  the  best  of  his  ability  on  the  materials  juit  before 
him.  The  percentage  given  by  Mr.  Chappell  and  other  witnesses  was  not  con- 
tradicted. He  did  not  mean  to  say  he  was  prepared  to  accept  it  to  its  full 
extent.  He  did  not  think  that  the  uiterference  upon  the  roads  by  the  traffic  of 
the  guardians  was  made  out  by  the  plaintiffs.  What  he  had  been  able  to  arrive 
at  on  this  head  was,  that  in  place  of  the  £6357  claimed,  the  plaintifl's  were 
entitled  to  £4000. 

Then  there  was  the  claim  for  increased  price  of  labour,  from  and  after 
September  1,  1893.  That  ho  had  included  in  the  sum  of  £4000,  and  he  added 
nothing  for  that.  La  the  same  way  as  to  the  profit  of  10  per  cent. ,  that  also  was 
included  in  the  sum  of  £4000. 

As  to  the  claim  from  interference  by  sub-contractors,  he  thought,  looking  at 
the  evidence  given,  it  was  exaggerated,  and  the  sum  of  £250  was  as  much  as 
the  plaintifl's  were  entitled  to  in  respect  to  that  matter. 

Tlien  on  the  claim  as  to  the  increased  price  of  materials  from  September,  1893, 
although  somewhat  in  dispute,  he  thought,  upon  the  whole,  that  the  prices  of 
materials  were  raised  a  good  deal  then.     He  could  not,  however,  put  the  loss 


UNUKPOKTKI)  LA^^>!.  ()8d 

on  that  head  m  high  u  the  pUintiflii  luul  done.     lie  tlioU|;hl  Ihfv  ought  to  have          l«i7. 
litX)  fi.r  l>iat.  

A-r    ■'       '     r.  for  e«l«l.r  ■  ,  cu-.,  he  aIlow»-l  £l2:iO.  DttKwJlt*!. 

"'■  ■■  lu  lowt  iin-  to  gvl  |>i>swssioii  of  the  Cftpitnl    f^^f_  f^^. 

ou'"'-" .,:••-•'  I  xl(JUO  U|Kiii  thusv  heailx  ofrUiin.  tK.»«  tiuAU- 

The  totnl  ,:( :x  .K).  I.IASH. 

Mr   I'.r..      N     ..  ,.....|.  ...,._...   us  jmlfrnicnt  for  M'- ..  :.i ->,?  

•!■-  VcK,  1  think  th.'  .Uiiuit;t!.  oii-ht  to  1  Ri.llry,.I. 

^''  1  :.L«  niiioiiiit   |«ii|  into  Court  i'V  iho  ili  :... .:....  O,  w», 

I  nm  I'lilitleil  to  ciKitii. 

i>hi|> :  1  think  you  are  eMlilIc<l  to  the  cowtH  of  tliift  hcnriiig.     The 
I  on  ft  ot  A|>|x-al  lian  ilt-alt  with  the  other  ciwtM. 

Mr     Kn-,-!:-!i    llarriMiri:  Tlien,   technically,  ju<lpiient  will  In-  {«r  ll4'i<10  in 
'  nil  |j«iil  into  Oiiirt. 

\v*.  (») 

(•)  A  "tay  of  exrcutiiin  |<rii'Iiiii;  .in  a|>|>eal  «ra»  gTBtn<^l,  l^ul  tlioir  vai  im  .i|.|<nt. 
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IN  CONTRACTS,  ETC.  (a) 


ABACUS.  Tho  nppor  member  of  n  cnpit.ii,  prujecting  ov.r  it  mid  f;encntlly 
moulded,  or  a  plain  »|iuiro  slab,  aa  in  tlic  Urfciaii  Uoric  Mrlf. 

ABUT.  To  tooch  or  join  by  ita  end  without  framing.  To  l>crdcr  n|)on  an  adjacent 
preminea. 

ABUTMKNT.  Tlio  mlid  support  from  which  an  arch  Bpring»,  or  whereby  n 
iitnictnre  U  upheld. 

ABUTT.\I^  A  piece  of  ground  which  bounili  on  one  Hide  the  lot  or  plot  und<>r 
consideration. 

ACANTHUS.  Foliaso  used  in  cliiMic  cnrichmcnl".  Chiefly  in  the  leafage  of  a 
Corinthian  capital. 

AQGRKO.VTK.  Any  bard  material  like  ballast,  or  broken  brick, or  breeze, croplorcd 
to  mix  with  lime  or  cement  to  make  concrete. 

AIR-BRICK.  A  perforated  block  or  box,  following  the  diroenRions  or  nroportions 
of  a  brick  to  liuild  in  easily,  and  placed  in  the  wall  to  allow  of  tJie  inlet  through 
it  of  air,  and  to  constituting  an  casement  of  coimidcraMc  value  and  importance 
either  as  a  rent  or  intake. 

AIR-DRAIK.  An  external  corered  or  dry  are*  to  keep  the  damp  away  from  tho 
lomr  part  of  a  building,  and  also  as  a  fresh-air  inlet  to  fireplaces,  fumaceo,  or 
riliatora,  tn<l  the  like. 

ALCOVR.  A  netm  or  curtaincl  space  for  be<l,  or  otherwise  opening  ont  of  a  larger 
apartment. 

AMBRY.  A  «t..tA  .•  i.I.iri.  f.r  <-l,,.<-t  f,,.,.1  .  l.KT  i,r  f«nlr>',  and  a«  such  a  cupbonnl 
io  a  wall. 

AN''  '  '•'■      I    A  i.     :  >"'  '  '  -tc'P  plni>terinp  or  Imixi'iI 

AN'ii  IK.  J        *  .1  _■!•••<.  .i-i  uii  incx|x'n-tirc  finish. 

AKGLK  IRON.     A  rollol  iron  bar  of  the  section  of  the  letter  L- 

ANNULET.     A  small  moiUding  or  ring  on  tho  column. 

ANT.t  Pilasters  or  square  pirr»,  forming  l)io  trrmination  of  walU,  or  pUced 
against  openings  to  range  with  colurouH.  In  lieu  of  linlf  or  three-fjiurtrr 
colnmna,  aqnaro  pilasten  ihas  named  are  sometimes  used  against  walls. 

(a)  This  elr^imrf  has  !>««■  breaslit  n>-ta-diit#  sml  •in|ilifieil  bjr  Mr.  Maurice  D.  Adam*, 
F.iLI.B.A.,  srrhitKt,  who  has  kiadly  nM«ftakro  liiis  tstk  st  lb«  rt<]«"i  o(  the  tOitor*. 
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APARTMENT  HOUSE.  An  American  term  for  a  building  let  out  in  suites  of 
rooms,  usually  called  "  flats"  in  England. 

APRON.  A  strip  of  lend,  or  zinc,  or  roofing  material  bent  down  over  a  flashing  to 
exclude  the  wet.    Ornamental  horizontal  work  below  cornice  of  a  verandah. 

ARCHITRAVE.  The  lowest  member  of  the  entablature.  The  mouldings  round  a 
square  frame  or  opening,  usualh'  windows  and  doors. 

ARCHIVOLT.  The  mouldings  carried  ;ound  a  curved  or  arched  opening  in  contra- 
distinction to  a  rectangidar  one. 

AREA.  The  superficial  extent  of  any  plane  figure.  The  void  adjacent  to  abase- 
ment.    A  small  front  yard,  whether  sunk  or  not. 

ARRAS.     Tapestry  or  heavy  hanging  or  curtain  over  an  archway  or  opening  in  a 

wall. 
ARRIS.     The  sharp  edge  where  two  surfaces  meet  and  form  an  acute  angle. 

ASBESTOS.  A  fibrous  mineral  naturally  incombustible  and  a  slow  conductor, 
used  for  deafening  for  floors  and  for  covering  steam  pipes  and  tanks  or  boilers. 

ASHLAR.  A  facing  of  dressed  stone  to  a  building.  The  remainder  of  the  thick- 
ness of  the  wall  is  termed  the  "backing,"  and  may  be  of  brick  or  rubble 
masonry.  A  block  of  ashlar  means  a  squared  piece  of  masonrj'  ready  for 
fixing  as  a  surface  material. 

ASTRAGAL.  Tlie  small  projecting  moulding  between  the  column  and  its  capital, 
sometimes  called  the  necking. 

ATELIER.  A  workshop  or  studio ;  especially  a  class-room  where  pupils  are 
trained  in  art. 

ATTIC.  The  uppermost  story  of  a  building.  One  decorated  with  simple  pilasters. 
A  bedroom  with  sloping  ceilings,  or  an  unimportant  top-room  with  a  com- 
paratively low  height. 

BACK.  The  more  remote  or  further  side  of  any  member  or  part  of  a  building  or  its 
rear.    In  the  plural,  as  "  the  backs,"  that  side  of  a  row  opposite  to  the  fronts. 

BACK-LINING.  The  lining  or  boxing  of  any  recessed  feature,  such  as  a  window 
shutter  or  panelling. 

BALLAST.  Burnt  clay,  or  gravel,  or  broken  brick,  usually  nsed  for  weight  or 
filling  purposes,  and  also  when  employed  as  the  aggregate  for  concrete,  or  as  a 
dr)'  bottom  under  concrete  below  floors  and  buildings. 

BALL  VALVE.     The  supply  stop-cock  of  a  cistern. 

BALUSTER.  A  dwarf  colonette  or  moulded  column ;  a  portion  of  a  balustrade 
supporting  a  handrail,  or  forming  a  parapet  or  low  screen.  "Banister,"  a 
colloquial  and  incorrect  form  of  the  word  "baluster." 

BARGE-BOARD.  A  gable  board,  sometimes  moulded  and  often  pierced,  hung 
from  a  roof  end,  from  below  the  ridge  and  raking  pitch  of  a  roof,  and  projecting 
in  front  of  the  wall,  to  conceal  the  rafters  and  construction  of  roof  covering. 

BAROCCO.  Extravagant  and  informal  ornament ;  unexpected  and  not  traditional 
in  style.     Devoid  of  refinement  in  taste. 

BAS-RELIEF.  Ornament  in  which  the  enriched  surfaces  project  but  slightly  from 
the  background,  and  are  in  low  relief,  as  in  the  frieze  of  the  Parthenon. 

BAT.     A  broken  brick,  excluded  from  good  work  as  such. 


QLOe^ABY  OF  AB(  HITEC-rURAL   AND   bUILDING  TEEMS.      689 
^'^^S'      '  -■ ,':'  ';'?^  "^  "•"'*^7  "'*■•'"*  *'<!«  and  from  2  ,o  4  inchc. 

•-= "--i'^Tr;^%t::Srxr;ws; 

DAULK.     A  log  uf  redely  .qu.n^  timb«  in  the  big  rough  »UU..  not  i„  .he  log. 

BAY.    <>iif  .,..1  <• 

con.«ti.  ™°;  ™°'^'  "'  •">■  "'nicturo  where  the  whole 


between 

BED.    The  natutBl  rwwuon  of  8tono  in  the  o.ij,n-v     il.«  i.„,-      .  i 

nnAw  «ri««  J  wrought  ».„„e.      \  n  1?  TliTcr  of  ^r".  '   "'''"^   "'"' 
le-d  on  Of  in  which  .  piece  ..f  other  .nSiT,  laij  '"'  "^  """^'"^  "' 

BEI^MOULDIXOS.    The  .oul.ling.  of  U.e  cornice  between  the  corona  a,.., 


or 


anl  the 


BELFRY.    An  erection  built  to  hoa«,  l«ge  belb  intended  to  be  rung  by  s«in..,n~ 
BELL^AGE.     A  Umber.tn»e<l  fr«ne  in  which  .wi„gi„g  bell,  are  hung. 
■'  -^  cnp-«h«ped  trap  at  one  time  uncd   in  *ink.    -.„         j 

.upe„«led  by  n.ore'Laitary  contriv:^  ^"ch  ^Vbon  tT^  "'"' 

^'"^^dilffiL  l^^'r  '^'^  '"'  '  «*"»•-"'  "-k  to  indicte  a  level. 

""^'"iSLtitETAuriir^to^rar^rr.:?.'^-  '"'-^^  -^—  ^  ^-et, 

BKVEL.    A  sUnUng  edge ;  •  iqrface  inclined  at  an  acme  aoirle 
E.B.C  "    ■ 
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BILLS  OF  QUANTITIES.  A  tabulated  statement  of  tlio  amounts  of  materials 
and  labour  needed  in  tlie  execution  of  a  contract,  and  priced  by  builders  as  the 
liasis  of  their  tender,  and  subsequently  the  schedule  of  prices. 

HINDER,  or  BINDING  JOIST.  A  timber  beam  placed  between  the  main  bearers 
or  girders  of  a  floor  to  bring  them  together.  In  masonry,  a  header  or  a  bond 
stone. 

BLOCKING-COURSE.  A  layer  of  stone  or  brickwork  placed  above  the  cornice, 
in  the  nature  of  a  parapet,  weighting  the  projecting  features  down  into  position 
on  their  rear  ends  or  bed. 

BLOCK-PLAN.  One  indicating  the  general  outlines  of  buildings  and  the  principal 
features  only,  and  those  mainly  in  outline  only. 

BOARDING.    Timber  sawn  into  planks  of  various  thicknesses.     Boards  in  general. 

BOASTING.  A  mode  of  dressing  or  finishing  the  surfiicc  of  masonry.  The  first 
process  or  preparation  for  a  finer  finish. 

BOLT.  A  thin  rod,  pin,  or  bar  of  iron.  A  rod  generally  of  wrought  iron  or  steel 
terminated  by  a  head  at  one  end,  and  having  a  screw  nut  at  the  other.  A  jag- 
bolt  has  a  jagged  or  roughened  head,  or  caulked  ring  turned  up  and  down. 

BOND.  The  tie  or  binding  of  jointing  masonry  and  brickwork  so  as  to  make  solid 
work  by  laying  one  piece  across  two  or  more  pieces  or  parts.  Used  also  in 
carpentry  in  regard  to  framing. 

BOND  TIMBER.  Horizontal  layers  of  woodwork  following  the  dimensions  of 
bricks,  and  built  into  walls  to  equalise  the  pressure  and  to  serve  as  ties. 

BOSS.  A  projective  mass  of  stone  on  the  surface  of  a  wall,  to  be  cut  away  subse- 
quently. Also  a  permanent  carved  and  raised  ornament  at  the  intersection  of 
ribs  or  gi'oins  in  vaulting.  The  head  man,  master,  or  foreman  on  a  building  is 
known  among  the  men  as  '•  the  boss." 

BOW  WINDOW.    See  Bay  Window. 

BOXINGS.  The  wood  casings  of  a  window  made  to  receive  folding  shutters. 
Rough  casings  to  protect  work  in  progress. 

BRACE.  An  inclined  tie  or  strut  of  timber  used  in  roofs  and  partitions  to  stiffen 
or  steady  another  part  of  the  work. 

BRACKET.     A  projecting  support  of  the  nature  of  a  corbel. 

BRAD.     A  thin-cut  nail  with  a  slight  projection  on  one  side  to  form  the  head. 

BREAK.  A  change  in  the  continuity  of  a  wall-face,  such  as  a  chimney  breast  or 
set-off  in  a  wall. 

BREAK  JOINT.  The  arrangement  of  stones  or  bricks  whereby  no  vertical  joints 
occur  immediately  above  one  another.  The  lap  of  one  brick  or  stone  over  the 
other. 

BREAST.  The  projecting  breast  of  a  chimney  is  the  thin  wall  immediately  over 
the  tu-eplace.     That  piece  of  wall  between  a  window-sill  and  a  floor. 

BREEZE  BRICKS.  Concrete  bricks  built  in  walls  to  give  a  good  fixing  for  joiueis' 
work. 

BRESSUMMER.  A  wooden  beam  or  girder  placed  over  a  void  to  eupport  a  supef . 
imposed  structure.     Hee  Fliiched  Gicdee. 
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ilKlt  K-Ni>G<ilN(i.  A  in<'k'  of  fillin);  in  tlio  s|>.ico!i  of  a  titnU-r  {Mirtitioii  or  lialf- 
timSer  cxlfnial  work  with  (liiti  l>rickwi>rk.  The  hrickii  *o  uw.hI  r.ro  oftpti  «ct 
bcrring-lionc  wine,  \u.  diagonally. 

ilKK'K  TItlMMKlt.  A  hrick  anli  tiimol  iiii.lor  the  hcartli  of  a  liro|>l.iit<,  to 
raay  niiik'  ami  obviate  timlMrH  being  UKcil  in  a  positiuu  whcro  they  woitUI  bo 
liable  lu  catch  lire. 

liltllHiING  JOlST.  A  small  beam  of  timber  |ilnce<l  between  liindeni  to  carry  llio 
Hooring  boanU. 

KKOACII.     A  method  of  •  '  the  springing  of  an  octagonal  spiro  frum  a 

it<]uare  tower.     In  old  I  i  y  iipirv. 

lirCKLK.    To  bulge  or  deviate  Trom  tho  normal  under  oxcctutivc  prciuurc. 

Bl'LK-HK.M*.  A  hood  or  oivoring  of  thin  framing  or  concrete  to  gain  mora 
headway ;  or  obtain  light,  ax  under  Rhop  windows,  to  baacmcnts. 

DULLS-NOSK.    Th«  obtnso  angle  roundc<l  outwardly  at  tlio  conior  of  two  walU. 

UL'TI'.     .\  wiuaro  end  of  timber ;  a  wiuarc  joint. 

Ill'T'I  11  folding  hiiiKo,  nseil  for  hanging  doom,  casements,  etc. 

'1  >'d  as  one  and  a  half  |>airN. 

lll'TTIiKSS.  A  pier  or  projection  to  strengthen  a  wall,  either  hnilt  into  it  to  roatst 
a  thnisl  or  wolalcd  and  connected  by  an  nrch  when  "flying  bultrcRs"  is 
employed. 


t'AMUKK.  .\'i  ii|««r'l  curvf  j^ivcn  to  lieams  or  lrusM!S  to  counteract  the  lonilcncy 
Ifi  ^ag  or  ilr'>p  I'  low  the  li-vel  line,  owing  to  their  weight  or  tho  load  they  may 
have  to  cirry.     A  so-called  flat  arch  tuiually  has  a  slight  camlier  in  its  soffit. 

C'AMI'.XXILK.     A  detached  tower,  and  generally  erected  without  buttresses. 

CANARY  WOfJD.  American  whit«s  wood,  admirable  for  6tting«  or  furniture  where 
hard  wooil  cannot  be  afTorded,  easy  to  work  and  close-grained,  which  takes 
stain  and  varnishes  well. 

CANTILKVKK.  A  truss  or  projecting  rirder  to  support  a  Italcony,  cornice,  etc.,  or 
any  ovcrlianging  weight.     A  framed  bracket. 

CAP— C.XPITAL.  The  uppermort  or  crowning  part  of  a  column,  usually  enriched 
or  mouldeil. 

CARCASS.     Th^   '    -     ■■  ■"       '  ■   '"" '    '   "ver,  but  conuining  only  tho 

partition*  n-  Hashes,  flooring,  or  finishings 

of  any  kind.    ..  .........  , ...     >  its  main  construction  becomes 

qiuliiii-d  for  a  first  mortgage  often  obtained  by  i|>eculating  buildcni. 

CARRIAOE.     An  inclined  beam  for  wipporting  a  stair. 

CARRY  UP.     To  build  rertically,  as  distinct  from  horizontal  extension. 

CARTOUCHE.  A  scroll  ornament,  like  an  escutcheon  or  shield  or  oval  to  rcceiro 
an  inscription  or  coat-of-arms. 

CARYATin.      A  carved  female  fiinir.',  ii-iial!y  I  a^  a  support 

in  lieu  of  a '-■iliimn.     Whole-K'n^tli  f.  iiialo  •  ril>cd. 

CASEMENT.  .\  window  rash  with  hinges.  A  Krrnrh  rawmcnl  hiinc  folding 
open*  thtia  down  to  the  Aoc      A  i>ivot  bung  «aib  opening  ontward  or  inward. 
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CASING.  The  timber-work  covering  pipes,  or  rougli  boarding  placed  over  enrich- 
ments for  their  temporarj- protection  during  the  erection  of  a  building.  A  shell 
or  boxing  of  superior  material  over  a  structural  feature  desired  to  be  enriched 
or  hidden. 

CAULKING.  The  method  of  tightening  a  water-  or  gas-pipe  joint.  The  method  of 
securing  the  end  of  a  beam  or  bar. 

CAVETTO.  A  deeply  hollowed  or  concave  moulding,  chiefly  used  in  internal 
cornices,  and  usually  a  quarter  round  in  section. 

CENTERING.  A  timber  framework  or  mould,  forming  the  support  to  an  arch  or 
vault  during  its  construction.  "  Striking  "  centering  is  the  act  of  removing  it 
subsequently. 

CHAIN  TIMBER.  Bond  timbers  placed  in  walls  and  united  at  their  extremities  to 
form  ties. 

CHAIR  RAIL.  A  horizontal  moulding  protecting  walls  from  damage  by  chairs, 
and  forming  often  the  top  of  a  dado. 

CHAMPFER,  or  CILVMFER.  A  mode  of  removing  the  arris  or  sharp  edge  of  wood 
or  stone  work  by  cutting  it  off  at  an  obtuse  angle  witli  each  face  or  surface. 
When  the  bevel  does  not  run  through  and  mitre  with  the  framing  the  champfer 
is  termed  a  stopped-champfer. 

CHANCEL.  That  part  of  church  divided  off  by  a  screen  and  reserved  for  the  choir 
and  clergy,  where  the  offices  of  the  Eucharist  are  said  and  the  altar  is  situated. 

CHANNELLING.    The  vertical  flutings  on  columns ;  or  a  stone  gutter. 

CHASE.     A  groove  or  channel  in  a  wall  to  take  pipes,  wires,  and  flues. 

CHEEKS.  The  vertical  sides  of  a  dormer  or  gable  rising  above  the  slopes  of  a  roof 
or  flat. 

CHIMNEY-SHAFT.  A  stack  of  flues  rising  above  the  main  wall  of  a  building  or 
roof.    A  factory  tall  chimney. 

CHUTE.    An  inclined  or  vertical  trough  for  conveying  materials  to  a  lower  level. 

CILL.     See  Sill. 

CINQUE  CENTO.  Italian  art  or  style  of  decoration  of  the  sixteenth  century 
(1501-1599). 

CLAMP.  A  mode  of  joining  several  boards  by  a  cross-piece  screwed  on  the  back, 
or  housed  in  partly  into  boarding,  or  grooved  and  tongued  to  the  ends  of  them. 
A  rough  stack  of  bricks  for  burning  without  a  kiln. 

CLEAR.  The  unobstructed  void  between  the  bearings.  The  narrowest  part  of  an 
opening  is  denoted  by  such  and  such  a  dimension  in  the  clear. 

CLINKER.  A  small  hard  brick  for  paving.  Bricks  fused  and  run  together  by  the 
heat  of  the  furnace. 

CLOSER.  The  last  brick  or  stone  laid  in  a  course.  A  short  end  of  a  brick,  under 
4i  inches  in  length,  having  an  unbroken  end  tit  for  faced  work. 

COAT.    One  layer  of  plaster,  paint,  or  other  composition. 

COIN,  or  COIGNE.     See  Quoras. 

COLLAR-BEAM.  A  beam  uniting  an  opposite  couple  of  principal  rafters  or  common 
rafters  at  or  near  their  centres. 
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CX)NCRKTG.  Peblilo-«(onc«,  t>a1Ijt.it,  i>r''".-.>,  or  other  bard  aggregate  united  hy 
lime  or  c«ineut.    S<«  Dkton. 

CONSOLK.  A  bracket  corbel  or  truwi,  the  <lui>th  of  which  in  (generally  pn-ator  than 
itn  projection;  and  the  tenii  i-^  rt"<tr;.  t.'.i  to  onmniental  features  rather  than 
prinurily  itnictural  onea. 

COPINO.    Tlif  ■  r  cap|iiii^  oil  the  top  of  a  wall ;  guch  Murfaco  i«  generally 

incline<l  to  ■  o  water. 

CtJRUKL.  A  projection  from  a  wall  in  tho  natoro  of  a  bracket  to  carry  a  sujicr- 
incumbent  weight.     Uiiually  of  itonc. 

CORNICK.  The  crowning  member  of  tlio  entablature  or  top  projecting  courao  of 
any  structure. 

CORON.V.     llio  upjxT  or  crowning  member^  «i  n  rurnicf. 

t'ltUHt'i;  ATKI>  IKON.  Sheet  iron,  the  surface  of  which  in  drawn  or  roiled  into  a 
h-  i\e»  ur  fliitintpi,  like   ridi^eii  and   furrows.     It   is   almost  always 

f; .  .  iiid  varies  mufh  in  quality. 

CX)UNTKKF"OKr.  A  pier  or  bnttroaH  to  support  a  dwarf-wall  or  revetment  Tho 
spur  walls  uf  a  basement  or  abutment. 

COUNTKRSINK.  A  hole  or  recess  from  the  face  i.f  iln-  m.ii.Ti.iI  tondmit  the  hoad 
of  a  riret,  acrew,  etc.,  and  leave  all  tliuh. 

COURSE.    Tlie  individual  layer  of  bricks  or  masonry. 

COVE.  A  bold  hollow  used  in  an  internal  cornice,  or  umlcr  tlio  eavet  of  a  roof,  or 
below  a  projecting  story  of  a  building,  or  under  an  oriel  window. 

CRAl>I.E.     .V  1;  rk  forming  the  sup[>ort  or  backing  for  other  work,  liko 

the  plajiten  ,  if  a  vault  ur  arch. 

CRADLIXO.  The  timl>er  gToan<U  or  arched  pieces  6xcd  to  form  arched  or  curved 
soffiteai  of  ceiling^!  or  covc<i  cornices.  Tho  timbers  on  which  to  build  arched 
masonry. 

CRK.VSINO.  A  conmo  of  tilc«  or  slate  under  ciUs  or  the  coping  of  a  wall  or  a 
chimney-top,  to  tlirow  off  the  water  ami  exclude  it  from  soaking  into  the  work. 

CRESTINO.  An  ornament  for  the  riilgo  of  tho  roof  forme<I  of  metal  or  tiles.  Tho 
enriched  picrcc<l  memlier  of  wooden  screens,  etc. 

CROCKETS.  TIh-  f  );!.it.-.l  .■rii\m<iit.q  on  the  angle*  of  A  pinnacle,  pediment,  spire, 
or  gable. 

CROS-  "    '■    "  ■  luNiiLE;      .                                  ivo   that   the    tongiio   is 

«  lin.   vii.  S.1  ■                                    1  width  crossway  of  tJie 

stu!!.      11.1-  runs  longways  with 
the  grain. 

CROSS-W.MX.     Af.  or  party  wall,  but  carried  up  two-thirds 

of  tho  height  of  tl.    .,  ^  Act). 

CROWSTEP.    Tlie  step-rton^s  of  a  «««^p*<l  gable,  aa  in  Scotch  buildingn. 

CUBICLE.    A  imall  Wlr.  v  screens  not  going  up  to  the  ceiling. 

They  arecoromoo  in  Uu.^.!".,  ,,.,... .  .,i,J  schools'  dormitories. 

CULVERT.    An  arched  drain  or  coverc<I  watcrcoaPM:. 

CUPOLA.    A  bowl-«hapcd  vault  or  dome. 
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CURB.     Vertical  edging  to  a  footway.     A  horizontal  member  set  at  the  junction  of 
two  slopes  rising  one  over  the  other  in  a  roof ;  hence  curb  roof. 

CURTAIL.     The  rounded  step  at   the  foot  of  a  staircase  and  outside  curve  of 
handrail. 

CUSP.     The  point  formed  by  the  intersection  of  two  foils. 

CYMATIUM.     A  moulding  named  by  Vitruius,  the  section  of  which   is  partly 
convex  and  partly  concave,  S-shaped,  or  ovolo.    See  Ogee. 


DADO.  The  lower  wall  surface  round  an  apartment,  consisting  of  the  plinth  or 
skirting,  the  die,  and  the  chair-rail  or  capping.  A  panelled  wooden  dado  is 
termed  the  wainscot,  and  then  it  is  generally  somewhat  high  relatively,  in  the 
room. 

DAMP  COURSE.  May  be  vertical  as  well  as  horizontal.  If  the  latter,  in  walls  to 
prevent  the  damp  in  the  soil  from  rising,  the  damp-course  is  located  a  few 
inches  above  the  ground  level  throughout  the  entire  thickness  of  the  walling. 
If  vertical,  it  is  put  outside  the  wall  against  the  earth.  Asphalte  of  the  rock 
kind  is  the  best  damp-course.  Bitumen  felt  is  used  in  cheaper  work,  and  slates 
laid  overlapping  in  cement  are  largely  used.  Corrugated  iron  of  dovetail 
section  is  also  employed  bedded  in  Portland  cement. 

DEAD  LOAD.     A  stationary  load,  as  distinguished  from  a  live  load  of  persons. 

DEAL.  A  scantling  of  timber  9  to  11  inches  wide  and  3  to  4  inches  thick,  in  pine 
or  fir. 

DENTIL.  A  rectangular  block,  forming  one  of  a  series  set  in  a  row,  forming  part 
of  the  classic  cornice.     Also  in  Venetian  Gothic  work  in  moulded  strings. 

DIAPER.  An  ornament  consisting  of  a  repetition  of  similar  parts  in  a  flat,  unbroken 
surface. 

DIE.     The  cube,  or  the  plain  portion  of  a  jiedestal  between  the  cap  and  base. 

DILAPIDATION.  The  decay  of  a  building  owing  to  want  of  proper  repairs  over 
and  above  that  arising  from  due  wear  and  tear.  The  makings  good  needed  to 
put  a  building  into  habitable  condition  are  called  dilapidations. 

DIMENSIONS.  The  scantlings  of  the  various  parts  of  a  building,  usually  figured  on 
working  drawings. 

DIRECT  LABOUR.  Building  without  a  contractor  or  builder  by  employing 
labour  and  buying  materials  in  the  open  market,  the  aim  being  to  save  the 
builder's  profit,  and  by  doing  without  his  experience  buying  your  own. 

DISCHARGING  ARCH.    See  Relieving  Arch. 

DISTEMPER.  Colours  prepared  for  painting  without  oil,  generally  mixed  witli 
size. 

DORMER.     A  projecting  window  in  a  sloping  roof  or  on  the  face  of  a  spire. 

DOUBLE  HUNG.  Sashes  which  open  one  above  the  other,  and  made  to  slide 
vertically  past  each  other,  and  balanced  by  weights  to  facilitate  their  action. 

DOVETAIL.  A  joint  used  in  carpentry,  resembling  a  bird's  tail,  and  fitting  one 
into  tlie  other. 

DOWEL.  A  pin  connecting  two  parts  together  at  a  joint  by  a  peg,  stud,  or  small 
tongue  fitting  into  a  recess  prepared  for  it,  termed  a  dowel-hole. 
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IiKKSSINOS.     All   luoulJed  uxl  enclosiof;  portions  .if  Ow  w»rV    «iuli   as   the 
tiuuwnn'  round  doon  and  wioJown,  or  the  <]uuitis. 

I>iUI'.     A  projecting  moulding,  undercut  so  as  to  throw  the  r«iii  otY  the  wslli). 

hlUI'STOXE,     The  houd-mouldio);  over  openings  in  Outliic  building!). 

UUY-BOT.     A    fungus    whioh    atUcks   timber   in   damp,   ill-vontilato<l    p.irii   of 
buildingn.     Iterooiy  :  entirely  roiuorc  the  nfTvctod  p.irt  and  ventilnlo. 

I>UBBIX(l  OUT.     Lovolling  a  wall  by  filling  up  tlio  interstices  before  the  final 
cvat  of  Htuoco  U  applied. 


KAVCSL    The  projection  of  a  roof  beyond  tho  wall  of  a  building. 

EOU  AND  TOS'OL'K.     An  enrichment  of  tliis  form  umh\  in  classic  cornices,  calle<l 
also  the  echinii.'i. 

ELEVATION.    The  drawing  of  tiio  front  of  any  object  or  structure  in  geometrical 
projection. 

ENCAUSTIC  TILH     Where  tho  colour  is  incorporated  witli  the  Wiy  of  tJio  clay 
from  which  it  is  burnt. 

ENTABLATUKE.     The  horizontal  slnicturo  supported  by  coluiim-.  cuiiaisting  ol 
the  architrave,  frieze,  and  cornice  of  clos-iic  architecture. 

ENTASIS.    Tho  swell  or  convex  curvature  of  tlio  shaft   or  column  in  cUsaic 
architecture. 

E.KTRAUOS.     Tho  external  curve  of  tho  vonsaoire  of  an  arch,  as  oppoHo<I  to  tho 
intiados  or  curve  of  the  underside  of  the  arch  vou'woiw. 


FA(]|ADE.  The  face  or  front  of  any  xtnicturc  ;  the  front  elevation.  Only  appro- 
priate when  the  building  has  arciiitectural  character,  which  tlio  word  implies. 

K.VCIA,  or  FASCIA.  A  smiMjth,  plain  surface  or  Hat  pnijection,  UKiully  applie«l 
to  the  broad  feature  uf  a  cornice,  as  luimc-platc  over  a  HJiop  front 

FAN  TIIACKHY.  A  mode  of  forming  vaulting  in  tho  \aUs  Gotliic  work,  in  which 
foar-cenlrc<l  groining  was  much  elaborate*!  with  radiated  panelling,  often  very 
beautifully  dedgMd. 

FA.SCIA.     Set  F.KI.I. 

FEATIIER-EDGE  BOAHDINO.  I'lankK  with  a  wcilge-shapcd  section,  or  so 
bevelled  tliat  one  edge  runs  out  to  n  filmrp  arris. 

FIBROUS  I'r.ASTKK.    SUbs  of  cuni-c<l,  tUt,  <.r  1  slia|)e,  made  in  varions 

aizen,  cut  and  •M.'ri.-w^d  up  almost  as  easily  a.t 

FILLET.  A  small  square  moulding,  or  narrow,  flat  face,  or  plain  band  in  a  group 
of  mouldings.     A  tliin  strip  of  material. 

FINIAL.  The  crowning  ornament  or  terminal  of  foliage  on  (luthic  pinnacli-x, 
canopjca,  stall*,  etc.     A  culminating  feature  on  a  roof. 

FIR  TIMBER.     TIio  pro<Iuct  of  the  Baltic  fir  foreatji,  chi>  .:'  '     ».d 

joists  and  ntructural  framing*. 

FIREBRICKS.     Bricks  made  of  •  highly  refractory  clay. 
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FIREPROOF  FLOORS.  Fire-resisting  is  really  the  more  correct  term.  Floors 
constructed  of  iron  joists  or  girders  or  rods,  with  the  intervening  spaces  filled 
with  firebrick  or  concrete.  These  floors  are  also  built  entirely  of  concrete,  and 
in  combination  with  hollow  and  locking  tiles  or  blocks. 

FLANK  WALL.  A  cross  wall,  or  lateral  one,  at  right  angles  to  a  party  wall. 
The  valley  of  a  roof  in  Scotland  is  termed  a  tlank. 

FLASHING.  Pieces  of  lead  or  sheet  metal  covering  the  angles  of  a  roof  next  any 
vertical  surface,  such  as  cliimney,  dormer,  or  parapet,  the  object  being  to  exclude 
the  wet. 

FLAT.  An  apartment  house,  complete  in  itself,  but  forming  only  a  part  of  a  big 
block  of  buildings.  A  space  roofed  over  as  nearly  level  as  possible.  In  paint- 
ing, having  little  or  no  gloss,  a  dead  surface,  which  is  called  flatting. 

FLECHE.  An  elegant,  spire-like  turret,  large  or  small.  The  terra  may  apply  to 
a  tower  stage  of  any  such  erection,  but  so  used  is  uncommon. 

FLEMISH-BOND.  A  mode  of  laying  bricks  in  courses  of  alternate  headers  and 
stretchers,  as  distinguished  from  English-bond,  in  which  the  courses  are  all 
headers  and  all  stretchers. 

FLITCHED  GIRDER.  A  bressuramer  of  two  thicknesses  of  timber  (generally  the 
same  beam  sawn  in  half  and  reversed),  and  having  an  iron  plate  bolted  between 
them,  and  cambered  somewhat. 

FLUSH.  On  an  even  surface  with  another.  In  masonry  and  brickwork,  to  fill  up 
with  cement  or  mortar.  To  scour  out  sewers  by  the  discharge  of  a  large 
volume  of  water.  To  chip  oft"  stonework  close  to  a  joint,  to  prevent  fracture  of 
the  surface  when  masonry  is  heavily  loaded  near  the  edge. 

FLUTINGS,  or  FLUTES.  Vertical  grooves  or  channels  in  columns  or  pilasters, 
tapering  or  in  parallel  decorative  lines. 

FLYERS.  The  term  applied  to  those  steps  in  a  winding  staircase  whose  risers  are 
parallel.     See  Wixdeks. 

FOILS.  Smaller  intersecting  circles,  such  as  trefoil,  quatrefoil,  cinque  foil  or  quinte 
foil,  sexfoil,  and  multifoil,  or  in  the  heads  of  Gothic  arches  and  tracery,  with 
cusps  and  other  elaborations  of  delicate  detail. 

FOLDING  DOORS.  Large  doors  made  in  two  halves,  hinged  on  either  side,  and 
shutting  against  each  other.  Very  wide  doors  are  thus  named.  Folding 
shutters  may  be  in  narrow  widths  or  leaves,  and  be  encased  in  panelled  boxings 
in  window  reveals. 

FOOTINGS.  The  spreading  courses  at  the  bottom  of  a  wall,  projecting  beyond  the 
face  in  steps,  in  order  to  increase  the  bearing.  The  term  does  not  necessarily 
include  the  concrete  below  the  wall  set-ofts. 

FOUNDATION.  The  sub-structure  of  an  edifice,  which  may  consist  of  piles,  stone 
slabs,  or  concrete,  according  to  the  nature  of  the  site.  The  excavations  for  the 
sub-structure  are  falsely  thus  termed.  Foundations  would  be  understood  to 
include  the  concrete. 

FRAMING.  The  joining  together  timber  into  trusses  or  partitions.  The  building 
up  of  a  large  structure  by  smaller  parts;  a  mode  of  forming  thin  partitions  of 
stiles,  rails,  and  panelling. 

FREESTONE.  Soft  limestone  or  sandstone  which  can  be  worked  freely  in  any 
direction,  and  very  homogeneous,  and  suitable  for  carving  and  other  delicate 
treatment. 
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FRKSCO.  I^aintinf;  on  frwh  wet  |<la.<<t<-r,  tli.-  ■  -  Ining  and  liarlci.iti^  with  it. 
The  tcrtn  i«  wrontly  u«c<l  to  incltnic  v\  i   tlcoorative  mural  (tainting 

citlier  in  oil  or  distemper,  an<l  vwu  ciicj;.....,,  ...... 

KKKT.  .\n  enrichment  consiatinf;  of  a  ri-|><.>at  of  limilar  form*  in  l<anJ<  and  recti- 
linear fornix,  interaecting,  and  perforated  cither  in  wood  or  motal,  etc. 

KRIEZH     T            -  '        •     '     -•  :  •  ",Uuro  nitiiated  bclwein  U.o 

architm  s  to  classic  and  rcnai»>anco 

work,  ai.-i  -. , .•■  .,....,..  ...  ....  ..iiv^i.... . 

FROXTAl^.  The  vertical  hanging  of  an  altar.  Formerly  tlic  word  was  usol  to 
deacritw  a  Kroall  pe<liment  over  a  door  or  window. 

FURN'ITURK.  The  ironmongery  and  knobs,  lockn,  and  hinge*  usol  in  connection 
with  joiners'  work. 

Kl'URIXtiS.  Thin  ilrii*  of  timber  naile<l  on  joi«t«  or  other  tiinlicns  to  make  up 
tlicir  thicknem  or  to  render  their  iiurface«  level,  or  bring  them  up  to  the  re>piired 
ihape. 

OABLE-E.\n.  or  GABLF.-WALL.    The  vertical  termination  of  i»  roof. 

•  fARf.OYLK.  or  (fUR«;oYLK.     Apr  to  disclinr^'c  the  rain- 

watiT  i-li-ar  of  the  walli  of  the  bull  ;  i  gtonc,  nn'l  sorurtiniej 

in  learL     In  liennany  iron  is  usotl. 

OARXKT,  or  C'U'''"-^  ''  *  '•V'-"''.  A  form  of  hini^  which  extends  acntssi  tlie  surface 
of  the  door,  I  to  mean  a  cheap  form  of  hinge,  unless  the  tcnu 

is  qualified  b;.  ..    ,      ....  .option. 

GAl'QC  To  brins  to  a  pven  thickness  or  dimension.  The  distance  apart  between 
the  scveiil  courws  of  slates  or  tile*.  To  mix  up  plaster  or  cement.  To 
add  plaster  to  "  fine  stuft  "  to  render  it  quick-netting,  temicil  ''gauged  Bluff." 
Coarse  stnff  is  sometime*  gauge<l  for  a  similar  purpose,  ttnuged  arches  arc 
those  whoae  vou-isoirs  are  nibbed  to  a  true  gauge. 

QF.SS4)  Dl'Ro.  Hani  plaster  mouldeil  and  applie<l  to  surface  decoration,  gildeil 
and  coloured  in  clear  lints  with  elaborate  edect. 

0IRB8  AND  KEYS.  An  iron  «lol  with  wedges  to  form  •  joint  in  timU-r 
tnuae*. 

GIRDER.  A  bcaiii  •  r  jr.il,  Ml  ti!iii"r.  Tlio  chief  timbers  in  double-framed  floors. 
In  their  more  eUboratc  form  they  are  calbxl  tnissc*. 

GLl'E  '       '  ■    the  surface  frostol  in  fiTn-liko  ]«altcms  by  gluin'.;  it 

ov.  to  rebontinj  in  a  fnmaco,  whm  tlic  oiponsiun  and  cnn- 

tractiuii  prudoit*  tlic  luttem. 

GRAFFIT"),  or  fU'RAFFIT<».     r: ,  ,-  i:,!.ii.!  witl,  ,      •.  r    :  .in.>ther  colour  in 

ilecorative  form*.     Tlie  surf* I    tl,-   .-r  m  1   i-    -. -i:   li.i  ,.ut   to  the  form 

required,  and  fillerl  in  aj<  the  «\irk  |.ruct.-v<i«  uitli  ollit-r  cjiourit. 

GROIN.  The  arched  line  formed  by  the  inleraection  of  vanlla.  When  projecting, 
aa  in  a  ribbed  vault,  a  common  error  it  to  term  the  rib  on  the  diagonal  a  **  groin 
rib." 

GROOVE  AND  TONOl'E.  A  mi«li:  of  joining  )>o«rds  edgeways,  on«'  lioard  luiving 
in  it  a  groove  or  rectangular  channel,  and  tiie  other  a  projectini-  till.t  .,r  timguo 
fitting  into  the  groove.    Thia  i*  termc<l  **  matched  boarding." 

GROUND  SILI.S  or  PLATJI-S.  longitudinal  limben  laid  on  -Iccicr-walls  to 
•npport  th*  Hoor-joista. 
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GROUNDS.  Pieces  of  wood  nailed  to  walls  previous  to  the  plastering,  and  of 
the  same  thickness,  to  form  the  groundwork  for  skirtings,  architraves, 
linings,  etc. 

(iROUT.  Thin  mortar  or  cement  wrongly  used  for  flushing  up  the  joints  and  filling 
in  the  interstices  of  a  wall. 

GUILLOCIIR.  An  ornament  formed  of  intersecting  circles,  or  discs  disposed  in  a 
band,  differing  from  a  fret  or  meander,  which  is  composed  of  straight  lines. 

GULLY.  A  grated  opening  for  the  discharge  of  water,  usually  trapped,  and  used 
for  surface  water  or  rain-water  pipes  and  sink  "  waste." 

GUTTER-PLATE.    The  timber  support  under  a  gutter. 


HALF-TIMBERING.  A  mode  of  construction  in  which  the  framework  is  ot 
timber  and  the  spaces  filled  with  plaster  or  thin  brickwork,  and  flush,  or  nearly 
so,  with  the  timbering,  which  shows  and  makes  a  feature  in  the  design. 

HALVING.  A  plan  of  jointing  timber,  where  half  the  thickness  of  the  upper 
timber  is  cut  away  and  the  remainder  is  sunk  into  a  con'esponding  recess  formed 
in  the  under  timber. 

HAMMER  BEAM.  A  part  of  a  truss  used  in  Gothic  roofs.  Westminster  Hall  is  a 
notable  example  of  a  hammer-beamed  roof. 

HANGING  STILE.     The  stile  to  which  the  hinges  are  attached. 

HATCH.    A  small  door  to  a  cupboard  or  to  an  opening  from  one  room  to  another. 

HAUNCH.  That  part  of  an  arch  immediately  above  the  springing  between  the 
crown  and  the  abutment  of  an  arch. 

HEAD.     The  lintel  or  upper  member  of  a  frame.     The  top  of  a  rain-water  pipe. 

HEADERS.  Bricks  set  so  as  to  present  their  ends  towards  the  front  face  of  the 
wall. 

HERRING-BONE  STRUTTING.  Short  cross-pieces  of  timber  wedged  diagonally 
between  the  floor  joists  to  keep  them  rigid. 

HIP.     An  external  angle  formed  by  the  intersection  of  two  slanting  roofs. 

HOD.  A  troughlike  box  carried  on  the  shoulder  of  a  man  mostly  to  convey  mortar 
or  bricks  on  to  a  scaftbld. 

HOGGIN.     Fine  gravel. 

HOOD-MOULD.  The  water-table  or  dripstone  projection  over  openings  in  medijeval 
buildings. 

HOUSINGS.  The  channels  formed  in  the  string  of  a  staircase  to  receive  the  steps. 
Thegi'oovein  one  piece  of  material  to  receive  the  edge  or  end  of  another  piece. 

IMPOST.  The  stone  at  the  top  of  a  pier  which  receives  and  forms  a  stop  to  the 
archivolt.  One  stone  often  embraces  the  impost  and  the  lower  part  of  the 
haunch  in  itself. 

INTERCOLUMNIATION.    The  spaces  between  columns. 

INTERFENESTRATION.     The  space  between  windows. 

INTRADOS.    The  under  surface  of  tho  voussoirs  of  an  arch  or  vault. 
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ISVKKT.     A-  -.1  with  the  crown  ilowiiwanLt,  placed  lictwccn  two  picrt,  10 

c<jiialijtc  ;  ,•.  or  tliu  floor  of  nii  arL-liotl  ctilvcrt  or  sower. 

ISOLATION  CHAMllKIt.     This  tem>  .low-ribcs  tlio  <li*ooiinccUiij,'  manhole  at  tlio 

lowiT '.    <  •'■  ■   !'■,■■■  •••  iiyHtero  of  o  pre(iuso!i,  ami  liH-ateJ  iiiiiiu'iliately  within 

ihf  .  ty,  nnil  where  the  lir.inch  from  the  main  is  entered 

int-i  '.  _.  ...    I  A  xyphon  Iriip  with  an  in»|K.-clion  eye  is  introdueed 

at  llie  lower  •  •  clianiher  into  the  ontfall  drain  leading  to  sewer.  llniH 

trapuin;;  the  p-.  ,  in  off  from  tho  pressure  of  cos  in  the  sewer.     A  fni«h- 

air  nilet  Ls  provide<l  in  tiie  elianilivr  tu  promote  iipeast  of  uir  in  the  ventilating 
pipes  situate  at  the  head  of  the  drainogo  un  the  premises  in  (piestion. 

.l.\COHK.\X.  .Xrehitectnre  and  furniture  of  the  reij^n  of  .lames  I.,  or  during  tho 
|>vrioJ  of  tho  Slaarls,  generally  the  scventeentli  centur)'. 

J.VMi>.  A  Vertical  support  in  liio  nature  of  a  pier  or  post.  Tho  laterul  upright 
surfaces  of  a  frame  or  a|>erture. 

JOUGLK  JOIST.  A  mode  of  joining  masonry  with  a  tongue  of  luird  material 
foni;  piece  to  tit  into  another.     .Vlso  a  joint  iisol  in  timber  trumeH 

in  :<  >  :  '  as  abut  one  against  tlic  other.     •Sec  if<'AUK. 

JOISTS.    The  timbers  forming  the  supports  of  single  floors  or  ceilings. 

KKE.NK'S  CKMKNT.  Thi-s  cement  gives  a,  verj-  hard  fine  surface,  and  can  bo 
polished  with  ndniiraMe  resulls.  It  is  used  for  faiing  interior  walls  where  a 
iTarabIc  finixli  is  re«juired.  .Ml  angles  even  in  common  work  inside  buildings 
when  plnsti-r  is  lucd  are  executeil  in  Koenc's  cement.  It  is  oblaincil  by 
soaking  i>I.u<tvr  in  alum  water  after  a  lirst  calcination  ;  it  is  then  kiln  burnt  a 
•ecood  time  and  gronnd.     Tlie  won!  ■'  Kecnc's  "  implies  this  cement. 

K  KYSTOX  K.     The  central  voussoir  of  an  arch. 

KIXU-POST.  The  central  timber  of  a  roof  tnisH,  which  carries  the  ridge  and  the 
ends  of  the  priocipal  raf^ert,  and  rests  on  the  tio-beaio, 

KITrilKSKK.     A  closed  cooking  range  with  :  :icd  by  dami^rs. 

i>|icn  fire  arrangements  are  tised  also  in  ■  much  hot  water 

is  nee<led  tho  boiler  gains  tho  advantage  m  clu-eil  lire  kitcheners  without  tho 
open  fire  adjustment. 

KNOTTING  AND  S  HJl'I'ING.  Painting  over  llie  knoU  with  reil  lead  and  stopping 
all  defects,  cracks,  and  crevices  in  wooilwork  witli  white  le.id.  Trep-iriii:;  tho 
work  for  the  painter. 

LANCET  WINDOW.  An  acute  arched  window  dislingnishing  tho  stylo  of  the 
thirteenth  century,  and  known  as  Early  English. 

LANDING.     A  Urge  slab  of  stone.     The  top  of  a  flight  of  steps. 

LANTl";"'  ■■  ■'ir.     Any   stnicturc   i'  '      ••   tho   roof  of  a   building  and 

lia  nlngn  for  light.     .\  1  i  lower  or  over  the  crossing  of  a 

chuT'-  1,  ■  r  .vcn  a  central  tower  itscii,  i-  ■  .m.  d  a  Untcm. 

LAP.  The  width  from  Uie  nail  of  the  lower  slato  or  tile  or  booni  to  the  K>wcr 
extremity  of  tho  upper  slato  or  tile  or  tioard. 

I.AI'IS  LAZULI.     A  hard  rock  ■  :  blue,  with  a  vitrrons  lustre,  used  «ilh 

marl-'.i"  f'-r  lr:la^  i  with  hand- 
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LATH.  A  thin  stiip  of  wood  used  for  hanging  tiles  and  for  plastering.  Metallic 
lathing  of  expanded  meshed  metal  is  very  commonly  employed  for  plastering 
with  much  advantage. 

LATRINE.  A  continuous  troughed  convenience  for  human  defecation,  used  in 
barracks,  schools,  and  public  places. 

LEDGE.  A  board  nailed  across  a  number  of  other  boards  to  keep  them  in  place,  as 
a  cleat ;  batten  doors  are  thus  constructed  and  hung  with  cross  garnet  hinges 
screwed  to  the  ledges. 

LEDGERS.  The  horizontal  timbers  in  scaffolding  which  connect  the  poles  used  to 
carry  one  end  of  the  putlogs  supporting  the  scaffold  boards. 

LEWIS.  A  wedged  contrivance  for  lifting  stone  by  means  of  split  keys,  which 
fit  into  a  dovetail  hole  cut  in  the  stone. 

LICH  STONE.  The  block  on  which  the  corpse  is  rested  at  the  entrance  to  a 
churchyard  until  the  priest  arrives.  Lich  gates  with  roofed  gables  were  very 
common  to  give  shelter  over  the  mourners  awaiting. 

LININGS.  The  boarding  used  to  cover  internal  surfaces,  as  jamb  lining,  window 
back  lining. 

LINTEL,  or  LINTOL.  The  timber  or  stone  placed  across  an  aperture  in  a  wall, 
and  carrying  the  weight  of  wall  over  same. 

LISTED  BOARDING.  Such  as  has  had  the  coarse,  rough  edges  and  sap-wood 
removed,  but  otherwise  left  as  sawn  from  the  log. 

LOGGIA.  A  roofed-in  structure  open  on  one  side,  for  sheltered  open-air  occupation, 
and  architecturally  treated  as  a  prominent  part  of  a  building.  A  verandah  is  a 
lighter  form  of  loggia. 

LOOPHOLE.  The  open  part  or  crenel  in  a  battlement,  or  a  narrow  slit  for  dis- 
charge of  projectiles.  Loophole  frame,  a  wooden  frame  enclosing  a  door  below 
and  light  above. 

LOUVRE  BOARDS,  or  LUFFER  BOARDS.  Boards  placed  one  over  the  other 
in  a  slanting  position  to  allow  of  the  admission  of  fresh  air  or  outlet  for  smoke 
and  ventilation  generally.  They  are  used  in  belfries  to  give  free  passage  for 
sound,  and  at  same  time  exclude  the  weather. 


MANSARD  ROOF.  The  French  name  for  a  curb-roof,  or  one  of  which  the 
principal  rafters  are  kneed. 

MARQUETRY.  Inlaid  patterned  woodwork,  generally  executed  in  veneers  on  a 
wooden  ground.  Intarsiawork  is  similar,  but  generally  has  a  continuous  foliated 
or  figure  design  in  one  colour,  extending  in  a  definite  manner  over  a  large 
ground  or  surface. 

MEETING  RAIL.  The  upright  in  the  centre  of  a  folding  door,  or  the  top  rail  of  a 
lower  sash  and  bottom  rail  of  the  top  liglit  half  of  a  sliding  sash  window,  where 
the  rails  lap  one  in  front  of  the  other. 

MEZZANINE.  An  intermediate  story  within  the  height  of  a  princijjal  story,  which 
corresponds  with  the  "  entresol  "  in  France. 

MITRE.  The  bevel  or  line  of  intersection  between  mouldings,  meeting  at  any 
inclination  or  angle. 
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MODILLIOS.  A  UDkll  lirackot  in  cluaic  ftrcbitccturo  lupportin^  the  c  i  tn  ..i  ,t 
cornice. 

MOBTISK  AND  TKNOS.  A  mortino  in  a  liolo  cut  in  tiuA<tT  to  rcctivc  n  ton|,'ii« 
of  the  «anio  size  fornii-'l  on  anutlicr  pioco  of  timber  callo<l  tho  tenon.  Tlie  two 
|Hirls  fixcU  (ugotlior  form  a  joint  tliu^  named,  and  arc  eitliur  wedded  iu  (HHiitiun 
ur  pinned. 

MOSAIC.  Decoration  of  floor*  or  mural  surfaces  \>y  meatus  of  class,  marble,  or 
other  durable  materials  fitted  into  i>attems  or  scheme  of  colour  in  small  pieces 
of  varied  shapes. 

MOULI>.  The  pattern  or  profile  of  an  curichcd  string  or  cornice.  Tlio  ithaiiod  tool 
nsed  (or  running  plaster  mouldings. 

UULLION.  The  u^Higbt  divisions  of  stono  or  timber  which  divide  windows  into 
two  or  more  "  lights,"  or  which  separate  different  panels. 

ML'KTINOS.    The  smaller  forms  of  horizontal  divisions  of  windows. 

Mt'R.VL  I'.MNTINCf.  Decorations  on  walls.  Fresco  and  encaustic  jiainting,  oil- 
painting,  and  even  water-colouring  on  walling. 


N.VKKD  KIXX)RIN'G.     Tho  floor  supports  coiuidorcd  aprt  from  tlio  tloor-boonls 
and  ceiling. 

N.VRTIIK.X.     The  large  porch  or  vestibule  building'  of  a  church  across  tho  west 
end  at  tho  greatest  distance  from  the  high  altar  or  sanctuary. 

NEWEL.    The  cenlnl  shaft  or  corner  posts  of  a  staircase  supporting  tiio  strings 
which  carry  tho  steps,  and  also  used  to  support  the  handrails. 

NICHE.     .\  r«oeM  or  cavity  in  the  thickness  of  a  wall,  usually  destined  to  receive 
statuary  or  otber  decorative  object. 

NOUUINO.     A  mode  of  tilling  the  s|>aoe  of  quarter-partitions  with  brickwork. 

NOSING.    Tho  rounded  edge  of  tlie  tread  of  a  stop— a  rounded  edge  to  a  board  or 
table  top. 


OFF-SET.  or  SET-OFF.    Tho  ledge  formed  by  •  decmwe  in  tho  thickness  of  a 
wall  or  the  recessing  of  any  structure. 

OGEE      A  moulding  formed  of  a  convex  and  concave  curve  meeting  in  tho  form 
of  an  3  '•  '^  aillod  Cj'matium. 

OOLITE.     A  geological  formation  supplying  many  e^ct'llni.t  l.niMin^  >.t.m< ..    ^ 
Bath,  Portland,  etc. 

ORDER.    The  combination  of  architectural  features  coiutituling  a  htyiu.     Durio, 
Ionic,  Corinthian,  Tuscan,  and  Coni|>ositc. 

ORIEL.    A  bay  window  snpport«d  by  corbelhng  out  from  the  wall,  and  more 
eapecially  an  upper  window  overhanging. 

ORIENTATION.    Tho  practice  of  placing  cfaurebea  so  that  tlic  priest  faces  tho 
east  when  standing  before  the  altar  in  celebrating. 

OVERMANTEL.     A  continuation  of  tho  fireplace  above  the  mantel-shelf.    Over 
door,  a  feature  above  the  top  of  a  door  frame. 
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OVKRSAI LING-COURSE.  A  course  of  brickwork  or  masonry  whose  face  piujecls 
beyond  the  one  beneatli  it. 

OVOLO.  A  rounded  moulding  whose  section  is  a  portion  of  a  circle  or  of  an 
ellipse,  approximating  to  a  quarter-round  in  section. 

I'ANEL.  The  filling  of  an  intermediate  space  between  framing,  generally  of 
thinner  boarding ;  or  recessed  in  masonry,  a  space  enclosed  by  raised  mouldings. 
Linen  panel  is  one  enriched  by  a  folaed  or  linen  pattern.  Flush  panel  is  level 
with  its  enclosing  framework. 

TANTILE.  A  curved  tile,  sometimes  called  a  Dutch  or  Flemish  tile,  14i  by  10 
inches. 

PARAPET.  A  vertical  screen-wall  at  the  foot  of  a  roof  or  on  the  summit  of  a 
building.     Any  fence  wall  to  a  bridge  or  terrace  is  so  called. 

PARGETTING.  A  mode  of  lining  flues  with  a  mixture  of  mortar  and  cow-dung. 
The  external  plastering  of  half-timbered  houses  is  called  parge-work,  or 
pargetting. 

PARIAN  CEMENT.  Plaster  of  Paris  or  Gypsum  is  the  cement  used  for  running 
cornices  or  casting  enrichments.  For  wall  facings  it  is  admirable  and  gives  a 
fine  surface  for  oil  paint,  which  can  be  applied  almost  immediately. 

PARTITION,  or  QUARTERED  PARTITION.  A  framework  of  timber  studs  or 
quarters,  covered  with  lath  and  plastering,  or  filled  in  with  brick  nogging,  to 
divide  rooms.  Partition  also  applies  to  slab  or  placed  worked  concrete, 
divisional  walling,  now  very  commonly  used,  occupj'ing  less  space,  and  being 
more  fire-resisting  than  quartered  partitious. 

PARTY- WALL.  An  abbreviation  of  partition  wall,  or  the  wall  to  divide  adjoining 
premises,  and  possessed  in  common  by  owners  of  adjacent  properties. 

PATERA.     A  circular  ornament  of  slight  projection,  placed  on  a  flat  surface. 

PEDESTAL.  The  lowest  members  of  the  classic  orders,  consisting  of  the  base,  the 
dado,  and  the  cornice  or  surbase. 

PEDIMENT.  The  triangular  structure  or  curved  formed  erection  fronting  the 
sloping  lines  of  the  roof  and  on  the  top  of  the  cornice  of  a  portico.  The  space 
enclosed  within  the  pediment  is  called  the  tympanum. 

PENDANT.  A  hanging  or  suspended  ornament,  as  in  the  vaulting  of  Henry  VII.'s 
chapel,  Westminster,  or  the  terminal  of  a  staircase  newel  projecting  vertically 
below  the  ceiling  or  string. 

PENDENTIVE.  The  curved  spandril  between  the  square  or  octagon  base  and  tlie 
circular  vault  of  a  dome.  Jn  joinery  the  timber  curved  ribs  used  in  arched  or 
vaulted  ceilings  are  called  the  pendentive  cradhng. 

PENSTOCK.     A  movable  sluice  or  floodgate. 

PIER.  A  narrow  supporting  wall.  The  solid  portions  between  the  windows  and 
doors  of  a  building  are  called  piers ;  also  the  supports  of  arches  and  bridges. 

PILASTER.  A  square  column,  generally  only  slightly  relieved  from  the  walls,  and 
which  may  be  a  half  or  a  quarter  pilaster,  according  to  the  projection. 

PILE.  A  timber  beam  generally  having  a  pointed  iron  shoe,  and  with  a  ring  near 
its  top  end  for  driving  into  the  ground  to  obtain  a  foundation  on  which  to  erect 
a  structure.  Concrete  piles  are  largel}'  used  in  lieu  of  timber  with  much 
advantage. 
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riS'K.  A  tcmi  Rcnonlly  ap|>l!(.-J  to  American  timber,  as  0|>|kmo<1  Io  fir,  or  lUliio 
limber ;  UM<i  more  [lorticuUrlr  in  joinery.  White,  yellow,  and  red  are  the  ibrco 
kinda  atated  in  tlie  ascending  scale  of  value. 

I'lNNIN'iIX.  The  nio<le  of  lixin);  stmie  into  walls  with  small  wc>lj,'eK  of  iilate  or 
lianl  material.  Stone  atelM  and  landing))  arc  pinned  into  I'luuies  pro|>arc(l  fur 
them.    Het  U)>Duri<niuiu. 

I'lTCII.  Tlie  inclination  or  vertical  anf;li'  of  a  roof  in  called  its  pilch.  The  pitch 
it  really  tJic  pri>|>ortiun  Ix-'twecn  the  rise  and  span  ;  tlrnn  a  qu.irtcr-pitch  roof  ia 
one  whoM!  vertical  height  is  equal  to  a  <puirter  ita  span. 

rL.\CE-BRlCK.'<.    The  soli,  rotten  brick-s  which  arc  imperfectly  liunioL 

PL.\IN  TILR    Tlie  common  flat  tile  in  general  u»o — lOi  by  CJ  inches. 

I'L.M'KS.     Horizontal  timl>ere  placed  umler  niflent  and  j»i:it8  to  distribute  the  l<Md. 

I'LINTII.  .\  square  member  forminc  tlie  base  of  a  peilextal  or  buildin;;;  in  the 
tatter  it  take*  the  form  of  a  moulded  or  S]>laye<I  ofl-scL 

I'LOUOHKD  AND  TONOIKD.  A  method  of  jointin;;  timl(Cr  by  forming  a  groove 
on  one  «de  and  a  tongue  on  the  other.    .S«  Uboovk  .ixn  I'oxofE. 

PLU(SGINO.  Trenarii^;  brick  walls  by  the  insertion  of  conical  wooden  wedi;es 
for  the  reception  of  nails  or  screws.  Breeze  bricks  are  built  into  walls  for 
the  same  purpose,  and  give  a  better  fixing  in  many  ways  than  wood  plugM 
driven  in. 

PLl'MH.     Perpendicular  or  vertical ;  an  nprighl  wall  or  pier  is  said  to  bo  plumb. 

IIJINTIN*;.  Finishing  the  external  joinU  of  mosonrv  or  brickwork  with  sj>ecial 
mortar-joints  after  the  work  lias  been  built  and  cleone<l  down.  Struck  joints 
as  the  work  proceeds  avoid  j>oiiitin;,  and  insure  Iwtter  brickwork  and  (>eltor 
bricklaying.  lie-pointing  is  done  by  raking  out  the  joints  and  '•  tuck  "  |>olnting 
them.  Such  tucked  work  soon  perishes  and  gets  dislodged  by  the  weather. 
All  joints  should  l*  weathered  without  projecting  from  the  face  of  the  wall. 

POLE- PLATE.  A  timtwr  placed  in  the  wall  horizontally  al>ove  the  tie-beam  and 
wall-plate  to  receive  the  ends  of  the  roof  rafters. 

POLIN'G-PLANKS.  The  rough  boarding  used  to  sustain  the  earth-work  in 
foundations  and  the  sides  of  trenches. 

TOPPY-HEAD.    A  carved  finial  on  pew-«nd«  or  stalhi  in  Gothic  churches. 

PORTICO.  An  eitomally  projecting  porch  or  entrance,  compoced  of  a  scries  of 
col'i-  xrn.     If  of  four  columns,  the  arrangement  is  "  tctrastyle ;"  if  o 

six  liexastyle ;  "  if  of  eight,  ••  octastylc." 

PORTLAND  CKMF.NT.  This  material  introduce.1  aUul  1813  is  made  from  lime- 
stoi"  ■'  '  ■'•^  '\>-  1  .•Ht  quality  comes  from  Kent.  The  mud  of  the  river 
Ml  '.  ,.ilk  and  ashes  from  former  mokingM,  and  calcined  at  a 

bent    .  „  _ :   lo  that   .f  vitiihr.iii.n.      It  fli'iiil  1  «i'n;h  from   110  to 

112  list,  per  striked  boaheL     1  '  U-.man  cement, 

and  it  ;- til.' >tr.jiiL'C«t  and  ra('  '  It  varies  very 

mil'  I  foreign  make*  are  to  l>e  avoide«l,  whiii;  it  is  essential  in 

all  •  -iral  work  thai  only  the  he*t  quality  should  l>o  used.     *•  In 

remciit  '  iniriica  Portland  cement  if  no  qnalification  is  given  in  a  specification 
for  auch  wnrlc. 

POST.  A  term  apftbed  to  all  vertica]  timber*  used  in  constmclion.  5m  Kixo- 
fon. 
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POZZOLANO,  or  PUZZOLANO.  A  volcanic  cartli  brought  from  Italy,  which 
renders  fat  limes  eminently  hydraulic  when  mixed  with  them  for  mortar. 

PRICKING-UP.     The  first  coat  of  plastering  on  lath. 

PRIMING.     The  first  coat  of  paint  applied  to  timber  and  iron-work. 

PRINCIPAL,  or  PRINCIPAL  RAFTER.  The  outer  inclined  timbers  of  a 
roof-truss. 

PROFILE.  The  mould  or  gauge  used  by  plasterers  in  running  mouldings.  Sec 
SraiCKLE. 

PUDDLE.  Tempered  clay  used  to  retain  or  keep  back  water,  owing  to  its 
impervious  character. 

PUGGING.  Dry  lime,  rubbish,  or  concrete  mixed  with  hair  or  chopped  straw 
introduced  between  rafters  or  floor  joints  on  sound  boarding,  to  prevent 
noises  from  penetrating  through  floors. 

PUG-MILL.  A  machine  for  mixing  together  the  various  ingredients  used  for 
mortar-making.     By  "  mortar-mill "  is  meant  an  edge-runner. 

PUNCHEONS  or  STUDS.     Short  upright  timbers  used  in  quartered  partitions. 

PURLINS.  Horizontal  timbers  notched  on  to  principals  to  support  the  common 
rafters. 

PUTLOGS.  Short  timbers  used  in  scaflblding,  which  are  supported  at  one  end  on 
the  wall,  and  at  the  other  on  the  ledgers. 

PUZZOLANO.    See  Pozzol.\.no. 

QUANTITIES.     See  Bills  of  Quantities. 

QUARRY  GLAZING.  Leaded  glazing  in  small  panes  either  in  clear  or  sanded 
glass,  in  colour  or  plain.  The  quarries  may  be  ornamental  and  shaped,  or  square 
and  diagonal. 

QUARTERING.     Timber  of  small  scantling ;  generally  deals  cut  in  3  or  in  4. 

QUARTERS.     The  upright  timbers  or  studs  used  in  partitions. 

QUEEN-POST.  A  timber  used  in  a  roof-truss ;  there  are  always  two  queens  in  a 
queen-post  truss. 

QUIRK.    A  small  hollow  or  V-staped  channel  used  with  a  bead  or  ovolo 

QUOINS.  The  angles  of  brick  or  stone  walls,  with  reference  more  particularly  to 
the  materia]  used  in  the  extremities. 


RABBIT.     See  Rebate. 

RAIL.  The  horizontal  members  of  door  and  window  frames.  The  rail  of  a  stairs 
is  called  the  "handrail."  The  moulding  round  a  room,  from  whence  to  hang 
works  of  art  by  hooks  and  cords  or  wires,  is  called  a  "  picture  rail,"  and  as  such 
presupposes  its  being  strong  and  grooved  at  top  to  receive  the  hooks  weighted 
by  pictures. 

RAKING.  Inclined  at  any  or  oblique  angle ;  the  slope  of  a  roof  is  said  to  rake  ; 
joints  are  raked  out  to  prepare  for  pointing. 

RAMP.  The  sharp  curve  in  hand-railing  where  the  rise  is  very  rapid  at  a  half- 
space  or  quarter-space. 
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UKUATH     a  aiullow  rcceaa  in  tho  lido  of  k  fnuno  or  buuril.     .Vr  lUumi. 

KEHATKO  KUAMU    Ono  Laving  round  it  a  mink  r.c  -s  of  tlio  tliioknoss  of  tlio 
dour  or  sa»h. 

RECKSS.     A  cavitv  in  tiio  thickness  of  s  wall ;  iho  r' iu,l:::iii- luicki:' 
termed  tlio  l>4ck  v(  tlio  reccvt. 

IIEDUCKI)  !  'KK.     Rrickwo:  1  fur  tho  ]>unM>!ic  of  measurement 

ait  l.'U  i  272  feet  of  i  rk  =  3O0  culiic  feet   ia  termed  a 

rod,  and  on  tliu  calculation  tho  prico  ul  a  liuilding  in  alwa^H  based. 

REINF'"  ■  •  "  '  ■•^•■•I:KTK.     a  motho.1  of  »tr. '  '  n 

by                               md  ties  wliereliy  very  wii  y 

loa<i.-<  ^>iM<  v.iii.'  1  vvitli  tlio  minimuMi  amuiuii  '  i  in.ii- n.is  iw  im>u»  urw  ino^^ 
entirely  embedded  in  tho  concrete. 

RELIEVIStr  .\UCII.  An  arch  thrown  over  a  flat-headed  opening  to  dislributo 
the  su|<eriucuml>eQt  weight  on  tlio  side  piem. 

HENDERINCi.  The  first  coat  of  pUstor  on  naked  brick  or  stone — tho  second  coat 
is  termed  tho  "  tluating  coat,"  and  tlio  third  the  "  setting  "  or  "  fiuitdiing  "  coat. 

KETAISINU-WALL.  Oim  nsed  to  retain  earthwork  at  a  steeper  angle  than  it 
would  ossame  naturally. 

RETURN-WALL.    Ono  at  right  angles  to  an  external  wall  or  a  party  wall. 

REVEALS.  Tho  returns  or  retreating  surfaces  of  an  aperture  duo  to  tho  thickneM 
of  the  wall  in  which  it  occars. 

REVETMENT.     A  reUining  wall. 

RID.  A  curved  or  arched  beam ;  th«  projecting  masonry,  arches,  or  mouMinc^ 
which  constitute  tho  main  constructional  essentials  of  a  vault. 

RIDGE.  Tho  long,  narrow  pUnk  forming  the  crest  of  a  roof;  it  is  goncrolly 
finished  with  a  rounded  top,  called  the  ridge-roll.     The  apex  of  tho  roof. 

RISER.    The  rertical  face  of  a  step,  which  carries  the  horizontal  face  or  tread. 

RIVETS.  Short  metal  bolta,  which  are  hammered  red-hot  into  iron  plates  to 
connect  them  together. 

ROD.  A  measure  of  letigth  or  surface.  A  siiuare  nxl  of  brickwork  is  272}  square 
feet  of  brickwork  13^  inches  thick,  or  30(>  cubic  feet  of  brickwork. 

ROOF-TIE.  The  wood  beam  or  iron  tic  cotmccting  tho  feet  or  ends  of  the 
principal  rafters. 

ROSE  WINDOW.    A  circnlar  window  filled  with  tracery,  radiating  or  otherwise. 

ROUGH-CAST.  A  mode  of  finishing  external  plastering  by  dashing  against  it 
small  pebbles  or  broken  flint,  mixed  with  lime,  to  give  it  a  rough  face.  Sm 
Stucco. 

RUBI'I  rnon  description  of  masonry,  in  which  the  stones  are 

set  , .  reference  to  coonos. 

RUSTICATION.  A  kind  of  masonry  in  which  the  angles  of  the  several  stones  are 
splayed,  so  as  to  produce  V-joiots,  the  stones  proiecting  beyond  the  geiMral 
saiuoe  of  (he  wall,  baring  a  more  or  leas  roogboMa  surCsce. 

SAO.    The  tendency  of  losded  beams  to  drop  below  the  level  in  their  centres. 
SASH.    The  timber  framework  of  a  window. 

E.B.C.  2  Z 
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SCAGLIOLA.  A  composition  made  in  imitation  of  marble,  and  used  for  columns, 
pedestals,  etc. 

SCANTLING.    Quartering  or  timber  of  small  size. 

SCANTLINGS.  The  sizes  or  figured  dimensions  of  timber  work  or  iron  framing. 
The  dimensions  of  builders'  work  are  termed  the  scantlings. 

SCARF.  The  mode  of  splicing  together  beams  of  timber  by  halving  or  notching 
them  and  bolting  them  together. 

SCOTIA.    A  hollow  moulding  used  in  classic  architecture.  . 

SGRAFFITO.    See  Graffito. 

SCREEDS.  The  wooden  rules  used  by  plasterers  to  run  their  mouldings ;  also  the 
narrow  faces,  run  at  intervals  on  flat  surfaces,  by  which  the  plastering  or  floor 
rendering  is  levelled. 

SCRIBING.  Fitting  any  piece  of  wood  or  metal  so  as  accurately  to  coincide  with 
an  irregular  surface.     The  skirting  is  "  scribed  "  to  fit  the  floor. 

SECRET  GUTTER.  A  small  lead  or  zinc  gutter  out  of  sight,  partly  under  the 
edge  of  the  slates  or  tiles  of  a  roof  at  the  junction  of  the  cheeks  of  a  dormer 
witli  the  roof  or  a  chimnej'  stack,  turret,  or  other  erection  rising  above  the 
roof  slope. 

SECTION.  The  representation  of  any  solid  from  which  a  portion  has  been  re- 
moved, owing  to  its  intersection  by  a  plane.  This  is  so  contrived  as  to  show 
its  internal  details  and  construction. 

SET-OFF.    &e  Off-set. 

SETTING-COAT.  The  finishing  coat  of  plastering.  Setting  stone  is  the  fixing  of 
masonry. 

SHAFT.  The  part  between  the  cap  and  the  base  of  a  column  or  piUar.  A  well 
or  vertical  sinking.     A  tall,  disengaged  chimney. 

SHAKES.  Fissures  or  cracks  in  timber,  due  to  imperfect  contraction  or  lack  of 
seasoning.  Big  balks  of  timber  commonly  develop  shakes,  which  may  bo 
unavoidable,  and  only  experience  can  form  a  correct  opinion  in  regard  thereto. 

SHINGLE.  Coarse  sand  mixed  with  small  pebbles.  Shingles  are  wood  roofing 
slabs. 

SHOE.  The  bottom  of  a  rain-water  pipe,  turned  outwards  to  direct  the  water  from 
the  building.     Also  a  metal  base  to  a  column  or  post,  or  pile  or  strut. 

SHORES.     Raking  struts,  used  to  prop  up  a  building. 

SILL.  The  bottom  plate  of  a  partition  or  frame.  The  sill  of  a  window  frame  is 
generally  of  oak,  or,  better  still,  of  teak.     See  Cill. 

SKEW-BACK.     The  sloping  abutment  from  which  an  arch  springs. 

SKIRTING.     The  plain  or  moulded  boarding  placed  round  apartments. 

SLAKED  LIME.  Lime  which  has  been  quenched  or  hydrated  with  water,  or  by 
exposure  to  the  atmosphere. 

SLEEPER- WALL.     A  dwarf  wall  under  floor-joists. 

SLOAV  COMBUSTION  GRATE.  A  grate  in  which  the  draught  through  the  fire 
from  below  is  minimised,  and  fii'e-lumps  are  used  for  the  sides  and  back,  so  as 
to  reduce  the  metal  to  a  minimum,  sometimes  called  a  "  Parson's  Grate."  See 
Te.\le  Grate  and  Well  FipE. 
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SOFFIT.  The  anderaide  of  any  liorizoutal  surbco  or  projecting  member,  landing, 
or  >Uir. 

SOLE  PIKCE.  Tbo  bottom  pieco  of  timber  erections,  such  as  the  cill  which  Uiketi 
the  raking  stmt  of  a  gatc|i0Bt.    "  Solo  piece  *  may  bo  synonymous  witli  "  cill. " 

SOOT-DOOR.     An  iron  door  in  an  aperture  in  a  flue,  fur  the  puqKMo  ui  cleaning  it. 

SOUND  BOARDINQ.  Rough  boarding,  carric<l  on  filleU  atUchcd  to  the  floor- 
joistii,  and  used  to  receive  pugging  to  deaden  sound.     See  I'uuoiNo. 

SPAN.     Tho  clear  bearing  of  a  roof  or  beam . 

SPANDRIL.  Tho  triangular  spaca  formed  between  tho  iiaunchcs  of  arches  and 
the  architrave,  or  on  citlier  side  of  arches  enclosed  in  square  [tanols. 

SPECIFIC.KTION.  Tho  description  in  writing  of  the  various  works  to  bo  done 
under  a  building  contiact  or  otlicrwixo. 

SPL.W.     To  slant  ofTor  ctit  away  the  edge,  in  order  to  make  a  hlope  or  bevel. 

SPRIXf!  r.T  IVIiS  n..!I,  r  \.\h.Ai,  actuated  by  a  spiral  spring  set  in  the  tube  on 
wli:  iictiun  being  regulated  by  a  rack  and  cogged 

an.i'  „  _  J        i^'  a  cord. 

SPRINGINO.  The  level  from  which  ao  arch  takes  its  rise,  and  its  radius  is  struck 
or  turned. 

8QUARK-FKAMIN0.     Tbo  simplest  kind  of  panelling. 

STANCHION'.  An  uprght  post  or  support.  Witliout  any  qualification,  tho  word 
implies  an  iron  sup|>ort. 

STILES,  or  STYLES.  Tho  vertical  timbers  of  framing.  Thus  in  a  door,  tho  sido 
to  which  the  hinges  are  attached  is  termed  tlio  hanging  style. 

STOPPING.  The  fiUini;  in  of  crevices,  cracks  in  plastered  walling,  or  fliling  in 
defects  with  white  lead  or  putty  in  woodwork,  previous  to  jninting. 

STORY-POST.     A  vertical  timber  or  iron  stanchion,  placed  under  brcssummors. 

STRAIN.  The  deformation  or  altered  condition  of  a  body  as  the  result  of  a  stress. 
Breaking  strain  where  actual  rupture  occunt. 

STR.MNIN'i  ItKAM.     A  strut  placed  between  tbo  heads  of  queen-posts  in  roof- 

Iruaat-n. 

8TRAJNING  SILL     A  similar  timber  at  tho  foot  of  tho  queens. 

STRAP.  An  iron  tie  to  retain  timber:)  in  tlio  position  thoy  sliould  occupy  iu 
trusses. 

STRAP  WORK.  A  rnctho<l  of  omamonlation  coni}>owd  of  an  ingenious  contri- 
vance, and  interlacing,  or  folding  of  bands  pooiiliir  »'■  !!"•  ri'il.-tlian  period 
in  England,  or  in  Moorish  work  as  in  S|iain. 

ST!  '  or  stones  lying  in  tlio  diroctiou  of  liicir  greatest  length 

:ho  wall. 

STRICKLE.    The  metal  profile  used  for  running  mouldings. 

STRIKE,     'i  !>t  with  a  trowel  in  masonry  or  brickwork. 

Struck  j 

STRIKING.    The  operation  of  removing  tho  centres  from  arches  and  bridgoa. 

STRINO-COrR.SK.  A  bond  of  mouldings  or  ornament,  or  n  plain  face  wl.irli 
projects  slightly  from  tho  wall,  generally  used  to  mark  the  divisions  of  ni  : .    . 

2  A '2 
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STUCCO.  Lime  or  cement  mortar  applied  to  wall  surfaces  when  wet,  but  drying 
hard  and  durable.  It  is  a  very  old  method  of  external  treatment,  and  in 
bastard  stucco,  or  three-coat  work,  done  in  good  lime,  is  very  permanent  and 
■weather-resisting,  and  gives  a  pleasant,  warm  colom-  which  is  lasting.  It  can 
be  ornamented,  modelled,  and  moulded.  Stucco  also  keeps  out  the  wet  from 
thin  walls.     See  Graffito. 

STUD.    See  Partitios. 

SURBASE.  A  moulding  above  the  dado  surrounding  a  room  ;  the  group  of  moidd- 
iugs  forming  the  crowning  member  of  a  plinth  or  base  course. 

SYPHON  TRAP.  A  bent  S-shaped  pipe  to  prevent  the  passage  of  foul  gas  in 
drains. 

TABLE  MOULDING.    The  hood  moulding  in  Gothic  architecture. 

TAILING.     The  distance  a  stone  or  beam  is  inserted  into  a  wall. 

TEALE  GRATE.  A  slow-combustion  gi-ate  in  which,  by  disposing  the  fire- 
luraps  at  particular  angles,  the  heat  is  economised  and  thrown  into  the  room. 
The  gi'id  of  the  grate  is  very  fine,  and  vertical  bars  are  employed  in  front  of 
the  gi"ate.  This  is  one  of  the  most  scientific  grates  made,  and  has  stood  the 
test  of  several  years'  use.  It  was  not  patented.  The  inventor  gave  his  idea 
to  the  world  without  any  financial  gain  to  himself. 

TEMPLET,  or  TEMPLATE.  A  mould  or  pattern  cut  to  the  exact  form  to  which 
work  has  to  be  executed  ;  also  a  bed  of  stone  placed  under  a  beam. 

TENON.  A  tongue  of  timber  made  to  fit  into  a  cavity,  or  mortise  in  another  timber 
to  form  a  joint.     See  Mortise. 

TENSION.  The  longitudinal  strain  in  which  materials  serving  as  ties  in  biulding 
are  exposed  in  the  direction  of  the  fibres  of  the  material  employed. 

TERRA-COTTA.  A  superior  kind  of  brick  or  clayware  partaking  of  the  nature  of 
masonry.  Terra-cotta  signifies  "  baked  clay."  When  glazed  the  material  is 
termed  "  faience." 

TERRAS,  or  TRASS.    A  Dutch  substitute  for  Pozzolano. 

TESTING  DRAINS.  This  is  a  process  to  discover  leaks  of  gas  or  water  in  tube 
drainage.  The  water  test,  by  filling  each  branch  separately  by  filling  with 
water,  is  the  most  reliable,  and  locates  the  defects.  Smoke  tests  and  chemical 
tests  are  less  likely  to  strain  the  joints  of  the  drain,  and  are  more  easily  applied. 
The  water  test  is  really  most  suitable  for  testing  new  work,  and  no  drain  should 
be  passed  without  such  testing. 

TIE-BEAM,  or  TIE-ROD.  The  wood  beam  at  the  foot  of  a  ti'uss  or  principal,  or 
the  iron  rod  used  in  its  place. 

TOBIN  TUBE  VENTILATORS.  Inlets  for  fresh  air  with  a  valved  outlet  into  a 
room  set  some  six  to  seven  feet  from  the  floors,  and  connected  at  their  base 
with  the  external  air,  usually  4|  by  4i  inches  square. 

TONGUE.  A  thin  ledge  or  shoulder  worked  on  the  side  of  a  board,  or  a  detached 
slip  made  to  fit  into  a  coiTesponding  gi'oove  wrought  in  the  adjacent  board  into 
which  the  tongue  is  inserted,  constituting  a  grooved  and  tongued  joint.  See 
Cross-tokotjed. 

TOOTHINGS.  The  notchiugs  or  rough  ends  of  brickwork  or  masonry  left  in  a 
wall,  to  which  subsequent  additions  have  to  be  made. 
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TORUS.     A  »cmicirciilar  projecting  moulding  in  the  hate  of  a  column. 

TR.WSOM.  .V  lioriz  iiittd  b«racro«  »  wirnlow.  or  jilui-o'l  in  a  door  framo  below  ft 
fanlight. 

TREAD.    The  horizontal  face  of  a  •Icji. 

TRKFOIL.  An  ornament  or  opoaiiig,  m  in  tracory,  wliich  takes  tho  place  of  the 
trefoil  or  ttirco-lcafvd  clover.    A  "  trefoil  arch"  in  tho  arch  of  tliroo  cenlrcH. 

TRIMMKR.  A  short  joi^t  or  imp|>ort  at  right  angles  with  tho  floor  joi-tu.  It  beam 
on  the  wall  and  on  the  trimming  j'li.it,  or  on  two  trimming  juistii,  and  is  iihoiI 
where  roiiU  occur,  and  to  proviilo  for  Kpecial  opcningN  in  tlixirt.  A  hrick 
trimmor  in  a  nhalluw  arch  in  thin  brickwork  built  out  from  the  brco-st  of  tho 
(ireplaco  to  Uie  trimmer  to  !*up|>ort  tliu  hearth.     S<r  Uku'k  Tkimmkh. 

TRl'K.  V  I-  ,T,,i.,,,i.  word  fre-jnently  used  to  indicate  tliat  pioocM  of  work  or 
m  1'  itetl,  not  or  fixed  correctly,  and  maintain  their  workmanlike 

ti-x  ::..-.         :  ur  or  shape. 

TRUSS.  A  fram^'l  wppnrt  of  timlwr-wnrk,  «pecially  calculated  to  carrj*  a  load. 
A  tm*!'-  ly  on  tho  walls  at  eoch  end,  nml 

to  take  '.  I  ei^ualining  the  tlini.st. 

TUCK  rOINTlXCJ.     A  parallel  and  straight-edged  point  added  in  fine  plastor  or 

ce<n-"'    '.'  -^'    •  -tir"!,  .■  1  .iiit  to  lirii-kwork  or  masonry.     Commonly  uMed  to 
di-  id  very  liable  to  break  away  and  perish  from  the 

act         ■  ;  '  [K)inting  not  to  bo  recommended. 

TURyiXQ-PII-X^K.     A  solid  centre,  n««d  with  flat  arches  of  small  span. 

TYMIWXUM.    Tlie  triangular  space  within  a  pediment.    .%•«  Pedimest. 


UypRRPIXXIXO.     T"  ••■    •  out  of  bad  or  '      /■"  '  it  fonn  litions  and  tlio 

insertion  of  bnck"  rvle  ilown  to  n  m,  in  order  to  insure  a 

firm  anil  »ul"itanti  v  n.     The  prooe---  i->  w  -;  o'liie  in  sections  of  short 

Icngtht,  th<'  intrr-  .;  filled  in  at  tho  work  procec<U,  and  sometimes 

timber  pints  and  ^i ^  ....•■  to  bo  employed. 

CBALITF".  A  r.'.-<?nt  and  new  m  it.ri.il  nimlo  of  a»l>esto»i,  in  sheetfl  3  feet  wido 
an  i  li  of  an  inch  ti  'd  non-conductor,  very  useful,  rvadily 

cu:  1,  and  fixed  by  ■    .  ,  :tig.     It  can  lie  wateqiroofod,  ami  used 

for  roof  and  wall  covering!)  cxtcmaliy. 

V.VLLEY.  Tlio  infernal  an:;?^  fnrm"!  by  tlio  intersection  of  two  inclined  siile^  of 
roofing. 

VAM.EY  TH.K.     A    i  ■      i  : v  .    .  ;    •    ■  f  r  vill.  y^. 

VAULTIX<i.     The  nr'  hcj  rvofing  in  ma    Lrv. 

VEXRKR.  Thin  layers  of  costly  wood  or  marble  placed  over  a  more  common 
material. 

VEXKTIAX  WINDOW.  A  three-light  window,  will.  Uie  mi.MIe  light  broader  than 
th><  ^ide  one*,  the  divisions  being  solid  pien,  tho  height  Iwing  tho  samo 
thruoghont. 

VEROK  BOARniXO.  Tlie  ornamental  perforafed  woo<lwork  or  Inrgo  lioanling 
tif    '  '  end  of  a  ro-if  or  tho  bottom  edge  of  a  projecting  story 

in  : 
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VERMICULATED  WORK.  The  surface  of  stone  tooled  to  give  projections 
having  a  waving  appearance  of  worm-like  irregularity  of  surface,  and  used  in 
rusticated  masonry. 

VOLUTE.     The  scroll  of  a  classic  capital. 

VOUSSOIRS.    The  wedge-like  shaped  stones  forming  an  arch  in  masonry. 


WAINSCOTTING.  Panelled  work  of  wood  covering  of  walls,  and  mostly  employed 
to  designate  oak  work  of  this  nature. 

WALL-PLATE.     The  wooden  beam  on  which  the  roof-truss  has  its  bearing. 

WASHER.     A  metal  plate  placed  under  a  nut  to  increase  the  area  of  bearing. 

WASTE.  Spoiled  material  or  cut  to  waste.  A  leaden  pipe  to  convey  water  from 
a  sink  or  bath  to  a  drain,  from  which  it  is  commonly  disconnected  by  emptying 
into  the  open  air  over  a  water-head. 

WATER- WASTE  PREVENTER.  A  small  cistern  fitted  with  a  ball-valve  stop- 
cock, and  containing  usually  from  two  to  three  gallons,  to  discharge  a  given 
quantity  of  water  into  wash-out  water-closets  at  a  rapid  flush. 

WEATHERED.  The  upper  surface  sloped  on  all  exposed  parts,  projecting  or 
otherwise,  in  masonry  or  joinery,  from  the  centre  or  inner  side  to  the  outer,  in 
order  to  discharge  the  rain-water  as  it  falls  upon  the  surface.  Projections 
beyond  the  face  of  the  work  below  are  necessary,  and  a  drip  also  is  required  to 
prevent  the  water  from  running  down  the  surface  below. 

WEATHER  BOARDING.    Feather-edged  boarding  fixed  vertically  on  quartering. 

WEATHER  TILING.     Tiling  employed  in  a  vertical  position  on  walls  or  gables. 

WELL-FIRE.  A  fireplace  having  the  fire  sunk  below  the  level  of  the  hearth. 
Combustion  is  thus  retarded  and  consumption  is  more  complete.  Special  care 
is  needed  to  protect  timbers  from  the  heat  of  the  hearth,  which  becomes  very 
gi'eat. 

WELL-HOLE.     The  central  hollow  in  a  winding  or  open  staircase. 

WINDERS.  Steps  made  of  wedge-shape  on  plan,  to  turn  round  corners  in  a 
staircase. 

WITHE.  The  thin  divisional  wall  in  a  chimney,  serving  as  a  partition  between 
adjoining  flues. 

WOOD-BLOCK  FLOORING.  Paving  in  wooden  blocks,  mostly  interlocking  in 
section,  and  laid  upon  concrete  in  a  bed  of  bitumen  or  of  asphalte.  In  the 
cheaper  work  tar  setting  is  used.  Maple,  pine,  and  oak  are  the  woods  mostly 
employed,  and  the  work  varies  in  thickness  and  price  and  much  in  quahty. 

WOOD  BRICK.  A  small  block  of  wood  built  into  the  interior  face  of  a  wall  to  serve 
as  an  attachment  for  woodwork  nailed  to  the  same.     See  Bbeeze  Bricks. 

WOOD  PLATE.  A  beam  of  timber  placed  under  joists  or  rafters  to  equalise  the 
bearing. 

WOOD  PLUG.  A  wooden  wedge  driven  into  walls  to  give  a  hold  to  nails  or 
screws. 

WREATHED  COLUMNS.    Pillars  twisted  in  section  of  surface  in  spiral  lines. 
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ACTION, 

parties  to,  ou  breacli  of  restrictive  covenants  (see  Covemants),  212 

pleadings  in,  how  far  binding  in  other  proceedings,  120 

against  employer  for  act  of  servant,  209 

against  servant  for  his  own  act,  210 

for  interference  with  light  (and  see  Light),  309,  et  seq. 

for  removal  of  support  (and  see  Support),  aiO-342 

for  injury  to  party  wall,  323 

ACTUAL  COST  OF  -VVORKS, 
meaning  of  the  phrase,  152 

ADDITIONS  (see  Extras), 

to  buildings,  under  London  Building  Act,  1894.. 544 

"ADJOINING  LAND," 

meaning  of,  when  used  in  covenant,  225 
„  „        land  sold  in  lots,  225 

purchaser  of,  how  affected  by  restrictive  covenants,  262 
adjoining  or  contiguous  land,  304, 480  «.,  625  ». 

ADJOINING  OWNEK, 

casement  of  support,  right  to,  337 
Under  the  London  Building  Act,  1894 
right  of,  to  party  notice,  326, 328,  515 
definition  of,  480 

meaning  of  term  "  adjoining,"  480  n. 

rights  of,  as  to  party  structure  (tee  Party  STRnoTURE),  514,  e<  seq. 
rules  as  to  exercise  of  rights  by,  517 
settlement  of  ditferences  between,  and  building  owner,  518,  519 

ADMISSIONS, 

by  employer  in  action  by  builder,  120 

ADVANCES, 

mode  of  providing  for,  132 

liability  of  trustees  making,  135 

whether  partnership  constituted  by,  133 

right  to  recover  before  whole  sum  advanced,  133 

negotiated  through  solicitor,  133 

clause  providing  for,  to  builder,  373,  453 

coreiiant  to  mrilie  further,  in  mortgage,  456 

echedule  setting  out  the  times  at  ichieh  advances  are  to  he  made  during  progress 

of  work  and  the  amounts  which  are  to  he  advanced  from  time  to  time,  454 
memorandum  of  deposit  of  building  agreement  to  secure,  454 
mortgage  to  secure,  to  builder,  455  • 

alternative  forms  of, 'tis  n. 

ADVERTISEMENT, 

contracts  by,  22 

whether  advertisement  inviting  tenders  amounts  to  an  express  offer,  22 

for  tenders  for  executing  repairs  to  a  building  to  he  ba<ed  on  quantities,  372 

for  building  contracts,  372 

for  tenders  for  talcing  on  building  lease,  427 

covenant  against  using  building  premises  for,  419 

AGENT, 

architect  as,  13  »!. 

to  make  building  contract,  90 
whether  builder  is,  to  employ  sub-contractor,  40 

IThe  italics  refer  to  the  Precedents.^ 
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AGREEMENT   FOR  BUILDING   LEASE— con/n!««7. 
forms  of — continued. 

agreement  for  huilding  leases  with  conditions  if  within  the  metropolis,  411 
„  •providing  for  pulling  doiDn  existing  buildiiigs  and  erectimj  neio,  417 

„         additional  or  alternative  clauses  for  insertion  in,  421 
„  tenant  to  enclose  gardens,  etc.,  421 

„  „      not  to  erect  any  other  huilding,  421 

„  ,,      to  pay  proportion  of  keeping  road  in  repair,  422 

„  „      to  have  option  to  purchase,  422 

„  for  huilding  lease,  of  site  for  several  houses  ;  lease  to  he  granted 
after  huildings  finished ;  variations  for  separate  leases,  and 
where  form  contained  in  schedule,  422  n, 
„  for  improvements  in  existing  huildings  and  erection  of  new 
huildings,  and  for  leases  on  completion  ;  roads  to  he  laid  out, 
etc.,  422  n. 
existing  public-house  to  he  pulled  down  and  new  one  erected ;  short  form,  422  n, 

AGREEMENT  FOR  BUILDING  UNDERLEASE, 

liow  covenants  to  be  inserted  should  be  included  in,  53 

should  be  set  out  in  extenso,  53 

Precedent  of,  423 

hy  company,  of  part  of  premises  to  huilder  as  company's  nominee,  423  n. 

AGREEMENT  TO  BUILD  (see  Building  Contract) 

AIR,  287-288  (see  Light  and  Air  ;  Light), 
access  of,  287 

interference  by  grantor  with  access  of,  287 
right  to,  cannot  be  acquired  by  prescription,  287 
for  ventilation  of  buildings,  288 
right  to,  distinguished  from  right  to  light,  287  n. 

ALTERATIONS  (see  Extras  ;  Deviations), 
effect  of,  on  time  conditions,  139-141,  149 
assent  to,  188 

when  original  contract  is  excluded  by,  190 

condition  in  building  contract  as  to,  not  vitiating  contract,  141,  190 
when  made  after  determination  of  lease,  239  n. 
substitution  of  stone  steps  for  iron  ladder,  663 
under  London  Building  Act,  1894.. 544 

rebuilding  of  chimney  stacks  included  in,  514  n. 
under  London  Building  Act,  1905.. 565 

Public  Health  (London)  Act,  1891,  s.  41,  meaning  of.  Oil  n. 
of  sewers  under  Public  Healtb  Act,  1875.. 618 
provisions  in  huilding  contracts  as  to, 

allowance  to  he  made  for,  374,  376,  380,  384,  394 

not  to  extend  lime  or  alter  contract,  391,  400 
provision  as  to,  in  agreement  with  architect,  407 

ANCIENT  LIGHT  (see  Light) 

"ANNUAL  VALUE,"  354  n.  (see  Water  Company) 

APPEAL  (see  Tribunal  of  Appeal), 
under  the  London  Building  Act,  1894, 
to  High  Court, 

from  County  Court,  519,  534 

from  tribunal  of  appeal,  537 
to  County  Court, 

as  to  party  structures,  518 

procedure  on,  518  n. 

as  to  consents  of  absent  owners.  540 

as  to  security  by  building  or  adjoining  owner,  520 

[The  italics  refer  to  the  Precedents.^ 
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ARBITRATOR— ra)i</)i?if(?. 

award  of,  not  lightly  set  aside,  39 

architect  as,  cannot  be  held  liable  for  negligence,  83 

,,        giving  certificate,  may  be  a  qmifi  arbitrator,  97 
form  of  atjreement  to  refer  to,  all  differeiiceit,  473  n. 

ARCHES  (see  Party  Structures), 

over  or  under  public  ways,  under  London  Building  Act,  1S91 . .  507 
fees  of  surveyor  where  arches  form  distinct  building,  532  ». 

ARCHITECT, 
Generally, 

"necessary  officer"  of  School  Board,  70  n. 

practice  and  charges  of,  470 

making  or  procuring  tenders,  25 

regulations  for  architectural  competitions,  468 

French  law  as  to  liability  of,  for  negligent  construction,  117  n. 

covenant  to  complete  buildings  to  satisfaction  of,  225 

approval  of  work  by,  condition  precedent,  91 

„  plans  %,  condition  precedent  to  granting  lease,  56 

certificate  of  (see  Certificates),  94,  et  seq. 

employer  not  responsible  for  refusal  to  certify,  103 

fraud,  collusion,  or  gross  misconduct  and  imfairness  of,  in  certifying,  102 

practice  of,  taking  out  quantities  xmadvisable,  lU 

liability  of,  for  inaccuracy  in  bill  of  quantities,  15 

superintendence  of,  of  buildings  to  be  erected  in  accordance  with  acconnt, 
225 

rights  and  duties  of  successor  of,  383  n. 
Appointment  of,  69-71 

form  of  agreement  with,  70,  446 

agreement  with  corporation  should  be  under  seal,  70 
„  urban  authority,  70,  71 

dismissal  of,  71 

may  be  condition  precedent  to  builder's  liability,  71,  225 

letters  between,  and  corporaticni  do  not  constitute  agreement,  71 

employed  by  corporation  to  prepare  plans,  44 

having  given  certificate,  ia  functus  officio,  102 
Eemuneration  of,  72,  73,  470-472 

implied  undertaking  to  pay  for  services,  72 

scale  of  the  Royal  Institute,  72,  472 

should  be  defined  by  a  written  agreement,  72 

contingent  remuneration,  73 

subject  to  approval  of  plans,  73 

loss  of,  where  work  useless,  73 

where  building  abandoned,  73 

Eyde's  Scale,  13,  472,  601,  662 

for  negotiating,  and  endeavouring  to  prevent  litigation,  662 
Bankruptcy  or  death  of,  73,  74 

professional  earnings  after  bankruptcy,  73 

rights  of,  when  undischarged,  74 

discharge  of  contract  by  death,  74 

instalments  of  earnings  accrued  before  death,  74 
Eights  of,  in  respect  of  plans  and  preliminary  drawings,  74,  75 

agreement  of  architect  to  make  preliminary  plans,  74 

plans  to  be  approved  of,  no  cause  of  action  unless  approved,  74 

reasonable  time  to  prepare,  a  question  for  jury,  75 

plans  subject  to  a  contingency,  75 

acceptance  of  plans  subject  to  estimate  being  near  actual  cost,  75 

special  agreement  as  to,  advisable,  75 
Ownership  of  plans,  75,  76 

advisability  of  special  agreement  as  to,  75 

custom  that  architect  may  retain  plans  held  not  reasonable,  76 

payment  for,  where  work  abandoned,  73 

IThe  italic!  refer  to  the  Precedents.] 
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ARCHITECT— fonfuiwfd 
Aathority  of — ronlinued. 

no  authority  to  waive  provisions  of  tlie  contract,  88  «.,  665 

express  authority  enlarged  by  ono  implied  from  employment,  88  n. 

authority  as  general  agent,  SO 

no  authority  to  sanction  deviations  from  plans,  80 

authority  limited  by  agreement,  89 

agreement  to  be  strictly  followed,  80 

authority  to  dismiss  builder,  80,  ITS,  151 

,,  make  contract  on  behalf  of  priucipal,  00 

„  order  extras,  90 

„  decree  direct  payment  to  sub-contractors  in  certain  circum- 

stances, 168,  169 

authority  may  not  be  delegated,  00 

distinction  between  rule  and  exercise  of  power  impliedly  given,  90 
Result  of  acting  without  authority,  01,  92 

action  for  breach  of  warranty  of  authority,  91 
„         false  representation,  91 
„        measure  of  damages,  91 

joinder  of  employer  wlicre  there  is  doubt  as  to  architect's  authority,  92 

indemnity  of  architect  by  employer,  92 
Superintending  Architect  under  London  Building  Act,  1894 

defiiiition  of,  iSI 

County  Council  may  delegate  duties  to,  022  ii., 

power  to  appoint  deputy,  528 

regulations  in  department  of,  6iG,  et  seq. 

to  be  appointed  l)y  Council,  528 

to  define  street  in  which  building  situate,  490,  400  ii. 
„       which  is  front  of  building,  498 

to  determine  extent  of  space  along  which  line  laid  down,  400  n. 

to  give  notice  of  defiuition  of  line,  401 

to  sign  plans  approved  by  Council,  540 
]?  rectdents  of  provisions  in  huildiii'j  contracts  concerning 

travelling  expenses  of,  467  n. 

contract  for  small  works  loithout  an,  373 
subject  to  the  approval  of,  374 

death  of,  appointment  of  neio  architect  on,  383  n. 
provision  as  to  fees  on,  407  n. 

work  to  he  done  in  accordance  to  directions  of  employer's,  376 

completion  to  he  testified  hy  certificate  of,  376 

decision  of,  to  he  final,  379 

to  furnish  detail  drawinrjs  to  huilder,  383 

may  direct  part  of  work  to  he  done  before  other  part,  395 

may  reject  materials  if  unfit,  37G 

TTUiy  order  removal  of  improper  work,  etc.,  380,  385 

may  order  re-execution  of  had  ivorh,  380 

may  dismiss  workmen,  384, 305 

may  grant  extension  of  time,  388 

iiKiy  order  work  to  he  opened  up,  386 

nuiy  permit  assignment  or  suh-letting,  386 

to  liave  access  to  works,  384 
provisions  in  agreements  for  hailding  leases,  etc.,  concerning 

buildings  to  be  erected  to  satisfaction  of,  405 

paynunt  of  fees  of,  407,  415,  421 
covenant  to  pay  fees  of,  435 
form  of  agreement  with,  466 
suggestions  for  conduct  of  competition,  468 
professional  practices  and  charges  of,  470 

AREA, 

definition  of,  under  London  Buildiug  Act,  1804.  .479 

„  with  respect  to  recesses,  under  same  Act,  000 

[The  italics  rrfer  to  the  Precedents.] 
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bi 'i  unrrvor'*  fee*.  iW 

It.,  ri  ten ,  :hj 

AKTISTX. 

cUoac  pruTidiog  fur  vmpl<>yiucnt  of,  'Mi'J 

A.«*IinTS. 

BoMiing  i>r  word,  un-lcr  U<-tr>p<jlu  Management  and  Public  KcaItU  (Lon<Ii>n) 

ArU.  :>'M.  ill  I 
ptoTUiona  of  i'uUiv  Ui'nllli  Acta  a<  t<>,  •I'JI,  Kt? 
Lumlon  Countjr  C'oaocil  bytlawi  aa  tu,  Goj 

A88E>-  (•«  lUTta;  Table  »r  Costktw,  CTjap.  XXVII.,  p.  Iti'J) 

•O'i  .  a. 

ASSKi'  iirxr;  Xi/ncr), 

of  ■  t  f  .r  -.MT-.ii  ii- 11-. »  cI.iIl' iii..ii  i.r  .'.^ 

of, 

ri).-  .   : 

.;. » t  iiiij  buil.linu  owner,  102  a. 
ri^r  11  of  work  in  ntjM-ni.'v  uf  ccrtillcutc, 

I",,  i'-> 
rigbl  of,  bi  maintain  an  arli'in  in  liia  own  name,  l:M) 

„        < «i.r.    .     t).  r  l.iiiMin);  ountract  aaLatitutMl,  131 

„  ■  ■  rfcijviT,  notwillutanilini;  pajrmt-nta  to  bnilJcr, 

l;iO 
oadar  bnilding  eorenanU,  right*  and  Uabilitiei  of  (aad  m«  Table  or  Cosmn, 

(■lm|.    X.M  .  p    r..'). 

(1)  Coraaaati  rusning  with  the  land  or  reTertion,  252-255 

nicanin;:  •  T    '    ' 

ojTcnanlx  'ii<l  onljr  between  lonor  and  Utacc,  253 

where  aw. .  rued,  253 

iXAmpl)  >.  ^ki 
whef-  a^iirns  nnm*^!,  253 

00T>  .teral,  whether  aaaiipu  named  or  nnt,  2.Vi 

aeaiiiKK  'I."  251 

exaib;  .'> 

aa  t'>  n^T'  under  aeal,  255 

th  the  rcTeiBioo,  255,  2.^5  a. 

-.  25rt 

T'-al  hereditament,  256 

run  »it)i  rcvcnion,  256  a. 
(;.    '  :   .L  son  of  notioe,  257-201 

lu  of  perfurmaoce  without  expenditure  of  moDOy 

cxamplia  i  n<>t  enforrcoble.  257 

'■     ■•    •T.r.s 
mlc  applii'*  to  !  ^58 

f» 
eooiit 
nirr' 
dor'  ..,.li  ,>(  >..>vi.uaDt,  261 

Bla.  I  a. 

of  r>-»iri'  nv   ■■"■..  u.tlu  u.  .  •  •        :•■•■  !!.•  ui.  2';i 
when  aaai|pir«  of  part  •<<  '<■•..         ■  ■   ■  .\-  can  eaforoe  rcatrirtiro  ooTonaala 

affcetiog  other  Iota,  261,  'Jx^J,  Zi^ 
illaatratire  cMca,  263 


[TV  ilalia  rr/rr  to  (A«  Prtrflrnlt] 
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ASSlGt^EE—contiimed. 

express  or  implied  assignment  necessary,  262 
notice  acquired  from  a  plan,  G7,  265 
rights  of,  where  there  is  a  building  scheme, 
purpose  of  covenant  to  be  considered,  202 
restrictive  covenants  to  be  assigned  with  tlie  land  expressly  or  impliedly, 

262 
where  covenant  for  benefit  of  lessor  or  grantor,  262 
effect  of  selling  in  building  lots,  263 

evidence  of  a  building  sc'  emc,  262 
plots  should  be  defined,  263 
covenant  to  build  private  houses,  263,  264 

injunction   to  restrain  lessor  from  granting  a  lease  of  a  lot  free  from 
restriction,  264 

modification  of  terms  of  mutual  restrictive  covenant,  264 
effect  of  exhibiting  plans,  265 

„      the  vendors  retaining  adjoining  land,  265 
where  covenant  is  personal  in  terms,  does  not  bind  assigns,  265 
„      there  is  subdivision  of  a  plot,  266 
„     lessor  has  parted  with  all  his  interest,  266 
restriction  of  trades.  266 

time  during  which,  liable  under  covenants,  2G1 
assignee  liable  before  possession  actually  taken,  261 

ASSIGX5IENT  (and  see  Assigkment  op  Building  Contbact), 
by  builder,  of  moneys  earned  before  bankruptcy,  160 

„  „  „        after  „  160 

by  intended  lessee  under  building  agreement,  52 
of  future  receipts  of  business,  160 
by  trustee,  to  pauper,  161  n. 

of  agreement  for  a  lease  allowable  in  equity,  405  n. 
prohibition  of,  in  agreement  for  huildinij  lease,  406  (see  Sub-contbaots) 
covenant  against  assignment  without  notice,  432 

to  give  notice  of  assignment,  437 
(f  agreement  for  huilding  lease,  form  of,  405  n. 

ASSIGNMENT  OF  BUILDING  CONTKACT  (see  Assignee), 
generally.  127-128 

right  to  sue  under,  where  no  certificale  given,  107 
equitable  assignment,  127,  130 

writing  not  necessary.  127 

when  valid  as  against  builder's  bankruptcy,  127,  130 

valid  under  Judicature  Act,  127  n. 

stamp  on,  whether  necessary,  128  n. 

notice  of,  127  n.,  128 

valid  against  advances  subsequently  made  to  builder  by  employer,  130 

fund  to  be  specified,  128 

there  must  be  a  chose  in  action,  130 
absolute  assignment,  under  Judicature  Act,  128,  130  n. 

„  „  definition  of,  129 

„  „  assignment  of  sufiScient  to  secure  repayment  of  a  sum 

advanced  is  not,  129 
mortgage  of  debts,  129 
assignment  not  to  be  conditional,  129 

„         of  part  of  the  benefit  of  a  contract,  129 
rights  of  assignee,  128 

priority  of  trustee  in  bankruptcy  over,  130.  131 
consideration  for  assignment  need  not  be  considered,  130 
assignee's  right  to  sue  where  another  building  contract  substituted  for  that 

assigned  to  him,  131 
assignee's  right  of  action  in  case  of  fraud,  131 
clause  prohibiting,  witlwut  consent,  386 

\_The  italics  refer  to  the  Precedent?.] 
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AUt-riON. 

■ktlTirtiacmcnt  ofnlc  of  luiul  by,  fflTi.'Ct  of,  3.1 

mlo  by,  "  without  ntfrrr,"  i'l  n. 

romliliiiHS  «/ mU  6y,  u/ buildimj  Itimt  In  ti4',  ^Ci^ 

„  Irltiwj  trrrnil  pl<4t  i>H  ii  buililiiuj  rtlalt  6y,  4G3  n. 

ALTHOItlTY  OK  AlUHITKtT.  87  '.•1.670  (tn  ArcuitcctX 
•ctioii  r»r  brc«rli  of  warrunly  of  nuthurily,  Ul 

AVOIDAXCE  OK  COXTUACT  (««•  Unu>na  Coxtraot) 

AW.\Kn  (•imJ  »<■«•  Akchitkt:  AnBtmATOBX 
of  kirliitcct,  not  ligbtly  fi  uiili',  :f.* 
whflbor  n-rtidoalc  ia  an,  iN>-li8 
form  ••/.  iTi  H. 

»!■■  ■tKrmrul  f/,  uivirr  eliiit'e  rf/errlmj  future  Aiftrtneet  in  a  building  enntrnct, 
472  n. 


HAD  WOUK. 

ili»oivi'r»-<l  after  mmplr'tion.  lOri 

pntrititiHM /ttr  rf'^jrrutiim  •>/,  :t7*».  .180 

ttito<rrrnt  ii/|»T  n-mflrli'iH  !••  be  ofxt''  fd  n'4teithttandtiu)  criificntu,  381,  38C 

llAtCnSY  Oil  IlAI.USTItAIlF:, 

ootutructiun  of,  anJcr  Lundno  Boilding  Act,  I8'.il.   ."iiiT.  .'.ii.** 

IJAXIWTAXD, 

miiy  \tc  a  bailJinK.  7 

UAXKIlflTfY  (•«  lUxKRPPTCT  \cvt;  Matkuiau  for  Draniica), 
of  areiiit««t, 

I  fTi'Ot  oa  hii  oontrarta,  73,  7t 
riKbta  nf,  wh<-ii  aodiwbark'rtl.  71 
prnfi'Miiinal  farnint,'a  iiftar,  7:i 
Of  buiUar, 

vftivX  o(,  on  oaaignment  of  tamii  da<>  iiiidir  contmrt,  127,  ViS,  l&i 

„  ,.  **oul  of  initulmi'DU  dm."  t<]0 

cffi-ct  .n  cmtmolii.  IS'.t.  IfiO 
rlnutrt  in  omtr-if-f*  jvr'Tiditi;;  fnr.  lOO.  1"! 
pcrfomutnn.  >  I  nkill,  l.*>9 

riglita  ami  li  Mil 

LaiUlin;'  '  t  i:>  iru-i.<',  li;i 

prnKmii!  r.ni'li  of  (Mvi-niiiita  in  Icoso,  ICl 

dijoUiiii  .-  .     .  :   .        .:..-U  gr  icu*.-*,  I'll  li'-x 

iwatK  'if  dix-laimcr,  1(K<,  IttI 
timr  f  r.  I'";.  I''l 
wl.  ^iry  for,  IC3,  1C4 

dnii  .  I'M 

diariiiiii.  f  ('■iiirt,  1U.'> 

nnrXM-ii' 

airr»- ni, '  <ti>.'Uim>«l,  likl 

!«.»  i«-t,  HH 

wl.' '  i.K'M 

rUa*<«  la  Uuil.liiiK'  c>.iiir.tcto  |>r»Tiding  for,  ICO,  IGl 
forfi'itiin-  of  a  di<|>«it,  liil 

„  rontpriaU.  |i>l,  172-171 

tlt'fl  of,  on  baildioe  (•'a*'*.  I''l    l'*^' 

cef'  ■■'  <■  "^    ■■  '••>'lcni|it<-y  of  baildor,  HIJ 
rff< .  ..-  AcU.  1H8I  and  1882. .  VVi 

operation  r.t  ■'.  ^ 

obj  I'i'; 

ooti..  n,  Kk)  n. 
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BANKRUPTCY— TOn/t)i«ef?. 
of  builder — conliimed. 

operation  of  disclaimer,  liability  for  rent,  ICG 
where  builder  has  mortgaged  or  sublet,  IGO 

„  „  by  subdemise,  1G7, 1G8 

vesting  order  by  Court,  1 66 
on  terms,  166 

liability  of  person  in  whom  property  vested,  167 
builder's  bankruptcy  and  rights  of  sub-contractors,  168,  169 
chattels  acquired  after  discharge,  171  n. 
forfeiture  of  materials  on,  172 
vesting  clause  on,  174 
of  employer,  109 

conditions  in  contract  as  to,  of  builder  or  employer,  169 
precedents  of  such  conditions,  378,  388,  410,  416,  425 
clause prondinrf  for  in  building  lease,  410 
„  „  „         tjrant,  425 

BANKRUPTCY  ACTS,  1883  and  1890.. 5 

BARGE  BOARD  (see  Glossary,  p.  G88,  ante) 

BASE, 

definition  of,  under  London  Building  Act,  478 

BAY  '\VINDO\V, 

whether  or  not  a  "building,"  227 

BEERHOUSE  (see  Covenants;  Trades), 

provision  as  to,  in  covenants  between  purchasers  of  building  plots,  451 

BIAS  (see  Akchiteot), 

in  architect  or  engineer,  38  n. 

BILL  OF  EXCHANGE, 

action  upon,  given  as  payment  for  work,  119  n. 

BILLS  OF  QUANTITIES  (and  see  Quantities),  8,  690 

BILL  OF  SALE, 

whether  building  contract  requires  registration  under  Acts,  178-179,  458  n. 
mortgage  of  building  agreement,  when  a,  134,  179 

BOILERS  OF  STEAM  VESSELS, 

buildings  for  manufacture  of,  in  metropolis,  510 

BOND, 

action  on  a,  148  ii. 
.   precedent  of,  from  builder  and  stireiy,  400 

BONUS  CLAUSE,  150,  151 
meaning  of,  150 
effect  of  delay  on,  151,  660 
penalties  where  there  is  a,  150,  151 

BOUNDARY  LINE, 

dispute  as  to,  described  in  plan,  65 

provision  as  to,  in  covenants  between  purchasers  of  building  plots,  451 

BREACH  OF  CONTRACT  (see  Bdildino  Contract), 
anticipatory.  111 
by  builder,  115 

liability  for  consequential  damages,  115 

BREACH  OF  COVENANT  (see  Covenant) 

[The  italics  refer  to  the  Precedents.} 
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r;  Ur  Doildini;  Act.  1«M ..Ml 

dru:i:ii  n  i>i.  asdrr  Uailding  Act,  477 

-DHlfK-Bfll.T.- 

l&4--aiiln^  >>f,  -M 

clean  bpikcn  brick»,  S7I  «. 

prvwitiiin  /'>r  trmmt,  flf.,  mA  <o  bum,  40*> 

nRlCKWOKK. 

new,  Hon  io  party  walU  to  be  of,  5<H,  5<H  «. 

BUILD.  AfJUKJaiKNT  TO  (^  KciLoiso  Co»t«act) 

BUILDER  (*v  Dbatb:  IlAjnt«crTCT :  Matibiaui  fob  Bcildixo). 

maj  l^rnrralljr  int- • '       -•--••   ■••( 

whrlher  h--  U  »p  :  ••lor,  40 

duly  of,  ioilfpnil. 
„        to  fnx'd) 

„       to  nac  aoiit  .''■ 

„         to  boiM  »  :iii''  1.    ■•'' 

power  of  rntry  to.  '  f  r  1- 1\-"-,  for  purpoao  of  bnilding,  ^2 

allowed  by  landlnr  r.  •>>  (TJ 

dcallngt  botwiMm  '<7 

PO^BonMot  betwr'  mu.I.ii  r  nnknown  to,  87 

canixK  recoTcr  for  i,  17  (<«•  Seoificatio!!) 

•" 
wbaa  relief  ean  be  cIai[o<4  l>...  ■•u  r>  fiu.tl  uf  C'  rtiflento  (•'•■  CKiiTincATK),  lOr* 
oanaot  generally  lae  r>r  inyment  until  wIimIu  work  cumplctcl  (•"-  I'ayiikmt  ; 

PnyouiAKci).  }irj 
bccaeii  ofeoDtract  by.  110,  r(  trtj  (ur  ItnLDixo  CoyTBAiT) 

|)art  perform-. '     • '-^t  i.»   i '"  ri5  (a»<f  •'- I'A'tT  I'EBroBMiXci;) 

right  tort'O  .  110 

wherr  I' 

where  work  •ii(.<u»p,  U'i 

arcliitr<-t'>  approntl  a  cnndttion  prvoodent  to,  tH 
di-mnDd  f'T  |«Tm'        '  'ixU  l<y,  110 

n^gliecDoo  ■  -t  IDC  .  1 1  '■.  1  ■."  I 

whrn  compel!' '  -n  and  nbailJ  atrocture  ncgligontly  built,  I  ■■', 

lienor,  on  U  t,ll.'> 

French  law  r>'  f 'r  mi'liKent  mnitructioD,  117  a. 

cOBpletkn  of  work,  by,  prvvcnicd  by  arridcDt,  12.'i 
„  „'  „         eoplwyer,  l:;l 

right*  of,  on  nil»litat<'d  contract,  I'il'i 
whether  a  "trader,"  l.ll 

„      owner  nnder  the  Loodoo  Doilding  Art,  l'SOI,.480  n. 
•dTaaooa  to,  183 
node  of  proTiitincr  fnr.  ITH 
rijtbt  to  re*-' 

W"rk  •!'Ti<-  <■■  ' 

.!•  ■      •  I^  nija  Iluilding  Act,  1*1 

il 

„.„,.-,     ,  ,.  ,  -  '    -   f-   T'    -  -    ...  V":rt) 

li»bllllT'..f,  '  '^'AITTITlrj),   II 


ir»th'-, 
',  HI 


pr«:">l"iit  to.  71 


f  1  »  u  !:>  I...i;'|.m,  nil. 

(or  iiiirriciTn'^)  wiiii  liijum,  -i'> 

for  delay  of  Mb-oontnctor,  4 1 

[TV  ilnlift  rr/fr  to  On  PrtndfnU.'i 
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BUILDER— coh//hmc^7. 

Precedents  of  procisions  in  huilding  contracts  concerning, 

iiijriement  by,  in  erect  buililinffs  according  to  plan,  etc.,  375,  .102 

ill  he  acciiuiil'ilife  fur  iwdrrinls  when  delivered,  375  «.,|391 

nut  tfi  nuilce  xuh-ciiiitrdct,  ;178,  380,  386 

to  comply  with  rules  of  local  authority,  378,  384 

to  conform  to  Metropolitan  Acts,  etc.,  413 

proriso  on  bankruptcy  of,  or  failure  to  complete,  378,  388 

admission  of  sufficiency  of  specification,  37G 

to  be  liable  for  lou  or  damage  tu  adjoining  buildings,  etc.,  379,  387 

to  fence  round  works,  380 

to  remove  rubbish,  etc.,  380 

to  be  in  attendance  at  building,  395 

to  provide  watchmen,  395 
„        foreman,  378,  384 

default  by,  powers  of  employer  on,  378 

to  be  liable  for  stoppage  nf  traffic,  etc.,  397 

to  shore  up  adjniniug  buildings,  397 

to  guarantee  stability  of  works,  397 

to  keep  works  in  repair  after  completion,  397 

to  be  liable  for  injuries,  etc.,  397 

to  insure,  392 

remuneration  of,  374,  392,  896 

liahility  of,  for  extraordinary  IrafUc,  379  n. 

to  supply  copy  of  eMimule  to  archidct,  383 

to  open  up  work  at  architect's  nguest,  380 
notices  to,  to  proceed  icith  work,  etc.,  410 
provisions  in  agreements  for  building  leases  concerning, 

to  erect  buildings  according  to  plan,  etc.,  403,  405,  412 

to  lay  out  certain  sum  on  each  house,  40G 

to  use  land  for  purposes  of  agreement  only,  406 

not  todigfor  clay,  dc,  406,  419 

jiot  to  assign,  404,  406 

to  apply  for  and  execute  leases,  407,  415 

to  occupy  subject  to  rent  and  covenants  in  lease,  409 

to  pay  proportion  of  expenses  of  repairing  road,  404,  408 

not  to  remove  materials,  409 

to  pay  district  surveyor's  eharges,  404 
„      costs  of  lease,  etc.,  404,  415 

to  insure,  il5 

to  deposit  plans  of  old  buildings,  ill 

to  maintain  party  wall,  418 

to  submit  plans  of  new  buildings,  418 

9io(  to  use  premises  for  advertising,  419 

to  do  certain  works,  413 

„  „  under  surreyor's  inspection,  419 

to  conform  to  provisions  of  Building  Acts,  etc.,  413 

^lot  to  open  communication  with  other  property,  414 

wlicn  to  be  entitled  to  leases,  407,  415 

to  enclose  gardens,  etc.,  421 

to  erect  private  houses  only,  421 

to  have  optinn  of  purchasing  rrn  rsion,  422 
prnvisio)is  in  building  u)idrrlensr  cniiarning,  423 
provisions  in  agreement  for  building  grant  concerning, 

to  enclose  land,  424 

to  remove  ruJibish,  424 

entitled  to  have  land  conveyed  in  lots,  425 

to  occupy  land  till  conveyance  under  certain  conditions,  425 
covenants  by  (see  Covenants) 
agreement  to  finance  a,  453  n. 

BUILDING  (see  Covenants  ;  Assignee  ;  Injury), 
four  methoda  of  improvement  of  land  by,  1 

[37(6  italics  refer  to  the  Precedents.'] 
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under  the  London  Building  Act,  1905 — contimied. 

existing,  protection  against  fire  in,  563,  50-1 

conversion  of,  565 
under  the  Metropolis  Management  and  Public  Health  (London)  Acts, 

notice  of,  to  be  given  to  vestry,  etc.,  577,  505,  599 

not  to  be  erected  over  sewers,  586 

what  is  a,  613 

power  of  vestry  to  demolish,  57''  n. 

County  Council  byelaws,  etc.,  as  to,  642,  et  seq. 
under  the  Factory  Act,  1901.  .476  n. 
under  Public  Health  Acts, 

not  to  be  erected  over  sewers,  620 

"new,"  what  deemtd  a,  631 

power  of  magistrate  to  decide  on,  631  n. 

ruinous  or  dangerous  (_see  Dangerous  Structures) 

not  to  be  erected  in  ground  filled  up  with  oflFeusive  matter,  G3S 

described  in  deposited  plans  otherwise  than  as  dwelling-houses  not  to  bo 
used  as  such,  639 
provisions  in  huildinri  contracts  as  to, 

emj>!ijyer  or  architect  to  lia  ve  access  to,  384,  395 

adjoininq.  to  be  shored  up  hy  builder,  397 

defects  after  completion  of,  381 

superintendence  of,  durinfj  erection,  378 

damaije  to  adjoinimj,  379 
covenants  to  erect,  434,  441 

„       to  expend  certain  sum  on, 435 
to  finish,  431,  456,  458 

„        to  cmplete  in  certain  time,  442 

„        to  rebuild  in  case  (ffire,  431 

„        not  to  erect  others  within  a  certain  line,  435 

„        not  to  build  on  certain  part  of  land,  442 

„       to  build  according  to  plans,  434,  444 

„        to  pull  down  old  buildinris,  418 
provision  in  conditio7iS  of  sale  as  to,  4G5 

BUILDIXG  ACT  (.see  London  Building  Act) 

BUILDIIS'^Ct  CONTEACT  (see  Penalties  ;  Mateewls  ;  Extras  ;  SuB-cpNTSAors), 
general  observatious  on,  30-39 
acting  on  terms  of  proposed  contract,  31 
special  and  general  conditions  of,  32 
inconsistency  between  special  and  general  conditions,  32 
plans  forming  part  of,  34 
divided  contracts,  35 
indivisible,  example  of,  123  n. 
sub-contractors  may  be  bound  by,  42 
entire  contract,  16 
who  may  make,  3-7 
by  mortgagee  or  mortgagor,  4 
whether  partnership  constituted  by,  30  n. 
form  of,  30-32 

inclusion  of  preparatory  work  iu,  IS 
sureties  to,  25  («ee  Surety) 
when  draft  of,  signed,  31 
not  generally  necessary  to  be  in  writing,  30 
conditional  on  settlement  of  price  by  third  person,  34,  98 
effect  on,  of  change  in  anticipated  circumstances,  34, 140 
parol  evidence  to  explain  (see  Paeol  Evidence),  33 
custom  or  usage,  33 
duty  of  parties  to,  35 

„    independently  of  special  stipulation,  35 

„    of  the  builder,  35 

[T/ie  italics  refer  to  the  Precedents.'] 
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BUILDING  CONTRACT— M.»(mtte(i. 

precedents  ofhuilding  contracts,  form  0/  advertisement  for,  372 
form  of  tender  for,  372 
contract  for  small  works  without  an  architect,  373 

„  „  subject  to  the  approval  of  an  architect,  371 

to  build  several  houses,  375 
under  seal  with  a  corimration,  379 

sanctioned  hy  the  Biiijal  Institute  of  British  Architects,  382 
contracts  for  extensive  works,  391 

(jeneral  conditions  of  contract,  393-398 

specification,  398 

hill  if  quantities,  note  to,  398 

arbitration  clause  in,  398 
contract  in  which  sureties  join,  380  n. 
sub-contract,  399 

sub-contract  by  letter  having  references  to  head  contract,  400 
power  to  determine,  373,  388,  396 

„        complete,  on  default  by  builder,  378 
similar  provision  in  sub-contract,  399 
bond  to  secure  performance  of,  400 
clause  in,  providing  for  workman's  compensation,  387 

BUILDING  ESTATE, 

covenant  as  to  value  of  housee  on,  224 

mode  of  securing  benefit  of  restrictive  covenants  on,  229 

expense  of  party  walls  on,  324,  325 

BUILDING  GRANT,  217-219 

in  consideration  of  rent-charge,  217  (see  Rent) 
agreement  for  (see  Agreement  for  Building  Grant) 
provisions  as  to,  in  agreement  for  one, 

conditions  on  which,  executed,  423 

form  of,  423 

expense  of  preparing,  425 
precedent  of,  448 

BUILDING  LAND  (see  Parcels) 

BUILDINCt  LEASE  (see  Agreement  tor  Building  Lease), 
conditions  precedent  to  grant  of,  56 
nature  of  payments  before  lease  granted,  57 
whether  document  is,  or  only  agreement  for  one,  54 
description  of  parcels  in,  by  reference  to  plan  (see  Plan),  63-68 
disclaimer  of,  103,  et  seq.  (and  see  Bankruptcy) 
waiver  of  forfeiture  under,  135 
apportionment  of  rent  in  (see  Rent),  21G 
rent  in,  214,  et  seq. 
option  to  purchase  in,  53 

clauses  as  to  giving  up  land  for  building  as  required,  240 
covenants  in  (and  see  Covenants  ;  Covenants  in  Building  Leases),  220,  el  seq. 
not  chargeable  with  duty  in  respect  of  penal  rents,  234  n, 
reservation  of  minerals  in,  331 
Precedents  of,  427-443  (see  Table,  p.  427) 
covenants  in  (see  Covenants) 
advertisement  for  tenders  for  taking  on,  427 
form  for  making  tenders  for  plots  if  land  to  be  let  on,  426  n. 
to  builders  of  hotises  erected  by  them  in  accordance  loith  an  agreement,  429 
of  land  forming  part  of  a  large  estate  to  builders  covenanting  to  build  houses  of 

specified  value,  433 
under  a  power,  438 

additional  and  alternative  clauses  for,  441 
of  land  for  99  years  for  erection  of  dwelling-house ;  variations  where  house  partly 

erected,  427  n. 

\_The  italics  refer  to  the  Precedents.^ 
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BYELAWS, 

power  of  Loudon  County  Council,  district  boards,  and  vcstriea  to  make,  532, 

585,  598 
observance  of,  may  be  dispensed  witli,  533 
wliethcr  contravention  of,  can  bo  sanctioned,  533  n. 
continnation  of,  provisions  for,  533 
reaaonablcncBS  of,  58li  n. 
penalties  for  breacli  of,  586  , 

wlierc  building  not  erected  in  conformity  with,  533 
copies  to  bo  kept  at  county  hall  an  ■.  supplied  to  public,  489 
old  byclawa  continued  in  force  under  London  Building  Act,  lS9i..546 
power  to  demolish  building  in  case  of  contravention  of,  535  n. 
terms  used  in,  have  same  meaning  as  in  Act,  532  n. 
of  London  County  Council, 
as  to  sewers,  611 

„     foundations  and  sites,  642 
„     substances  of  walls,  042 
„    new  streets,  645 
„    plans,  etc.,  647 
under  Public  Health  (London)  Act,  1891, 

as  to  water-closets,  etc.,  610,  612,  652,  ct  seq. 
how  made,  612 
under  Fublic  Health  Acts, 
power  to  make,  628 

jjurposcs  for  which,  may  be  made,  G28,  629 
decisions  as  to,  628  n.,  629  ;i. 
as  to  works  made  contrary  to,  630 
as  to  sowers,  for  guidance  of  vestries,  598 

„    commencement  of  works,  630 
powers  of  urban  authorities  to  make,  628  n. 
model  codes  of,  628  n. 
as  to  width  of  roadway,  628  n. 
„    construction  of  new  street,  628  n. 
„    incombustible  materials,  629  n. 
„     cesspools,  629  n. 

„    floors  made  of  steel  and  timber,  629  n. 
„     approving  or  disapproving  plans,  629  n. 
„     retaining  plans  deposited,  629  », 
meaning  of  "building"  in,  629  ».,  630  n. 
requiring  one  month's  notice  of  building,  whether  unreasonable,  630  n. 

CELLARS. 

under  London  Building  Act,  1894,  Metropolis  Management  and  Public  Health 
(London)  Acts, 

occupation  of,  as  dwellings,  612 
under  Public  Health  Act,  1875, 

under  streets,  consent  of  urban  authority  necessary  for,  620,  621 
repair  of,  639 

CERTIFICATES, 

defined, 94-96 

])rogrcs3  certificates,  04,  95 

final  certificates,  95 

„         „         extension  of  time  may  bo  implied  from,  142 
distinction  between  progress  and  final,  95,  95  u.,  105 
American  cases  relating  to,  96 
contractor  required  to  sign,  96 
legal  eflect  of  a  certificate,  96-98 
whether  certificate  is  an  award,  96,  97 
by  architect,  condition  precedent,  94,  106  n. 
purchaser  entitled  to,  as  evidence  of  performance  of  covenant  to  build,  03  n. 

[The  italics  refer  to  the  Precedents.] 
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I .  :  byclawi  la  to,  CV! 

or  "  cbarK<-»,"  t<-nn  n»cl  in  ooTcnant.  431  a. 

expen«»  ondcr  Public  Uaalth  Acta  when  a  oharj«  on  premUcs,  (OT 
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CHARITY  LANDS, 

building  leases  UQfler  Charitable  Trusts  Acts,  6 

leases  to  trustees  for,  must  conform  to  Mortmain  and  Charitable  Uses  Act, 
1S88..6 

CHIMNEYS, 

rules  as  to  construction  of,  under  Building  Act,  1891 ..  503-505 
flues  of,  to  be  of  brickwork,  501  n. 

„    in  party  walls,  to  bo  of  new  brickwork,  501  n. 
cutting  into  breasts  of,  501 

CHUKCH  (.■■■e«  Public  Buildkg), 
included  in  public  building,  179 
not  subject  to  rules  as  to  height,  198 
rules  as  to  staircases,  etc.,  in,  512 

CLERK  OF  THE  WORKS, 

delegation  of  supervision  to,  SS,  90,  670 

rejection  of  materials  by,  (J70 

claufe  proiidiihj/or  appointment  of,  381 

COLLUSION, 

between  architect  and  owner,  102 

COMBINED  OPERATION, 
drainage  by,  576,  600,  638 

COMMISSION  (see  Secret  Commission), 

architect's,  may  be  recovered  by  employer,  when,  86 

COMPANY  (and  see  Cokporatiox)i 
contracts  with.  Hi 
liabUity  of  dii-ectors  of,  17  n.,  IS 

COMPENSATION, 

under  Metropolis  JIanagemeut  Act,  liow  ascertained,  587,  588 

„     London  Building  Act,  1891,  when  land  taken  to  make  or  widen  street,  487 

„      £50  recoverable  summarily,  187 
to  surveyor  for  dimiuutiou  of  fees,  532 
to  persons  through  whose  land  sowers  are  made,  618  n. 
under  Public  Health  Act,  1875,  for  injuries,  633,  633  n. 


COMPETITION, 

plans  for,  user  of,  71 
surjgestions  for  eonduct  of,  1G8 


COMPLETION  OF  BUILDING  CONTRACT  (and  see  Pebformance), 
meaning  of  "  completion,"  27,  110 
discharge  of  surety  on,  26 
disputes  arising  after,  39 
bad  work  discovered  after,  106,  665 
liability  for  injury  after,  208 
tu  he  testified  by  architect's  certificate,  376 
date  of,  387 
clause  prodding  for  damages  for  non-completion,  387 

COMPLETION  OF  WORKS, 

clause  providing)  for  grant  of  lease  on,  101 

CONDITION  PRECEDENT  (see  Approval  op  Woek;   Certificates), 
approval  of  building  by  architect  or  employer,  a.  56,  109,  110 
price  of  work  to  be  settled  by  named  person,  settlement  is,  31,  97 
when  certificate  a,  to  employer's  right  to  penalty,  106  n. 
advance  of  whole  sum  a,  to  claim  for  repayment  of  part,  132,  133 
appointment  of  architect  when  a,  to  builder's  liability  to  commence  work,  71 
„  „  „  „         lessee's  liability,  to  perform  covenant,  225 

[The  italics  refer  to  the  Precedents.'] 
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CON'DITIOXS  OK  SALE. 

prrerdrHl  of.  It/  Imililimg  /.ihJ  i'h  /.•/«,  Vk\ 

t"C>N.><ENTS  INIiKK   l.uXIM)N'   IlllLUIXCt  ACT, 
atidir  n-|H-ali'<l  urU,  to  nniniii  io  furcv,  HH 
fur  iHTKHu  uut  U>  Im'  fouoJ,  .'>40 
FxpirioK  ii>  vKcntii'D,  5:17 
rvipiUli'iit*  v(  louiity  I'oancil  at  to,  (HG-C51 

COXS«»I,ll).VTI<)\. 

riifki  f«*.  rrtrrrril,  157 

CONTIXriN*;  (»KKE\« >; 

uiMlor*   l.vs  «f  tlio  Tublio  Health  Act,  1875. .G31 
who  u  ipiilt;  i>f,  *i31  a. 

rOXSTKUcTIVE  NOTICE,  25»-2C0  (ntut  »«  Notice) 

C«»NTUA(T    (<«•    AdRKCXEXT    roH    BfiLPiico    Leaie  ;     Bntmxo    CosmucT ; 
LViBroiunon) 

CONTUAlTOR  (.^r  lliii.DEii) 

CONVK^  »v.  IV,:    ivi,   I   vu   OK  PltOPERTY  ACTS,  1881,  1882,  and  I8'.t2 

pt  n  of  mori);«g<'*,  lS.i 

ra*tnrtiiins  imixaitl  iiv,  on  ri^'l't  <>f  n-«-ntry,  2;i.'>  "il" 
CDoditloiu  of  r>— ntry  iro  with  rcvrriion,  25 j  n. 

SToritixuM  •'(  '•.I 

•'floitioii  kI  tiiulcr,  27:t  n. 

Kvncrel  wonia  iniiu"!  iiudor,  27:i 
forfciturr  <i(  liiUH'i, 

n'licf  nfminiit,  liow  in»ntcd.  23C,  2.'t<>  n. 
proTuiuna  of  .\rt  of  1K82  u  to  ooiutractiro  notieo  (•«  NoticeX  200  n. 

tX)riN«8  AND  C<»UNICJ>*. 

eooatniction  of,  ondrr  I»ndon  Dailding  Act,  507 

COPYHOM) 

Und  Intend)''!  for  boildinK  prntrally  rnfmnrliiicd,  C 
forfeitam  uf,  on  tenant  makioR  U«ao,  in  BbMnru  uf  mutom,  G 
land  in  Lamtfukirr,  bmildiHg  Irntr  of,  127  h. 

COUNEU  liriLDINfJS. 

pn>ri>i'>n<  of  I^n'lm  lIuiMinK  Art  u  to,  485  n. 
in  n  lation  tn  tlio  building  linr,  11M  n. 
hriRht  of,  11*9  N. 

CORNICF., 

oTrrlianirinR,  M 

pfojcctioo  of,  bcjrood  gcncrml  building  line,  when  pcmnjuiM''   '•"' .  ■<'>*    '.ik  n 

CORI*onATI*tN. 

cnnlra> '  '     ■■        *  v  or  with.  I.'MO 

bow  f»  rk  done,  1*1 

rate  r»-, 

ll,  '  to  rub',  1.'! 

wi  1  fnlly  ■xi-riili'd,  11 

»r.4  rtly  |«Tfonn»^l,  l(i 

«!  \  '.  1)41  a. 

,     V  '       '  1  in,  10 

„     II.  1  ;  n. 

,      b'  u     .       rpurmlion,  1G 

•grMin-  htigmtiun,  1i> 

mcilMrr  ;  -  -.11 

udiiiect  prup*nut{  pUns,  11 
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CORPORATION— eoiif/jiue*?. 
companies, 

oarc  necessary  in  dealing  with,  47 

result  of  the  authorities,  47 

contracts  by  directors  of,  47,  47  n.,  48 

points  to  bo  observed  iu  contracts  with,  47 

personal  liability  of  persons  contracting  for,  47 
urban  authority, 

statutory  provisions  as  to  contracts  with,  48 

necessary  for  seal,  48 

characteristics  of  contracts  with,  48 

agreement  by,  to  compromise  litigation,  49 

penalties  iu  contracts  with,  49 
Precednits  of  huildiruj  contracts  with,  379 
clauses  as  in  Interpretation  of  word  in  building  contract,  382 
alterations  and  deviations  to  he  ordered  under  seal,  380 
underlease  hy  company  of  part  of  premiaet  to  builder,  423  n. 

COSTS, 

of  lease,  eto.,  where  lease  is  in  schedule  to  agreement  for  lease,  411  n. 

„  „  „  printed  form,  411 

of  preparing  lease  and  counterpart,  404 

COST  (see  Covenant;  Expenses'), 
of  building  party  wall,  324-325 

of  houses,  jirovision  as  to,  in  covenants  between  purchastrt,  451 
„  „  „  agreements  for  building  leases,  406 

CO-SURETIES  {see  Surety) 

COUNTERCLAIM, 

for  improper  construction  of  work,  118,  119 
distinguished  from  set-otF,  118,  119 
who  may  defend,  119 

COUNTERPARTS, 

provisions  in  agreements  for  building  leases  as  to  executing,  407,  415 

COUNTY  COUNCIL  (LONDON), 

power  to  annex  conditions  to  consents,  539 

whether  reasonableness  of  conditions  may  be  reviewed,  539  n. 
fees  payable  to,  under  London  Building  Act,  1894.. 555 
appeals  to,  under  Public  Health  (London)  Act,  1891  ..GIB 

COUNTY  COURT, 

appeal  to,  against  award  under  Building  Act,  1894.. 518 

„         procedure  on,  518 
judge  of,  may  consent  on  behalf  of  person  not  to  be  found,  510 

„         to  settle  security  from  building  owner,  520 
jurisdiction  of,  under  London  Building  Act,  1894.  .519 
appeal  from,  519,  534 
penalties  for  disobeying,  542 

COURTS, 

by  whom  to  be  paved  and  drained  in  London,  581,  598 
provision  for  keeping  clean,  under  Public  Health  Acts,  59G 

COVENANTS    (see  Assignee  ;     Covenants  in  Bdilding  Leases  ;    Table    op 
Contents,  Chap.  XIX.,  p.  220) 
what  are  "  usual,"  55,  222 

how  covenants  to  be  inserted  iu  agreement  for  lease,  53 
Scotch  law  as  to,  239  ». 

which  "  run  with  the  land  "  (and  see  Assignee),  252 
assignee  with  notice  of  (and  see  Assignee),  251 
to  build,  specific  performance  of  (and  see  Specific  Performance),  197,  et  seq. 


[The  italics  refer  to  the  Precedents.'^ 
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COA'ENANTS  IN  BUILDING  luBASES— continued. 
Bnilding  covenants — mntinuecl. 

buikUnfr  wooden  boardings,  220,  226  n. 
„         railway  embankment,  220 
„         walls,  220  )i. 
covenant  to  keep  laud  open  and  nnbuilt  on,  what  amounts  to  breach 
of,  226 
for  quiet  enjoyment,  breach  of,  by  building,  227 

quiet  enjoyment  in  this  connection,  defined,  227 
right  to  light  not  implieti  from,  301 
not  to  build  beyond  building  line,  227,  659 

bay  windows  are  buildings  within  such  a  covenant,  227 
not  to  build  opposite,  22S 

meaning  of  "  opposite,"  228 
as  to  prospect,  228 

right  to  prospect  only  acquired  by  grant,  228  * 

as  to  plots  for  residential  purposes,  228-229 
generally.  228 

meaning  of  "  residential,"  228 
mode  of  securing  performance  of,  229 
rights  of  assignees  of  plots,  229  n. 
Covenants  against  buildings  for  trades,  businesses,  or  specified  purposes,  229- 
232 
generally,  229-2.S0 

whether  covenants  against  trades  are  usual.  2,S0 

covenant  restricting  user  not  affected  by  rule  against  perpetuities,  230 
„  „  runs  with  the  land,  230 

„  „  not  void  as  being  in  restraint  of  trade,  230 

affecting  flats,  229  «.,  230-231 

houses  distinguished  from  flats,  230 
conversion  of  fiats  into  a  club,  231 
against  specified  trades,  231 
hotel,  tavern,  etc.,  231 
not  to  affix  sign,  231 

„     permit  outward  show  of  business,  231  n. 
what  alteration  amounts  to  breach  of  covenant  against  trades,  231-232 
how  far  used  without  structural  alteration  is  a  breach,  231 
houses  into  shops,  231 
erection  of  a  clock,  231 
not  to  use  for  any  other  purpose,  231,  232 
not  necessary  that  trade  should  be  a  nuisance,  233 
lessor's  liability  to  enforce  trade  covenants,  232 
Covenants  against  offensive  trades  and  nuisances,  232-234 
general  covenant,  232,  233 

construction  of,  depends  upon  situation,  232 
nuisance,  etc.,  what  is,  232  n. 
offensive  trade,  what  is,  232 
bone  boiling,  235  n. 
small-pox  hospital,  232  n. 

landlord  standing  by  and  allowing  tenant  to  erect  trade  premises,  233 
whether  such  covenants  are  of  a  continuing  nature,  233 
liability  of  owner  or  lessor  for  nuisances,  233-234 
omission  of  apt  words  from  covenant,  233 
where  act  is  contemplated  by  the  lease,  233,  234 
covenants  as  to  repair  of  roads,  drains,  etc.,  279 
Provisions  to  secure  performance  of  restrictive  covenants,  234-237 
penal  rents,  234-235 

upon  failure  to  build  according  to  covenant,  234 
proviso  for  re-entry,  not  affected  by,  234 
injunction  granted,  notwithstanding,  234 
proviso  for  re-entry,  235 
necessity  for,  235 

[The  italics  refer  to  the  Precedents.^ 
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COVENANTS   IN  BUILDING  'LEASEES— conthmed. 
Ettforcing  performance  of  covenants — continue'J. 

effect  of  delay,  when  delay  or  acquiescence  is  sufficient  to  induce  the  Court 
to  give  damages  instead  of  injunction,  251  n. 

relief  not  refused  because  covenants  not  enforced  in  a  few  instances,  246 

waiver  by  landlord,  24G,  217 

where  there  is  change  in  character  of  neighbourhood,  247 
„      lessor's  covenant  not  for  general  benefit,  247 
„     there  has  been  previous  acquiescence,  247 
„      building  line  infringed,  248 
„      there  are  direct  and  substantinl  breaches,  249 

acquiescence  distinguished  from  delay,  249 

whether  building  will  be  ordered  to  be  pulled  down,  249 

acquiescence  and  delay  in  the  case  of  an  interlocutory  injuuction,  249, 
250 

waiver  of  covenant  to  build,  249 

perpetual  injunction,  250 

undertaking  as  to  damages,  250 

injunction,  power  to  refuse  although  no  case  for  damages  made  out,  251 
damages  for  breach  of  covenant,  250 

undertaking  as  to,  on  interlocutory  injunction,  250 

trivial  damage,  250 

absence  of  proof  of  substantial,  injuuction  may  be  granted  where  de- 
fendant claims  a  right,  251 
forms  of  coftnatits  in  buililiwi  leases 
by  Ufsee, 

to  pay  rent,  430,  434 

to  pay  taxes,  430 

to  pay  premiums  of  insurance,  431 

to  complete  huiklinys,  431 

to  repair,  431 

to  paint,  431,  445 

to  commeiux  and  finish  2>aintinri  at  fixed  times,  445,  446 

tliat  lessor  may  do  such  work  on  default,  446 

to  insure,  etc.,  431,  436 

to  rebuild  in  case  of  fire,  431 

not  to  obstruct  liijht  or  air,  432,  436 

not  to  alter  plan,  deration,  etc.,  432,  436 

to  repair  roads,  432,  435 

to  contribute  to  expense  of  roads,  sewers,  etc.,  432,  436 

to  permit  lessor,  etc.,  f<)  enter  to  inspect  and  give  notice  of  defect),  432 

to  repair  on  notice,  432 

to  use  premises  as  private  house  only,  432 

not  to  carry  on  trades  or  permit  nuisance,  etc.,  432,  436,  440 

■not  to  assii/n  witlwut  licence,  432 

to  give  notice  of  assignments,  437 

to  fence  off  premises,  434 

to  build  acairding  to  jilans,  etc.,  434 

to  expend  certain  sums  in  building,  435 

to  produce  vouchers,  435 

to  pay  architect's  fees,  435 

not  to  erect  other  buildings  icithin  certain  line,  435 

to  mahe  new  roads,  etc.,  435,  440,  444 

to  mahe  sewers  and  drains,  435,  445 

to  permit  lessor  to  mahe  same  on  default,  435 

not  to  malce  other  roads  or  permit  thoroughfare.  436 

not  to  malce  bricks  or  dig  fur  gravel,  etc.,  436,  449,  452 

that  lessor  may  build  againsl'walls  of  houses  to  be  built.  440 

that  lessor  shall  have  free  liberty  of  watercourse,  etc.,  440 

to  lay  out  gardens,  442 

to  build  according  to  provisions  of  Acts,  441 

to  build  brickwork  of  certain  thickness,  441 


[The  italics  refer  to  the  Precedents.} 
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ty  IfMor, 

/ur  fiiiW  mjiitfmtnt,  43fl,  447 
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ami  ..  447 

/..r  .  , 147 

(A<i(  : /■    .  retain  mimitt  paiii  on  oeeonni  of  original  rent,  447  n. 

4jf  hwmIt  (-  ■   '  V    ■•"■«|), 

(<■  ^ly  r«»/-cA«iri/',  448 
br<iMrn  purekiitrt  uj  bnililintj  pUitt,  449 

<<i  piy  yrineipnl  and  inttrtft,  455 
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(-./.  <.  45«s  458 

Unit  I  ii-'r<</rij;M  miy  o>m|>/rl4  Miw,  45C,  458 

lu  frvcun  Inum  lit  murtijagt*  ur  rxtevtr  tmjrUjaijtt  n/  tame,  458 
iy  anrt/a^w, 

tu  admnet  further  nwu  aea/rdiiuj  In  pn'jrat  </  buildimj,  494j 

COVKBKU  IS, 

mt»aingol,M,iVin. 

wbea  boOMt  to  br,  •  omdltinn  prrvcdi-nt,  50 
Odfrivmunl  Ut  <imHl  Uat  tekrn  tunuet,  4<MS,  412 

pnirimi  iKil  eerliiin  number  </  houtrt  tu  bt,  befurt  eonrejfanee  nf  rmr  part  nf  land, 
425 

CB068-ACTIOV.  I19(<iiul  <*i  Srr-orr), 

optkio  to  brinR,  or  nao  dvrcctire  porfunnuiec  io  redaction  of  claim,  119 
erideooe  in.  I2<> 
•daiaiona  hj  cmployvr,  120 

CB088-WAM.  (**  rARTT  Wall). 

BManing  of,  nndcr  l>ind<>n  lluilding  Act,  478 
ralca  aa  to  oiaitroctiDg,  652 

CROWN. 

baildios  !«»<<'•  br,  4 

out  buaoJ  by  Uio'l'naeriptton  Act,  301 

CUBICAI,  KXTKNT. 

dt'flnilion  of,  in  Ltondno  UoildiDg  Act,  479 

CXJh-UK-fi.KC. 

maj  \r  bighvajr,  117 
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CUSTOM, 

of  building  trade,  parol  evidence  of,  34 

„  „  as  to  taking  out  quantities,  II  n. 

no  custom  that  builder  need  not  verify  quantities,  14 
th,'i.t  architect  may  retain  plans  not  reasonable,  7U 
as  to  reputed  ownership,  175 
to  contribute  to  expense  of  party  wall,  324 
as  to  building  line,  660 

DA3IAGES  (see  Injury  ;  Specific  Performance  ;  Penalties), 
for  negligence  of  architect,  82  (and  see  Architect) 
fees  not  full  measure  of,  83 
consequential,  liability  of  builder  for,  115 
measure  of,  where  contract  not  completed,  114-llC 
where  builder  prevented  completing  by  act  of  employer,  114,  683 
by  disclaimer  of  contract  or  lease,  1G5  »».,  168 
set-ofif  against  claims  for.  118 

how  assessed,  where  there  has  been  breach  of  building  contract,  200,  201 
reduction  of,  by  showing  that  work  improperly  done,  119 
evidence  of,  not  bearing  upon  value  of  work,  120 
option  of  suing  for,  instead  of  penalty  provided  by  contract,  148 
recoverable  on  action  on  bond.  148  n. 

where  au  adequate  remedy,  specific  performance  not  ordered,  200 
under  Lord  Cairns's  Act,  250,  251 
on  breach  of  covenant,  when  trivial,  250 
in  lieu  of  injunction,  general  rule,  251,  314,  316 
„  „  for  future  injury,  316,  317 

for  loss  of  support,  prospective,  341 
for  interference  with  access  to  highway,  210 
where  granted,  in  addition  to  injunction,  278 
under  Metropolis  Management  Act,  how  ascertained,  587,  588 
such,  to  be  made  good  in  addition  to  penalt}',  588 
caused  by  building  operations,  669 

undertaking  as  to,  on  application  for  interlocutory  injunction,  250 
undertakinr]  in  sub-contract  to  an-ficer  for,  399 
clause  maldnfj  huilder  liable  for,  to  adjoininrj  buildinf),  379,  387,  669 

DANGEROUS  STPtUCTURES, 

under  London  Building  Act,  1894, 
meaning  of  "  structure,"  523 
when  within  City  of  London,  524 
survey  of,  to  be  made  by  district  surveyor,  523 
fees  of  district  surveyor  in  respect  of,  how  paid,  526 
certificate  of  surveyor  as  to,  524 
to  be  shored  up,  524 
owner  of,  to  repair,  524 
procedure  on  neglect  to  repair,  524 
expense  of  repair,  when  to  be  paid  by  owner,  525 
how  recoverable,  526 
sale  of,  525 

how  surplus  money  from  sale  disposed  of,  535 
where  proceeds  insufficient,  525,  526 
removal  of  inmates  from,  526 

payment  of  expenses  in  respect  of,  how  secured,  527 
fees  to  Council,  527 

notice  to  be  given  to  owner  of,  524,  524  n. 
all  owners  need  not  be  served,  524  ». 
party  wall  is  one  dangerous  structure,  553  n. 
arbitration  as  to,  524 

service  of  summonses  and  orders  as  to,  557 
proceedings  to  enforce  notice,  524 
registration  of  orders  affecting,  527 

[_The  italics  refer  to  the  rrecedents.] 
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by  ^raolnr,  niU'tiDg  (Uiipurt,  :U'i 
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by  builttimj  "irn^f,  HnuM  pmriiliny  /-ir,  on  brfU'k  hf  hnililrr,  37.'l 
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DEVIATIONS  (fi'c  Altekations;  Extras,  p.  182,  et  scq.), 
from  specification,  17 
liability  of  builder  for,  36 
minor  deviations,  36,  665,  666 
■wbere  work  substantial  in  the  main,  127 
appearing  after  completion,  605 
effect  on  builder's  right  to  payment,  126 

DIEECTOES  («ee  Coepobation) 

DISCLAIMER  IN  BANKRUPTCY,  163,  et  geq.  (see  Bankruptcy) 

DISMISSAL, 

of  architect,  71 

of  builder  by  architect,  89 

of  loorlimcn  hy  architect,  clause  providing  for,  384 

DISPUTES  (see  Aebiteation  ;  Arbitbatok), 
arising  after  completion,  39 
dame  providinij  for  settlement  of,  hy  arhitration  in  small  contract,  373 

DISTRESS  (see  Rent;  Rent-chaege) 

DISTRICT  BOARDS  (see  Vestries  and  Disteict  Boards) 

DISTRICT  SURVEYOR, 

definition  of,  under  London  Building  Act,  481 

statutory  position  of,  528  h. 

has  no  power  to  permit  deviations,  528  n. 

disagreement  between,  and  builder,  etc.,  proceedings  on,  509 

buildings  to  be  supervised  by,  528 

compensation  of,  by  Council,  532 

examination  of,  by  Institute  of  British  Architects,  528 

to  have  and  maintain  an  office,  528 

not  to  act  ou  his  own  account  in  certain  eases,  528 

mandamus  to,  in  case  of  neglect  to  enforce  Act,  529  n. 

statutory  position  of,  528  n. 

notices  to  and  by  (see  Notice),  528,  529 

„         when  necessary,  529  n. 
entry  and  inspection  of  buildings  by,  530,  539 
proceedings  of,  in  ease  of  irregularity,  530,  531 
fees  of,  532,  552-554,  566 

where  arches  form  a  distinct  building,  532  n. 
returns  by,  332 

to  see  plans  carried  into  execution,  529 
duty  of,  with  respect  to  dangerous  structures,  523,  524 
fees  of,     ■  „  „  „  520 

proceedings  where  no  notice  of  building  given,  530 
duties  of,  with  respect  to  foundations  and  sites,  043 

„  „  temporary  structures,  514  n. 

duties  of,  under  London  BuiMing  Act,  1905.. 505,  500 

to  notify  Council  in  certain  cases,  500 

fees  to,  500 
approval  of,  of  conversion  of  buildings  into  public  buildings,  512 
byelaws  as  to  duties  and  fees  of,  043,  044 
provisions  in  agreements  for  building  leases  as  to  fees  of,  404,  407,  421 

DISUSED  BURIAL  GROUNDS  (see  Bueul  Ground,  Disused) 

DOMESTIC  BUILDING, 

definition  of,  in  London  Building  Act,  479,  493 
having  stables  in  rear,  499  n. 

DOMESTIC  PURPOSES  (see  Water), 
supply  of  water  for,  355 

[TAe  italics  refer  to  the  Precedents.'] 
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DUTIES, 

term  used  in  covenant,  431  )i. 

DITTY  OF  ARCHITECT  (fee  Architect) 

DWELLING-HOUSE, 

definition  of.  in  London  Building  Act,  1894.  .479 

or  other  building,  phrase  need  in  Prescription  Act,  302 

EASEMENT  (see  Wat,  Eight  of;   Road;   Water;   Drains;   Light;   Support, 
Eight  to), 
definition  of,  287 
continuous  and  apparent,  270.  271 

intended  to  be  reserved,  should  be  expressed  in  deed,  268 
where  there  is  no  express  agreement,  270,  et  seq. 
extent  of  enjoyment  of,  275-277 

remedies  in  respect  of  disturbance  or  excessive  use  of.  277,  278 
what,  pass  on  conveyance  without  express  mention,  270 
of  necessity,  271,  272 

reservation  or  grant  of,  by  implication,  272,  297-301 
general  words,  effect  of,  on,  273,  274 
of  right  to  discharge  water  from  houses,  283-284 

„  affix  signlxiard,  284 

by  ei  press  grant,  295,  29G 
of  su|  port  for  buildings,  333  (and  see  Support) 

saN-inu'  of.  in  party  structures  under  London  Building  Act.  1894.  .523 
right  of  dominant  owner  to  enter  premises  to  repair  drain  the  subiect  of  an, 

278-279 
what,  passes  on  grant  of  part  of  a  tenement,  297 
not  nflTected  by  London  Building  Act,  272  n. 
grant  of  land  subject  to.  449 

„       easement  of  light  on  certain  terms,  4G5  n. 

EJECTMENT, 

defence  to,  agreement  for  lease,  54,  55,  57 

of  assignee  for  breach  of  covenant  committed  before  aBsigument,  261  n. 

ELECTRICITY,  347-353 

Acts  regulating  supply  of,  347 

general  conditions  of  supply  of,  347,  348 

breaking  up  street  for  laying  wires,  348 

„  private  streets,  348 

obligation  to  supply.  318,  349 

right  to  demand  a  guarantee,  340 
duty  to  grant  a  supply,  349 
no  undue  preference,  349,  349  ». 
conditions  on  which  supply  granted,  349,  350 
measurement  of,  350 
recovery  of  charges  for,  350 
regulations  to  secure  safety  of  public,  350,  351 
private  supply  of.  351 

regulations  of  the  Board  of  Trade  as  to,  351 
liability  of  incoming  tenant  to  pay  for,  350  n. 
overhead  wires,  351,  580  n. 
attachment  of  wires  carrying,  to  buildings,  352 
nuisances  caused  by  supply  of,  352,  353 

street  boxes  used  for,  are  structures,  buildings,  or  works,  507  n. 
buildings  for  manufacture  of,  in  metropolis,  510 

ELEVATION  OF  HOUSE, 
alteration  of,  decreed,  199 
covenant  not  to  alter,  223,  224,  663 
Precedents  of  such  cotenants,  432,  436 
provision  as  to,  in  covenants  hetween  purchasers,  449 

ITlie  italirs  refer  to  the  FreceOenif.'] 
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...:.;.' nrKligcnoc, '.'10 

EXOIXKKU  (xe  Aiichiitct). 

oiDploynl  bjr  oorpnrmtion  to  prt>porr  pUnii.  44 

KNI..\R«}KMKXT  OK  A  CHUIH  H, 

what  ronstilalM,  7 

KrrritY.  I-owkII  ok,  235,  rl  k^.  (w«  Puwrn  or  Estbt;  CoTE.tA.Trs  in  Dcild- 

t>0   I.LA>r.«) 

ERItOH  (.,-  MwTAKi) 

ESI ; 

■(  |>liinii  iinbjtH-t  to.  beini;  near  trtnat  onat,  73 

to  work  inrluili.<l  in,  IS 
n.     .1  iTi. .    lor  old  mati'rinU.  IH 
rliiuf  prvridimj  Mol  ntpy  ,.f,  ihnll  1>t  ntppltrd  tn  nrchiUel,  IIKI 

KVII'  I  vmt.xrt). 

I  JO 

1*1  whirh  W'TK    i-'n-  .  Il.'i 
lOtnict  u,  on  rlnim  for  cxtnw,  wboo  ntt^MHtj,  187 

1  r.r  want  of  atAinp,  18'.> 

1  IIc»lth(lx)n<lon)  Act,  189I..CI2 

EX«  EPTIOX-  .TATlox) 

EXErrroit. 

•rti  in  by.  for  broach  of  cnroiuint,  243 

EX! 

I  1  Boildini;  Act,  I8»1..54n,  :>I4 

„  -  „  low. .570 

of  loeambrnt  of  ebaroh,  rte.,  froa  ospaiuM  u  to  itreeta,  .172 

[7k*  Uatif  nftr  lo  fiU  VnevltmU] 
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EXISTING  BUILDINGS, 

provisions  of  London  Building  Act,  1894,  as  to,  4813 
„  „  „  1905,  as  to,  563 

meaning  of,  in  London  Building  Act,  1905 ..  5G0 

EXPENSES, 

of  building  a  party  wall,  324 
under  London  Bnilding  Acts, 

of  Council  in  carrying  out  A'^t,  539 

as  to  party  structures,  5'21-5i3 

„    demolition  of  buildings  and  sale  of  materials,  535 

rules  for  payment  of,  and  contribution  to,  535-530 

of  owners  under  the  London  Building  Act,  1905,  apportionment  of,  5G7 
under  Metropolis  Management  Acts, 

of  brandling  drains,  578 

of  making  house  drains,  578 

may  be  apportioned  by  vestry,  etc.,  592,  593,  597,  C04 

how  ascertained  and  recovered,  587,  592,  593,  60S 

proceedings  before  justices  in  questions  of,  587 

payment  of,  may  be  required  from  owner  or  occupier,  599,  G04 

deduction  of  expenses  by  owner,  599 

of  flagging  footpaths,  005 

liability  of  local  authority  in  respect  of  open  spaces,  G04  n. 

of  repairing  road  not  being  street,  GOO 

of  reconstructing  sewers  improperly  made,  etc.,  GOG 

under  Public  Health  (London)  Act,  1891,  how  recovered,  G12 
under  Public  Health  Acts, 

of  drainage,  019,  G3S 

of  leaving,  etc.,  02G 

by  whom  payable,  032 

how  recoverable,  032 

recovery  of,  from  owners,  032 

apportionment  of,  how  far  conclusive,  G32 

„  estimated  expenses,  023  n. 

under  Public  Health  (London)  Act,   1891,  recovery  of,  from  owner  or 
occupier,  G12 

EXPEKIMENTS, 

duty  of  architect  to  make,  77 

EXTENSION  OF  TLME  (see  Time) 

EXTERNAL  WALL  (ace  Wall), 

meaning  of,  in  covenant  to  repair,  478  ii. 
setting  back,  478  n. 

EXTINGUISHMENT  (see  Light) 

EXTRAORDINARY  TRAFFIC, 

on  highways,  211,  et  seq.  (nnd  see  Highway) 

EXTRAS  (see  Alterations;  Time), 

details  not  mentioned  in  specification  not  necessarily  extras,  17 

authority  of  architect  to  order,  90,  G04 

architect's  certificate  when  conclusive  as  to  what  are,  104,  105,  183,  184,  604 

effect  of,  on  time  conditions,  139-141,  149 

where  there  is  a  contract  under  seal,  45 

where  contract  contains  provisions  as  to,  182-188 

provision  making  special  order  for  extras  necessary,  182, 183 

what  are  written  directions.  105,  183 

written  order  not  necessary  if  work  dch}rs  contract,  183 

waiver  of  provision,  183  n. 

oral  direction  of  employer,  183 


[The  italics  refer  to  the  Frecedent^.'i 


INMIKX.  74" 

EXTBAS-r.  Mdi.iK.r 

whar*  eeatnct  conttini  proridoni  ■■  io—nmltKutil. 
offwt  .  f  riu.  IKUfCi 

HI  ^  rxtre*,  lrt3 

ff  ....  Ks;i 

Hi  I 

rlu<  >lity  of  anal  rrrtiflntp,  I(H,  185 

ri>rtiflcnlo  •-qunlljr  limJini;  on  i'iii|il»)(r.  I8A 
wbt'ther  pruTuiuu  nt  t»  di-cMioii  iT  urrliiU'ct  in  caw  of  di(|)uU<  ii|>|>lif«  to 

ritra*.  18^ 
in  rontrma-t  with  rorjiormtiun,  181,  101 
wlierv  V  '         ■     -.---...     .        .-,  rtniiii,!,  185 

ti.  t  ,  is;. 

i-itr»i'  ,  n.  IH»;,  187 

ni^-Munr  <lciaila  "iiiiitiii  iri<in  f>|K'i'ititiitiiin  not  cbarginMc  M,  17,  li>9 
wh«r*  coBtnet  ha*  do  proTUlos  u  to,  lis?- 191 
richt  to  tuo  U<T  rxtra*  M'|i«rnt<'ly,  187 
BUthoritT  «(  arrliili  rt  lu  to,  ix"! 
"     '  ■  niplojri-r,  187 
B-  V  f..r,  IKS 

extra  '>  M>r,  IKS 

ell'  .  ion*.  18)) 

rxin  Bixk  Uoi.t'  witliout  uLtlmritj,  1X8 
claim  for  an  account  of  error  in  quantitica,  H,  189 
aM>re  aaaent  of  ciD|ilo}-cr,  not  an  orilcr  for,  ISM 
bailder  cannot  recover  for  better  mntiTialii  than  cnnlrnctcd  for,  ISS,  189, 

190 
nor  ill  mnnd  n  tiini  of  mnlprialu  workid  into  Imililini;.  11*0 
liow  far  oriKinnl  contmrt  i  xrludiil  liv  I'Xtrait,  \'.»<.  191 
wliero  original  ivintrart  deviated  from,  190 

or  abandoned,  190 
iwobI  rlnax'  aa  to  onlera  for,  not  ritiatlnf;  contrart,  I'.hi 
term*  of  on^^inal  contract  a|i|ilietl  to  ordi-ra  for,  by  subaoijaont  agrccnicnt, 

w :  <l  ccntrnct  moat  bo  prtMlocctI  on  claim  for,  189 

I-  .<  ility  of  arrliilect  for,  188 

exocuiol  for  ror|>orntion  under  rrmlrart  not  nndcr  acal,  4.'i,  191  n. 

alh-^tnitn.  In  ;»  nf-l'  fnr,  37C.  :W4,  4<HJ 

/•^        "  ■  .  :'jc, 

r  U;  400 

'■■ i'  ■  .  "I    (-r.iii.ni  (n  (v  nri/errti  un/fer  ca/,  .IflO 


KALIA, 

mlea  aa  to  of,  under  I/indon  Iluitding  Act,  507 

FACTORT, 

erection  of,  on  aitn  pnrrioaaly  ocrnpie<l  br  dwellinij-tKnuoa,  460  n. 

^rn'encca  in,  un<lor  Tublio  Uenlth  (I/>ndi>n)  Act, 

FEK   KAIIM    UKNT. 
oatnrvuf,  217 

FEES  (**  ABCntTECT;  DimacT  StirrroR:  PATMiiir), 
reooTory  of  fe««  already  paid,  82 

FE\<E  (•<.•  lloAHi.wo :  Pabtt  WaixX 
repair  of,  If.'-'i.  SM 

BCtion  for  non-mpair  of,  asainat  whom  maintainable,  .12'i 
pmrM/n  »>  '  -         .    i  .  -    ,,  p^fknirr;  4."il 

mtrmiHt  If, 
ptvtiiion  a«  ;  .  1  ,  •.401 

[Tl«  Ualia  ra/rr  lo  On  PrtrtdtnU.} 
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FINAL  CERTIFICATE,  95  {see  Ceetipicates) 

FIRE, 

destruction  of  subject-matter  of  contract,  after  part  performance,  by,  125, 194, 

195 
reinstatement  of  buildings  after,  193 
under  London  Building  Act,  1905, 

protection  against,  in  certain  new  buildings,  561,  562 

„  „  „  existing  buildings,  SG:!,  5G4 

means  of  escape  from,  to  be  maintained,  5(j5 

„  „         ,,      expenses  of  providing,  5G7 

„  „  „       in  factories,  5G9  )i. 

„  „         „      requirements  of  plans  showing,  CIS 

covenants  to  insure  against,  and  to  rebuild  in  case  of,  431,  436 

FIRE-RESISTING  MATERIAL, 

under  London  Building  Act,  1905.  .571   572 

FLAGGING, 

of  footpaths  in  metropolis,  604,  605 

FLATS, 

block  of,  whether  "  a  house,"  223 

covenants  as  to,  230 

right  of  dominant  owner  to  enter  and  repair,  342 

liability  of  landlord  in  respect  of  common  staircase,  343,  343  n. 

BS  to  enforcing  covenant  to  employ  resident  porter,  343 

„     user  of  lift,  343 
accidents  of  staircase,  343 
liability  for  overflowing  pipes,  etc.,  343 
right  to  support  of.  342 
rights  of  upper  owners,  342 
where  rooms  let  on  a  floor,  342 
obligation  to  repair  main  walls,  342,  343 
various  decisions  as  to,  342,  343 
French  law  as  to,  343  n. 

FLOOD, 

rendering  performance  of  contract  impossible,  193 

FLOORS, 

construction  of,  under  London  Building  Act,  505 
to  be  of  firo-resisting  materials,  when,  510 
omitted  from  specification,  17,  189 

FLUES  (spc  Chimneys) 

FOOTINGS, 

rules  as  to,  515,  51G 

FOOTWAY, 

flagging  of,  by  vestry,  etc.,  604,  605 

provisions  as  to  formation  of,  under  Building  Act,  1S91.  .482,  el  i<eq. 

provision  as  to,  in  conditions  of  sale,  465 

covenants  to  mufce,  435 

huilder  to  provide,  397,  428 

FOREMAN, 

negligence  of,  GG9 

provision  tliat,  shall  6f  kept  on  2}r(mises,  378,  384,  429 

to  attend  at  huildimj,  378 

FORFEITURE.  151-156  (see  Re-eotry  ;  Time  ;  M.\tekials  fok  Bdilding  ;  CoN- 

YEYANCING  Act), 

not  the  only  remedy  for  breach  of  building  agreement,  114 
[The  italics  refer  to  the  Precedents.'] 
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FOBI""  ■'■•'.?•  -r,.,.t,n>u-l. 

^'  '.  n<»  ipioitii;  piTi'  '.-111.1:1  ■  ,  'JTJ 

J..  ._  -  .11-1  ..  i  i  1-,  I :,    i     •     ._.  -'x; 

n-mtriru  -u,  \cU.  1881  and  1892.  .235,  230 

tim    f  -      •  -.  Iji  17'J 

>1  ti>ut<i  »li<ro  |<iuvlia<c'r  (mil*  U>  oumplcte,  i*>:t 
(  .  m 

»  umler,  151 

r  "'  ']aaliflfd  manner,  15:1 

'.  '  >IUmiia  builjvr  or  cuutrtctur,  89,  150,  153 

«ta-'U  IlKtil  't.  155 

niTcr  "f.  >i  —  or  ntnlraot,  155 

t.  '  "'5 

«b«r   •  .  d«,  155 

ir"V    • 

1  IJl.  l.Vi 

'     •     .  ...  .  ■         '        .  ,  :t77 

FOKKEITUUK  »)K  MATKUI.VW  OS   B.VNKKUrXCY,   172-17*  («e   n.»SK- 
kt'trcT  ;  Matcbuu  fvi*  Dcildiso) 

FOBTIIWITH. 

nt-aoint;  of  U-rm,  l.tS 


KOI  > 

ScrfOBT), 
■I  of.  2I« 

■     t.  338 
t,  477 

....     ...*<  0*  to,  .'Ktl 

.1  ■.    ■ 

bycUwi 

1  M  to,  <H2,  013 

KRAUP. 

in  Rwki 

inr  nr  inTitine  t"n<lor 

.21 
affcct<-a  by,  27 

i'1lt«*  C*"  ABCntTECT), 

, 

102 

'     * 

1  I'mploycr,  107 
I.  I'rj  ...  107.  131 

FBAUrw. 

eT.^TfTK   OK 

ji».-t  )■ 

r : 

(ithin,  51 
•     f.  .V.t 

iiOQt  witliiu. 

rUim  r 

ir  « 

C2 

PBOKTACE  (•rr  IjiE  or  liriLKlxe) 
FB«>-  ! 

/■■rm  'J  e"'H*^  ^,r''n'H*t'j  J'r  flt'ntp'U  ■■j  rim     ■  in  .  j  /..,  .^38 


UABKKV, 

t.  («■  iim^\  in  rk>mm/)ii  (.v  Ir  mf^  of  p|i.t«  friinti""  «^'ni-    "jo 
■w«  •/  tuek,  443 

■.  ■.! 

IfOM  of,  443 
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GAS, 

Acts  regulating  the  supply  of,  345-346 
power  of  company  to  break  lip  streets  to  lay  pipes,  etc.,  345 
cannot  be  exercised  in  private  roads,  345 
affixing  gas  lamp  to  a  house,  346 
right  to  demand  supply,  346 
company  may  demand  security,  346 
cost  of  new  pipes  on  owner's  premises,  346 
liability  of  companies  for  injury  in  doing  work,  346,  347 

company  erecting  buildings  und-!r  special  Act,  liability  of,  under  London  Build- 
ing Aet,  1894.. 485  «. 

GATEWAY, 

effect  of  conveyance  of,  272  n. 

GENERAL  LINE  (see  Line  op  Building), 

"  GENERAL  WORDS,"  273,  274 
effect  of,  273 
implied  under  the  Conveyancing  Act,  273,  274 

GRANT  OF  LAND  FOR  BUILDING  (see  Boilding  Grant),  217,  et  seq. 

GRAVEL, 

cocenant  not  to  diij  for,  419 

GREENHOUSE, 

may  be  building,  288,  544  n. 

detached,  exempted  from  London  Building  Act,  544 

GROUND  RENT  (see  Rent), 
definition  of,  214 

GUARANTEE  (see  Security;  Surety), 

of  performance  of  building  contract,  26-29 
of  accuracy  of  bills  of  quantities,  15 
continuing  guaranty,  29 

effect  on,  of  death  of  guarantor,  29 
rights  of  guarantor  where  certificate  not  given,  107,  108 


HABITABLE  (see  Rooms), 

meaning  of,  in  London  Building  Act,  1894.. 481 

HEDGE, 

ownership  of,  may  be  proved  by  acts  of  ownership,  319 
trespass  between  tenants  in  common  of,  326 
and  ditch,  presumption  as  to  ownership  of,  319,  396  n. 
rights  of  tenants  in  common  of,  326 

HEIGHT  (see  Elevation  ;  High  Building), 
covenants  as  to,  226,  257 

term  used  In  Workmen's  Compensation  Act,  479  n. 
regulations  as  to  applications  for  consent,  etc.,  616 
definition  of,  in  London  Building  Act,  479 
of  buildings  under  London  Building  Act,  1894, 

rules  as  to,  408-500 

procedure  where  Council  allows  extra  height,  48 

In  a  street  less  than  fifty  feet  wide,  499 

on  a  corner  plot,  499 

HEIR 

entitled  to  have  building  completed  at  expense  of  personal  estate,  158 

ITlte  italics  refer  to  the  Precedent^.'} 


INl»KX.  ml 

moil   III  !■  ■  -^    : 

mMMi;  -  Londao  nuiUing  Act,  1905. .529  n^  500 

mi»n«  ittxn  new.  .VJI.  r>'TJ 

■  *■•• 
upper  itony  in,  oot  h>  I-  •  wiihout  cortiAoato,  Mi 

UIGHWAT  (««  ItoAtM), 

riiHit  of  Imnlownrr  tu  luv,  for  buiUing  purpoMS,  'JIO 
r«i-</r-«v  m>3r  l>«.  217 
isjary  ooouiumil  by  worlu  in  ur  Dear,  'MO 
.,  ,.    "    maltriftU  l<fl  in,  'M) 

utide  fklline  ni">n  i«T».n  in,  'Jiia 
Krocf*!  prr  '     \wr  uf,  'JIU,  °JI1 

must  b'  llr-  >'.  -ID 

anrv«*jiiAbi<    <.-•  t  "t,  JlO 
rabbUli  on,  Jlo. -Jll 
Intcrf  n  no-  »illi  wci-t  to,  210 
luc  >'(  tnx-ti  n  '  lu-.'!'  •  i>u,  211 
tztnordlnary  tr«*<r  on,  2Il-'.'r2 

pr  >%>/•!  Ill    '  -  AcU  aa  t",  211 

cff-  .-t  ..f  .III,  ». 

»Kr..  iu.::t  »   .  ,     ,^  .....    .     ..         .  ..,  i...  211,212 

"citriK.r.lii.i.-y  tr-.lli.    '  .!■  I.:..  •!.  '^12 

«li-n  «  xtr.».  r  ;;n  ,r.  T  ,iVir  U riii.«  oidinary,  212 

o.tjtnl.iit...-  no  noiwcr  to  cUim  in  rcaport  of,  212 

•itrkorduuiy  eir 

liuw  .li  'j-rtlii:..    1.  -IJ 

Dot  n'-.-'it-.inlv  tilt-  .iC.  -  ,'.    1  i:i,  .    -  ,  213 

lial.ililv  f.r.  jVi 

..f   |i-  r.«)i>  by  or  in  cijnjcqacDOO  of  whoao  onJcr  tlie  traffic  wai  oon- 

n  ■  fact,  2l:> 

wV.   ■  rnnut  ?»' mitim'"-.rr«l.  511 

/..r,  :»T9  11. 
.•.  Uirgi',  effect  of,  282 


-■.fof,  2«<1.2SI 
roa<l.  281,281  n. 
no,  281 

I  in  public  right,  281 
I'Ut  uot  fur  limitctl  put  of  public,  2AI 

"-I 

282 
V  ith  Umd,  282 


cW 

dad: 

LcaiioD  oi.  .  - 

what  nniuH 

whij  c*n  il  :    . 

uaintirTuptnl  i. 

prr-<nm".|  if  n 
I-     ■ 

1 
II.  . 

1  "'' 

n.  .y 

I'T 

(rr« 

t  ■ 

1.^.-. 

•t-nt  with  n»cr  by  publio,  281,  282 

'ioing  occapirra,  2X2 
.11    IV.  c50..282.28:J 


trt,  etc.  580 


..  ril.-l  .li.;..n.-'  ,  I'S 
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HIGHWAY— m»(/HMe<7. 

under  Public  Health  Acts, 

included  in  term  "  street,"  615 

surveyors  of,  powers  of,  vested  in  urban  authority,  G23 

subsoil  of,  not  vested  in  local  authority,  021  n. 

erection  of  standards  in,  624  n. 

liability  of  inhabitants  of  urban  district,  for  rates,  623  it. 

repairable  by  inhabitants  at  large.  623.  624 

when  private  street  may  be  declared.  627 

time  for  action  against  urban  authority  in  respect  of,  653  ;i. 

liability  for  damage  where  road  sunk,  623  «. 

HOARDING, 

erection  of,  on  disused  burial  ground,  7 

whether  a  building  within  the  meaning  of  a  restrictive  covenant,  226 

custom  of  City  of  London  as  to,  524  n. 

to  be  erected  during  repairs,  building,  pulling  down,  etc.,  639 

not  to  be  erected  without  licence  from  vestry,  etc.,  585 

if  so  erected  may  be  removed.  585 

not  "  wooden  structure"  within  London  Building  Act,  1894.  .514 

HOSPITAL  (see  PnBLio  Building). 

small-pox,  carrying  on,  whether  breach  of  covenant  against  trades,  etc.,  232  n. 

HOTEL  (see  Covenants;  Trades), 
covenant  not  to  build,  231 
conversion  of  flats  into,  230,  231 
provinons  as  in,  in  cuvenanU  between  purchasers,  451 
„  „        conditions  of  sale,  404 

HOUSE  (see  Buildinq;  Line  of  Building), 
covenant  to  builder,  meaning  of,  223 
inclusion  of  several,  in  one  lease,  407  n. 
numbering,  492 
what  is  a,  581  n. 


IMPLIED  WARRANTY, 

of  support,  334 

of  right  to  light,  301 

IMPOSITIONS, 

term  used  in  covenant,  365,  431  n. 
and  outgoings,  431  ?i. 

IMPOSSIBILITY  OF  PERFORMANCE  OF  CONTRACT, 

where  building  prevented  by  accident,  125 

general  rule  as  to.  192,  193 

■where  caused  by  employer,  113 
„  .,         "  act  of  God,"  196 

where  building  destroyed  by  fire,  193,  194,  195 
rights  of  insurance  companies,  195 

where  contract  conditional  upon  existence  of  the  subject,  194,  195 
.,  „        is  to  erect  machinery,  194 

„  ,.  .,     construct  machinery  for  a  ship,  194 

„      buUder  absolutely  engages  to  do  a  thing  without  qualification,  192 

examples  of  building  becoming  impossible,  193 

by  extraordinary  flood,  193 

by  fire,  193,  194,  195 

by  existence  of  epidemic,  193 

caused  by  alterations  ordered,  193 

or  by  impracticability  of  specification,  193 

caused  by  act  of  law,  196 

[The  italics  refer  to  the  PrecedenU.] 
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IMPOSSIHILITY  OK  I'EBKOllMAXCK  OK  LOSTll\Cr-e,nlinH»t. 
aiowxl  hy  Ml  of  |«rlii«,  II 'J 

.   pufty  ^  ooDlrmct,  I'J'i 
Krom-li  law  a<  to,  I'J'l  n. 
Ararru-nn  Uw  •<  t<>,  I'M  n. 
Do  exouao  •ftrr  eli'ctioa  b>  perform  in  one  way,  193 

IMPBOVEMKNT   IN'   EXISTINO   «UII.DIN'(iS. 

ot/nrmrtl  Jot,  least*  (u  be  graitl»l  im  ei<mjiietiun,  422  n. 

INi'AI'AcrrV  (^  I>E>r<>HMA.<ccB  or  WomX 
wjuiTuli'iit  tu  nfusal,  IIK 

INCOMIirsTIItI.E  MATERIA!^ 

Jurolioo  U  uul,  ^>2  u. 

INDEMNITY, 

of  ivrri.it.  .L  &A  airaitiiit  tnitilnViT,  93 

of  I  for  injury,  208 

<Ui.  .   r,  ecu 

INDIVIslItLE  CONTUACT, 
example  »f,  Vti  H. 

INFANTS, 

bfilMIng  le«(c«  by,  3 

"INIIAUITED," 

mi'knioR  «f.  In  Ixiiduo  DuiMiiig  Art,  481 

INJUN(TION    f  Sprcinc  rrBroRHxxcc), 
nuin.liil'Ty  (»<v  Maschatort  Ixjcsctiiib) 
for  iiit.rf.'r<nr.-  aitti  liylit.  .'112-^17  (tre  Lioirr) 
for  dwtruction  of  tuppiirt,  MO,  341  (•«  SlTPOBT) 
rtttrmininK  f<<rf<  ituro,  l.Vi 

„         I'lnployi-r   takint;   up    nn<l    compli'tinK  work    in   nrcordaaoo  ntlli 
proTinioO   in  ciintm>-t.  I.'il 
to  pull  ilown  huildinga  prci'Uil  in  breach  of  oircnant,  'US 
to  rrvtntin  b-aaor  grmnting  plot*  of  buibling  t-atstii  frco  from  building  achcmc, 

261 
to  mtrnin  modifl<-ati'>n  of  tcrmj  "f  mutual  rratrictiro  corciuuit,  2CI 
cffi-ct  "f  .lii'li'-nturi'  Actj  upi^n  pnwer  to  grant,  214  ii. 
•«  t.  '»  <if  oawenii'Dt,  278 

Inl'  r  qiiicai-enco  or  'Iclnr  in  roM  of,  219  ($fe  CovEXAirn) 

mav  I.-  iiiii'iu  i-nrpctual  on  motion  by  ronient,  2.'>0 
oodertakinK  a*  to  damMrea  on,  230 
damages  may  be  granted  in  aoditioo  to,  278 

INJURY  («M  MAvna  a»d  SuTArr), 

caoKdby'     ■■  -  •        tract,  lUbility  for,  200-208 

Z  ;,  ..  :  ,  ill,  2<X;.  .MS  n. 

„        ilefertiTi'  prt<miw«,  lt*)illity  uf  landlord  for,  522  n. 

whorr.  tn  ho  rip-  .-t-  .  -o  •'{  wirk,  2U7 

llali  '  >l|-U>TCB) 

gen. 

rty  wall,  204  H. 

wh. .-.  : iiplnycr,  20«J 

„      Work  h.  ■ 

„         r-    'H  '  d,  thoold  not  eaoao  injury,  207 

„  „     unUa.'ul  lii  It*  U,  2U7 

liability  of  lul^xvintrBctor  for,  207  a. 
inlerferrneo  with  party  wall,  2o8 
'of  builainK  ( 


iademoity  of  building  owmr  af(ain«t,  208 


[Tike  ilalie*  rt/er  to  (A«  PnttfUnlt.'] 
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IJ^  JURY— continued. 

liability  for,  after  contract  completed,  208 

to  persona  coming  on  premises  in  course  of  erection,  208,  209 

to  trespasser,  20S 

occasioned  by  works  in  or  near  highway,  209 

caused  by  officers  or  servants,  209,  210 

proomon  as  to,  cawed  to  adjoiniwi  hnildim],  3S1 

).  t,  „        persons  and  property,  387 

worlimen'i  compensation  fur,  381,  '•87 

INN  (see  Pcblic-house) 

INSPECTION, 

of  work  by  employer,  94 
French  law  as  to,  94  n. 
of  hidden  work,  by  architect,  78 
provision  for,  of  loorlt  hefore  coveriiui  in,  395 
„  work  to  be  opened  up  for,  38G 

INSURANCE  COMPANY, 

liability  of,  having  undertaken  to  rebuild  whore  there  are  other  injuries  beyond 
those  caused  by  fire,  193 
„         in  case  of  partial  loss,  193 

INSURE, 

covenant  to,  whether  running  with  the  land,  253 
conditions  in  Buildinri  Contracts  to,  387,  392 

„  Arireements  for  Building  Leases  to,  404,  415 

covenants  to,  431,  436,  456 

„  produce  receipts  of  insurance  moneys,  431 

INTEREST, 

on  capital,  where  there  lias  been  forfeiture,  151,  152 

„      contractor  is  prevented  obto  ining  possession  of  the  site,  683, 685 
provision  as  to,  in  mortgage,  457 
covenant  to  pay,  455 

IRON    BUILDINGS    UNDER    LONDON    BUILDING    ACT,    512-514    (see 

Temporary  Erections) 

IRREGULARITY, 

notice  of,  under  London  Building  Act,  1894.  .531 


JUDICATURE  ACT  (see  Assigxuent), 
assignments  under,  127  n.,  128 


LABOUR, 

increased  cost  of,  owing  to  delay,  684 

LABOURER, 

negligence  of,  who  liable  for,  210 

wages  of,  money  for,  to  he  found  by  employer,  377 

LAND, 

four  methods  of  improving  by  building,  1 
description  of,  by  reference  to  plan,  63-08 

LANDLORD  (see  Employer  ;  Lessor  ;  Owner), 

allowing  stranger  to  expend  money  in  building  in  error,  60-62 
obligation  of,  for  support  to  adjoining  property  (see  Support),  205,  206 
where  no  notice  of  existence  of  adjoining  building,  206 

[Tlie  italics  refer  to  the  Pi-ecedents.} 
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h.Kyil<l.i>liU—<^mtimmtd. 

lUUIilr  of,  for  cliunsi:<<  rniue<I  ta  ('i<  iMitiooi  oa  bu  land,  20C 

'„  -  IaimI,  233 

vhora  met  oou: 
eootncU  betwcxu,  muI  tciLiiiL,  uut  ulTccUtl  hj  UelropJU  Uaaagemciit  Aeli, 

•or  l^  Public  Ue»lt'-  ^  '   '■^'     

I  nmerrmit.  j  Lrntrt 

to  grant  ttturt  I  .      '.  im;,  407 

»  M      '-  •  roi  (IS  ■Imj,  412 

lo  fcdr«  admiVj  .  t 

LAM>P. 

deflnitioQ  of,  nnjcr  I'ubtio  Umltli  Act,  1X75. .01.5 

L.\NI)  TAX,  30<i.  431  a.  (-■^  K  vrr.-\ 

Art*  rvUtiii?  t.>.  and  iU  r  I'TT  n. 

tunallr  UU  <>D  Undlord.  :  it  to  conlisry,  34X) 

prurMxi  <u  (■■,  (a  Cvtrmtnii  I  lieit-i  I'ur  hium,  4.'>2 

LEA.'^K  (•~'  BciLKixo  LcAss:  AatrBXS!rr  roa  Dcildixo  Le.uc) 

LEGAL  rn'X'i:EI)I\r;s  f,r„TuaciiAL  «r  Aitkal), 
nudrrl.  \t,  I  SIM..  534-337 

■nmmar'.  I 

br  dutr 
•ppcel  !■  • .  :<H 

a       Ubuii  1.^'iiiiMi  Kiiiidin^  .\ct,  11<05..S<!7 

LESSEE. 

expenditure  ly,  civine  no  o<iuity.  f>i  h. 

proruiona  that  li««<'  shall  br  i^nnt—1  to  nnmiooo  of,  .'9 

•boold  inrntiKale  IrMfV*  till'   '  '      'Mof;,  C2,  «3,  2(V) 

eoTvtuuitj  by  (*»  <  'oTi!«AXTi ;    \ 

beaeflt  of  luch  covcoaDta  ti>  ruu  -lin  i<  <■  l^ints,  25.)  n. 

wiMther  ao  "owotr  "  under  IxihIod  HaildiiiK  Act,  480,  480  i\,  (ft  Ownii) 

I  '  •:  CoTiaiimX 

n.  'I,  Itij,  16J  M. 

oblif^tion  o(  iDch  ooTciwnU  t»  nm  with  rovcnion,  2o'>  n. 

LEVKI.  (iK  THK  tJRnr.VP. 

d«tinitioD  of,  in  L'Qd»a  Ilaildini;  Act,  477 

LICENCE,  2H4  2&j  (">■  MAnmiALi  fob  UtriLDt\GX 

wb»t  eor "^1 

rsTorabi  i^raotor.  284 

n\  'J 

irrt  ivo  works,  284 

to  tn/'Y  rmM'utrui,  ri;.  .  i      i,  ^-.i 

form  rj  littmet  lo  n)/r>y  Uykl,  4(35 

LIEN. 

baildfT  baa  ti".  n|v>n  tnr'!  JmlH  'Ti.  11. "t 

of.' 

»/  :«8 

[TU'ila/ie*  rr/<rr  (o  a<  Pr^xdnU.'] 
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LIFE,  TENANT  FOR, 

building  lease  or  agreement  by,  4 

form  of  building  lease  hy,  under  Settled  Land  Act,  1882,  or  other  powers,  438 

LIGHT  (and  see  Table  of  Contents  to  Chap.  XXIII.,  p.  286), 
nature  of  right,  2S8-283 

is  an  easement  whether  obtained  by  prescription  or  otherwise,  287 

same  in  town  as  in  country,  288 

distinction  between  right  to  light  and  right  to  air,  287 

must  be  appurtenant  to  builduig,  288 

meaning  of  "  building,"  288 
aperture  necessary  to  claim  right,  288 
right  to  open  new  windows,  288 
obstructing,  light  to  prevent  right,  288,  289,  200  u. 
right  of  railway  company  to  exercise  Buch  right  of  obstruction,  289 
skylights,  288 
arcli  under  railway,  288 
extent  of  the  right,  289-295 
generally,  280,  290 

grant  of  lands  for  house  to  be  used  for  business,  289,  290 
distinction  between  rights  by  prescription  and  grant,  290 
to  be  determined  by  jury,  when,  289 

obstruction,  what  necessary  to  give  right  of  action,  290,  291 
angle  of  45°,  290 

extraordinary  user,  292-295  (and  see  infra) 
extent  of  right  acquired  by  prescription,  291-292 
facts  in  Culls  v.  Hume  and  Colonial  Stores,  291 
case  based  on  findings  of  fact,  291 
test  is  how  much  light  is  left,  291 

substantial    privation    necessary  in  order  to    give    right   of   action  for 
obstruction,  21*1 
extraordinary  or  particular  user,  292-295 

extraordinary  amount  of  light  cannot  be  acquired  by  user,  292 
special  amount  for  particular  business,  292 
non-user  at  time  of  action  no  bar  to  claim  for  relief,  293 
diminution  of  amount  of  light  by  plaintiff  himself,  293 
no  defence  to  action  for  infringement  of  light  that  plaintiff  can, 
alter  hia  buikliug,  293 
clean  his  windows  or  use  mirrors,  293  n. 
enlargement  of  windows,  293,  294 
new  windows,  294 
alteration  of  plane  of  window,  294 
„  lights,  309 

„  building,  effect  of,  where  the  owner  cannot  prove  the  identity 

of  the  light,  294 
„  of  windows,  in  order  to  admit  more  light,  295,  309 

houses  pulled  down  and  rebuilt,  294 

light  must  come  by  one  and  the  same  definite  channel,  294,  303 
effect  of  acquisition  of  new  lights  on  old  rights,   293 
right  to  light  for  future  purposes,  293 
obstruction  by  wall  at  right  angles  to  the  building,  290  n. 

hoarding  on  disused  burial  ground,  7 
effect  of  grant  of,  and  covenant  for  quiet  enjoyment,  295,  301 
how  right  affected  by  rebuilding,  294 
party  wall  not  to  be  raised  so  as  to  obscure,  517  n. 
acquisition  of  right,  295-308 
by  express  grant,  295-296 

clause  in  agreement  for  rebuilding,  296 
under  general  words  implied  by  Conveyancing  Act,  298 
effect  of  grant  "  with  lights  and  appurtenances,"  298 
„      describing  adjoining  land  as  building  land,  298 
by  acquiescence  of  servient  owner,  290-297 
evidence  of  acquiescence,  297 

l^The  itaJics  refer  to  the  Precedents.'] 
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LIUIIT— <v*ii»iMi/. 

••qmiiltlaa  of  tight— e-niinufl. 

by  kc<{uir*t'n<M' '  r  f  rrii'iit  owner,  keqiiiaMenee M qoMtiun  for  tb  jurr,  21)7 
bjr  imfJiol  ^rm;  ' 

uDoleof!.  :n|;  ndjnining  Uod.  2d7 

„         Ui.J  ;   -.  ,•  t    •:•  .  ■.'■'7,  3011,  :«il 

„         Ulul  aul  !      .-     -    1.    I'liMcoual)',  2D8 
ea  ■  baildiD^'  •  !>t  .t'  .  'j  -   ..•'.t 
iaparUncv  '  i  -  \\  :■  -->   '  -    \:itiun,  'I'M 
•stent  of  im|jlit'i   -   .'  '        < 
where  grmott-c  li  '.oiui-,  rtOO 

jmrrh-mrr  hnn  r  ■  ngnvmvut  M  to  liglit«,  301 

!  .Ml 

.  inant  for  quiet  enjoyment,  301 

>■  -.     ■     ■':> 

..    ,.   ,  l.Un,2»9 

ofienlng  fcr  i,t  tu  giro  right,  299,  300 

bj  pteaeriptiaa  < 

tat  of*.  Ui>r  ti.'  .^r2 

mekning  of  "  J«  licr  building,"  30'2 

„  **  »ro  -  - 

„          ••  »cln  .  ill  period  of  twenty  yc»rs,"  303 

-witi...;^;  ......;..,..... J., 

.  **  anr  Ior>l  oaago  or  rtutoin  to  the  contrnry  notwitliitand- 

ing.  'Mi 
boWKKined.:<OI.:tO-i 
only  acquired  for  I'tiiMinirn.  302 
by  ooe  tenaat  ap  >  '-r,  303 

Act  does  not  bii:!  I 

wbea  period  begiiin,  ^^.i 
•fltet  of  unity  of  poan«too,  303 
bow  twenty  yotra  to  bo  oompated.  30<j 
intermption  kei^uiesocd  in  U<r  a  yenr,  '.iW 
Icit  ff  »  4  of  i>-f  |'r-«<-rif'!i'Ti  Act.  ■«  to,  HOC  n. 
>.  ,307 

..  ....    ■.,^^ 


V  i  for  more  than  nineteen  yean,  3rr7 

■tor 

by  JMT-T-.;  •     ■■    v:  ■  ,   ■.     .  V ,  .  •» 

otA  aff.'t.  1  I  ■.  I  r  .        .I    1   I       1  :,  Ituilding  Act  m  to  p»rty  itmctnrvs, 

I  tt  •b«adOBmmt  of  the  right,  :i<)8-.'XiO 
gcoermlly,  308 

wb«»  tbere  ha*  '  '"i^ 

■hniwlnnmcDt.  >  •'«,  WJ 

bf  •UanUicn  of  iigni*,  .^n 
WMn  aeqaired  by  preKripUoo,  309 

ermrtt     'lill 

whether  eaoanl  by  n  iga,  309 

rwirtlw  hr  fait«rf»r»ae«  i .  ■    .\1 

geoamlly,  309-310 

wbkl  is  neeeaikry  to  naint^n  action.  310 
who  nay  bria«  action.  310,  31 1 

panOQ  haTioff  Intrreat,  310 

taoaat  from  year  to  year.  310 

rtrrwiiaDer,  311 

[TU  iUtiiet  TtftT  to  Ou  rrer^ent:] 
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LIGHT — continued. 

remeiies  for  interference  with  right — continued. 

agaiust  whom  action  may  be  brought,  210,  311,  312 
executors,  311 
landowners,  312 
when  request  to  remove  obstruction  necessary,  311 
exteut  of  relief  granted,  312-317 
relief  by  injunctiou,  312-315 
wlien  obtained  ex  parte,  312 
danger  of  "  running  up  "  a  building.  315 
mandatory  injunction,  when  granted,  312,  315 

not  general  where  buildings  completed,  312 
in  serious  cases,  315 

delay  in  application  for  injunction,  313,  311 
acijuiescence  justifying  refusal  of  injunction,  290,  313,  314 

„  where  an  interlocutory  injunction  is  applied  for,  313  n 

undertaking  as  to  damages  required,  313 
where  buildings  completed  before  application,  315 
injunction  granted  where  substantial  damages  probable,  31-1 
„  refused  where  no  substantial  injury  proved,  314 

as  to  future  damage,  314,  316 
by  damages,  315-317 

may  be  in  addition  to,  or  apart  from  injunction,  310 
nature  of  property  considered  in  granting,  315 
appointment  of  surveyor  to  report  on  injury,  317 
how  damages  estimated,  315,  310 

general  rule  as  to  when  damages  given  in  lieu  of  injunction,  310 
as  to  damages  for  future  injury,  310 
right  to  prospect  or  privacy,  228-317 

view  of  place  of  business,  317 
afjrecment  as  to,  405 
covenant  not  to  uh^truct,  432,  436 
reservation  of  vendor's  riyht  to,  in  grant  of  land,  448 

LIGHT  AND  AIR, 

provisions  as  to,  under  Loudon  Building  Act,  1804..  493,  et  seq. 
saving  of  private  rights  as  to,  under  same  Act,  523 
coFcnants  not  to  obstruct,  432,  436 
reservation  of  vendor's  riijht  to,  in  grant  of  land,  448 

LIMITATIONS, 

of  time  for  proceedings  under  London  Building  A.ct,  534,  539 
Statute  of,  does  not  run  against  landlord  whilst  tenant  in  possession  under 
agreement,  55 

LINE  OF  BUILDING  (see  Projections), 
covenant  to  observe,  227 
enforcing  performance  of,  243,  059 
specific  performance  of  covenant  as  to,  199 
Blight  infringement  of,  248 
under  London  Building  Act, 
provisions  as  to,  490-492 

may  vary  in  difFercnt  parts  of  same  street,  490  n. 
where  there  is  a  corner  house,  490  n. 
„       front  wall  removed,  491  n. 
buildings  projecting  beyond,  when  taken  down  to  be  set  back,  490 
definition  of,  by  superintendent  architect,  490  ?i.,  491 
„  notice  of,  491 

„  appeals  as  to,  491 

consent  by  Council,  491.  492 

powers  of  County  Council  exercisable  by  local  authority,  535 
County  Council  regulations  as  to  applications  for  consent,  etc.,  G47 


[77ie  italics  refer  to  the  Frecedents.'i 
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LINK  OK  HUILDlN'ti— <..•.<•>.•*<. 
uiw  TnhUa  HmIU  Aeu, 

power  of  arlaii  uutli<<rity  to  rvguXatc,  C27,  C'^ 

wpwii  III  for  ••  tting  liuililiD);  back  or  forwknl,  G'28,  C3I 

limwBOiant  of,  till 

iiBiiitiMii  of  UoJ*.  vie.,  for  tuc]i  punxiae,  C3I 

DoUdiD)^  Dot  to  bo  broQKlit  fnrw»nl  Ijojuod,  u  dcflaeil  by  Publlo  Health 

(Unillln?  in  Str.«.U>  A -I.  I^HX   .'31 
«l»  -  >  iabaUntial  height,  G3 1  ri. 

mil-  ->,  ixll  n. 

yroiiWaa  a*  r  .urrAnMrt  o/builJinj  f'.ot;  404 

oowiMaia  (o  •■/  . 

prorUiom  lU  to,  in  euiviiliunj  o^  M/r,  401 

LIQUIDATKD   DAMAOhi?.  Hi,  el  tej.  (^.    I'.naltim) 

Loans,  im  tt  ^.  («■«•  adtascu) 

LOCAL  AUTIIOUITT  (ami  te  CoBTJaATlosiX 

•ur^  •  •       •       •'  ,  •-» 

IS'  Ucalth  Act,  1875. .eLI 

»t=:....    .     .   ,    ....  17 

ptwvra  util  iluttoi  of,  oa  to  wwert  knj  <lraint  ("«  SrWEits :  Da.tiNa),  C,l'-C,2l 

„  „  „  wator-oIow.'Ui,  I'tc.  (•«  WATi!B-cu>»KTK),i;il-C'j:i,  038 

raooTi-ry  of  cxpcnio*  from  owm-m  by,  lUi 
eomlili-m  llfil  builder  ^h-i!l  o-mp'i/  leitk  ruUt  of,  378 

frvritim /»r  rumplianrt  with  ntlet  </,  in  oiremtiuU  beltorrn  purrhatert,  io'l 
„  „  „  eun'litiiin*  "f  t-ilr,  428 

LOCAL  L'saof:. 

kilmUiibilty  of  cridenoo  of,  30j 

LONDON  (•«  Mmi.>ronii), 
-  city  of."  diflnitioa,  481,  589 

LONDON   HUILDINQ   ACT.  1894.. 475,  «l  j^. 
gxteot  of.  470 

•ffsct  of  ooatr«ct  for  building  ooDtrtrvaing  proriiion*  of,  475  n. 
exemptioD*  from,  513 

rggahtirwn  ■•  to  applionlioai  for  wnction  nr  cnimcDt  under.  CIG-C5I 
rtanding  ordrn  of  ( oanty  Conndl  nndrr.  Gil,  G.V^ 

LONDON  liriLDINr.  ACT,  1898.  .530 -.Vi8 

tobe  o>n'''i".l  "I"!'  'I  "   v.-i..f  ixii      '.'.i; 

pDTlji'  -    ."loG 

teigbt    :  .-U.U..VI7 

Krrioe  <j{  •uiumwa'>-s  rvUiink;  i-i  <Uii;,'cruiu  atructurc*.  etc.,  557 

LONDON  Iinil'iv,:    MT,  19<)5.  .550-573 
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LONDON  BUILDING  ACT,  IdOo-conthiued. 

provisions  of,  as  to  means  of  access  to  roof,  5G1,  5G5 

II  I.      maintenance  of  means  of  escape,  5C5 

II  II      conversion  of  buildings,  565 

power  of  owner  to  enter  notwitlistanding  provisions  of  lease,  5C5 
„       Council  and  officers  to  enter,  568 

district  surveyors  under,  duties  of,  505 

>'  i>  ,1       to  notify  Council  in  certain  cases,  5GG 

"  II  II       nifiy  not  act  if  professionally  engaged,  5GG  n. 

.     .        .1  „       fees  to,  5Ci".,  571',  573 

exemption  of  owner  from  penalty  on  conviction  of  actual  offender,  566,  567 

apportionment  of  expenses  borne  by  owners,  567 

arbitration  as  to  incidence  of  damage,  567 

liability  of  occupier  for  expenses,  5G7  n. 

appeals  under,  567,  568 

offences  against,  568,  569 

factories  how  far  excluded  from,  569 

workshops  „        „  „      569 

lodging-houses  „         „  „      569 

provisions  of  London  Building  Act,  1891,  incorporated  with,  569 

exemption  of  certain  buildings  from,  570,  571 

fire-reeisting  materials.  571,  572 

fees  payable  under,  566,  572,  573 

LGW-LYING  LAND, 

provisions  as  to,  in  London  Building  Act,  527 
London  County  Council  standing  orders  as  to,  650 

LUNATIC,  5 

liability  of  committee  of,  5  «. 

rights  of  surety,  where  contractor  becomes,  28 

MANDAMUS, 

to  secure  the  removal  of  projections,  508  n. 

to  compel  district  surveyor  to  enforce  the  London  Building  Act,  1894.  .529  n. 

„         approval  of  plans  refused,  540  n. 

„        local  authority  to  maintain  sewers,  618  n. 

MANDATORY  INJUNCTION  (tee  Specific  Performance  ;  Injunction), 
to  enforce  terms  of  building  contract,  244-246 
where  injury  complete  before  action,  245 
interlocutory,  245 

where  defendant  running  up  building,  245,  315 
when  not  granted,  245,  246 
liberty  to  apply  in  action  for,  245 
for  removal  of  obstruction  of  right  of  way,  278 

I.  I,  to  light  (see  Light),  315,  316 

JIAEBIED  WOMEN, 

effect  of  Married  Women's  Property  Act,  1882.  .5 

MASTER  (see  Employer) 

MATERIALS   FOR  BUILDING, 

right  to  use  highway  for  conduct  of,  210 

contract  to  provide,  and  build  house  need  not  be  in  writing,  30 

increase  in  price  of,  owing  to  delay,  684 

provision  of  defective,  36,  668 

better  than  contracted  for,  builder  cannot  recover  for,  nor  demand  return  of,  120 

object  of  forfeiture  clause  to  secure  performance,  171 

supplied  by  employer,  set-off  for.  111 

payment  for,  when  builder  fails  to  complete  contract,  115 
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old,  pp'Vl^l       .       , for,  18 

„    mU'  of.  hy  t.n.l.  r,  'S.i 
propcrtj  Ib.  and  condiUons  for  forfcitar*  of,  IGI,  170,  et  *nj. 

whether  ooihliUoiK  op^nU)  u  prvavnt  aMignmi'Ot  or  licooco  to  kIxc, 

170  172 
dutinrtiiin  Iwtwo'n  IkN'tm'  tu  aclz".  and  creation  of  interest  in,  171,  171  ri. 
when  aniuiritl  afU-r  l«nkru|>t<'r,  171  ». 

„  „  ,lj..  K.r  •..    'iTl    „. 

oontrkct  ihnuM  pmvi  I  ':jing  lamlnirner'i  p^>pl■^ty,  171 

materiaU  »tt»<'l>i'<l  (•>  |  .J 

■tipulali->i)   fur   forfuituru   of,  »ii  bailJor'i   buikniptcy  or  default,  «hi-ti 

v.ii.l.  ITi  173 
'1  '  1  act  of  Innkmpti-v  prior  to  irizurt',  17:i 

.  173,  174 
to...  :..      I  ■'•  within  IlilU  of  Solo  .\ctji,  178,  179 

effect  of  "  I'  iH't-i>(T  ctniuo  on,  170 

reputed  "w  i  74    177 

pniYiiiii'iiii  of  HaiiKruptcv  .\rt  lu  to,  174 

"iir.l.r  nn>\  i|i!i|.niiilinn  "  'l-flni-"!,   17.'l 

<I  iiilt  inlohoaao.  17.'i.  17G 

il  a  contract,  17(1,  177 

«:--  O... ^.    ...1 

^  f  c.iintniction  on  baildor'i  prcmijca,  179 

r.,     ■     :  :«,  ITH 

cfl'i'Ct  of  oiTtilicnt''  of  priporty  in,  180,  181 
PrervW^nf*  "/ pf"ri*i"M«  i«i  Unil'liug  O'ntrttrU  a*  (o, 

J     . "    "  ■■   .:.•. ». 

;  f  miiUHalt  by  nnpltyr,  377  ». 

'  '    irAcn  ilrlirtml,  ;J7.'i  n. 

t 

'        ,.  ,  ■     '■':  :>85 

(i>  iyiiing  tii  rmipliyr  ttk^n  bnmght  on  prrmlft,  378,  394 

pn>rift/'tr /•■r/'ilur-  ./.  :178 

„         '  '    I'ikr  pttetilim  ami  tuf,  410,  m 

bad.  lobe  • 

r  ■    ■   '  t.,lr-  m-flffnr,  392 

(  '  t 

1  "' ■"•'■*i7<W J  or<l*r,  393 

to  nm/'irm  '  •<  I 

nnfi^d,  IT  ,  mi/  fc,  he  proprrif  nf  rmplnyfr,  385 

prvrMxM  in  Agr<tiiui.t/;f  IlHU-limg  LmtrM  ur  Buihlintj  OranU  a*  /■>, 

Unamt  m*i  to  rnwrr,  4f)'.t 

Inbt  I  '  r  if  nyrtrwitl  drlrrminfl,  iij 

lnn<.-  Ill) 

torrmnttt  :    ..  .  '     '  '"i 

MEA.SURKMKNTS, 

proritiim  tknl  all,  tkttU  b    nm/<  bg  arfkilrrl,  397 

METItftPOI.Ifl, 

meaning  of  wonl,  under  Mot|npr>tij  )(anikgrmcnt  Acta,  .'>89,  GOO 

METHOrOM.S   MAVAffKMKVT   ACTS,  574  COS 
meaning  of,  in  Ixindon  IluildinK  Act,  1891. .481 

MINKRAI.S. 

rvorrntinn  of,  aad  at  right  to  work,  in  building  Igmp,  331 
right  to  rrmoTp,  whrro  thofo  ia  implied  WMianty  of  mppnrt,  332 
prerfiUnt  of  rzrrptitm  nf,  433 
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MISTAKE, 

landowner  allowing  anotlier  to  buiM  in,  of  hia  rights,  CI 
of  landowner  as  to  his  rights  in  such  case,  61 
in  plan  (see  Plan),  61,  65 
in  preparing  tender,  20 

MORTAR, 

use  of  defective,  36,  668 

dame  relating  to.  in  building  lease,  441 

MORTGAGE  (see  Mortgaqee;  JIoei-qagor), 
by  builder,  of  leases  when  granted,  58 
of  building  agreement,  when  a  bill  of  sale,  134 
of  debts  due  to  assignor,  ia  "  absolute  aasignment,"  129 
consolidation  of,  135 
trustees  advancing  money  on,  135 

lijj  builder  of  unjini^hed  hnu^es  comprised  in  buildinfj  lease,  457 
of  building  aiireement,  entitling  to  aeparale  leases,  457 
provision  as  to  expenses  inciileiifol  tn,  458 
clause  providing  for  deposit  of  Building  Agreement  to  secure  advances  to  builder, 

452 
declaration  as  to  leasing  powers  in,  457 
provision  as  to  residue  of  term  in,  when  by  demise,  457 
clause  giviiig  right  to  consolidate,  457 
of  land  comprised  in  building  agreement  entitling  builder  to  separate  leases  to 

secure  advances  to  enable  him  to  complete,  457  n. 
memoraiulum  of  deposit  of  building  agreement  by  a  builder  to  secure  price  of  goods 

supplied,  454 
schedule  setting  out  times  at  which  advances  are  to  bi  made,  454 
agreement  to  finance  a  builder,  453  n. 

3I0RTGAGEE  (see  Mortgage  ;  Mortgagor), 

of  agreement  to  build  several  houses,  right  of,  5S,  132,  et  seq. 

building  lease  by,  4 

declaration  as  to  meaning  of,  457 

covenant  by,  to  advance  further  sums  according  to  progress  of  building,  456 

MORTGAGOR  (see  Mortgage;  Mortgagee), 
building  lease  by,  4 

granting  lease  without  power  to  bind  mortgagee,  256 
covenants  by  (see  Covenants) 
declaration  as  to  meanitui  of,  457 

MORTMAIN  (see  Charity  Lands) 

MUSIC  HALLS, 

power  of  London  County  Council  over,  602 

MUTUAL  CREDIT  AND  SET-OFF,  176  («ee  Materials  for  Boilding) 

MUTUAL  DEALINGS 

within  s.  39  of  the  Bankruptcy  Act,  1869..  177,  178 


NEGATIVE   COVENANTS  (and   see   Covenants  ;    Covenants  in   Building 
Leases), 
performance  of,  237 
meaning  of  "  perform,"  237 
enforcing  performance  of,  242 

severance  of  negative  from  affirmative  part  of  covenant,  244 
when  enforceable  by  reason  of  notice,  257 

NEGLECTED  STRUCTURE  (see  Dangerous  Structure), 
what  is  a,  526 

l_The  italics  refer  to  the  PrecedetUs.] 
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po«i  r  'to  Uko  Jowu  or  n-pair,  52*: 


espaiMv*  of  Um,  .  >  "Uucit  in  ounncctiun  vitli.  520 

•Bfaceemeot  <>f  |  '27 


■erriee  of  onU-r 
penal  lit*.  Ml 


TO  83  (wr  Abchitcct) 
'    ]\9(,'rt  UCILDKH) 

buildioK*,  20J,  338,  OX) 

injury  ckuonl  l>]r,  in  carrying  oat  contract,  116,  20C,  rl  «^.  (nml  trt 

■■•.:■    --.  in  In  higliwar  i»frii»i/ii<-i«  evidence  of,  2'X) 
..    r..  618  H. 

jury  molt*  frum  building.  117 

-   '  '-'•■'   "  •  ■ -n  bronglit.  205 


;'  Adjoining  buildin;,  200 

Icr  aUlutorj-  powcn,  3J«* 

I,.  .•;.•  '   /  tt  rcnroaxAXCE  or  Woas') 

c  lilriLut  '.  .  ,     .  nurvcillaiicc,  <>5j 

NEW  nUILDINO. 


........     ,,- 

,  -177  n. 

ralea  u^  ;    ,  .oc  to  ttrcc-ta,  18-'i,  480 

power  to  ni  Tor,  532 

VBiter  I/md-n  1^  >  ■  • 

]  ■  ...'^iuAl  ti.'u  1.1.  ^'-'A,  .«!i2 

and'  >lth  Act,  l.><7.'i..6.ll 

NEW  8TltKfcri«  («•  SrmMT*) 

NOMIXKK. 

appointmi>nt  of,  when  condition  precedent,  59,  204 

NOTICE  (fr  .\.»i.',xE> ;  r*BTT  SrtrcTCMii), 
of  aaUKnin.  Dt.  1-/7  n.,  I2s 

by  tm»t«r  in  t«nkriipli'r 'in   "    ■   '         -        .  ., ^ 

what,  n<-c<<<>.«iry  tn  tako  ml .  mnation  of  contract,  l.'il 

time  of  oimplet'  ■         .   .   ir 

to  dclvrmitu' r.  l.'il 

of  retlri'li^i    r  .-itirncc  or  ocenpicr  with 

(-     ^  -7 

oft.. 

aoqn  111  "I  P"«tririir._*  n>rrnttnl-.,  •■. 

ofa>-  inooey  duo  anderoonlnicl,  127  a.,  128 

iMi...;.v«,  .  .^-260 
what  ia. 

how  porrba*  r  ^r  mnrtintgM  affected  by,  i'A 
dniy  of  par 
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NOTICE— continued. 

constrnctive — continued. 

effect  of  Vendor  and  Purchaser  Act  on  rules  as  to,  259,  260 

under  Conveyancing  Act,  1882.  .260  n. 

existence  of  windows  does  not  constitute,  of  right  to  liglit  (see  Light),  301 
under  the  London  Building  Act,  1894, 

of  definition  of  line  of  building,  491 

to  district  surveyors,  by  builder,  528 

„  „  necessary  in  what  cases,  529  n. 

effect  of  such  notice,  529 

prima  facie  evidence  of  facts  stated  in  it,  530 

penalty  for  not  giving,  512 

previous,  unnecessary,  where  emergency,  530 

by  district  surveyor,  in  case  of  irregularity,  to  builder,  531 

forms  of  Council  as  to,  533 

to  owner  or  occupier  of  dangerous  structure,  524 

before  sale  of  dangerous  structure,  525 

between  owners  of  party  structure,  515,  et  seq, 

forms  of  sitch  notices,  460-462  (see  Party  Structdbes) 

service  of,  538 

limitation  of  time  far  proceedings  where,  not  given,  539 

to  owner  or  occupier,  to  set  back  buildings,  556,  557 

to  alter  buildings  not  conformable  with  byelaws,  534 

by  owner  to  occupier,  to  enter  building,  539 

to  be  in  writing,  538 
under  the  London  Building  Act,  1905, 

as  to  the  provision  of  moans  of  escape  from  new  buildings,  561 
„  „  „  „  existing  buildings,  563 

of  refusal  to  approve  plans,  561 

of  completion  of  building,  562 
under  Metropolis  Management  and  Public  Health  (London)  Acts, 

to  construct  drain  into  common  sower,  575 

of  intended  buildings  or  drains,  576 

to  provide  proper  water-closets,  etc.,  579 

before  building  or  pulling  down  or  making  drain,  to  vestry,  577,  595 

to  pave  and  drain  courts,  etc.,  581 

of  intention  to  repair  street  not  being  highway,  583 

to  be  given  before  breaking  up  street,  583 

before  erecting  houses,  603 

as  to  removing  projection  or  obstruction,  583 

service  of,  586,  587,  613 

authentication  of,  613 

before  branching  drain  into  main  sewer,  591 

by  Council  or  vestry  requiring  alteration,  etc.,  of   sewers    and  drains 
improperly  constructed,  606,  607 
under  Public  Health  Acts, 

before  carrying  sewer  through  lands,  618 

of  emptying  drains  into  sewers  of  local  authority,  619 

to  owner  or  occupier  to  make  drains,  619 

not  to  build  over  sewers  or  under  streets,  620 

by  local  autliority  of  intention  to  make  sewer  without  district,  621 

as  to  waterclosets,  etc.,  621-623 

to  pave  and  repair  private  street,  624,  625 

form,  etc.,  of  such,  625  n. 

power  of  urban  authority  on  non-compliance  with,  626 

of  objection  to  private  street  becoming  highway,  627 

to  preserve  line  of  building,  634 

provisions  In  byelaws  as  to  giving,  629 

previous  to  pulling  down  building,  630  n. 

may  be  served  upon  owners,  instead  of,  or  as  well  as,  occupiers,  631,  682 

of  apportionment  of  expenses,  632 

of  dispute  of  such  apportionment,  632 

[_The  italics  refer  to  the  Precedents.'] 
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OPTION  TO   rUECHASK, 
effect  of  clause  giving,  53 

must  not  iufringe  the  rule  against  perpetuities,  422  n. 
form  of  clause  giving,  422 

ORDER  AND  DISPOSITION,  175  (see  Materuls  fob  Building; 

ORDERS, 

under  the  London  Building  Act,  service  of,  188,  557 
„  „  „  to  be  under  seal,  538 

OUSTER, 

from  possession  of  party  wall,  323 

OUTGOINGS  (see  Rates  ;  Table  op  Contents,  Chap.  XXVU.,  p.  350), 
liability  to  pay,  304,  431  ti. 

payable  in  respect  of  the  demised  premises,  431  n. 
impositions  and,  3(J4,  431  »!. 
clause  providing  for  payment  of,  430 

OVERHANGING  PREMISES,  319 

OVERHEAD  WIRES, 
regulations  as  to,  357 

OWNER  (see  Employer;  Landlobd) 

of  building,  to  exercise  case  in  puUing  down,  205 
meaning  of,  in  a  private  Act,  613,  n. 
under  London  Building  Act,  1894, 

definition  of,  480,  480  «. 

of  dangerous  structure  (."ee  Dangeeous  Stucctdre),  524 

"adjoining"  (see  Adjoining  Owner) 

"building"  (see  Boilding  Ownbh) 

payment  of  expenses  by,  535-537 

„       where  party  wall  pulled  down  and  rebuilt,  53G  ?i. 

contribution  where  more  than  one,  536 

notices  to  or  by  (see  Notice) 

power  of,  to  enter  budding  to  comply  with  notice,  539 
under  London  Building  Act,  1905, 

meaning  of,  559,  560 

to  provide  means  of  escape  in  case  of  fire,  561,  563 

to  maintain  means  of  escape,  565 

apportionment  of  expenses  borne  by,  565 
under  Metropolis  Management  and  Public  Health  (London)  Acts, 

definition  of,  589,  613 

liability  of  cemetery  company  as,  597  n. 

payment  of  expenses  may  be  required  from,  599,  612 

agreements  between,  and  occupier  not  to  be  affected,  599,  612 

notices  to  or  by  (see  Notice) 

power  to  enter  houses  to  comply  with  notices,  602 

sublessee  may  be,  615  h. 
under  Public  Health  Acts, 

definition  of,  615,  637 

of  quarry,  makiug  sewer  to  drain  it,  617 

when,  cannot  be  charged  for  private  improvement  expenses,  618  n. 

whether  receiver  is,  615  n. 

„       mortgagee  in  possession  is,  615  n. 
„        trustee  is,  615  n. 

rights  and  liabilities  as  to  sewers  (see  Sewers),  619 

of  drain,  responsibility  of,  for  leakage,  619  n. 

notices  to  or  by  (see  Notice) 

may  request  local  authority  to  branch  his  drains  into  sewer,  G3S 

recovery  of  expenses  from,  632,  633 

[77ie  italics  refer  to  the  Precedents.} 
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PAINT. 

a«rMiii«  lo,  431,  443 

lo  .'ii»««i'i«  awl/aUA  paimlimif  atfistd  timet,  445,  446 

PARAPKT. 

bright  kiul  thickoMi  of,  Dnder  Londoo  Itaildin);  Act,  SOI 

PABCELB, 

dcaoriptioo  of.  by  pUn  («r«  I'utx),  (£t  C8 

or  ao  pam>U  ■  qai-sUun  for  j  ary,  04 

klaiaiUlitjr  .'f  parol  eTiiicncw  u  to  thU  qaoition,  G5  it. 

OTortuuiKing  pr<  mW-a,  or  ouruioe,  04 

PABOETING    I''LUI'>«.  M3  n.,  {and  «M  QttmkXt) 

PAROI,   Ac; I: I 

attcrmtiua  oTctmnt  by,  'Hi 

PAKOI.    '  i; 

Id  CI.  I  iNiililinff  mntrmal,  whon  ailmiaiiblo,  Xi 

to  tho»  I.  . 

of  diroatu.-.  ...  »   .  .  - , ..,-.;,  S3  n. 

to  bCntifr  pUo.  'M.  iT7 
PAIIT   i>r  ■■•■'■  ^v     ••  "     roRMAXciX 

of  « 

ofT  ..    .;  IcMc  59,  GO,  )'>! 

vhrr'  porfumuuco  (m«  iSncinc  PEliroMl.vSCE),  199,  200 

gvn.r. 

«l.at  «4v«(.unc..  ..f  |..irt  pcrformanoo  niyramry  to  binil  employer,  I'iO 

Dot  •iifHri'  lit  thiit  tiuiMinii  remain  on  tin-  liiud,  I'JO,  l.'l 

»h«nil"iim>  ■  '  '  .  ■  'I 

whrri' I  tii|  i  '  irk  himwlf,  I'il 

cm  '    '•  •  -  t'lildcr  cmpliiyiJ,  122 

ri;:M  t'  nO' 
part  p'rfnmi.in  i,  122,  123 

Be«  cuDtr«rl  iituuut  L«  lufucrvJ,  liJ 
■BdM^eoUUw.  iri 
part  pcrfcmnaDce  of  II   '  '  '    '■.  124 

rantrMtor  in«y  r. 

purl  ■     ' ' 

hgli'  :i>nl  hu  nintracl,  121 

»         ,  •   li'i 

nukjr  rvcuTcr  tkIuo  of  nuitrnai*,  124,  125 
iin!<— •  thor»  (•  »  vcating  clntuo,  I2J 
part  '  ■•}  oompU'tion  prcrcntcd  by  occiJi'Dt,  12>'> 

r  -'  -Tvncr,  125 

120 

f.llnir  llic  oiotxscl,  12''> 

/ter  original  cuatract  in  part,  126 
127 
uiU.  c*rit;lit,  12C 

PAKTIl  -    .  :  .    :        -  Acnoa) 

PARTNERSHIP. 

wbetbrr  holMinir  enBtiael  eOMtltalM,  30  n. 

rootract  of,  diffora  (ram  lk*t  of  *  aOMpaDy,  47 

vhotber  agreenw-"'  '■•»  adTmivm*  t-.  l.ml  I.  r  ivioatitutc*,  133 

PARTY   ARCH. 

drtlnltion  ..f.  o:  1       I  I  Act.  47«.  479 

nn-lr>r  itD'l  oT' r  :  .  nof,  nndcr  Looilon  Duildiog  Act,  1891 .. 

6U7 

[n«  iujiet  n/*r  lo  Ou  rnrtJtnU.'] 
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PAETY  FENCE  WALL, 

definition  of,  in  London  Building  Act,  1  SOI.. 478 
exempted  from        „  „  „        when,  5-1.3 

PAETY   STEUCTURES    UNDEE    THE    LONDON    BUILDING    ACT    (sea 
Adjoining  Ownek;  BmLDiNa  Owner), 

meaning  of,  479,  479  «. 

interference  with,  208 

includes  party  wall,  327 

saving  of  rights  of  light,  523 

rights  of  owners  as  to,  514,  et  seq. 

rules  as  to  exercise  of  such  rights,  517,  et  seq. 

disagreement  as  to  work  in,  settlement  of,  518 

expenses  in  respect  of,  liability  of  adjoining  owner  for,  523 

„  „  rules  as  to,  521 

account  of  such  expenses  to  be  delivered  to  adjoining  owner,  522 
right  of  adjoining  owner  to  appeal  from  such  account,  522,  523 
dangerous,  notice  to  owners  of,  524  n. 
forms  of  notices  as  to,  4(J0^62 
general  form,  4G0 

of  intention  to  build  within  ten  feet,  461 

with  reference  to  external  walls  having  projecting  footings,  461 
relating  to  parly  walls  of  a  line  of  junction,  461 
appointment  of  third  surveyor,  462 
requiring  appointment  of  third  surveyor,  462 

PAETY  WALL  (see  Support;  Party  Structures), 
clauses  in  agreements  for  leases  as  to,  53 
negligence  in  pulling  down  or  building,  206  n. 
definition  of,  318,  319 
terms  used  in  different  senses,  319 
effect  of  building  wall  on  neighbour's  land,  319 
creation  of,  319 

wall  may  be,  to  ascertain  height,  819 

expense  of,  liability  for,  under  covenant  to  pay  rates,  etc.,  361 
repair  of,  liability  for  expense  of,  under  general  covenant  to  repair,  536  n. 
footings  of,  may  be  built  on  adjoining  owner's  land,  when,  319 
ownership  and  use  of,  319-320 

presumption  of  tenancy  in  common,  319 

when  presumption  does  not  arise,  320 

generally  built  on  common  property,  320 

inscription  stone  in  wall,  320 

when  one  of  two  houses  is  sold,  320-321 

portico,  321 

covenant  as  to  erection  of,  321 

pulling  down,  321,  322 

withdrawal  of  support  from  beneath,  321 

negligence  in  pulling  down,  321 

„  underpinning,  206,  322,  515  n. 

use  of,  by  landlord  may  be  trespass  or  derogation  from  grant,  321 
right  of  dominant  owner,  322 
actions  by  owners  in  severalty,  323 
overloading,  517  n. 
rights  and  liabilities  as  between  landlord  and  tenant,  321 
„  „  „  joint  owners,  321 

„  „       of  tenants  in  common,  323 

total  destruction  or  conversion,  323 

repair  by  one  tenant,  325 

ouster,  323 

remedy  where  wall  built  higher,  323 

pulling  down  to  rebuild,  324 

where  within  area  of  London  Building  Act,  324 

[The  italics  refer  to  tJie  Precedents.'} 
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PABTY  WALL— «««n««<. 

eipciuH  ■■(  l.uUJiiik-.   :JJ  ;ii5 

cusU'tn  t'*  shiiri ,  1>'JI 

uo  ■  buiMi  <;;  oUU',  324.  3^3 
ivuir  of.  :;•_'.'.  :i.'''. 

1  .  :.25 

npair,  32i 

1  :.tr\     II   I,!  ler  to  n'[<air,  ol5  M. 

'k'  >'  r  .1  'I  n-oilor  tooitnt  \iMo  fur,  Hi 

maitt  U*  London  Bmlduig  Acl,  ibiH..3'.2«;-;i28,  511,  «<  M7. 

!.•.■•:•  -^Hv,  ■<■:<; 

.  jmitj  •tnictoro,  327 
:u.jI,  302 

i^  W*LL»X  son,  547,  el  tq. 
..ork.  5<M,  i«H  ». 
•  l.kl  :')n. 

«h<  r  wall. :«!  a. 

hoar  .:i.  511  ■•■ 

dan  rpinning,  513  n. 

rt'tLi 

nUttng  to,  51*  ». 

ITU. 

r  oao  of,  322  n. 

,  M'lln/^iifi,  418 

...,  ;.  .  ..  ;  .  „  ,■,     .  .,,    i-_>-, 

«•■(>  1  .    -  .r.) 

I'AVKMKXT. 

Lnvktu);  up,  for  tlir  |iur|>n«c  of  laying  gsa  i^i~  ^.  .>!.■ 

PAVINO  («•'  STr.rrT\ 

CXI"  ic.  SCO,  3t;i,:Mic 

CHO!  ■'  »• 

oTit 

lia)  1   i       >-  r,  (ii)  tenant  for  lifo 


araatag  of,  m  I'nMi  -  II'  nllli  .ViU.  •'•37 
frarUtoat  of  Metropolit  Mtnaf^cmtnt  Ac'.i  u  to 

powers  <■(  ■  •' 

of  niiirtA.  . 

:.  i->  I,  ■•.'. 

->«  of,  5r.>  N. 


liaic  of  -  (>»»o,-  tX)l,  803 
lai  iw  <>•,  443 

PAYABLE  IN  KJ^PECT  OF  THK  PUKMI.SE>*.  4:il  m.  (Ma  Ratw) 

PAYMKNT  r.    Past  Pn«r..»iiASic«X 

nK-hl  ..f  I  i  nilr.  VK>.  110 
not  brf..:. 

what  or.-  n.  110 
drfcct*  (pi^i- *r  .  .     -    ii/^ 

dodoctiooj  frotii      _.•— :  , .. 

.        tot  work  <km«  bj  cmplojrrr.  I  i  I 

(n«  italif*  ttjti  to  Ott  I'rtcfUnU.] 
E-Br.  3d 
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TAMlE^iT—cmdiiiued. 

by  iiistalmeuta,  rights  of  buildur  who  has  partly  performed  his  contract,  12j 

e"ffect  of  deviations  and  alterations  on  right  to,  126 

■where  work  subbtantial  in  tlie  main,  127 

to  sub-contractors,  cfi'eet  of  delay  in  making,  168,  169 

for  extras  (see  Extuas),  182,  ei  seq. 

where  contract  assigned  (see  Assignment),  128,  et  seq. 

action  on  bill  of  exchange  given  as,  119  n. 

of  architect  (see  Arcuitect),  72-73 

of  quantity  surveyor,  12  (see  Q0ANIITY  Sdkvetor) 

scale  of  Royal  Institute,  72 

■where  building  abandoned,  73 
Precedents  of  provuiom  in  BuihUmj  CujitracU  as  (o, 

uf  builder,  ly  instalments,  377,  3S1 
on  completion,  373 
according  to  certificate,  377 

of  aijreed  sum  to  befall  compensation,  392 

accounts  to  be  delirced  bcfure,  391 

(f  sub-contractor,  oS9,  400 

of  worlimeti  to  be  at  buildinri,  395 

suspension  of,  till  defective  imrh  made  good,  381 

of  icages  by  empli  yer,  377 

(f  provisional  ,<«;»■•■,  389 

non-payment  by  employer,  390 

none,  except  on  certificate,  381 

PEXAL  RENTS,  234,  235  (see  Penalties), 
distinguished  from  penalties,  234 
proviso  for  re-entry  not  aflfected  by,  234,  235 
building  not  chargeable  with  duty  in  respect  of,  234  n. 

PENALTIES,  142,  et  seq. 

builder  not  liable  for,  where  delay  caused  by  employer,  114 
in  contracts  with  urban  authorities,  49 
certificate  condition  precedent  to  right  of  action  for,  106  n. 
■nhether  sums  stipulated  for  are,  or  liquidated  damages,  142-147 
penal  rents,  234,  235 

distinguished  from  penalties,  234 
relieved  against.  143 

canon  of  construction  to  ascertain  whether  sum  penalty  or  liquidated  damages, 
144-145 

exceptions,  144,  145 

illustrative  cases,  145 
use  of  either  term  in  contract,  not  conclusive,  143,  144,  146 
a  sum  should  be  fixed  for  breach  of  each  stipulation,  147 
oiition  of  suing  for  either  damages  or,  148 

claims  cannot  be  made  for  both,  148 
where  action  is  upon  a  bond,  148  n. 
specific  performance  where  sum  stipulated  for  as,  148 
not  recoverable  when  delay  caused  by  employer,  148,  149 
for  delay  may  be  set  oflf,  150 
right  of  employer  to  either  deduct  or  recover,  150 
enforcing  penalties  and  liquidated  damages,  14S-150 
■waiver  of  penalty,  150 
penalties  where  delay  caused  by  ordering  extras,  149 

„  „  „  „        not  providing  plans,  149 

„  ,,      damage  uncertain,  145 

„  „     deposit  has  been  paid,  146 

„  „     payments  proportionate  to  extent  of  breach,  147 

„  „      there  are  diil'erent  stipulations  of  diflercnt  kinds,  147 

,,  „      there  is  a  bonus  clause,  150,  151 

[77ie  Halici  refer  to  the  Precedents.'} 
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PEEFORMANC'E  OF  WOBK— continued. 
generally — continued. 

how  surety  for,  discharged  (see  Sckety),  26 
right  of  builder  to  payment  on,  general  rule  as  to,  109 
anticipatory  breach  of  contract,  111,  112 
repudiatioji  of  contract,  112 

intention  not  to  carry  out  contract,  112 
remedy  of  quantity  surveyor  where  performance  prevented  by  builder,  12 
performance  refused  or  prevented.  112 
refusal  of  one  party  to  i)erform,  112 

must  be  unqualiiied,  112 
incapacity  equivalent  to  refusal,  11'! 
coraplelion  refused  or  prevented  by  employer,  118,  148 

„         after  part  performance,  113 
failure  to  give  possession,  113 

builder  prevented  by  employer  not  liable  for  penalties,  114 
forfeiture  not  the  only  remedy  for  Ijreach,  114 
measure  of  damages  where  contract  not  completed,  114-llU 
where  performance  prevented  by  employer,  114 
evidence  where  defendant  disputes  ownersliip,  115 
where  builder  fails  in  completion,  115 
liability  for  consequential  damages,  115,  116 

„  „     defective  work,  116 

failure  to  build  house,  115  n. 
no  lien  on  land  for  money  expended,  115 
negligent  and  defective  construction,  116-120 
(a)  generally,  110-118 

injury  caused  througli  negligence  or  incompetence,  116 
onus  of  proof  where  injury  results  from  building,  117 
work  done  under  special  contract,  117 
(/))  right  of  set-off  under  Judicature  Act,  118, 119 

distinction  between  set-oflf  and  counterclaim,  118,  119 
(c)  cross-action,  119,  120 

option  to  bring  cross-action  or  use  defective  performance  in  reduction 

of  claim,  119,  120 
evidence  of  damage,  120 

admissions  by  employer  in  builder's  action,  120 
part  performance,  120  (see  1'abt  rEKFORjiANCE) 
impossibility,  192,  et  scq.  (see  Impossibility  of  rEi:FORMANCE) 
to  be  testified  by  arohiteet's  certificate,  376,  389 

TEKSONAL  LIABILITY  (nee  Warranty  of  Authority), 
of  persons  contracting  for  corporation,  47 
of  directors  of  company,  upon  implied  warranty,  48 

„  „  „        words  making  them  liable,  47  n. 

of  trustees  of  building  fund,  47 
of  architect,  for  extras,  188 

„  „       breach  of  warranty  of  authority,  91 

PIPES  (see  CtAS;  Water  Company), 

for  vapour  or  water,  under  London  Building  Act,  505 

for  conveying  hot  water  at  low  pressure  not  within  Act,  505 

gas,  right  to  lay,  345 

water,  right  to  lay,  353,  354 

provisions  as  to,  in  buildinrj  agreement,  397 

PLAN, 

for  competition,  user  of,  74 

referred  to  in  agreement,  parol  evidence  to  sliow  identity  of,  34 

approval  of,  by  landlord's  architect,  56 

description  of  parcels  by,  63-68 

construction  of,  64 

duty  of  judge  to  explain  construction  of,  64 

[The  italics  refer  to  the  Precedents.] 


INDEX.  773 

PLAN-o  .(..»/./. 

refir  Ti.--  ti  iu>-'irr>'Cl  pUn  on  \>-a»e  or  sali-,  6i,  (>j 

If  »<x-ur.il'-  it  Ij»!.!  1:11  u  it  t  .  >!■  w  of  pro|xrty,  W 
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liK'lit  "f  mi\  ■ 
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lnwiii„'  ■■(.  u»>.  .  ...  ^„-li  mera  rafereneo  laOlcieDt,  67 

|>u^.l  mill  II.  / 

>>a  tbo  iiU'-nU'  pitrci'l,  65  N. 

BtnuiioK  uf  "  all  Ua>j»u  )>r<  oumm  at,  etc.  u  per  plan,"  C8 

**  u  ahown  on  hlAii,"  68 
ilel .  '  I'nivi.liii:,'.  H9 

pay  .tork  kbaniliiniil,  7U  • 

..«'. ,.  ,„ 

u  to  b^i-Uw  aiitboruing  them  to  rotain,  629 

pn-liminaiT',  71 

•li'ul'l  In  mnju  of  buiMing  before  pulling  ilown,  to  ibow  podtion  of  ligbtt,  'i96 

probationary, 

«bat  U,  74 

reaauDAbli'  limo  to  prepare,  a  quoation  fur  jury,  73 

pifpttp^  nubji-f-t  •     ■  — •  iffency,  7.'i 

acvt-piv'l  nabjc  t  '.    being  near  actual  ooat,  75 

•p<-clal  tti;ri-<ni" 
n'maining  t"  Iw  «ppnjvwi  of,  ipfoillc  |>irfi>rnu»niv>  in  •iich  crun'.  '.''il 
i>f  •tmctural  w"l'<  in  ntrivU,  uniU-r  I'ublic  lliiilth  AcU,  i;2.'i 
b.TeUm  •  ..r,  andrr  rublir  lloiiltli  Act.  Itt75.  .C.tJ 

liiral  ant  rov  or  dikippniTO,  r>°iU  ri. 

tuid'r  T  -~  f-t,  1891. 


-  in  caae  of  Sn;  MA 

■u  oM  aitM  (a  4U),  riHiuirt'inooU 


to  br>  frnprHy  •>{  Coancil.  540 
luUdii 


MMim  Loadoa  BoUdlng  Aet,  1906, 

dpflnition  of,  5»V) 

of  iw.>:><  .r  .  ..At.  !r  m  fi".  in  ni-w  building*.  Ml 
MaploTin  in,  to  pn'|>aru,  44 

Prtnamt-  mlmeU  <u  r>, 

ntimi^i--'-*  6y  imi'Ur  •./  tu^-i*Hcy  of,  37G 

nul,.l</  ,./,  :f!'J 

ami  tprrifirttli.  •,  (htr,  39t 

„      fc. '-  ■..  :x\ 

lUlail.pr'  n  !•/,  bf  arrhilfl,  !PM 

..       t.    ' 
pr  •■  'ingltatt, 

.  428 


4«p<^i( ../,  W">«  /^  ".  47 

PLANT  (•<•  MarmaiAU  ron  Bi  iu>ix<a) 

PLBADtNOS, 

■MMDcot*  in.  how  br  b(adiD(  in  otbar  pfooMdingt,  120 


[  nU  ilatia  nfrr  tu  tk»  I'ne^UnU.] 
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POSSESSION. 

failure  to  give,  113,  114 

POKCH, 

erection  of,  in  contravention  of  London  Building  Act,  189t. .  507,  508  r, 

PORTICO, 

conBtruction  of,  under  London  Building  Act,  507 
conveyance  of,  321 

POWER, 

covenants  where  leaae  made  under,  255,  256 
express  powers,  leases,  etc.,  granted  under.  5 
Ttuildiu'j  lease  under  a  poioer,  438 

POWER  OP  ENTRY  Qee  Re-entkt), 

in  a2!reement  for  lease,  for  purposes  of  building  only,  52 

for  complying  with  notices  or  orders  under  London  Building  Act,  1894,  and 

Metropolis  Management  Acts,  539,  G02 
under  London  Building  Act,  1905,  notwithstanding  provisions  of  lease,  505 
in  bmldimi  eontract,  597 
in  atireements  for  hnildiini  leases, 

for  purjioi^e  of  buHdinij,  402,  405 
to  landlord,  in  view  work,  404,  408 
„  to  (jraze  cattle,  408 

in  afjreemeni  for  building  (jranl,for  haildinef  purposes,  423 
in  building  iirant,for  non-payraent  of  rent-charge,  449 

„  lease,  to  inspect  and  give  notice  of  defects,  432,  43G 

POWER  OF  SALE. 

in  mortgage,  provision  for,  458 

POWER  TO  DETERMINE  {see  Re-entry,  PbovisO  for), 

building  contract,  380,  388,  396 

agreement  for  building  lease,  410,  415.  420,  422 

„  „         „  grctnt,  425 

building  lease,  433 

POWERS,  BUILDING  LEASES  UNDER,  a 

Precedent  of,  438 

PRE-EMPTION  (and  see  Option  to  Pdechabe), 

provision  for  right  of,  in  agreement  for  building  lease,  422 

PRELIMINARY  PLANS  {and  see  Plans), 
rights  of  architect  in  respect  of,  74 

PREMISES, 

meaning  of,  under  Public  Health  Acts,  1875  and  1891 .  .613 

PREMISES  DURING  ERECTION, 

liability  to  persons  coming  on,  208,  209 

PREPARATORY  WORK, 

inclusion  of,  in  contract,  18 

"PRESCRIBED  DISTANCE," 

definition  of,  in  London  Building  Act,  477 

buildings  to  be,  from  street,  485-487 

compensation  when,  increased,  487 

effect  of  erecting  buildings  at  less  than,  488 

sanction  to  construction  of  new  buildings  at  less  than,  488,  489 

PRESCRIPTION  (see  Way,  Right  op  ;  Suppokt  ;  Light) 

PRIME  COST, 
meaning  of,  389 

[The  italics  refer  to  the  Precedents.] 


INUKX.  i.."i 

PUIVACY.  288,  317  {.i.«/  ««  Liobt) 

i'RIVIES  (•«•  WATrB-cuMcn), 

rxou  utnr,  iiot  ti  (>■  luoJ  u  ilwelUa;  or  alo'iiini;  ry>m<,  G3S 

•rUOIt.VTIOSAUY   nU.VWlSOS"  («»l*n!«»X7l 

PROtJUES-S  CERTIKICATES,  !H,  95  (m  CEimncATW) 

PR()JE(TIMi   SHOPS, 

|»vTui'>ii«  of  I^MiiI'D  Uatlding  Act.  1905,  lu  to,  S04 

I'ltiMKCllHNS, 

oadar  London  Baildiag  Act.  18M. 
p  ;..  ■  •  - 

»  ■■  •  purpnaM,  509  «. 

'  oturni  ili-ojratioiu,  vlioD  pcnnittotl,  508  n. 

ttBd.  •  y.  _-taant  AcU, 

1*1  U'  n-ucMt-U  by  Mwu»-ni  <ni  not,  ■  -  1 

may  bf  niiwvi»l  liy  vmtry  mh  m  .  ^1 

nador  Towaj  ImproTMBUit  CUiuas  Act,  IBIT   . '  :  I  u 

PRn>I'K(T  (•"  l.iiiiiT), 

rigtiU  t>>,  only  .ir.|iiin'd  by  gnat  or  ooTcnant,  228 
interfen-no'  willi,  1117 
oorcnant  for  uninU'iniptod,  228 

PROVISO. 

npufT'ont  ti>  a  cnrcnant  w  Toid,  47 

iiM'rely  limitinic  p<-nniuil  linbility  U  ralid,  47 

fir  reentry  and  rurfcitun.-  (kw  Ue-ettbt),  235 

pri  •  •  ■   ■  III,I)I\(!. 

•f,  unili-r  Liindoo  Baildiog  Act,  47G  a.,  479 
■nut,  ill 
'I  (rf  baildinf^  into,  512 

PUItl.l'  T  ••  ••     \     ■  -  ■  -.J. 

■an  lo  priultics  for  taking  not  qiiantili<<a  nnjt-r 

».. i  -.i.. ......  Ifi 

PUin.If-HOUSE  (t<f  Corakjm :  TiadhX 
roTrnant  >(r«i>  -  . '.t:U 

wbcthrr  "  bail ':  :i  |nrt  for  purpnac*  of  trade,"  510  ii. 

oonatructinn  of  i — ~.k     ....  .'iIO  b. 
pntrititm  if  io,  im  nttrnnnU  hrtwr^n  pmrrkntrt  n/  bmiitlinfj  p/o^f,  451 

PUIXI\(!    I)OWX   (-^r    I'.tlLDIXO), 
OUT  I"  bi'  ■  »<  rriiMtl  .lii,  jo.'i 
boa**  H     ri-     !   •i.r-4    r--'riKt.!.  224 
lev  J4 

OWl  -    'V^ 


Bff 

part 

ftir  j 


•1.. '. 

:!24 

-  lothowing  pcaitioo  of  aarirnt  tiKbU.  291 

Ung  cnTtcd  in  brtsch  of  ooTi-nant  to  be  palled 

■  ,  .;-xii 

■'■  ngrrrwi/vl  for  l/atr,  411  a. 

■,    tmrni  fi,r  bntt'liity  Irtur  prvrtding  f:,r,  .ir. 

om.  417 
pafwtrnt  of  ilrpnnt  br/urr  nmim-  .•  •  m-  •./  '/,  4 1 7 


[TV  ibilira  rr/»r  to  Iht 
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PURCHASERS, 

misled  by  plans,  66 

under  building  grants  or  agreements  for  building  grants  (see  Buildeb),  423, 

424 
bow  afifeeted  by  notice  of  covenants,  252,  el  seq.  (ses  Notice) 
when  aifected  with  notice  of  restrictive  covenants,  2G0 
of  building  plots,  deed  of  covenant  between,  449 


QUANTITIES, 

"  bill "  of,  usual  method  of  obtaining  tenders,  8 

bills  of,  as  part  of  the  contract,  8 

necessity  for  clause  excluding  the  bill  of  quantities,  9 

effect  of  incorporating  with  contract,  9,  074 

"  taking  out "  the,  8 

surveyor  to  take  out  (see  Quantity  SuRVETon),  10 

where  employer  liable  for,  10,  11 

„      builder  liable  for,  11,  11  n. 

„  „       contracts  upon  erroneous  statement  of,  13,  14,  189 

no  guarantee  by  employer  of  accuracy  of  bill  of,  13,  372  n. 
builder  generally  bound  by,  13,  14,  15 
effect  of  inaccuracy  in,  14 
IJractice  of  architect  taking  out,  10 
fees  of  architect  taking  out,  472 
rectification  of  schedule  of,  15  n. 
suggested  agreement  as  to,  1 5 
liability  of  architect  for  inaccuracy  in,  15 
claim  for  extras  on  account  of  error  in,  14,  189 
agreement  relating  to,  15 
building  owner  ultimately  liable  for,  15 
surveyor  to  local  authority  taking  out,  under  contract  with  the  authority  liable 

to  penalties,  16 
negligence  in  preparing,  80,  81 
precedent  of  note  to  bill  of,  398 
rectification  of  errors  in,  384,  392 
expenses  of  taking  out,  provision  for,  385 

QUANTITY  SURVEYOR  (see  Quantities), 
architect  acting  as,  10 
authority  of  architect  to  employ,  10 
where  builder  or  employer  liable  for  fees  of,  10,  11 

„      architect  liable  for  fees,  11,  12 
employment  of,  to  measure  up  for  certificate,  11 
rights  of,  not  affected  by  subseqxient  agreement  between  builder  and  building 

owner,  11 
remedy  of,  where  performance  prevented  by  builder,  12 
custom  not  sufiBcient  to  establish  employment  of,  12 
remuneration  of,  12,  13 
Ryde's  Scale,  13 

QUANTUM  MERUIT, 

right  to  recover  on,  34,  110  «.,  122,  123 
where  employer  prevents  completion,  121 

„  „        employs  another  builder,  121,  122 

QUIET  ENJOYMENT,  COVENANT  FOR, 

meaning  of,  in  relation  to  building,  227 
when  lessee  should  obtain,  260 
right  to  light  not  implied  from,  301 
whether  it  runs  with  the  land,  253 
form  of,  in  agreement  for  lease,  408 

IThe  italics  refer  to  the  Precedents.'} 
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IIACKKKNT. 

aaflnition  i>r.  un<Ur  I'uMio  tleaUh  Acta,  1875  ami  1H9I .  .CI  4,  );i.'> 
mi'tuiiDf;  of,  in  a  privati-  Art,  lilS  n. 

U>i>a<m  liulUliiK  Act.  1005 ..  Sd) 

UAIt.WAY  I'  ••■  WV  (  uBroiUTIOil), 

M  to  pri 

('Xcmpti ;.    ..  II  ltiul.li>i  •   V.I    49-.'.  .Ml 

„  „         •liiTf  mil'  '  iiilt  iiiKlcr  npirial  Art,  492  n. 

M.tn.|«>li»  Mt  Anionilmiiil  Art,  l81W..iax; 

I'ublie  Ui«lU>  AcU,  t^l 

nxTKS.  oirriioiN(;s,  Ktc.  («»•  »».i./t..jj  lo  iiuip.  xxvii .  p.  359;  »n.>  p.  4:k(, 

n..t.(H>). 
„ii-.l  iv  i.„,l.l,„.  Xtit-'-fJO 

K<'  !«)■.  :"■«" 

A'l-  '.  tm  •uring  cUum  m  to  oontrarl*  briwccn   lanJIurU   ami 

ta'iUUlt,  ••>>i,  iJ'J 

nU-u,  tMXtm,  niitiriiinn.  •■I"-,  liability  to  \xiy.  :t59-37U 
cuYciuuil/.  .."•<!*) 

(fcii-  '■0 

ci|H  li  till-  qm-atinn  of  lial>ility  may  nria<>,  'AW-'UVi 

I 

oipcnm.  SCO,  IWI 

>ila  cZlit-lim-a,  'M\\ 

j.lir  tlio  lx>mli>n  HuiMing  Act,  I'MK}.  .'.VU,  'MVi 
rOTrnar-  ^-  wurJii  nmliT  which  tt'iiant  held  linblo,  :Mj°J-:Uk> 

••clii'  i.ll  n. 

"imi  '■n!l<ir.l.".'M!i:u;:i,4:U  ri. 

"out.-  .11  till- Inmllonl,"  :m^I 

"out.;   r  ,  ■  1,  1:11  n. 

**ilii|>>«ilinnii  ami  oiil.-nin^ra,"  ^K'l,  431  h. 

**  oiitgoinia  in  ri'a|i<  rt  of  tin-  prcmiw-a,"  lUH,  4.'ll  ». 
ooreiULBta  contnininK  wonia  under  wliicli  tho  tenant  liaa  boon  held  not  linhli-, 

36.>  :m>; 

0)  aaar.-    -•     —  ' n».  n«K'>.  431  n. 

(11)  ini|>  .  iri-miaea,  or  upi>n  or  payable  by  tlio  tenant 

in  :     ,  . 

(iii)  ralt-a,  tnii.*.  i-tr.,  .Miii.  4.11  n. 

(It)  coTi-nanta    held  to   indudo  cxpcnaM   under   Triralu  Street    Worka 
Art,  i»o-.'..3<v; 
clTaet  of  IcoL'tli  of  li-nn  ii|>i>n  tlie  coronant  aa  to,  :iC<>,  3C7 
fnloro  mr  -  1  onrcnant  will  Inrludi-.  Stw 

wber«  \  lacil  by  building,  3'j7-3«'>8 

Inn-. 

Ii-m-r  •  i. 
liability  ik«  In '.  I'-r  and  parrhaarr,  SCO 

„  „  t<ji>iuit  fur  lifi-  and  rumaindennan,  SCO,  370 

„  „  two  fmntaei-ra.  370 

dailnitioa  of,  nndi-r  Molf' ;         "  ••,■■.-< 

prowMom  fnr  pnjfmrni  </.  .;  Initrt,  4-JS 

1    .  .,  ,    J.i«,  4-i:i,  424 

0DimaN/4  f<>  piiy.  Ill  baiV ''<  i:io 

prvritiim  <ij  In  piYmrnt  •  '  -i<  nf  tnU,  404 

KEIIUII.Ii. 

ooTcnaii'  '  '■  mk;. 'i'J4 

tiinnMit'  >-iM<'r«),431 

form  nf  UnnnI  In  pttll  down  nml  ribm'lil,  4l.'i 

RFX'F»SI->. 

mica  aa  to,  in  I^uoJua  Uoildiog  Act,  900 

in*  ilalit»  rrftr  to  Uu  I'nrttUnU.} 
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RECITALS, 

in  huihlinr)  miderleaKc,  of  on'giniil  lea^c,  etc.,  H3 

in  mnrtgagei,  455,  457 

in  haildhig  contract,  382,  392 

REDEMPTION, 

proviso  for,  in  mortgngs  of  building  leases.  Precedents  of,  450,  458 

RE-ENTRY,  PROVISO  FOR, 

in  case  of  bankruptcy  of  builder,  160, 161 

nnd  forfeiture  in  building  lease,  288 

effect  of  omission  of  words  "  to  re-enter  "  from,  235  n. 

provisions  of  Conveyancing  Acts,  1881  and  1892.  .235,  23G 

may  apply  to  breacb  of  negative  condition,  235,  237 

on  breach  of  covenant  against  trade  buildings,  etc.,  desirable,  234,  235 

general,  on  non-payment  of  rent,  extends  over  all  premises,  217 

where  rent  apportioned,  21G 

statutory  provisions  for  apportionment  of  conditions,  216 

„  „        as  to,  on  apportionment  of  reversion,  21G 

not  affected  by  reservation  of  penal  rent,  234 
Precedents  of,  in  agreements  for  building  lease/,  410,  415,  422 
j)i  building  leases,  433 
•/(/  oifreinvnt  for  building  grant,  422 
in  building  grant,  449 

to  be  reserved  in  underlease  or  assignment,  437 
into  that  part  only  where  default  made,  442 

REFUSAL, 

of  one  party  to  perform  contract  (see  Performance),  112,  113 
in  capacity  equivalent  to  refusal,  113 
by  employer,  113 
by  builder,  115 

RELEASE, 

of  restrictive  covenants  must  not  be  to  prejudice  of  other  lessees,  264 

REMUNERATION  {see  Payment), 
of  quantity  surveyor,  12 

RENT, 

liability  for,  after  disclaimer,  166 

abatement  of,  proviso  for,  assign  held  entitled  to  benefit  of,  253  n. 

ground  rent  defined,  214 

fee  form  rent  defined,  218 

chief  rent  defined,  217 

rent-service  defined,  214 

„         apportionment  of  benefit  of,  by  operation  of  law,  215 
„  „  „  „  act  of  lessor,  215 

„  ,,  ,,  „  ,,      lessee,  z  i  o 

„  „  „  „  distress  postponed  until  there  has  been, 

215 
burden  of,  216,  217 
varieties  of,  at  common  law,  214 
where  there  is  a  building  grant,  217,  218 
is  either  rent-charge  or  rent-seek,  217 
rent-charge,  definition  of,  217,  217  n. 

„  often  called  fee  farm  rent,  217 

„  apportionment  of  benefit  of,  218,  219 

„  „  burden  of,  219 

„  where  owner  purchases  part  of  land,  218 

„  release  of  part  of  land  from,  218,  219 

sums  in  nature  of,  reserved  under  building  agreement,  57 
penal,  234,  235  (see  Penal  Bents) 
proviso  for  re-entry  on  non-payment  of  (see  Re-entby),  235 

IThe  italics  refer  to  the  Precedents.'] 
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BKNT— OH/.Miir./. 

<U->lut'ti.iD  of  expcoac*  uojer  I»otli>n  UuildinK  Art,  ISIM,  from.  XW 

Ml'--    '      "   ■        rmnt  AcU  frum,  SJKi 
re4rrrtiti"H  of,  in  Imiliiimj  ltiut»,  i 

<iiUili>mtil,/ur  bui  .     rtt  ••/ lanj,  i'H 

^  ^  if  prfmiMet  UMtUJur  traiie,  i3i 

„  pripputHtmaU  part  o/.  in  rnt  of  re-mlry,  430 

„  tm  tufrttmtmU /or  I  •rt,Hi7,4\2 

„  in  temlert  f>>T  UiK  )  tnft*,  VIS 

apfortiamm*ntof,/iini>  '  ' 

■'■  ■■  -.  tit 

II.  fcu      - 
mmuiMlj  6i  /Juy,  4110,  4^ 

r/naM  a<  l«,  in  UmUr  ur  builJing  aijrrrment,  408.  428 
aifrtrmml  fur  Imililimj  yraml  I'a  nm<i<<«r<i/i<m  n/  (««  AOkUOiKXT  FOB  BoiLMXa 

prvrinamt  in  nrk  wjrttmmt  aa  lo, 
amommt  ami  pafmtmt  of,  fii 

p.  .... .  I ,;..»,, (  "Ur^i  for  noK-pnfanif  «/,  4'i3 

jron:  J '■  nnuiileralivii  r/,  448 

REN'T-CHABGE  (m  Bnrr) 

ItKI'AIK  (i«-  Scp»orr\ 

o'ntnrt  t>s  part  porfi>niiaDe«  of,  184 
eoTCBAaU  to,  in  bnildiiif  Iwm, 

whrthiT  it  I  xi-ri'lii  C"  i-ovinftoti  not  crcctc<l  at  date  of  loaio,  238 

limitati'n  "f.  '/.'l''< 

(Umii;;i4  f.r  l.riitrli  ..f,  238,  239 

liabtlitT     I  •!)>  1.  UK'  .'ti.  '^39 

wbt  ti  ri  .'t<  J  <liirin_-  tonn  arc  within  concral,  238 

crvcli  hounf  ur  vi  ru  ■!  .Ii.  whitl:rr  within,  2:t8  n. 

eoTMUkCt  tu  (•uil  down  h<'U-  -ion  might  require,"  221 

"•'  ' 

new  • 
t..  r  I 

w)M^thor  mch,  ru..  ...  ..  i 

nf  roMl*  and  drmins  (m>  U  'f,  a(  MJ.) 

of  party  wall  or  fenes,  32.'  i  n. 

obligation  t>.  with  p-apr-rt  \,.  n^hu  <>f  »>l/'inini;  ownpr,  338 

«'f  •npp'TtiiH'  iMitMirik',  ^t-'f,  ^11'* 

pal:  -I«T«M'f,  340 

wai;  -.342 

..f  .!  !  ■  •  V'lEBOO  BTSCCTTHU) 

rlt'  ■ 

linl'  .    ,  '  r  :<  w  ml  onvpnant  tn,  S2I  n.,  596  ■. 

/trim  f'j  iiiiTrrtiM  wt0 '  ■  ■»'/.  .^72 

yrrtruumM  at  L\  in  f  ■■■ 

mrmaal  lo,  431 

l!l 

«H«Tiforcicd,228.  SI7 
Ui   •  nedbnood)'  -  Mhrmr,  r,<'>,  2rji 

wl.  '.  work  flan  >i. 

nKiTDiArius-. 

ofoMitntct,  113 

RKI'UTED  OWNKRBilir,  174,  tt  tq.  (awi  <m  VUTtaxkUt  roB  Briipixa) 

REJWISRION  OK  rr»\THAfrr  (•«  BriLorM  OojrTmAcr;  Pown  to  DctcuimcX 
after  part  prrf<>nnanc<',  125 

[TV  iln/KW  r*/«r  lo  I*«  TraMrf**!*.] 
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RESCISSION  OP  CONTRACT— coK«)««erf. 
on  ground  of  absolute  refusiil,  113 
by  Court,  on  bankruptcy,  1U4 

RESERVATION, 

nature  and  requisites  of,  '2GS 

distinction  between,  and  an  "exception,"  2G8 

implied,  268  n. 

of  riglit  to  remove  minerals,  331 

,,     of  way  (see  Wat,  Rioht  c),  2GS 

„     to  make  a  sewer,  26S 
of  minerals,  etc.,  331,  332 
of  support,  implied,  335 
of  riijht  iif  way,  430,  448 

fif  use  uf  atljoininij  land  for  huUdiiKj,  dr.,  430,  450,  451 
of  passage  of  water,  etc.,  430,  434 
of  mineraU,  433 
of  liijht  and  air,  448  n, 

RESIDENTIAL  PLOTS, 

covenants  as  to,  228 

RESTRICTIVE  COVENANTS  (see  Covenants) 

REVERSION, 

wlien  covenant  is  said  to  run  with,  253,  255 

RIGHT  OF  WAY  (see  Wat,  Right  of) 

ROADS  (see  Wat,  Right  of  ;  Highwat  ;  Street), 

presumption  as  to  soil  of,  where  there  is  no  grant,  270 

rights  and  liabilities  in  relation  to,  where  there  is  no  express  agreement,  270- 

275 
when  shown  in  plans  and  deeds,  G6,  67,  269,  270  (see  Plans) 
covenant  to  make,  when  enforceable  by  reason  of  notice,  257 
extent  of  user  of,  257-277 

for  building  purposes,  274 
excessive  user  of,  277-278 

damages  and  injunction,  278 
riglit  of  reversioner  for  obstruction  of,  278 
repair  of,  278,  279 

covenants  in  leases  as  to,  279,  280 
.,  by  lessor  as  to,  279  n. 

until  repairable  as  public  roads,  279 

maintenance  of,  on  building  plots,  279,  280 

by  owners  of  several  houses,  280 
where  road  occasionally  stopped  up,  275  ti. 
grantee  of  right  of  road  may  lay  down  tlagstone,  27G 
distinction  between  private  and  public,  as  to  access,  270 
right  of  dominant  owner  to  enter  and  execute,  279 
dedication  of,  to  the  public,  282 

care  necessary  where  additional  buildings  are  to  bo  erected,  277 
right  to  break  up,  to  lay  gas  pipes,  345 

„  „  water  pipes,  353, 354 

„  „  electric  cables,  348 

when  made  by  lessor,  267-269 

usual  provisions  as  to,  on  laying  out  estate,  268 

covenant  by  lessor  to  make,  construction  of,  209 

all  roads  provided  for  by  building  scheme  must  be  made,  2C9 

reservation  of  right  of  way  on,  268 
sliould  be  mentioned  in  lease,  268 

extent  of  right  of  lessee  over,  268,  269 

exhibition  of,  on  plan,  does  not  bind  lessor  to  make,  269 
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i;OAl>-    .^  ..(...<.../ 

wkra  utit  bj  UttM,  *a» 

luukl  |>ruTuii<u  u  U>,  on  Ujiiig  out  nUto  fur  buiUini;,  2*<9 
mhva  right  uf  wbt  OTer,  p«wri  without  ox|>mi  lui-alion  in  decU  or  will,  270- 
i~j 

tain  Loadoa  Batldisx  Act,  IIM, 

liiiilJinco  t"  )•   |<r<  Krl)«^l  >li*Unc«  frvm  cvntrv  of,  4H6-l87(M<r  r>etc«lBBli 
l>l"T\i'  «.  Mia.rr  I 

madar  MttropolU  Han&gvmtnt  AeU, 

|Hj»ir  "I  v.^ir)  t.r  Jialnrt  bo«nl  to  r<-'|«ir.  not  Iwiiic  n  "  ilrfil,"  (VKi 

nad«r  Pablic  HMlih  Acti. 

!«.»■  •   •  V   u  ■  ..'.  tlipin  UiKhway*.  0'.'7 

iiiu»'.  >if  urban  BUtliorily  bufiin  J'-^Iit-ntion,  CJT 

ciniw  •  tfi  rnt*^  rthoTi-  Ihr  rtntininin.  *'<'1H  n. 

prori*i4fHs  ,t*  t",  tH  •'  * -"^ 

^         (ti  lii  fliiii;!  .1"^ 

eortfUX»U  ffyr  rtpntr  <y,  in  oui'it-.^;  /*.m*".  i..j,  i.^i 

frnrito  for  MiijaUim  umUr  twk  r,,<tminl  tn  (TOM  on  fi<(i>p(iuH  ••/,  6|f  yMif,  i'J3, 
433 

a>r«a<iiit<  <u  l< 

ftwwuion  «•  (>',  >*lirmi  fmrrltiittri,  451 

pron«icm  qj  !<«,  in  f*«   .  •  i/r,  4tH 

KOAKW.vy. 

deflnitbio  of.  un<l'  r  I.>>u4<in  ItuiUling  Act,  IK>I.  ,470 
**  oantrs  of,"  deflailiuo  of,  aoder  aainu  Act,  476 

BOOJ-S. 

rule*  for  cnnitructiuii  nf,  undor  l^mdon  Uuildinf;  Art,  .'iO'J 

l\'iD<>nt  or  falling  in  uf,  nut  to  pnjudicc  iinxxidin^  aa  l><  Irnewlnr  tiuildingt, 

WO 
acom  to,  u  mrani '  <(  cfupc  in  rmau  of  dre,  504 

ItOOMS. 

habiUklr.  andrr  l.on<lon  lluildini;  Act,  ,'><)«:,  S<)7 
nrer  baildin)^  uaiil  for  itoriDg  |>ctr<>lL-um,  .'itH 

RUSSIX*}  Wn  M  LAND.  COVKNANTS  (tn  A«ia«na) 

BYDjrS  .•i<AI.F;  172 

Talidityof,  13.04I.GC2 


8A!,K. 

pxfwr  of,  in  wtorigngt,  458 

SCAFFor  PIXf;  ' 

pTori.iV,«j  in  ;.  <  (o,  37fi,  380,  3»4 

<!•  r  ...'7 

8CHEDUI.K 

to  baildioK  liffnaxtcnXM,  m  to  f  -'  in,  .Vl 

„  '"  '  •  '••^,  411   M. 

,         :  ITfty  in,  63, 61 

diaadTanlaxn  of  iDcnri>nr*linK  >• 
to  dmd  of  enrtnnnlhtt^ttn  jmri... _,      ,     ■■   .j  pl-U,MO,i}t\ 

SCHEDULE  OF  PRKES,  16 
doflowl.  W 

SCHOOL  (m(  TaAt>u :  CotcsastiX 

vBtar  for,  wbatbar  Mad  for  du^wtte  porpoM,  355  (ttnid  —»  WATnCoarAiiT) 
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SCHOOL  BOARD  FOR  LONDON, 

exemption  of  certain  buildings  of,  from  London  Building  Act,  1894,  .489 

SCOTS  LAW, 

as  to  duty  of  a  professional  man,  77 

SEAL  {see  Building  Contract  ;  Corporation  ;  Local  Authority) 

SECKET  COMMISSION,  85 

presumption  that  person  influenced  by,  85 
may  vitiate  whole  contract,  86 

SECRET  ENJOYMENT, 

of  support,  336  (aiul  see  SoppoKT,  Right  to) 

SECURITY  (see  Guarantee  ;  Surety), 

for  performance  of  building  contract,  25,  et  seq. 

„  „        restrictive  covenants  relating  to  building,  229,  et  seij. 

on  appeal  from  award  under  Building  Act,  519 
by  building  owner  of  party  structure,  520 
provkion  fur,  for  perfurmance  of  building  contract,  379,  428 
bond  for,  for  performance  of  building  contract,  400 

SEIZURE  OF  MATERIALS,  179  (see  BIatebials  fob  Building), 
time  for,  179 

SEPARATE  USE  (see  Mabbied  Women) 

SERVANTS  AND  OFFICERS  (and  see  Officees), 
liability  of,  209,  210 

SET-OFF,  118 

distinction  between  set-off  and  counterclaim,  118,  119 
by  employer  for  work  improperly  done,  118,  119 

„  „        done  or  materials  supplied.  Ill 

of  penalties  for  delay  in  performance  of  contract,  150 

SETTLED  ESTATES  (see  also  Settled  Estates  Act;  Settled  Land  Act), 
building  lease  by  infant  interested  in,  5 
lunatic  interested  in,  5 
tenant  for  life  of,  4 

SETTLED  ESTATES   ACTS,  1877, 
building  leases  under,  4 

SETTLED  LAND  ACTS,  1882  to  1890, 
building  leases  under,  6 
tenant  for  life  under, 

when  an  infant,  5 

a  lunatic,  5 

tenant  in  tail,  4 

SEWERS  (see  Drains  ;  Penalty), 

under  Hetropolis  Management  Acts, 

meaning  of  word,  590 

duties  of  vestries  and  district  boards  with  respect  to,  574 

new,  approval  of  County  Council  requisite  for,  574 

how  expense  of  alteration  of,  borne,  575 

branching  of  private  drains  into,  575,  576,  578 

contribution  towards  construction  of,  519,  575,  578 

no  buildings  to  be  erected  over,  without  consent,  586 

may  be  made  by  owners  or  occupiers  of  laud  at  their  own  expense,  591 

sanction  of  vestry,  etc.,  requii'ed  before  branching  into  main,  591 

notice  to  be  given  in  such  case,  591 
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PKWKItS-  .■■  nl,„ar,l 

■adar  ■•tro^olU  IC*nk|r<m<nt  AeU — nmliNiiri/. 

u'       '  r.  pnvioutly  iitiprovit),  S3I 

1  |.n.|«.Tly.  593 

»  ■<  yx\ 

l.M  tl.ttu     „       „    .vj:t 
imrt  •<(  <i\[ii'iM>>  nf.  Dwr  U'  |>niil  imt  of  wwrn  nitu*,  S'J3 
ii;        ■  <  of,  593 

v..  ...; .       f  buil.lini;,  M>j 

11.  .r  iriUrfi  n  iiiv  willi,  |H-niilti<<<  fur,  SM 

hy  1 1»  •  ^irui-lMO  of,  for  >;uijiuic»'  .if  vitriuJ,  etc.,  SOi 

cuuBcil  ur  «islrv  luujr  roi|iiiru  rocunttrucliuii  of  ivwori  iinpruporly  nuulo  or 

bmnclu^J,  I'l"" 
l^  iiitlty  fiT  iiiilini;  c-uutrKry  U>  pUiM,  (JU6 
aadcr  Pabl'ie  Bwllh  AcU, 
iiii-i%iii-  •    ■  ■■      1   ■  ■■■   017 
».  »t.  ;  v,  i;iT 

|.«"ui  .1  '-iiiiw',  i;i7 

npnir,  luainl'  nano',  nii'l  luakin;;  of,  (>I7,  G18 

iu«y  b*  curri'-!  i:'i'!<t  r-ids  etc  ,  •'■IH 

not  t>  bo  ■»•  :  uiipuriflol  Mirnf^  into  •trcami,  )il8 

lUbilily  i>f  :  •u|>|>'>rt,  r.|7  u.,  018  n. 

nltt'mti'iii  i»^  of,  Ills 

M  to  M'Wi'r  i  tliruiiKli  iiiert-iuu  nf  ilminni^  618  ti. 

pn>riiiua«  n?  I  ..                 1  draiui  with,  Uiiig  nuuli'  liv  linil  niithority, 

rlcmn*ing  and  viDtilation  of,  GI8 

map  of  (y*trm  of,  )>I8 

powvra  of  (iwDL<r«  and  oocupiora  to  drmin  iato,  619 

111-      '  '  .    ■  n  without  dUtrict,  C19 

i-  % 

ti'  ..ad  into,  619 

I'  l-vrmittol,  6:!U 

w.  .1 

L<ooduu  t  ouuly  Council  by<  lawn  a*  to  caiutruction  of,  f>i\,  612 
prorisiirm  lU  ^^  in  trmter*  {tte  Umtl  <>ti  lutilitiiui  UfU^M,  4'^ 
pron'*.'  ,.'".''  **•«.  413 

i^>i«ii.i  I  >nMX9),  432,  436 

;■■■"•  ■  I I'l  r«iwc  uH  ail"i>liim  by  public  <>f,  433 

•» 

; .45I,45J 

wlnthir  HI  ...  rily  to  maki',  618  n. 

Ira.l.- .fflii.  1  -  wrr.  «I9». 

"  M<iai;o  «•.,...     ^.. .;  '.■  .  .„,  021  n. 

SHOP, 

bunar  ^  ■  .1  nltcratiiiii,  231 

crrrt  • 

fried  li*n,  lu  ijr  !••    »!i  t'U>'iiwMt'   ir.»n<',   ^-.,1 

fruiit,  pmjrvtin;;,  ondar  I.ondnn  Uoilding  Act,  1891  ..508,  509,  Sli9  h. 

6HOBK  UP, 

no  ah*olat«  doty  to  »hon>  ap  x^inin?  IxiildiDKi,  XI8 
O'ttminl  li>,  br/nrt  pulllmj  ilom  <4il  bmiliUmyf,  418 

PI<;\lin.\KI>. 

I 
I 
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SITE. 

delay  iii  giving  possession  of,  37,  G81 

SITES, 

power  of  London  County  Council  to  make  byclawa  as  to,  532 
byelaws  as  to,  642,  644 

SKILL  (see  Abchitect) 

SKY  SIGNS, 

under  London  Building  Act,  527 

SOLICITOR, 

charges  of,  when  employed  by  urban  authority,  G23  n. 
advances  negotiated  by,  133 

SPECIAL  BUILPIXfiS, 

under  London  Building  Act,  1894, 

applications  to  Council  for.  necessary,  512,  et  seq. 
plans  and  particulars  of,  512 

SPECIFICATION, 

and  tender  forming  contract,  10  n. 

when  inaccurate,  17 

nature  of,  10 

necessary  details  omitted  from,  not  chargeable  as  extras,  17, 189 

no  implied  warranty  of  accuracy  of,  17 

builder  contracting  on  basis  of,  is  bound  by,  17 

builder  cannot  recover  for  deviations  from.  17 

providing  for  allowance  for  old  materials,  18 

terms  used  in,  18 

evidence  as  to  work  included  in,  IS 

and  plans,  forming  contract,  17  n. 

impossibility  of  performing  contract  owing  to  impracticability  of,  17,  193 

charge  for,  in  schedule  of  architect's  charges,  470 

proviifions  in  huihlhuj  ctnitriicU  as  to,  370,  383 

admission  by  huilder  of  sufficiency  of,  376 

and  drawinijs  to  explain  each  other,  394 

copies  of,  to  he  furnished  to  huilder,  383.  395 

provision  as  to,  in  agreement  with  architect,  466 

SPECIFIC  PERFORMANCE, 

of  building  contracts,  general  rule  as  to,  190,  197 

of  agreements  for  building  leases,  201 

of  preliminary  agreement  for  building  contract,  201 

of  building  contracts  not,  as  a  rule,  decreed.  196,  197,  242 

proper  course  is  an  inquiry  into  damages,  200 

exceptions  to  general  rule,  198,  199 

no,  of  covenant  to  spend  given  sum  in  building,  197, 

where  work  defined,  198 

what  is  sufficient  definition,  199 

where  work  to  be  executed  on  defendant's  land,  198 

„     plaintiff  has  interest  in  having  contract  performed,  not  to  bo  compensated 
by  damages,  199 

„     elevation  of  house  altered,  or  special  purpose  carried  out,  199 

„     there  has  been  part  performance,  199,  200 
unless  terms  indefined,  200 
no,  where  damages  a  complete  remedy,  200 
nor  after  damages  recovered,  201 
how  damages  assessed  in  such  case,  200, 201 

of  agreement  for  lease,  and  damages  for  breach  of  building  agreement,  201,  et  seq. 
such  lease  to  contain  covenant  to  build,  though  not  in  terms  stated,  201 
no,  where  anything  remains  to  be  decided  or  approved,  201 
nor  where  it  would  impose  risk  of  forfeiture,  202 

[TTie  italics  refer  to  the  Precedents.'] 
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SPKCIFIC  If  - 

tf<t  whff  -ior  BLrfffmeot,  202 

no.  »  'to,  202 

of  p..  '.203 

of  Trrbal  ai^Ti-cincnt  for  l«ue  aft'  •«,  2<U 

pffrct  of  pr.vi.i.:.  f  r  i»  :   iltr  or  ■■■•,  l-iS 

Court  « ill  'I 

willnl'.  tract  to  bo  Killed,"  20:t 

mut  ■  J  >.(  ^M<.  Ma\uatui;y  IsicxcTtoN),  241 

OfCoT  .) 

t..  .111.1,  II  ,   II-  r.iiT  .l«-re«.l.  196,107.242 

of  mtricliTc,  212 

rrlief  frrmnled  in  tarh  ea*<  whether  coreiuuit  eipn-u  or  imi'liiMl.  'J  1.1 

where  breach  threalroeil.  243 

to  iprnd  friren  •am  In  builiUntr.  refuaod,  U*T 

k*  to  elcTBtion  «f  tii>iiai-.  \W 

SQUAKR. 

defloitkn  of,  in  liondua  Building  Art,  4T'J 

8TABI.(; 

whether  a  buil'lini;.  477  ■-,  487  a. 
in  railway  arch,  4'J9  a.,SI2  n. 

STAIRS  AND  .STAinCA.<f5<. 

mlra  aa  u>.  ooder  Londun  Uoildinf;  Acl,  .'lOii 
TenUlalioD  of,  A06 

STAMPS, 

oo  BKrvemrntx  f-r.  and  on,  boildin);  Icoat-a,  53  n. 

on  0(dar  t  y<  .lof  under  onntrmcl  lu  third  penr>ii,  12fl  a. 

in  Rspect  t.  in  LuiMini;  U-aae,  21:4  h. 

if  pniniDin  i>'  p>:'i.  ti:i  a. 

wnntol^  inadmuiibilily  ••(  d<>cuni<'ntj  ai  cvidcno-  for,  l!^* 

STAXniVO  UY  (m.  AcgcincociX 
oo  part  of  uurpomUoo,  44! 

„  laodlofd.  and  allowing  bailding,  RO,  CI 

and  allowing  breach  of  ouTcnont.  222.  2i<^2» 

«TATDT>X 

performanoe  of  a«tract  rmderod  tni|><jaaiblo  bjr,  iOC,  473  a. 
•ffect  of.  on  niTcnanU  lo  boild  or  n<>l  Ui  bail  J,  221 

STATUTE  LAW  IIKI  ATINO  To  IJL'II.DIVC.  4T.-.<r  .e^.  f«y  Table,  p.  475) 

HTEAM  VES.«<EI>. 

building*  for  maoiifurtur'    ■(.  .Mo 

RTOBEY, 

daflnilioo  of  ■*  groand."  "  ba«im«nt. Jnn  llallding  Act,  478 

,         .      "lopokat "  in  I»n<l<jn  l!  .  IT.-i,  .''18  n. 

„        .    in  I>oo<lon  llailding  Act,  r."':... 
„     nppcr  itoreT.  MO 

STRKhrr  (»••  HicBWAT  •/rwAT;  Exr«3ii«>. 

tmrnklng  a|>  u>  lajr  g'- 

.,  „         el'Cl-ic  a..i,a,  .'HH 

„  water  pi|x«,:>.'>:i, 361 

MMim  Uadam  BaUdlaf  Act,  18M 

deAnilKm  of.  |.x2.  •• 

?|ae(ti<in  whether  uLar,    i,    ,  nnrvlioa  of  fact,  4X2  ■> 
nrmation  ami  wiJenii  -'J 

making  of,  aabjccl  b>  A 
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STREET— coH(;»iwrf. 

under  Londoa  Building  Act,  1894 — cnntinued. 

widening,  altering,  or  adapting,  snbjeot  to  Act,  483 

new  street,  sanction  of  L.C.C.,  482 

may  communicate  at  both  ends  with  the  same  carriageway,  483  n. 

application  for  sanction  of  L.C'.C,  how  made,  482 

when  person  deemed  to  commence  to  make,  4S2 

grounds  for  refusal  of  sanction  to  formation  of,  484 

adapting  way  for  use  as  street,  483,  484 

grounds  for  refusal  of  sanction,  484,  485 

when  L.C.C.  may  require  greater  width  of,  485 

rules  as  to  position  of  new  buildings  with  reference  to,  485-489 

when  extra  width  may  be  required,  485 

naming  and  numbering  of,  4112,  G49 

County  Council  byelaws  and  regulations  as  to  formation  of  new,  C45,ei  «e2. 
under  Metropolis  Management  and  Fnblic  Health  (London)  Acts, 

vested  in  vestry  or  district  board,  580 

meaning  of  word,  589,  590,  COO,  601,  G13 

paving  of  (see  Paving) 

vaults  and  cellars  under,  581 

repair  of,  not  being  highways,  583,  598 

no  thorouglifare  to  be  made  without  consent  of  owner,  583 

lights  to  be  placed  in  at  night  to  prevent  accidents,  583 

may  be  reinstated  by  vestry,  etc.,  578,  583 

projections  into  (tee  Phojeotions),  583 

hoards  in,  584 

prevention  of  obstructions  in,  584 

penalty  for  obstructing,  584,  585 

expenses  of  removing  obstructions,  how  recovered,  587 

new,  provisions  ag.ainst  accidents  in  laying  out,  585 

subsoil  under  street  not  to  be  removed  without  consent  of  vestry,  607 

"  new,"  meaning  of,  001 
under  Publio  Health  Aots, 

meaning  of  word,  615,  GIG,  637 

includes  private  street,  wlien,  G18  )(. 

to  vest  in  urban  authority,  623 

repair  of,  624 

private  ;  paving,  etc.,  of,  compellable,  624 
„        adoption  of,  640 

expenses  thereby  incurred,  how  recoverable,  619,  620 

apportionment  of  sucli  expenses,  626  n. 

exemption  of  incumbent  of  church,  etc.,  from  same,  627 

when  sewered,  etc.,  may  be  declared  liighways,  G27,  640 

purcliase  of  premises  for  improving  or  constructing,  627 

power  to  make  byehiws  as  to,  628 

lino  of  (see  Line  of  Building) 

projections  in  (see  Projections) 

prorision  f<ir  landlord  to  have  miming  of  (see  Roads),  414 

proviso  in  huihling  Jease  far  lessor  to  malie  miiii,  442 

STREET  BOXES, 

for  electric  wires,  are  "  buildings,  structures,  or  works "  within  s.  71  of  tl  o 
Loudon  Building  Act,  1891.. 507  v. 

STRIKES, 

performance  of  work  prevented  by,  125  n. 

provision  as  to  time  of  completing  work  in  case  of,  137 

Precedeids  <•/  such  jtroi'isions,  377,  39G 

STRUCTURE  (see  Danqebdus  and  Neglected  Stuuctdres), 
meaning  of,  in  s.  22  of  London  Building  Act,  1894. .489,  490 
whether  garden  wall  is,  489  n. 

„        iron  glass  sbelter  or  portico  is,  489  n. 

IThe  italic)  refer  to  the  Precedents.} 
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fraalhififr  lUlnf  in  ptrfurming,  100 

8UB-CONTRACTOUS, 
efliptoyBMot  of,  SSI 

eonaent  of  employer  lo,  40 
to  whom  thf-y  are  rtaponaiblc,  40 
dffault  or  ilcUy  hj,  41 

„      employer  not  impliedly  likblo  for,  41 
mar  be  boosd  by  head  eootmct,  il 
ri^blaor.  ■■"  t>".i.l.r--  >..nkni|>tcy.  42,  IC8.  Ift) 
ebkiiM  p'  .  ■hnll  oimply  with  ■pociflcntion,  42 

duDii^-  .  i\ajeU  by,  tiSI 

pf  ■  tf,rk  L>  he  fr/ormnl  6jf,  390 

■n  - /..r  (/.loKijrt,  SI*".! 

ngrrrm-  •! '■■j, '■  -I  r  maf  f-mplrtr  nn  iU^ti<ill,an'l  rfcorfr  eipmtct  fnnm 

tuh-eontrael  ' 

SUIU.KASE, 

ooTcnuiU  in  C*"  r..rrvA!m»),  240 
eiprMi  eoTcon  '  -I «•<.<■,  210 

rebtioo  bp<w<  «r>r  nnd  •ablrawv, 

■giwui''  •  ■  I  be  iiuc-rtrU  in,  l.'l 

aararari. 

ly  >impuii|K  of  'Mtrt  omtpritnl  in  a»  agrttw^mt  fur  a  Inut,  li  huititrr 

lit   K. 


nUlin^  hmil'lintj*,  4i:i  n. 
tJ|M!l   i-,^i  V 

nincr.  u  if  by  tenant.  CO  n. 
h  >I  I  ftiw. '£0 
HI  haaer  of  frocbftld,  SCO 

obligation  of.  '.  .  2(iO 

may  be  " owner.' 'wiUiiu  I'uLlic  11..   lUi  U^ondon)  Act,  1891  ..Ol:t  h 

-8UI1STAXTIA1," 

merely  a  rcUtire  term.  :H 

hi  >' " 

xion  tlaiMing  Act,  I8!>l,  tcrrice  of,  538 
r  latiiig  t-i  daareroiu  atrartort*,  .'i^7 
nndcr  Molmpolu  Maoagrmeot  Acta,  nrrko  of,  SM 

81'PEBIXTKXDINO  ARCHITECT  (a«  AacHmwr) 

sum: 

.,f  :  ,-mtlooa,  78 

dck-gsU'jn  .jf,  78 

[TV  itiilif  rr/.-r  to  UU  Prrtmlmtt  ] 
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SUPPORT,  EIGHT  TO,  329-343  (,and  gee  Table  of  Contents,  Chap.  XXV., 
p.  329) 
definition  of,  329 
how  acquired,  332 
implied  grant  of,  332 
effect  of  reservation  of  mines,  332,  333 
nature  and  extent  of  right,  330-340 
of  land,  330-332 

is  a  natural  right,  330,  330  n. 

■when  varied  by  conveyance  or  agreement,  330  n.,  331 
effect  of  removal  of  minerals  on,  330 
extent  of  right,  330 
right  of  landowner  to,  331 

reservation  of,  distinguished  from  exception,  331  »'. 
how  riglit  affected  by  building,  331 
reservation  of  minerals  by  lessor,  331,  332 
of  buildings,  333-335 
how  acquired,  333 
right  to,  333 

easement  of  support  for  buildings,  333 
express  grant,  333,  334 
implied  grant,  334 
by  vendor,  334 

measure  of  damages  for  interference  with,  334 
implied  warranty  of  support,  334 

where  there  are  building  plots,  334  n. 
implied  reservation  of  support,  335 

where  subsoil  granted,  surface  retained,  335 
prescriptive  right  to  support  from  land,  335-330 

lateral  support  presumed,  33G  n. 
secret  enjoyment  of  support,  330 

enjoyment  for  twenty  years,  33G 

knowledge  of  person  against  whom  a  right  of  support  is  claimed,  33G 
casement  of  support  whore  houses  adjoin,  337 
knowledge  of  servient  owner,  337 
limitation  of  the  doctrine,  337 
right  to  support  where  houses  built  together,  337 
separate  walls  and  foundations,  338 
duty  to  take  care  where  pulling  down,  338 
no  absolute  duty  to  shore  up,  338 
from  subjacent  and  adjacent  soil,  333 
removing  support  by  draining  underground  water,  335 
from  adjacent  buildings,  337-338 
„  „  „  under  Prescription  Act,  338 

,,  „  „  where  there  are  intervening  buildings,  339 

extinction  of  the  right  of  support,  339-340 
limited  supjiort  from  buildings,  339 
imposition  of  greater  pressure  on  the  land,  339 
increasing  weight  of  ancient  buildings,  340 
pulling  down  for  purposes  of  repair,  340 
remedies  for  disturbance  of  the  right,  340-342 

right  to  sue  for  disturbance  of  support,  340,  341 
when  cause  of  action  arises,  341 
remedy  for  prospective  damage.  34 1 
when  right  to  injuncti(jn  accrues,  342 
in  case  of  buildings  in  flats,  342 
rights  of  upper  owners,  342 
where  rooms  let  on  a  floor,  342 
obligation  to  rejiair,  ."42 
of  sewer,  liability  of  landowner  for,  G17  ii. 

(SURKTY  (see  Guarantee), 

condition  precedent  to  employer's  liability,  25 

[TAe  italics  refer  to  the  rrecedeuts.^ 
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8URKI'  '.t. 

■I  r  new  fi-'-hitfx-t  moT  HtaebarKv,  'M 

^>  ■'»■  ••inployer.  27 

r. .  .  1,1  gire  tinif,  W 
■  y  omtrectur,  ?7 
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where  contrmrlDr  b>  tijirn^  lunatic,  28 
in  p>mlm.-t  with  !""-n|  mitboritv,  29 
d.    •  ».     ■ 

for  >iuildin)(  onitnrt,  2>i  h. 

omlrii'.  ■'"*  *"' 

jo<lini>< :  '  '.  2M 

PneuJtui  ..   -        ..- 1 -Hj  H. 

„  eoulraei  in  ttkiek  mrrlirt  Join,  380  N. 

SUBVEYOnCw  A«cii:  ■  r  SiKTEToa) 

of  liiirhw»y«.  i».w.  •  t.\,  580 
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..■.■■  ■  '"jufy.  317 

SUSPENSION. 

of  work,  in  breaob  of  oontrmet.  djtmsgr*  nwurtlod  fKr,  GOi 
of  mrrk,  tmptop^  any  ortUr,  896 

„  'I  plant,  ete^  on,  388 
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TAVERN  (•«•  PcBLio-aociB;  Ttxori;  Cotihasts) 

TAXF-S  4.il  ■.  (t«  Batm:  Lasid  Tax  ;  nmt  kta'lin-j  to  Cb»p.  XXVIF.,  p.  I*) 

TE(  IINKAL  WdUDS. 

■dnijiibilitr  to  vxpUin.  31 

TELEPHONf; 

right  to  oreel  wire  of,  acroia  *treot,  580  a. 

TKMI'ORARY   l'.Ki:iTIii\S, 

BBd«r  London  Bnildiaf  Act.  IBM, 

11[.!  . .  .'>12 

in' 

*1m  1     .       :i.     .    ,     .  I,    .   ^     t  ■<  rifBrv;  i»,  5l:i  n. 

r-\<  irji  r-  'r   \  i^-  lit  !•.  .'>I3  II. 

^     w«-i'  II  -ia!  !■  1*.  ."-ri  M. 

„       cr«l  m'  r<  .'   i    t  •  "Sioi'  it,  51  i  K. 
ormflilintin  "f  r  il'.t  ,1.    .13 
rrp'  '  Ui  plaiu  for,  019 

li.  ■  14  a. 

OOO'llil'T.i     I  aolo  ■•  t>,  401 

TENANT  (•«•  OrrrrrrBX 

illlkil(MwTi  !  tIL) 

fm<n  T»<»r  t  '•••  TrA«  TO  YkaM) 

at  »   ■■    ■  ■         ■:! 

1  ^  con  a. 

..,  Mw.  ...  ...wreet  OMjr  b«  *<owoor  "  within  the  I>'n<loo 
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TENANT  FOE  LIFE, 

liability  of,  for  expenses  of  the  CouncU  under  the  London  Building  Act,  1S91 . 
525  11. 

TENANT-IN-TAIL  (see  Settled  Land  Act),  15 
building  lease  or  agreement  by,  4 

TENANTS  IN  COMMON, 

of  party  wall,  rights  and  liabilities  c",  323  (ami!  see  Party  Wall) 

building  lease  hj,funn  of,  427  n. 

TENDEE, 

generally,  19 
form  of,  20 

may  be  headed  by  the  word  "  estimate,"  20 
bill  of  quantities,  usual  method  of  obtaining,  8 
preparation  of,  20 
mistake  in,  20 

when  tender  and  specification  form  contract,  16  n. 
where  acceptance  of  conditional  upon  signing  contract,  19,  21 
acceptance  of,  by  local  authority,  21 
insertion  of  new  term  in  acceptance  of,  22 
limitation  of  time  for  acceptance  of,  22 
whether  advertisement  for,  amounts  to  express  offer,  22 
effect  of  acceptance  of,  24 
the  lowest  tender,  what  is,  23 
of  indefiuite  amount,  23,  24 
withdrawal  of  invitation  to  tender,  23 
withdrawal  of,  23 

agreement  not  to  tender  in  competition,  23 
fraud  in  making  or  inviting  tender,  24 
■     architect  procuring,  25 

of  amends  before  action  under  Metropolis  Management  Acts,  587 
form  for  makltuj.for  pluts  to  be  let  on  buildiixj  leases,  427 
„     of  advertisement  for,  for  executimj  repairs,  372 
,,    of,  for  a  buildimj  contract,  372 

THEATEES  («fe  Public  Building), 

powers  of  Loudon  County  Council  over,  602 

TIME  (see  PENALTiEa  ;  Acqciescence), 

delay  in  allowing  builder  to  commence,  34,  113,  114 

conditions  as  to,  of  completion  of  building  contract,  136,  137 

reasonable,  condition  to  complete  within,  137  n. 

when  "  of  the  essence  of  the  contract,"  137 

general  rules  as  to,  137-138 

delay  caused  by  employer,  no  penalties  recoverable,  148 

for  disclaimer,  163,  164 

equitable  construction  of  stipulations  as  to,  137 

time  made  essential  by  express  agreement  by  notice,  137 

,,  ,,  subject  of  contract,  138 

where  question  of  time  settled  by  employers,  138 
slight  delay  in  completion,  138 
meaning  of  particular  terms  as  to  time,  138,  139 

"directly,"  138 

"forthwith,"  138 

"  from  "  or  "  after  "  specified  event,  139 

"at"  or  "on"  a  certain  time  or  event,  139 

"  months,"  139,  139  n. 
effect  of  extras  on  time  conditions,  139-141,  149 
order  for  extra  work  may  extend  time,  140 

„  „  „  relieve  builder  of  liability  to  pay  damages,  141 

{The  italics  refer  to  the  Precedents.^ 
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TITHK8. 

pmruiniu  >■<  (n,  iii  fuwHtuml  </  •o/r,  IftA 

TITLK  LANI)l.OBn-8, 

pmriaiiini  of  Venilor  and  rurchatcr  Act,  1874,  ami  C'unTryanciii);  Act,  IttHI,  a* 

to,  62 
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mpai.ing  of,  478  n. 
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•fcliiiu  of,  iamqwnttnl  with  Public  llmltli  Act,  I87j.  .631,  £12 
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TRXT>ES- continued. 
offensive, 

general  covcnaut  against,  or  nuieancee,  175,  232 

where  covenant  against  "  offensive  "  trades,  232 

liability  of  landlord  for,  ou  his  land,  233 

bone  boiling,  232  it. 

small-pox  hospital,  232  n. 
which  may  be  a  nTiisance, 

general  covenant  against,  232-234 

distinction  between  nuisance,  annoyance,  and  grievance,  232  ii. 

when  lessor  restrained  from  permitting  his  tenants  to  carry  on,  in  breach 
of  his  covenant,  233.  231 

trifling  annoyance,  233 
when  tenant  Imund  by  landlord's  covenant  against  trades,  266 
acquiescence  in  breach  of  covenant  against,  233  (see  Acquiescence,  Stand- 
ing by) 
covenants  against,  how  far  user  witliout  structural  alteration  a  breach,  231 

„  „  under  penalty  of  monthly  sum,  breacli  restrained,  234 

landlord's  liability  to  enforce  covenants  against,  256 
resenvUinn  in  lease  of  additional  rent  if  premises  used  for,  434  n. 
covenants  in  building  Icagcs,  etc.,  against,  436,  440 

TREES, 

in  streets,  penalty  for  damage  of,  624 

TRESPASS. 

liability  of  officers  and  servants  for,  209 

in  removing  support,  311 
between  joint  owners  of  party  wall  (see  Party  Wall).  320 

„        tenants  in  common  of  liedge,  326 
fact  that  compliance  with  notice  under  London  Building  Act,  1891.  may  involve, 
no  excuse,  531  n. 
aliter  under  the  Factory  Act,  1901.  .561  n. 

TRESPASSER,  • 

on  premises  during  erection  of  building,  liability  for  injury  to,  208 
removing  support  to  a  building,  341 

TRIBUNAL  OF  APPEAL, 

definition  of,  in  London  Building  Act,  1894.  .481 
appeals  as  to  streets,  488 
„  „      distance  of  buildings  from  streets,  480 

„  „       line  of  building,  491 

provisions  relating  to  escape  from  fire  under  London  Buildin"  Act   1905.  ,5(i7 
constitution  of,  537 
enforcement  of  orders  of,  538 

expenses  of  officers  of  Council  when  appearing  before,  537 
fees  received  by,  to  be  paid  to  Council,  538 
may  state  a  case  for  High  Court,  537 
officers  of,  573 
procedure  of,  537,  538 

powers  of,  to  revise  decision  of  superintending  architect,  537  n. 
„  award  costs,  537  n. 

TRUSTEES  (see  Bankruptcy), 

of  building  land,  personal  liability  on  contracts,  47 

advancing  money  on  mortgage,  135 

of  creditor's  deed,  completion  of  debtor's  contract  by,  130,  ]59  ». 

in  bankruptcy,  priority  of,  over  assignee  after  time  of  completion,  130 

performance  of  contract  by,  159 

rights  of,  adopting  building  contract,  159, 160 


[The  italics  refer  to  the  Precedents.'] 
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Bin 
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VIEW  (see  Pr.ospECT ;  Light), 

2wwer  to  landlord  to  enter  to  view  loorks,  404 

VOUCHERS, 

mvenant  to  inoduce,  435 

WAGES  (see  Payment), 

condition  for  employer  to  find  money  for,  377 
to  he  paid  at  huihling,  395 

WAIVER  (see  Time  :  Penalties;  Acquiescence), 
of  forfeiture  under  building  lease  or  contract,  155 

„         a  question  for  jury,  155 
of  breach  of  contract  to  build,  222,  223,  249 

of  provisions  of  building  contract,  architect  has  no  power  as  to,  (jijo 
of  penalty,  l.")0 
of  time  condition,  137 

of  covenant  with  some  of  several  lessees,  246 
provision  for,  of  penalty  in  case  of  accident,  391 
„  „  „  strike,  377 

AVALLS  (see  Party  Wall), 

whether  or  not  a  "  building,"  226  n. 
under  the  London  Building  Act,  1894, 

"  external,"  meaning  of,  478,  478  n. 

„  „  in  covenant  to  repair,  478  n. 

"  cross,"  meaning  of,  478 

"  base"  of,  meaning  of,  478 

structure  and  thickness  of,  500-502,  548-552 

recesses  and  openings  in,  500 

external  timber  in,  501 

„       height  and  thickness  of,  501 

of  dwelling-houses,  rules  for,  548-550 

of  buildings  of  the  warehouse  class,  550,  551 

byclaws  as  to  substance  of,  G42 

partly  destroyed,  when  whole  wall  to  be  pulled  down,  544 

WAREHOUSE  CLASS,  BUILDING  OF  THE, 

rules  of  London  Building  Act  for  separation  of,  510 
„  „  „  walls  of,  550, 551 

definition  of,  in  London  Building  Act,  1894.. 479,  480 

WARRANTY  (see  Gdarantee) 
of  authority,  48,  91 

breach  of,  by  architect,  91 

directors  of  company  may  be  liable  on,  48 

WATER  (and  see  Water  Compaky), 
covenant  as  to  supply  of,  257 
underground,  draining  of,  335 
support  from  bed  of  wet  sand,  335 
right  to  discharge,  from  houses,  283,  284 

duty  of  person  building  not  to  throw,  on  to  neighbour's  laud,  283 
right  by  prescription  to  compel  neighbour  to  receive,  283 
extinction  of  easement  with  regard  to,  284 
for  domestic  purposes.  355  (and  see  AVater  Company) 
6u]iply  cjf,  to  houses  354  (see  Water  Company) 
under  Public  Health  (London)  Act,  1891, 

all  houses  to  have  proper  supply  of,  611 

no  new  house  to  be  occupied  until  supply  of  water  provided,  611 

cutting  off  supply  of,  611 
tjra7it  if  riijht  of  passar/e  of,  in  buihlinij  lease,  430,  434 
reserration  of  such  n'riht  in  huildimj  lease,  430,  434 
covenant  for  free  liberty  of  watercourse,  440 

{The  italics  refer  to  the  Precedents.^ 
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MATF:n-<  I f)Sfrrs. 

osdtr  Psbhc  Us«lth  (London)  Ael.  IMl. 

ill  Ui  >  •,  ete.,  tiiU 

in  »  '  li> 

■Duaotiiii  ol  wtri  'a. 

b)rcUwi  a*  til,  '  q. 

oivacf^l'  ,'>ii>,  <)li 

liabilit]r  <  :  .  <'tc.,  for  iinpro|H  r  (Miutniction  of,  til  I 

;    .  .J  n. 

nmd*r  Pablie  HMlth  Acu, 

no  huUM  to  U'  vrirtaxl  wiUtout,  (i'JI 

oowtructiun  »f,  nu]t  tn'  ci>iii|«'ll<<>l,  li'JI 
„  puiiculur  kind  of.  il'JI 

vttrth-cluaft  may  bu  ■ubalituU.xl  for,  022 

in  factorira,  CXi,  S3» 

palilir,  e-Si 

In  )>'  ki ))(  M)  Miiiit  to  Ixvomi'  nuinno-,  >il.i 

i'lKmiiiutiuQ  of.  ou  o>>iu|<lttiiit,  i',Ti 
pivrition  if  lo,  in  atvenanU  bflteern  pitrekii^ri,  4.'i'J 

„  „       III  eonditimu  uf  tal»,  ICJ 

WATKU  ft  LITANY. 

AcU  roc';'   "  •■ i..  i  ..         . 

power*  •  y\  'XA 

nuiT  bn-.ii.    ,        ;  .  ■     lay  pipi*,  :t5.l,  'XA 

righU  of,  liver  privnU'  ruudu,  .164 
hiclit  lu  JviiuukI  tui'ply  of  wulrr  tn  hiMW>-«  frnm,  JLM 
•apply  of  «atcr  for  domi-atic  |'ii 
-  1' 

^  .,  Wojihin;;  li'if^'  :»:.  ,  .Kt.i 

^  Uilh«,  ^l.Vi 

>aae.  .HiA 


lUbilitr  of.  «hcra  1  iVJi 

l»t«a  fti  > 

Oiai  1  il  Tnlur,"  :04  K. 

wbcTDOm..    .    -.- ^    ■   ,    1.1.  1..1.  .  1..  .-..tnt.  .-v'.    'LV>,3M 

power  of  owner  to  rtmoi' 

....  „         \    ■  -  .      ;  '  fipo  nn<l  bu  iioaic,  3A0 

(it[  '  f  cock*  itiid  cwUiriw  bjr,  m'i 

■U|  T 

IB'  '  ■"  M. 

U>) 

pnw...  ...     ,  .  aluc,"  UM  M. 

WATKUWUBK.'>. 

dcflnilino  of.  uwlec  I'uU.c  ll»lli>  Act,  I87S..G1U 

WAY  (»«•  Stuiit). 

dcflniUnn,  In  t.oadoa  Ilailding  Act,  lK>t..i7G 

WAY.  nifillT  <■: 

macrTidtol' ■  ..  mc.  natare  of.  268 

when  e-  .  lu  jjiiiiti  (,•«  ri.Ajn),  67,  SCO 

of  new-  - 

whether,  |.  >^<-  •     i  ;,-ntnt  'it  land  without  eipn-a*  montinn,  271 

ca«ome:it  <>f  n"-<^r««ily,  271  a. 

omliniXHiA  aii'l   it'i  <k.'>  III  '  AiM  rn.  aU.  JTO.  271 

pr<jTi*iona  of  i  "ral  wofxU,  'i73,  271 


[TV  liniiM  t*/rr  lu  (A«  /'reodml*.] 
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AVAY,  BIOHT  OF-cnnlinuol. 

whctlicT  "  appurteuanccs  "  will  pass  a,  273 

„       "  all  ways  now  nspil  or  enjoyed,"  273 
effect  of  alteration  in  condition  of  property  on  extent  of,  27G 
grantee  of,  may  lay  down  flagstone  in  road,  276 
can  be  used  only  to  go  to  dominant  tenement,  277 
colourable  use  not  allowed,  277 

reservation  in  favour  of  grantor  of,  by  implication,  272 
implied  to  grantor,  for  what  purpose  and  to  what  extent,  272 
„       reservation  of,  272 

„  „  where  there  is  notice  of  a  building  scheme,  272 

„  „  „  „        a  grant  of  a  landlocked  close,  272  II. 

,,  „  distinguished  from  implied  grant,  270  n. 

„        general  words  under  the  Conveyancing  Act,  1881  ..273,  271 
eiTect  of  general  words,  273 

reservation  of,  should  be  expressly  mentioned  in  conveyance,  268 
extent  of,  27.V277  (sfe  Roads) 
how  gained  by  prescription.  274,  275 

continuous  enjoyment,  275 

cflfect  of  licences  or  permission,  275 

where  road  occasionally  stopped  up,  275  n. 
disturbance  of.  remedies  in  respect  of,  277-278 

action  by  lessee  for,  278 

by  abatement,  278 

by  action  for  damages  or  injunction,  278 

of  reversioner,  278 
granted  to  public  (see  Highway),  280 
f/rant  of,  in  huihlinrj  lease,  443 
reservation  of,  in  building  lease,  443 

„  „  „        grant,  448 

form  of  exchamje  of.hy  ownern  through  their  refpective  premises,  465  ». 
way  leare,form  of  grant  o/,  465  n. 

WEATHER, 

severity  of,  effect  on  time  conditions,  141 

"  WEEKLY  ACCOUNTS," 
meaning  of,  33 

WILL,  TENANT  AT  (sec  Tenant) 

WOODEN  STEUCTURES, 

not  to  be  erected  without  licence,  513,  514 
when  licence  for  erection  of,  not  required,  514 
penalty  for  erecting  without  licence,  541 

WORDS  AND  PHRASES  (see  also  Olossary.  p.  G87;  Pefinilanis,  London 
Building  Act,  1894,  pp.  476-481 ;  Definitions,  London  Building  Act, 
1905,  pp.  559,  560  ;  and  see  p.  430,  note  (n)), 

"  a  house,"  covenant  to  build,  223 

"absolute  assignment,"  128,  130  n. 

"abutting,"  493  n. 

"  actual  cost,"  152 

"adjoining,"  225,  480  n. 

"  adjoining  or  contiguous  "  land,  304,  408  m. 

"  all  those  premises  at,  etc.,  as  per  plan,"  68 

"alteration  and  amendment,"  in  s.  41  of  the  Public  Health  (London)  Act, 
1891.. 611 

"  appurtenances,"  273 

"  as  shown  on  plan,"  68 

"at"  or  "on"  a  certain  time  or  event,  139 

"brick-built  house,"  .34 

[T/ie  italics  refer  to  the  Precedents.'] 
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WORDS  AND  PUBA8B8  (amUmmti). 

-  biuMioK,"  34 

-  builJinK."  ia  ooonaeUtxi  vith  the  riKht  U>  liehl,  S8S 

■*  buil.lmg."  within  the  l«Da.>D  Unilding  Aot,  181M..476  n.,  477  n. 
**  busini'a*  iin-miacA,"  Ao 

-  b>  ••■  ff  "  wboM  order,  V!13 
"  r; 

"a.;..    .  ■■2H 

"oooiplct  > 

"coo»tni'-  i  tr.1 1>  bo  »i\"  511  ». 

**Oi0*(ni<-Uta  uulio,"  'iM 

-dcfctH*."  110 

-  dirrctly."  138 

"  dwcUiDK-hooM  or  aOtet  boUdingr,"  mcaniDi;  of,  u  ummI  in  *.  S  of  the  Treacrip- 

tiaa  Aet,80S 
"ezeMdf  thirty  toei  In  heiehC  479  a. 
"estenkl  wmll,"  in  n  o>vi'iuknt  V'  rt-puir,  478  ■>. 
"eztnordioary  traffic."  ••l> 
"eittmnfdinary  ox|i«a*<-*,"  °J13 
-extna,"  183 
'*r««fuBrpnt,''S17 
■*  taal  Mrtiflcstr,"  M 
-furthwilh."  138 

**  from  "  or  "  after  "  ■  apwifled  ercnt,  189 
"nooad  not,"  'iH 

"  unmHiatr-  pr»w«.mijnn  i«  rrqnired."  52 
-ir-  ■  •  light,  306.  307 

-1.  5 

"I^.n.!  II.    n  I  i.'>ndoQ  OoildioL' Art,  180I..ISI.  4RI  H. 

"Dclanaoal  «<> 

"I,.  .. 

"  DOW  or 

"now  Q»ii  T  .  lij  v.^i  uj.  .-.  »ii'  .    -..I 

-  DoiaaaM,"  r« 
"uflaoaiTi!  tradi-,"  23*^ 
"one  baildiOK  tia\j,"  61G  a. 
-optrwit. ."  ■.--•s 

-or.!  !:.•■ 

-■>.  if  I/wlon  Uaildin?  Art,  I8M..480.  480  a. 

'V^.;  - ■  U«.l.>a  Uoilding  Act,  '.Vif\  327 

-pcrfarH,"23a.237 

I  acsrioTj^l."  u.l.  r  •  :U    f  t/>iuL>n  KuiUling  Art,  1801. .4.il  a 


"primfc^  -ua/ra<-<,  389 

-  procraai  nrt 
-pidiebaUdi 

-rvbaUa 

-rBot<l.«-  -IT 

-ftrarl.'  i«ia. 

"t/kTmHan,"  *T7  a. 

"•MMlara  or  bnildlni:.''  489 

-Mil^aet  to  •  anotnet  to  be  arttlrd."  S03 

-a»tif  Dlial.-54 

"•abaUotial  dMaasra"  owiar  I"  dppriratino  nf  light,  314 

-  Ukra  dowm."  4»l 

**  lo  baild  a  hiioaa,"  eomiaat,  ttt 
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WORDS  AND  PHRASES— co)!(/nj(er7. 

"together  with  all   ways  appertaining  or   with   any  parts  thereof  uaol  or 

enjoyed,"  273  n. 
"topmost  storey,"  478  n. 
"  twelvemonth,"  139  ?i. 
"undue  preference,"  351  ?i. 
"  usual "  covenants,  222 

"  vertically  or  horizontally  "  (s.  5  (20)  of  London  Building  Act,  1894),  479  n. 
"weekly  accounts,"  33 

"  with  lights  and  appurtenances,"  grant  of  land  with,  298 
"work-place,"  610 
"  yards,"  65 

■WORKMEN  (see  Wages), 

liability  of,  for  tortious  Acts,  209,  210 

„        „         improper  construction  of  water-closets,  etc.,  Gil 
poicer  to  dischartje,  384,  395 

■WORKING  CLASS, 

persons  of  the,  meaning  of,  487  n. 

WORKMEN'S  COMPENSATION, 

provision  for,  in  huildintj  contract,  381 


YEAR  TO  YEAR,  TENANT  FROM, 

spending  money  on  land  in  expectation  of  having  lease  granted,  60,  CI 
whether  an  "owner"  under  London  Building  Act,  480  n. 


[The  italics  refer  to  the  rrecedenta.'] 
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WILUAM    CLOWES   AND   SONS,    LIMITRP, 
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PKKLIMINAKV    N<  (TK. 

WiiiLK  thU  Supplomcnt  wiu  in  prfparatioii  the  pulilic  and  tlio  profeM>ion  were 

grieved  ^>  learn  uf  the  dutth  of  Ilj^  Honour  Judge   Kiiulen,  the  author  uf  tbu 

First  Edition  •>(  this  work. 

Tbc   object   of    thin    Supplement    It   to   8U|>ply    tbo    lawyer  witli  Nuituble 

refen-nccs  to  all  the  Important  cose*  relating  to  building  contracts  which  have 

been  decided    sinc«    the    hut    edition.     With    n'garrl    to    decLiionJi  which    are 

reportol  in  law  reports,  it  hoa  lieen  found  ini|)Oii.<<iblc,  owing  to  limitatioiu  of 

•pace,  to  give  much   more  than  a  liare  reference.     The  writer,   however,  haa 

endcavoure<i  to  deal  nt  tjrcaU'r  lenj^th  with  ct-rtnin  ovsoa  tried  iiinoe  lOOG,  which 

have  not  been  included  in  the  regular  reports.      Amongit  these  are  IhirUm  v. 

llewuUf  (p.  71);  SU^ns  V.   Mrtets  .1-   Dacit   (p.    188);  FreriHam  v.  MiddUUm 

Eteeirie  Trnelion  Co.  (p.  383).    These  ileciuonn  appenr  to  lie  of  great  importano? 

to    the    building  worltl.      "ne  other  comj,   naim-ly  A'l>-i^k'$   Triith-r  v.   Itridge 

Jl.V.C.  (\>.  •l>">>,  not  yet  rcport<Nl,  will  ai>{«nr  shortly  in  the  #/•«/»<•>•  t>/  Ike  I'eacr. 

Care  baa  Iwen  t«k>*n  to  pnictire  extract*  from    the    nborthand    note*   of  the 

jndgmenta,  lu  that  the  |Muaages  i{Uoted  in  thit  Supplement  ni.ty  tie  declared  to 

be  authentic. 

W.   V.   \\. 

1,  BaicK  Com,  Tssirui, 
J/ay,  lOU. 


EM1>I-:XS    l;riLl>L.\G    CUMILVCTS. 

ACCDMCT    NOT    W.UlllANTKD. 

r«ge  1 :  ■    U 

•  .  ■        .   .  '■>'™ 

fn>iu    Uiv   hoiu-tit   tumtiiJifii   ol   tluniM-hcii   or  their  ogcnU.      In   a  contmct 

t.,   .  ...ut..  c«-rtain   ncwojfi'   »..rl.-    ili.    i.l  mhi.iT^   •-ovvniuitcd   to  do  the  workH 

II  the  drikwiiiKit  uinl  "K  to  the  drawing*,  etc.,  kod 

In,-   .11  1.  i.. hint*  ■      '■  .1       -  :..       /.I  -•    ••    ,itC 

in  wntiiic  u(  t:  -lou 

I  tu  I  not 

nun  the 

iiiK  wall 

1  f'.r  the 

I  '.he 

_      .         1    ;         .  n  of 

'ivd  tlie  workn  nt  the  extra  coat.     It  wa»  alio  allcgeal 

,    ,.iul    fr      i.i-<i-    ..,,-,.  .r..„.  ,.•,.,!    j),p    ktructuro   and 

I.  itnd  hu<i  iitiflit  to  enter  into  the 

•'         •  -f  a 

.nd 

■iiot 

\,y 

'VIU 

1....:.       '      ,  ■17.) 

ra«r  -30,  line  21.     For  £trM  road  £»M. 

AicKrtASin  or  x  Tknukr. 

Note  (>>.     Winn  r.  Bull  (nifra)  was  followed  in   Sania   Fi  Land  l^o.  v.  Furetlal 
L-nd  Co.  (1910).  00  T.  L.  II.  SiM. 

.\ccRrrA]ici(  or  Tbxkbb  bt  LotjkL  AcTMomTV. 
pgM  2.'  '  tender  cannot  b« 


i  liAip  I'H    '  ■■■■. 

r^f.   C!.'.  :>ft<  r  li:.i    •*•       Willi  n  ,  whirh  r.rr  i  ro.Iiicrd  to 

'hat 

„  ; ,  „ , ..     ..: _- .  . ...  „    ..  ... .: ,  .     en- 

Ution  U  not  liable.     Tho*  in  Mo**  4  Co.,  Ltd.  v.  Sican*fa  (1910),  74  J.  1*.  S61, 


6  Emden's  Building  Contracts — Supplement 

the  plaintiffs,  a  firm  of  contractors,  sent  in  a  tender  -which  was  accepted. 
Upon  their  attending  to  examine  the  drawings,  speciiicatious,  and  general 
conditions,  the  assistant  engineer  of  the  defendants,  in  answer  to  a  question, 
said  the  conditions  were  ordinary  conditions.  The  defendants  upon  sub- 
sequently reading  the  conditions  found  that  they  were  unusual,  aud  refused  to 
go  on  with  the  contract.  They  were  held  to  be  entitled  to  do  this  and  to 
recover  a  sum  of  i'lOl  Is.  which  they  had  paid  as  a  deposit.  .  .  . 

P.VKOL  Evidence  when  Conte.\cts  aee  in  Writing. 

Page  33,  after  note  (o).  See  also  as  to  parol  evidence  when  contracts  are  in  writing, 
Formhij  v.  Formhy,  [1910]  W.  N.  48;  162  L.  T.  116  ;  54  Sol.  Jo.  269,  in  which 
it  was  held  that  where  a  contract  in  writing  for  the  erection  of  houses  is  entered 
into  between  a  builder  and  a  person  who  is  described  throughout  as,  and  signs 
himself  "  proprietor,"  parol  evidence  is  not  admissable  to  show  that,  in  fact, 
he  is  merely  agent  for  another,  although  he  may  be  a  "  man  of  straw." 

Page  44,  add  to  note  (^i).  Lawford  v.  Billcricay  B.  D.  C.  was  followed  in  Bourne  v. 
Marylebone  Borough  CoinicH,  [1908J  W.  N.  52;  72  J.  P.  306;  24  T.  L.  R.  613; 
6  L.  G.  i;.  1141. 

CONTKACT    UNDER    SeAI. 

Page  45,  after  note  (?().  Williams  v.  Barvwvth  U.  B.  C.  was  followed  in  Hunt  v. 
Acton  Urban  District  Council  (1907),  72  J.  P.  345 ;  6  L.  G.  E.  957. 

Architect  suing  on  a  Qrj.vrr.i/  Meruit. 

Page  71,  after  note  (./).  As  to  recovery  of  an  architect  on  a  quantum  meruit  for  work 
which  he  has  done  for  a  local  authority  under  an  unsealed  contract,  see  Hoilge  v. 
Matlocl-  Bath  U.  C.  (1910),  74  J.  P.  374  ;  26  T.  L.  E.  617  (on  appeal,  where 
appeal  dismissed  on  terms)  ;  8  L.  G.  E.  1127. 

Dismissal  of  Architect. 

Pa^e  71,  after  note  (c).  In  Horton  v.  Hcmslcij  {Times,  February  16,  1908),  ;\Ir.  JIuii- 
Mackenzie  had  to  consider  the  position  of  an  architect  whose  emplojnuent  was 
terminated  before  a  building  estimated  to  cost  ^122,000  was  completed.  The 
architect  sought  remuneration  according  to  the  prescribed  scale  (as  to  which  see 
p.  72,  iwst).  In  giving  judgment,  the  Official  Eeferee  said:  "  If ,  after  part 
performance  of  his  work  by  an  architect,  the  employer  refuses  to  continue  the 
contract  of  emplo.'iauent,  the  architect  can  recover  for  all  sums  due  for  services 
rendered  before  refusal,  and  for  what  he  has  lost  by  not  being  permitted  to 
complete  the  contract  of  emplo;\TOent ;  or  he  may  treat  the  contract  as  re- 
scinded and  recover  the  value  of  the  services  he  has  rendered."  It  may  be 
mentioned  that  in  that  case  the  Official  Referee  refused  to  adopt  the  scale,  but 
allowed  the  architect  to  have  3i  per  cent,  on  JE90,000.  The  figure  ^120,000  did 
not  apply,  as  the  building  owners  bad  power  to  make  alterations  which  would 
reduce  the  cost. 

Duty  to  supervise  Works. 

Page  78,  after  note  (c).  Dry  rot  has  also  been  a  soiuxe  of  trouble  to  architects  in 
certain  English  cases,  see  e.g.,  Grove  v.  Judge  (1909),  L.  T.  Jo.,  Feb.  13, 
p.  333;    Shoolhred  v.  Wylcs  and  Migotti,  Times,  Oct.    15,   1909;   Leicester 
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OutnlianM  r.  TroUope  (1911),  TS  J.  V.  107.     In  thU  cam  k  finu  of  which  lh« 

'   '  ■   '   -  •  ■■       •>  I      ■■- -;;  lucnilx'r  wen- ' 1    -     '  -   <    ■•  rbi,  it  bpine 

>  of  iho  M  orkH  Tour  yean 

.  n 
!  x» 

ul  ill    uot 

*■  t     It 

■  ■  .        ■  -» 

toputUi'  t  nt  hia  oniicx)>rniH>.     The  licfi-inlaiit 

... ......  ..,..:  ..  ..  .^  ...-.  tluty  to  f.i.i'. , ..  ■   Liiu  Uviiif;  of  thu  concrete,  ami  allogoti 

that  it  wan  the  tlut%-  of  thr  cleric  of  the  work*.     He  countcrcloinieil  for  ilainnseii, 

»r     '  •   '       •    '  ,,_.,..,,         .   ,      ,    ,  , .,, 

c  lo 

t;  .    i.   to 

■  .  .  not  be 
r<>garUe<i  ai  a  dctAil,  and  that  the  architect  was  liable. 

Xbouoenck  or  .\kcuitkct. 

I"agc  79.    •••                        1                                                ,    .  ..       .        ,,  Juno  8,  1910,  a 

cl.i  :  .                       '  !nl  a  builder  for 

n.  ll  u.L»  ulIt-Rcil  that  pro- 

\.  miijht    '>r   nth'T   Jiifn!'"   of 

viir.i^  lu 

b«<"  '11.                ,                                   1        ,  ■  n 
guilty  of  negligence,  and  damagea  were  awarded  to  the  building  owner. 

ARntrrKtT  k»  \vtvtm\to%. 

V%.-                                                                                                              of  on  ftr  ;a» 

I.     See  an  ■  .jf 

architect  it                                                  >'•   and    *>rT   r.   Allan'i    Itnttrrt  ilulOi, 
47  S.  L  n.  J                                               m7.,  p.  102,  in/ra. 

Page  86,  note  (fc),  laat  line  but  one,  for  5  P.  C.  221  nwd  5  C.  P.  221. 

DrALIXOS   •KTWKKJS    ARcniTKCT    AXn    Dt'lLnRB. 

Page  M.  after  note  (■/).  AnJrrw  v.  fUtnuag  tt  f'n.  wan  diiicuiMM-<l  in  S'itnlaU  Tiimtit 
Fabrik  v.  DrutUr.  190«  2  Ch.  fl"!  :  75  I*  J.  Ch.  798 :  22  T.  L.  R.  724.  where 
Neriilr.  J.,  eipmned  the  view  that  hone«t  might  be  MVervd  from  dinhoneat 
tnuuactiona. 

AtrrwoRinr  or  AafHiTiw-r. 

Page  88,  after  note  (').  It  waa  held  in  Scotland  that  where  a  buililer  contrarted  to 
nae  erir  _.  -   .i       _  i ..       '     I  no  authority  to  wuicUon  tlic  u»e  of  milled 

lime.  '0.| 

Page  HH,  not- 

Page  90.  i>ot<  ■) 

A.  UN..    ailU-ifT    .\fTBOBJTV. 

Page  91.  after  note  (e».  Collt^  v.  Wri^hl  wa«  followed  in  Vonjr  \.  Toynirr,  tl910] 
1  K.  &  213:  79  L.  J.  K.  1).  208;  102  L.  T.  S7  :  28  T.  L.  R.  211. 
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Conduct  of  Architect  in  Relation  to  Certificate. 

Page  102,  add  note  {>»).  The  conduct  of  an  architect  in  relation  to  a  certificate  and 
his  duties  generally  must  now  be  considered  in  the  light  of  the  case  of  Bladiwell 
d-  Co.  V.  Mayor,  etc.,  of  Derby  (1909),  75  J.  P.  129.  E.  Blackwell  &  Co.  had 
contracted  to  do  certain  tramway  work  for  the  Derby  Corporation.  A  certificate 
was  given  by  the  engineer  of  the  Corporation,  but  a  sum  of  jE1500  had  been 
deducted  under  a  penalty  clause  in  respect  of  delay.  Blackwell  &  Co.  objected 
to  this  penalty  on  the  gi'oimd  that  the  delay  was  really  caused  by  the  Corpora- 
tion, through  their  engineer,  in  not  allowing  proper  facilities  for  proceeding 
with  the  work.  The  contention  of  the  company  was  that  the  borough  sm-veyor, 
who  was  ajipoiuted  engineer  under  the  contract,  acted  improperly  and  unfairly 
towards  them.  He  did  not,  according  to  their  view,  distinguish  between  the 
duties  of  an  impartial  engineer  under  the  contract  and  what  he  would  like  to 
do  as  borough  siu'veyor.  The  contract  contained  a  very  wide  arbitration  clause 
providing  that  all  differences  should  be  referred  to  the  engineer.  The  company 
brought  an  action  agamst  the  Corporation.  The  Corporation  took  out  a 
summons  to  stay,  on  the  ground  that  the  dispute  must  be  decided  by  arbitra- 
tion. It  was  contended  that  to  allow  the  matter  to  proceed  to  arbitration 
would  really  be  to  allow  the  engineer  to  be  the  judge  in  his  own  cause,  as  his 
conduct  was  to  be  called  in  question,  and  it  was  pointed  out  that  this  case 
difl'ered  from  all  other  reported  cases  in  this  respect — namely,  that  the  engineer 
would  have  to  be  a  witness  on  the  other  side. 

The  Court  of  Appeal  held  that  the  company  were  entitled  to  have  the 
decision  of  the  Court.  Fletcher  Moulton,  L..J.,  said:  "Each  case  must  be 
decided  on  its  facts,  and  in  my  opinion,  where  the  nature  of  the  dispute  arising 
from  facts  which  were  subsequent  to  the  contract  is  such  that  we  are  of  opinion 
that  the  tribunal  is  not  likely  to  be  able  impartially  to  deal  with  the  dispute, 
it  is  open  to  us,  and  it  would  usually  be  the  duty  of  the  Court,  to  refuse  to 
enforce  the  arbitration  clause.  .  .  .  Corporations  are.  in  my  opinion,  often  too 
fond  of  i^utting  officers  of  theirs  La  the  position  of  engineers  under  a  contract, 
and  they  forget  that,  as  they  are  performing  other  duties  to  the  Corporation, 
there  may  arise  a  conflict  between  then  duties  in  these  other  offices  and 
their  duties  as  engineers  imder  the  contract,  which  may  give  rise  to  unfair 
treatment  to  the  contractor  by  reason  of  the  zeal  with  which  officers  perform 
then-  other  duties."  Buckley,  L..J.,  said  :  "  The  fact  that  the  Referee  was  the 
officer  of  the  Corporation  was  not  sufficient  ground,  but  the  point  here  is  that 
the  contractor's  case — whether  true  or  not  is  a  matter  to  be  determined — is 
this :  I  could  not  complete  my  contract  in  time,  and  the  reason  why  I 
could  not  complete  it  in  time  was  that  you,  the  contractual  referee,  were  an 
unreasonable  person  ;  you  hindered  me  in  every  conceivable  way  ;  you  would 
not  let  me  deposit  any  material  in  such  a  way  as  it  is  usual  to  allow  me 
to  deposit  my  material — in  advance  of  my  work — you  p]laced  all  sorts  of 
impediments  in  my  way.  .  .  .  How  could  you  e.Tpect  him  to  say,  if  he  is 
a  person  of  any  character  at  all,  that  the  acts  which  he  did  were  unreasonable 
acts?  It  is  not  human  nature  to  suppose  that  he  can  properly  determine 
that  he  himself  is  an  vmreasonable  person.  That  is  the  subject  matter  of  the 
dispute.  ...  I  think  that  there  is  sufficient  reason  why  the  matter  should  not 
be  referred,  being  such  as  this  is,  to  this  particular  gentleman."  See  also 
Freeman  rf  Sons  v.  Chester  le  Street  R.  D.  C,  [1911]  1  K.  B.  783 ;  75  J.  P.  132. 
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ErmcT  OK  Labdh  Obdkim  fob  Extbas. 

Page  189.  uiu-r  note  (0-  In  Dfll  v.  DruUingUm  Corpuralitm  (190B),  7'i  J.  V.  45S, 
klUiough  many  altcmtioiiH  and  cxtnui  were  onlcrcd  by  tliu  rni;inc«-r,  the 
cootnicton  unMucccKiidilly  cluiinol  to  almuilon  the  oriKiiml  coiitruct  ami  to  bo 
paid  by  qHtinliint  meruit, 

Ol-rttATIOS    OF    TkNALTV   CukCbB. 

I'«RC  149,  nft*^  noU-  (•).  Where  tlie  contractor  owin);  to  fircuinsUuio<-K  over  which  he 
hiix  no  control,  ih  unable  to  cominencv  \\i*  work  until  after  the  time  lucntioiied 
(or  completion,  IL>lin<  v.  ttiijipy  in  on  authority  (or  the  |iro|>o>tition  that  tho 
penalty  claiiite  do..!  not  run.  In  Fitull.$y  v.  Slrvrtit  (1010),  20  Ont.  I^  ft.  3ai. 
it  woM  held  ((oIlowin)>  Unlinf  v.  t!u]>/iij)  that  the  clniiao  pro\iilin|;  a  |)ennlty  o( 
91  a  day  for  delay  wum  applicable  to  the  H|>ccillc  (icriod  only  ;  luid  did  not 
a{>I>ly  to  delay  ufti-r  the  |M>rind  had  expired.  There  won  in  efTi-el  a  new 
C''  ■  fontnicl  price,  but  •  v 

cl  I  delay  in   the  after   i  :i 

of  I  lielay  the  plointilt  might  be  liable,  but  only  on  proof  o( 

da  „.,!. 

WaIVKK   of  CLACSR   A.1   TO   HXTBA!*. 

Page  188.  after  note  (</).  See  nlito  J.iekton  v.  Komfnrd  11.  D.  C.  (1909),  73  .1.  P.  2-18. 
In  tlut  caae  the  plaintifT  contractetl  to  curry  out  Hewemee  workii  for  the 
di  •■  1.     In  con-.'  1 

II.  -.ivo.       T'                                                                                                                                ;l 

a  7  k.     it  WOK  lield  that 

hi'  lot  price  ;</ii«  extnui. 

T'  I   given   no  tiiuU  certilicato,  and  many  of  the  extnut  were  not 

or4. ■■■■t;:  but  the  defendant*  ba<l  withdrawn  their  plea  of  no  ccrtiD- 

Cftte,  and   tho  pUintiff  had  withdrawn  a  charge  o(   mincondiict  againxt  the 

engineer.     V  t    <>  .<    ,         n  tliin  Ktiitc  o(  the  plcodingn,  tlic  rc(crcc  could 

deal  with  tl  nU. 


luPLirii    AlTII'iKITV    <>1-    AlK  niT>:<  T    At    TH    lljTIHt. 

Page  1H>4,  >''•  r  "  't'   I    '      ^"  >.°r<'  ijii  lit  U)  do  work  /»  Ifir  nilit/arlifn  o(  an  architect 
iij  order  extraii  lliobrrltnn  v.  Jnrrif  (1910),  •15  S. 

L.  ■•.  .i"'  .  <»■'■  >c  >•  >•"  ■  >>>>i-'<l*nt  to  note  that  the  |>owcni  o(  the  architect 
with  regard  to  extra*  are  very  much  wider  i(  the  rontniet  cnaldea  him  to  vary 
tl  .In  Sirrrnt  v.  Mrwrt  ,f  O'lcis 

(I  '  >idton  |>uinted  out  that  in  11.  v. 

I  "-■-... 

pl 

to  nmk  an  ■  r  lim  eon. 

tract,  the  !■;  •■  when  tho 

work  wan  being  carried  out,  the  (raring  tulx'  broke  at  a  conHidemble  depth 
below  0--  -"^—f.  It  wan  then  (ound  impoaaibic,  but  (ortuiiatcly  it  a-a«  found 
to  be  'v,  to  continue  the  Itoring,  (or  by  mean*  o(  an  air  li(t-punip 

,,."'  '  '  '  '      T'         .<-  o(  an  air  lift-pump  liclng  di'cidinl 

II I  waa    given    to   Uic   plaintiff  by   the 
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defendants,  who  were  architects  to  the  builders,  to  put  in  the  ah-  lift  pump. 
Having  so  put  it  in,  he  sought  to  make  the  architects  personally  liable 
on  the  contract,  but  it  was  held  that  he  could  not  do  so.  Dealing  with  the  case 
of  Bex  V.  Pcto  [svjjra),  Lord  Justice  Fletcher  Moulton  pointed  out  that  there 
was  no  power  to  alter  or  vary,  but  there  was  only  a  power  to  direct  extra  work 
and  du-ect  omissions.  Accordmgly,  the  judges  in  that  case  said  that  the  finding 
of  the  jury  that  the  clerk  of  the  works  directed  the  builder  to  vary  the  piling 
was  not  in  accordance  with  the  strict  language  of  the  bond,  and  that  he  "  must, 
in  a  plea  of  performance,  quoad  such  parts  in  which  no  orders  were  given  by 
the  surveyor  to  vary  and  deviate  from  the  original  plan,  show  an  authority 
in  the  surveyor  to  give  such  directions,  or  aver  that,  the  deviation  or  variation 
was  an  omission  or  addition."  Lord  Justice  Moulton  then  said  :  "  It  was  based 
on  the  fact  that  the  word  '  vary '  was  not  there.  If  the  word  '  vary '  had 
been  there,  the  alterations  in  the  mode  of  piling  would  probably  have  been 
covered  by  it,  but  the  Court  said  '  You  have  neither  proved  authority,  because 
it  is  not  within  the  condition  of  the  bond,  nor  have  you  even  averred  that  the 
variation  was  in  the  nature  of  an  addition  or  omission  so  as  to  bring  it  within 
the  meaning  of  the  language  of  the  bond.'  Therefore  I  cannot  see  what  other 
conclusion  they  could  have  come  to.  They  decided  that  non  obstante  veredicto 
the  Crow-n  were  entitled  to  succeed.  It  was  a  decision,  certainly,  that  in  the 
absence  of  the  word  '  vary  '  you  must  prove  that  this  change  may  be  fau'ly 
considered  to  be  an  addition  or  an  omission,  and  if  you  cannot  do  that  you  fail, 
but  it  is  no  decision  as  to  what  the  po  wers  of  an  architect  are  when  there 
is  express  power  to  vary.  Now,  I  quite  agree  that  '  vai-y  '  means  not  so  as  to 
destroy  the  scheme  of  the  whole  thing,  but,  in  my  opinion,  to  substitute  for 
one  well-known  piece  of  machinei-y  an  equivalent,  equally  well  known,  doing 
exactly  the  same  work— certainly  a  different  one,  just  in  the  same  way  as  if 
you  had  ordered  a  Dean  pump,  and  then  you  made  up  your  mind  subsequently 
to  use  another  pump.  In  my  opinion,  I  am  satisfied  that  this  is  within  the 
language  of  the  word  '  vary,'  and  I  am  still  further  satisfied  that  the  case 
of  Bex  V.  Pcto  has  nothing  whatever  to  do  with  this  case,  and  I  think  I  may 
say  has  nothing  to  do  with  any  modern  contract  of  this  kind  in  which  a  power 
to  vary  is  almost  always  expressly  given."  (The  above  extract  from  the  judg- 
ment is  taken  from  the  transcript  of  the  shorthand  note,  which  is  in  the  author's 
possession.) 

Implied  Ordek  by  Employer. 

Page  188,  after  note  (e).  In  a  recent  case,  an  employer  insisted-upon  the  execution 
of  certain  woi-ks  which  he  alleged  were  included  in  the  contract,  but  the 
contractor  maintained  that  they  were  extras.  No  order  in  writing  was  given 
for  the  execution  of  these  works.  It  was  held  that,  in  these  circimistances,  an 
arbitrator  was  justified  in  enforcing  an  implied  promise  by  the  employer  to 
pay  for  the  works  either  as  included  in  the  contract  price  or  as  extras.  {MoUoy 
V.  Liehe  (1910),  102  L.  T.  616.) 

Liability  of  Employers. 

Page  208,  after  note  {)■).  See  also  Odell  v.  Cleveland  House,  Ltd.  (1910),  26  T.  L.  E. 
410 ;  102  L.  T.  602,  where  for  the  purpose  of  demolishing  the  upper  part  of  a 
building,  the  owners,  who  had  employed  an  independent  contractor,  were 
nevertheless  held  liable  to  the  ground  tenant  for  damages  for  not  having  taken 
the  precautions  they  might  have  done  to  prevent  the  mischief.     Parties  may. 
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of  courK«,  contract  out  of  the  act.  For  n  fonii  of  cUum  iropovinK  liitliilttv 
on  a  buililcr  which  w»»  held  to  be  efTvctive,  Vw  Croi/Jon  U.  It.  ('.  v.  Hullim 
District  l»'.i/rr  Co.  (190H).  71  J.  V.  518;  0  L.  O.  11.  859;  aflinued  Ti  3.  V.  217  ; 
8  I>  Ci.  |{.  574. 

V»((r  240,  «f««T  iKit«"  (r^.  An  (in>?«T  lf«'o«>  U  not  nn  "  ««^iffT» "  of  hi*  1r««or  (the 
or:  .  ,  1 

in;  I 

Unillonl  in  the  oriKiiuit  Iciue.  (.'Souf/i  <•/  h.mjtunil  Oatnri,  Ltil.,  v.  tSntcer, 
[  \9M    i  Ch.  631  ;  76  L.  J.  K.  IJ.  78 ;  06  L.  T.  AH). 

I'age  247,  n(l.r  note  (*  >.  (htiome  v.  Britdlrj/  waa  (ItKtinRiiiiihed  In  KllUton  v.  Braeher, 
lUUH    2  Ch.  665. 

Page  257,  nflor  not.-  (r»  See  al»o  Poicrll  v.  Hfmiley,  [1909]  2  Ch.  252;  101  I^  T. 
202;    "H   I.  M  ;   25  T.   I..  R.  649,   when-    the  cajie  of  Hall  v.  Eiren 

I'oKc  201,  note  (A).    In  Kinr  v.  Ju//y,  [igos]  1  Ch.  480,  wliich  wan  under  npiMMl  while 

thin  work  wa»  in  tlio   prew,  th"     ' ■    of  the   Court  of  Ap|H*al   han  been 

afliniird,  tlu-  lIouM!  of  I^irdt  Ui  .livided.     See  (1007)  .\,  C.  1. 

rage  80*.'  \  ,0  U  if  man 

V.  I  .     ■  ■■ 

Pai;e  80:i.  after  imk-  i/,i.     JltchanUon  v.  Uraliam,  [lOWj  1  K.  )(.  »U ;  77  I..  .1.  K.  H. 
27  ;  OMI^  T.  iWO. 

Page  804.  after  nolo  (q).    Followed  in  Morgan  v.  /•V.ir,  [1907;  A.  C.  425 ;  70  I..  J.  Ch. 
T  I,  T.  501. 

PaK'  not*  (/).     S«e  Jonf  v.  I'nich.ivl.  '\W»\    1  Ch.  680;  OH  L.  T.  3«6  ; 

■U  T.  i«  R.  809. 

I  i.i  ■  nm  IT>. 

Pa^c*  874.  The  Ele-Hrie  T.iirhtini?  Art,  1900  i9  tM.  7,  e.  a4>.  the  U-xi.  of  which  In 
U-  ■  ■  ■         ■ 

'•' 

ri  ihibits  unauthonzotl  uudertnkora  from  caiu|ietuiK 

mw  --.  -  . 

Paffo  848,  add  note  Ip).    The  utatutorjr  power*  of  the  undertaken  ccano  with  the 

delivery  of  1- 1.  •  tt  the  ten.        '  ...  .•     ,  r.nnunier'* 

preniiiira.  >/  v.   I.n  :  Ch.  851  ; 

80  L.  J.  Ch.  21  ;  lal  I..  T.  iW  :  74  .1.  V.  .iV, ,  ii,  J.  1..  K.  .'.tV"., 

I'aiTATi!  Scmr  or  KLrcrauTrv. 
Fk«e  851.  ...  K.  ..craUy.  Electric  UghUng  Act,  1900  lO  VA.  7,  c.  84),  *.  £1. 

—        ,  ^  ,. 

Page  8>*JI.  nfter  nnte  ir).  •.-rt  doe^  rot  ronfi-r  tijion  him 
Ih. 

I  ■-  .  .!., 

Jii  ry,  1011),  the  plaintifb  I                    to  do 

«-  • •'■•     •     -' 
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•T.  Angus  as  pennanent  resident  engineer  on  the  works,  "  to  act  as  engineer 
imder  the  contract,  to  give  orders  for  additional  works  in  writing,  or  in  the 
alternative  (that  he)  was  held  out  by  the  defendants  as  so  appointed." 
Hamilton,  J.,  in  dealing  with  this  point,  said  :  "  There  is  no  evidence  to  satisfy 
me  that  Mr.  Angus  was  in  fact  the  engineer  to  give  orders  in  writing.  It 
is  perfectly  clear  that  both  parties  were  entitled  to  the  opinion,  the  certificate, 
the  judgment,  and  the  decision  of  Mr.  Sellon ;  either  pai-ty  would  have 
been  entitled  to  object,  and  I  have  no  doubt,  if  the  matter  had  arisen,  would 
have  objected  to  having  put  upon  them,  instead  of  Mr.  Sellon  whom  they  did 
know,  Mr.  Angus  whom  Mr.  Sellon  knew,  and  they  very  likely  did  not  .  . 
Under  the  terms  of  the  contract,  Mr.  Sellon  had  no  authority  or  power  to 
appoint  or  depute  his  fimctions  to  Mr.  Angus.  Jlr.  Angus  clearly  deri\-ed 
his  authority  only  from  the  appointment  of  Mr.  Sellon,  which  the  company  had 
notice  of  and  did  not  object  to.  .  .  .  Mr.  .Angus  was,  in  fact,  never  an\-thing 
but  what  it  is  admitted  that  he  was,  and  what  he  is  called,  namely  the 
pei-mauent  resident  who  acted  for  Mr.  Sellon,  and  was  closely  supervised  by 
him."  Eventually  it  was  held  that,  upon  the  facts  above  stated,  Angus  had 
no  authority  to  grant  certificates. 

(Note. — This  case  not  being  reported,  the  above  extract  from  the  judgment  has  been 
obtained  from  the  shorthand  note.) 

Page  384.  Add  as  a  note  to  clause  12.  As  to  the  effect  of  giving  the  architect  power 
to  vary  the  work,  see  Stevens  v.  Meiers  d-  Davis,  note  ante,  sub  tit.,  p.  188. 

Page  385,  cl.  16.  In  AdeocVs  Trustee  v.  The  Bridge  Ilural  District  Council  (1911), 
75  .J.  P.  (see  preliminary  note),  Phillimore,  .1.,  made  the  following  observations 
upon  this  and  the  following  clause  :  "  Happily  in  this  case  I  thinli  I  have  not 
to  definitely  construe  clause  16,  but  it  occurs  to  me  that  the  real  business-like 
way  to  construe  it  is  to  apply  it  to  emergencies,  to  things  that  ai'ise  in  the 
immediate  course  of  building  which  require  rather  executive  than  judicial 
action,  or  judicial  action  followed  immediately  by  the  judge  carrying  out  his 
judgment.  If  a  stack  of  bricks  are  bad  bricks  in  the  sight  of  the  architect  for 
the  class  of  work  which  is  going  to  be  done,  and  he  rejects  it ;  if  there  is  a 
piece  of  '  green '  work  built,  the  architect  or  clerk  of  the  works  may  say,  '  That 
is  badly  done  and  must  be  pulled  down  and  rebuilt.'  But  when  an  architect 
has  looked  at  the  work  on  one  of  these  visits  and  has  not  condenmed  it,  and 
the  contractor  has  obviously  treated  it  as  finished  and  taken  his  men  off  from 
it  and  proceeded  to  some  other  piece  of  work,  it  occurs  to  me  that  clause  16 
ought  no  longer  to  apply.  If,  in  fact,  the  work  is  badly  done,  and  mischief 
follows  in  consequence,  the  architect  is  not  without  his  power,  and  the  employer 
is  not  without  his  protection.  The  architect  then  uses  clause  17,  and  applies 
the  retention  money,  and  in  that  case  he  is  no  longer  acting  on  an  emergency. 
He  is  acting  judicially,  and  only  judicially,  and  there  is  the  appeal  from  him 
to  the  arbitrator.  That  seems  to  me,  if  and  so  far  as  I  have  to  decide  it  in 
this  case,  to  be  the  way  of  reconciling  clauses  16  and  17." 

Page  388,  note  to  cl.  26.  As  to  the  right  of  a  builder  to  enforce  his  lien,  see  Byford  v. 
Bussell,  [1907]  2  K.  B.  522  ;  76  L.  J.  K.  B.  744 ;  97  L.  T.  104. 

Page  389,  note  to  cl.  27.  In  Crittall  v.  L.C.C.  (1910),  75  J.  P.  203,  Channell,  .1., 
had  to  consider  whether  the  persons  providing  a  prime  cost  or  provisional 
item  were  enabled  to  sue  the  building  owner.  In  giving  judgment  (holding 
in  the  ch-cumstances  of  the  case  that  the  buildmg  owner  was  liable),  he  said : 
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"In  the  cane  of  thi-M*  pTO\ iiiomil  it4MitH,  liowiMcr.  it  Aoen  hooiii  llhit  Uio 
contract  iiuulc  to  |irocurv  thi-iii  i*  in  |iuiiit  of  (iu:t  ii  coiitrnct  in  uliicli  the 
builitini;  owner  i»  Uic  rval  |>niici|>ul ;  becuuiie  i(  it  i*  a.  gooti  contruct,  hi*  Kot* 
the  bcuvlit  of  it :  if  it  ijt  u  Uul  contract  Uv  iiufTvni  the  Icmh.  lio  i»  Uie  |M.'nton 
who  U  tiitcrciited.  Thu  biiilJor  in  not  in  the  Imst  iiitfrvRtetl.  He  gvU  no  nioro 
if  it  in  .1  '       iitract  uiiil  no  U-iw  if  it  in  a  luul  one.  ...  In  my  virw  tlie 

effect  of  '  lui  to  |iro\  inioiinl  iU'Uut  wliich  are  \  erv  couiuion  in  contract* 

IB  gentTullv  Ui  mivki-  llio  huiMiii^  cwmr  ii  rfjil  principnl  u|H)n  the  controot 
under  wliich  thcM'  UiiuKi  urc  iiUiiiiiiU'l.v  '<ii|>|>hc>l.  I  uin  not  -lire  thut  it  would 
be  M>  in  all  com-h,  becnuM  it  would  df|iend  on  the  wuy  in  which  tliv  fu-ticlex  ore 
iiu|>|ilifd." 

Ariiitration  Clacxk. 

Page  890.  after  note  (r).  The  arbitrator  to  whom  *'  all  <|ueHlionH  now  at  iskue  "  are 
■ubmittetl  under  a  clnu<i4>  on  -  -i  duty  by 

awarding  a  luiii|>  «iim.     He  .  .  {Alston 

and  (h-r  v.  All>ini  TriiiUn  (ItflU),  47  S.  i>  tl.  'JU<i.) 

&Ikamn(i  o»-  "  Hkiobt." 

I'ago  470,  aftiT  |iara.  (2^.  Even  when  there  arc  HtoricN  hi  Uic  Knblr,  it  in  to  bo 
excluded:  AH.f!r-r-  ■  "  -i//  (1906).  70  J.  P.  17;  »:»  I-  T.  512;  4  L.  O.  It. 
106. 

&(KAMXU   01'    "  AltJOIMNO    OWXKR." 

Page  4M0,  after  note  (h).     It  meanj4  every  ihtkoh  '  intcrcHt  in  th> 

|>remiwMi  other  than  teiuuitH  from  year  to   .  '   will,  ho  that  » 

notice  umler  m-rt.  00  miiHt  lie  Ber^i-d  on  e\cry  HUch  pcmon :  Crotby  v.  Aliiambru 
Co.,    1907    1  Ch.  295 ;  70  L.  J.  Ch.  176. 

Page  4H0.  after  note  (<).  L.  C.  C.  v.  Hanenrk  and  Jamn.  1 1007]  2  K.  It.  45  ;  70  L.  J. 
K.  H.  526:  71  .1.  P.  268;  96  I..  T.  018;  28  T.  I..  11.  417. 


DrCIhIOX   OK    Sl-rERI\TKNt>IMi   ABllIITf.CT. 

Page  400.  after  note  (fl.  Ax  to  finality  of  the  HU|>erintending  architecfn  certtfirate, 
■e«  Lillrtj  ami  Skinnrr  \ .  L.  C.  C.  1910,  A.  C.  1  ;  79  L.  J.  K.  IJ.  202  ;  KW  t.  T. 
700 ;  7a  J.  P.  207  ;  7  U  G.  |{.  675 ;  5S  S.  J.  429. 

Mkajiimu  or  "  OpRK  Spacm." 

Page  498.  aftericct.  41  (1).  (1).  See  alio  a*  to  oj>en  ipaceH.  A.-d.  v.  Friari/  /frrierry 
(1907).  23  T.  I.  B.  4W ;  71  J.  P.  »48;  5  I,.  O.  II.  697. 

Mraxixu  or  "  Hkiobt." 

Page  490,  after  note  (•)}.  All.Gm.  \.  Mrifal/r.  [1908;  1  Ch.  827  ;  77  L.  J.  Ch.  201 ; 
97  L.  T.  787 ;  72  J.  P.  97 ;  24  T.  U  K.  68. 

What  w  SrmrtRrr  NoncR. 

Page  617,   if'.<  r  n  .l<-    ■'  1.      Wliirr  a  <I.  '; 

in  C'.'iuui  -a  atc  ci.uUfi  I"  .\  [•■a;'. 
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on  one  of  such  class  will  be  sufficient.    (Crosby  v.  Alhambra  Co.,  [1907]  1  Ch. 
295  ;  76  L.  J.  Ch.  176,  discussing  List  v.  Thar])  (supra).) 

Page  523,  after  note  (d).  The  words,  "  The  building  owner  at  whose  exjaense  the 
same  was  built"  mean  the  building  owner  or  his  assigns  as  the  case  may  be. 
(Mason  v.  FiiUiam  Corporation,  [1910]  1  K.  B.  631;  79  L.  J.  K.  B.  385;  102 
L.  T.  188 ;  74  J.  P.  170  ;  8  L.  G.  E.  415.) 


Me.\ning  of  ••  Building  ok  Structure." 

Page  528,  after  note  (u).  A  reservoir  authorised  by  special  act  is  a  "  building  or 
structure  "  within  the  meaning  of  this  section,  in  respect  of  the  supervision  of 
which  the  sm-veyor  is  entitled  to  fees  :  Moran  rf-  Sons  v.  Marsland,  [1909] 
1  K.  B.  744  ;  78  L.  J.  K.  B.  346  ;  100  L.  T.  374  ;  73  .1.  P.  114  ;  7  L.  G.  E.  493  ; 
25  T.  L.  E.  235 ;  so  is  a  school  constructed  by  the  London  County  Council  in 
accordance  with  the  regulations  of  the  Board  of  Education.  (L.  C.  C.  v.  District 
Survcijors'  Association,  [1909]  2  K.  B.  108 ;  78  L.  J.  K.  B.  729  ;  100  L.  T.  890  ; 
73  J.  P.  291 ;  7  L.  G.  E.  569 ;  25  T.  L.  E.  463  ;  Galhraith  v.  Bicliscc  (1910), 
102  L.  T.  890  ;  74  J.  P.  348 ;  8  L.  G.  E.  800.) 

Page  529,  after  Charing  Cross  Co.  v.  Woodthorpe  in  note  (d).  This  was  followed  in 
County  of  London  Electric  Supjibj  Co.  v.  Pcrliiis  (1908),  98  L.  T.  870  ;  72  J.  P. 
138  ;  6  L.  G.  E.  344  ;  24  T.  L.  E.  327. 

Main  Front  of  a  Building. 

Page  564,  add,  as  a  note  to  sect.  10  (1).  The  question  what  is  the  main  front  of  a 
building  is  one  of  fact  for  a  magistrate  to  decide.  (L.  C.  C.  v.  Cannon  Brewery 
Co.  (1910),  103  L.  T.  574 ;  74  .J.  P.  461 ;  8  L.  G.  E.  1094.) 


Liabilities  of  Owners. 

Page  582,  after  note  (w).  The  owners  are  liable,  although  the  new  street  was  laid  out 
without  the  sanction  of  the  London  County  Council.  (Camberwell  B.  C.  v. 
Dixon,  [1910]  1  K.  B.  424;  79  L.  J.  K.  B.  318;  102  L.  T.  33;  74  J.  P.  77  ; 
8  L.  G.  E.  238.) 

Court  of  Competent  Jurisdiction. 

Page  606,  sect.  3.    As  to  what  is  a  court  of  competent  jurisdiction  within  the  meaning 

of  this  section,  see  R.  v.  Garrett  (1907),  23  T.  L.  E.  308. 
Page  618,  after  note  (x).     Jary  v.  Barnslcy  Corporation,  [1907]  2  Ch.  600  ;  76  L.  J. 

Ch.  593  ;  71  .T.  P.  468  ;  97  L.  T.  507  ;  23  T.  L.  E.  689. 
Page  619,  after  note  (d).     The  terms  and  conditions  should  be  made  before  the  sewers 

and  drains  are  connected,  otherwise  the  imposition  of  terms  may  be  made 

difficult.     (East  Barnet  Valley  U.  C.  v.  Stallard,  [1909]  2  Ch.  555  ;  79  L.  J. 

Ch.  103  ;  101  L.  T.  642 ;  74  J.  P.  9  ;  8  L.  G.  E.  192;  54  S.  J.  30 ;  26  T.  L.  E. 

22.) 
Page  621,  after  note  (o).     See  also  Sutcliffc  v.  Sowerby  Edge.  U.  D.  C,  [1909]  73  J.  P. 

385  ;  100  L.  T.  967  ;  7  L.  G.  E.  822. 
Page  622,  after  note  (f).    A  notice  under  this  section  is  not  a  condition  precedent  to 

the  right  of  the  local  authority  to  recover  expenses  of  abating  a  nuisance. 
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{Ilromlrij  n.  ('.  V.  Chtthirf,  [1908]  1   K.  H.  «W0 :  77  I..  .1.  K.  11.  *I2;  OH  L.  T. 
%K»  :  7-2  J.  1'.  !M  ;  6  L.  G.  U.  IM  ) 

Page  O'J  t«  (let.     The  olijc<-t  of  tliv  '24  hour  notice  U  explained  in  Uromlnj 

(      ,  1  V.  fhfhirr,    lOOW,   1  K.  U.  «W0. 

Pa^  62S,  after  note  (0  (commencing  p.  624).  Evaiu  v.  Sricport  Sanilarij  Aulhoritij 
WM  not  followc<l  in  I'orUmoulh  Corpn.  v.  Hall,  [lOtn:  71  I.  I'.  1S3M\  24 
T.  L.  r..  70. 

I'kge  035,  aft«r  note  (</).  ItitbrrUon  v.  [iri*tol  t'orpornlion  wiui  npplitMl  in  U'lint/j- 
•OT>r</i.  U.  C.  V.  «;../</*,  [1910]  103  L.  T.  .VW;  74  J.  1".  464  ;  8  L.  G.  It.  1118. 

A«  to  m|uircniont«  of  notice  generally,  nco  Stourhriihjr  I',  I).  C.  v.  liullcr,  [1009] 
I  fh.  M7;  78  L.  J.  Ch.  59;  99* I^  T.  912;  73  J.  T.  3  ;  7  I.  O.  It.  IKJ ;  '2.', 
T.  L.  H  34. 
Page  625,  after  note  (n).  The  qucKtion  whether  tlie  local  authority  Ih  8atiiitie<]  jr  ono 
of  fact  for  the  ju«ticc»  to  decide.  {lilvor  v.  Dtrkrnhatn  V.  (' ,  XWHH]  2  K.  11. 
671 :  77  I-  .1.  K.  II.  H<H  :  09  L.  T.  299 :  72  .1.  1'.  825  ;  6  L.  G.  It.  876.) 

Page  tSfl-  of  St.  (Irorijf't  I.ofiil  lioitnl  v.  lUtllard  {ad  fin.).     Sec  furtlicr 

I  ,    ru<io,i  V.  (/iM.    1909,  73  J.  i".  !t43. 

Page  620,  after  note  (f ).  No  action  will  lie  oguinHt  a  local  authority  for  nialiciouii 
refuHiil  to  approve  pl&iiii.  (Dnvis  v.  liromlri/  <\>rjK>ralion,  1008'  1  K.  11.  170; 
77  L  J.  K.  It  .'.1  :  97  L.  T.  7a'. ;  71  J.  1'.  513;  5  L.  G.  H.  122U;  24  T.  I,.  U.  11  ) 
See  further  iij>  to  a  mamlamut.  It.  v.  CliiMieiek  Vrbun  Council,  [lOOHj  6  L.  O.  It. 
605;  72.1.  I'.  16.'.. 

Page  681,  after  note  {<[).  Coniitruction  and  maintenance  uf  work  may  not  l>c  ite|>arntc 
ofTcnccn.     (Airy  v.  Smilh,    1907    28  T.  I-  R.  447.) 

Pagi-  f"-\.  '.fttr  note  (/).     An  to  rvoon»truction  of  an  old  building,  see  Lff  v.  Diirton, 

78  i.V  509  ;   101  I,.  T.  600  ;  7  L.  (J.  H.  1145.     An  ol.l  railway  cirriogo 

int.)   <i   ilwclling-houKC  ia  a  new  building  within  the  nieivning  of  thiH 

:han    V.    Lrigh-on-Sea   U.    D.    C,   [1909]    2    K.   H.   257;   78 

i..  .1    n    i.  .i...   101  L.  T.  192;  78J.  P.  808;  7  L.  0. 11.  644  ;  2.'.  T.  I..  It.  540; 

&8  S.  J.  502.) 

Page6r'<'  'Vmrl  of  Ap|>eal  (t'ollinH,  M.lt., 

«  r  11.  1900. 


TH  Emdcn,   Alfred  Cherlee  Richard 
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